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cant’s failure to disclose all property in schedule 
to petition w’as wilful and not in good faith— 
Finding cannot be questioned in revision 364 

-5. 115 — Plaint returned for presentation 

to Revenue Court — Order obeyed — Revision 
against order returning plaint is not barred 

315a 

— -~S. 115 —‘Decree’—Order dismissing appli¬ 
cation to amend execution petition—Appeal: 43 

7 -S. 144 —Principle of—Sale by trial Court 

in execution — Decretal amount modified in 
appeal—Restitution 125 

S. 145 —Security bond — Construction— 
Rules as to, laid down — Security bond held 
covered partial allowance of appeal as much as 
its total allowance 302a 

“ 7 —’&• 451 — Order in receivership regarding 
distribution, between claimants, of realizations 
of decree when execution as far as suit is con¬ 
cerned is over—Order is appealable 452a 

- -S, 151 —Stay of independent suit—Power 

of High Court 150a 

7 451 —High Court — Power of to stay 

independent suit pending before subordinate 
Court 1 38 

- Ss . 151 and 152 —Mistake anterior to suit 

—Mutual mistake in insertion of wrong survey 
number in mortgage deed—Mistake repeated in 
plaint and decree—Correction of 13 

- 0. 1, B. 8 —Having same interest — Fact 

that parties are equally balanced is not sufficient 
to refuse leave under O. 1, R. 8 516 
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Chril P. C. (contd.) 

- 0. 2, R. 2 — Suits to set aside sobeme— 

Questions raised in second suit not relevant in 
prior suit—Second sait, if barred 152a 

- 0. 2 t R. 2 — Applicability to proceedings 

before Hindu Religious Endowment Board: 1526 

- 0. 6, R. 14} — Omission to sign plaint— 

Plaint filed with knowledge and consent of 
plaintiff but not signed by him—Defect is cur¬ 
able under S. 99—Amendment should be allowed 
even by appellate Court 369 

- 0 6, R. 17 —New cause of action — Suit 

for partition with prayer for general account— 
Amendment substituting prayer for recovery of 
specific sum misappropriated for general prayer 
for account does not introduce new cause of 
action and therefore should be allowed 460c 

- 0. 6, R. 17 —Suit by A trustee, for poBses- 

sion of temple properties mortgaged by B, 
another trustee to C and for cancellation of mort¬ 
gage—8uit originally brought against C —Then 
B selling properties to D and latter leasing 
them to E — B, D and E subsequently made 
parties and amendment of plaint sought by in. 
sorting claim for possession against them and 
also prayer for cancellation of the sale deed— 
Held that the amendment must be allowed: 882 


- O. 6, R. 17 —Suit for specific performance 

—-Alternative remedy for damages 2166 

- 0. 6, R. 17 —Suit to recover possession of 

property—Plaintiff basing title on adoption and 
will dated 21st August 1986—Defendant setting 
up will dated 16th August 1986 and its can. 
collation on 21st August 1936—Plaintiff seeking 
to challenge case of valid cancellation and its 
effect—Amendment of plaint, if necessary: 179a 

- O. 0, R . 17 —Plaintiff basing his claim on 

specific title — Plaintiff if can be allowed to 
amend plaint so as to base claim on different 
title 1796 

--0. 7, R. 10 —Plaint returned for presenta¬ 
tion to Revenue Court — Order obeyed_Revi¬ 

sion against order returning plaint is not barred 


Him 


0. 8, R. 6 


815a 

— Suit for unpaid purohase 
i&y—Claim by vendee for mesne profits can 
be set off 4306 


- 0. 8, R. 6 — Suit for unpaid purchase 

money—Counter claim for mesne profits beyond 
three jears not allowed 480c 


- 0. 9. Rr. 9 and 13 — Inherent powers— 

Application dismissed under 0. 9, R. 13, for 
default — Application under O 9, R. 9 to set 
aside dismissal, beyond limitation — Court has 
no inherent power to extend time 480a 

-O. 9, R. 9 — Rule applies to involuntary 

absence as well 4806 


Civil P. C. (contd.) 

- 0. 9 t R. 9; 0. 21. R. 90 and S. 151 — 

Execution proceedings — Inherent power to 
restore 204 

- 0. 9, R. 13 and 0 . 43, R. 1 {'dj—Appli¬ 
cability—Proceedings under S 30, Land Acquisi¬ 
tion Act—Ex parte order—0. 9 R 18 applies 
—Order dismissing application under 0. 9, R 13 

is appealable under 0. 43, R 1 (d) 416a 

- 0.Id, R. 1 —"Hearing" — Meaning of— 

Framing of issues 151 

- O. 16 — Order under S. 36, Presidency 

Towns Insolvency Act is governed by 0. 16*, 
Civil P. C. 496 

- 0. 17, Rr. 2 and 3 — Claim proceedings 

under S. 30, Land Acquisition Act — A, one of 
claimants, absent on adjourned date—Adjourn¬ 
ment asked for on bis behalf granted on condi¬ 
tion of his paying day-costs to other claimant 
B — A again absent on adjourned date — His 
vakil reporting "no instructions"—No day-costs 
paid to B — B proving his claim and order 
passed in B's favour — Payment of costs held 
was not condition precedent and order was one 
under R. 2 and not under R. 3 4166 

- 0. 17, R. 3 and 0. 9 , R. 9 —Applicability 

80 

- 0. 20, R. 5 — Clubbing together most of 

issues—Diffuse judgment—Conclusions on issues 
given towards end of judgment—0. 20, R. 5 is 
not contravened 48 8a 

- 0. 20, R. 12 —Collection charges — Rule 

as to ten per cent, is not inflexible—It depends 
upon circumstances of particular case — Collec¬ 
tion in respect of forest lease—Deduction of five 
per cent, held proper 8026 

- 0. 21, Rr. 2 and 89 —Payment into Court 

—Setting aside of sale in execution of mortgage 
decree for sale—Provision as to deposit in Court 
is imperative — Payment or adjustment out of 
Court would not comply with requirements of 
R. 5 — 0. 21, R. 2 does not apply after sale of 
mortgaged property — 0. 21, R. 89 is available 
only within 80 days of sale — Payment out of 
Court by mortgagor to decree-holder after 30 
days of sale but before its confirmation, certified 
by decree.holder—Payment of poundage money 
and 5 per cent, on sale price received and re¬ 
tained by auction purchaser — Sale set aside 
after overruling auction purohaeer’s objection 
that private adjustment could not be recognised 
— Auction.purchaser still retaining amounts 
paid to him — He was held precluded from ob¬ 
jecting to setting aside of sale by bis conduct in 
retaining amounts 378 

- 0. 21, R. 2 — Decree allotted to another 

at family partition — Subsequent certificate of 
satisfaction by original decree-holder—Validity? 6 



Subject Index, A. I. R, 1948 Madras 


CWil P. C. (contd.) 

-0 22, B. 16 — Party in partition suit 

obtaining deoree for bis share — Simple mort¬ 
gagees of the decree—They are only entitled to 
the extent necessary for realizing their mort¬ 
gages, to have oonduct of execution proceedings 
and are not entitled to possession of the pro 
perty 4526 

-0. 22, B. 54 —Order of attachment pend- 

ing—Factum of attachment, whether established 

191 a 

-0.22, B. 54 ( 2j—Several properties under 

attachment — Order muEt be affixed on every 
one of properties 1916 

- 0. 22, B. 68 — Decision in claim petition 

—Effect 118 (2) 

-0. 22, B. 66 and S. 47 — Order settling 

proclamation of sale under 0. 21, R. 06 is 

administrative—No appeal lies 411 

- 0. 21, B. 66 —Failure to notify charge— 

Sale in execution of decree for arrears of pro- 
perty tax due to municipality—Failure to notify 
charge or decree for arrears to tax for subse¬ 
quent period—Effect 120 

-0. 22, B. 90 —Fraud in conducting sale— 

"Conduct of sale" includes every etep taken 
from beginning to end for bringing property to 
sale—Decree-bolder agreeing not to sell certain 
property—Such property sold and purchased by 
third party for under-value — Held, there was 
fraud and sale could be set aside 280 

- 0. 21, Br. 90 and 92 (l), Proviso — 

Application under R. 90 — Necessary parties— 

Auction- purchaser GG 

-0. 21, B. 91 — Sale of inalienable inam 

land in execution of decree — Application by 
judgment-debtor under S. 47, Civil P. C, to 
declare sale void and to set it aeide—Applicabi¬ 
lity of principles of O. 21, R. 91, Civil P. C., 
and incidents attached thereto to such applica¬ 
tion—Article applicable (FB) 226 

- 0. 21, B. 92 (3 )—Scope — Fraud in res- 

peot of matters other than publication or con¬ 
duct of sale— R. 92 (8) is not applicable 67a 
- O. 21, B. 94 — Determination as to pro¬ 
perty sold in court sale — Relevant documents 
to be considered — Description in attachment 
list and affidavit filed for proclaiming sale with 
reference to its identity are important 248 

-O. 22, B. 3 —Who can apply for substitu- 

tion 82 

-0. 22, Br t 3 and 10 —Application coming 

under R. 8 also mentioning R. 10 — Court not 
treating it as under R. io _ Appeal against 
order on application not competent 81 

- O. 22, B. 10 —Suit against interim trustee 

in his personal capacity for wrongful dismissal 
of defendant—In appeal suit decreed with coats 
— Meanwhile interim trustee removed and 
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CiYll P. C. (contd.) 

another appointed — Interim trustor can file 
second appeal without impleading new trustee 

514-.r 

-O. 23, R. 1 —Sale in favour of mortgagee 

_Sale set aside as invalid—Possession of mort¬ 
gagee and his receiving of rent whether in capa- 
city of mortgagee — Decree for sale on puisne 
mortgage subject to prior mortgage — Whether 
fresh cauee of action for suit on prior mortgage 
—First mortgage suit impleading as defendant 
only owner of equity of redemption — buit dis¬ 
missed on withdrawal — Subsequent suit im¬ 
pleading owner of equity of redemption and 
puisne mortgagee whether barred 105a 

-0. 23, R. 2—Decree of dismissal whether 

necessarily means dismissal following upon with¬ 
drawal of plaintiff 105/ 

- 0. 33, Rr 5 (d-1) and 6 (Mad.) — Oppo¬ 
site party is entitled to adduce evidence to show 
that suit is barred by law 43;l 

- 0. 33, R. 15 — Bar to subsequent applica¬ 
tion — Bar under R. 15 is restricted to indivi¬ 
dual and do^s not extend to those who derive 
title from him—Application held was not barred 
under R. 15 517 

- 0. 34, B. 1 —Non-joinder of second mort¬ 
gagee in suit by first mortgagee—Effect 105c 

- 0. 34, R . 6 —Payment into Court—Setting 

aside ot sale in execution of mortgage decree for 
sale—Provision as to deposit in Court is impera¬ 
tive — Payment or adjustment out of Court 
would not comply with requirements of R. 6— 
0. 21, R. 2 does not apply after sale of mort¬ 
gaged property—0. 21, R. 89 is available only 
within 80 days of sale — Payment out of Court 
by mortgagor to deoree-holder after 80 days of 
sale but before its confirmation, certified by 
decree-holder — Payment of poundage money 
and 3 per cent, on sale price received and re¬ 
tained by auction-purchaser — Sale set aside 
after overruling auction-purchaser's objection 
that private adjustment could not be recognised 
—Auction-purchaser still retaining amounts paid 
to him—He was held precluded from objecting 
to setting aside of sale by his conduct in retain¬ 
ing amounts 878 

- O. 34, B. 6 — Applicability — Mortgagee 

deprived of hia security by assertion of title 
paramount 806- 

-0. 39, B. 1 and S. 151 — Temporary in¬ 
junction—No inherent jurisdiction in subordinate 
Courts to grant temporary injunction 52S 

- 0. 40, B. 1 —Receiver—Appointment of— 

Suit for partition by tenant-in-common claiming 
his speciffc share — Defendant found to be- 
embarking upon career of extravagance and 
waste—Receiver held could be appointed 89U 
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0. 40, B. 1 —Criminal prosecution 


Re. 


ceiver committing offence with respect to pro¬ 
perty in hie possession — He can be prosecuted 
without leave being obtained from Court by 
which he is appointed 318 

—— 0. 40, B. 2 —Party-receiyer — He is not 
entitled to remuneration except in special case 

835 

■ O. 41* 2 —New plea—Plea going to the 

root of opposite party’s case not taken in 
grounds of appeal cannot be raised 891 b 

—0. 41, B. 10 —Appeal in forma pauperis 

R. 10 applies — Order for seourity of costs 

can be made only on very special grounds_ 

Order held was justified 351 

- 0, 41, B. 23 —Appellate order remanding 
: uit—Appeal lies against it — Remand nob on 
grounds mentioned in R. 23—Order of remand 
would bo set aside 4886 

- 0. 41, B. 23 —Remand—Grounds 488c 

0. 41, Br. 23, 25 — Additional evidence 
tendered in appellate Court — This does not 
justify remand ?AQa 

- 0. 41, B. 23 —Remand by consent—Duty 

of Court 3486 

■ - 0. 41, B. 27 —Additional evidence tendered 

in appellate Court — This does not justify re- 

mand 348a 

— -~0. 41, B. 35 — By whom costs are to be 
paid — Point upon which appellant succeeded 
not raised in trial Court — Parties to bear their 
own costs in trial Court — Respondent to bear 
his own costs and half of appellant’s costs in 
appellate Court 379 ^ 

0. 43, B. 1 (b )—Appellate order remand¬ 
ing suit—Appeal lies against it — Remand not 
on grounds mentioned in R. 23 — Order of 
remand would be set aside 4886 

43, B. 1 (l )—Application coming under 
u * 22, R. 3 also mentioning R. 10—Court not 
treating it as under R. 10 — Appeal against 
order on application not competent 81 

• '?* Q ue3 tion of jurisdiction 

raised and decided — Reference does not arise 

2456 

O. 47, Br. 1 and 4 —Auction sale — Deli, 
very effected on application by auction-pur- 
chaser—-Second application for delivery dismissed 

—- pplication for review held should never have 
been allowed 840c 

O' 47, B. 1 —Orders passed under Provin¬ 
cial Insolvency Act are reviewable — Order of 
annulment of adjudication—Matters of which 
Court ought to have been apprised by Official 
-Receiver not brought to its notice — Review of 
order should be granted 233 

-O. 47, B. 4 (2), Proviso (b) and B.7 (1) 

(l )—Words "strict proof” in Proviso (b) mean 


Civil P. C. (contd.) 

formal proof and not sufficiency of proof_ 

Affidavit held did not amount to strict proof of 
fact stated therein 840a 

-- 0. 47, B. 4 (2), Proviso (b) — Words 

' w &8 not within .... passed or made” are im¬ 
plicitly qualified by the words "after the exercise 
of due diligence,” though proviso makes no 
mention of exercise of due diligence 3406 

- Sch, 2, paras . 5, 19 —Agreement for arbi¬ 
tration by named person — Such person dying 
before making award — Court bas no power to 
appoint another arbitrator in his place 

(FB) 8126 

- Sch. 2, paras. 17 (4), 19 and 5 — Agree¬ 
ment providing for arbitration by named arbi¬ 
trator — Such arbitrator not available before 
application under para. 17—Court bas no power 
to appoint arbitrator in bis place (FB) 312a 
Companies Act (VII [7] of 1913), Ss. 158 
and ICO (1 )—‘Legal representatives and heirs*, 
meaning of 162a 

- S. ICO —Official liquidator is not required 

to include all the heirs and legal representatives 
of a deceased contributory in the list of contri¬ 
butories— (Obiter) 1626 

- S. 228 — Interest — Debt not carrying 

interest 64a 

- S. 235 —Scope 


516 


S. 235 (1) — Amendment of section in 

1936—Effect of—Proceedings under section_ 

Defence of bar of limitation under Limitation 
Act not open 51a 

Company — Liquidation — Costs — Creditor 
appearing in response to notice of Offioial Liqui¬ 
dator—Costs of 646 

Contract Act (IX [9] of 1872), S. 73 — 
Nominal damages — Proof of damage is neces¬ 
sary — Defaulter is not liable in damages for 
every misfortune occasioned to other party— 
Breach of agreement to finance production of 
film picture — Producer entering into another 
agreement with another financier — Producer 
held entitled to damages of Rs. 250 only: 442a 
- S. 73 —Assessment of damages — Help of 

jury 4426 

- S. 73 — Assessment of damages by trial 

Court—Interference with, by Appellate Court 

0 442c 

-o. < 3 — Contract; for sale of shares_ 

Breach — Suit for specific performance or in 
alternative for damages—Defence that relation 
of parties was not that of vendor and vendee 
but that of agent and principal held not esta¬ 
blished — Measure of damages held wa 3 differ¬ 
ence between market rate on date of agreement 
and on date of filing plaint and not date when 
plaintiff abandoned relief for specific perform- 
ance 891a 
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Contract Act (contd.) 

-S. 134: — Award against principal debtor 

and surety making them equally liable—Debtor 
applying under Madras Debt Conciliation Act— 
Debtor’s liability for debt discharged under 
S. 10 (2) of that Act—Creditor can still recover 
debt from surety — S. 134, Contract Act does 
not apply—Madras Debt Conciliation Act, S. 10 
(2) does not affect surety’s liability under award 

252a 

- S. 145 — Decree against principal debtor 

and surety — Liability of principal debtor dis¬ 
charged under Madras Debt Conciliation Act— 
Surety paying creditor can recover from prin. 
cipal debtor 2525 

-S. 230 —Contract between brokers for sale 

of shares—Names of principals not disclosed— 
Brokers entitled to enforce contract 216a 


Copyright Act (1911, 1 & 2 , Geo . V, Ch. 46) 
(as applicable to British India), Ss. 1 and 5 
(2 )—‘Literary work* — Panchangam whether 
literary work — Equitable assignment of copy¬ 
right—Right of equitable assignee of copyright 
to sue third party for infringement of copyright 

139 

Cotton Cloth and Yarn (Contracts) Ordin¬ 
ance (II [2] of 1944), S. 2 ~~Applicability to 
cases of refusal to take delivery 122a 

- S. 2 —Retrospective effect 122c 

— -~S, 2 (1) and (2) —“Sales” — Meaning of 
—Sale concluded before 15th August 1943 but 
delivery after 19th August 1943—Applicability 
of section 122rZ 

Court-fees Act (VII [7] of 1870), S . 7 (iv) 
(c), proviso (Mad.) — Valuation — Moveable 
property cannot be taken into consideration 

844a 

-S. 7 (iv) (c) — Suit for declaration that 

suit land was trust property, that, its alienation 
was void and for consequential relief—Court-fee 
should be paid for two separate declarations 

o /- ^ 345a 

— ; ? (iv)> (d) and (v) — Suit for injunc¬ 
tion restraining defendant from felling trees_ 

Court-fee on plaint and memo of appeal_ 

Manner of calculation 44 

——S. 7 (iv-A) (Mad.) —“Will” is not docu¬ 
ment securing money or property within mean¬ 
ing of section 501 

- —S. / (iv-A) (Mad .)—Allegation that sale 

deed by plaintiff in favour of defendant was 
sham and nominal and prayer for declaration 
to that effect and for injunction restraining 
defendant from interfering with plaintiff’s pos° 
session—There need not be prayer for cancella¬ 
tion and court-fee under S. 7 (iv-A), ig not 

necessary 451 


Court-fees Act (contd.) 

- S. 7 (v) (c) and (e) — Inam laud with 

cocoanut trees—Land to be valued under cl. (c) 
and not under cl. (e) 344/ 

-S. 7 (v) (e) —Agricultural land belonging 

to temple may have market value 3455 

-S. 7 (xi) (cc) and (v) — Suit for eject¬ 
ment by subsequent l633ee against prior lessee 
in possession after expiry of his lease — Cl. (xi) 
(cc) and not cl. (v) of S. 7 applies—“Rent” in 
cl. (xi) does not include Government Cist agreed 
to be Daid by lessee 409 

Criminal Procedure Code (V [5] of 1898), 
S. 144 (4) — Ex parte order under S. 144— 
Application under S. 144 (4)—Applicant offering 
evidence—Duty of Magistrate 117 

- S. 145 — Revision — Appointment of 

receiver in 133 

- S. 145 (4) — Magistrate directing Tahail- 

dar to sell cultivation rights, under S. 145 (4)— 
Sale subsequently set aside by Magistrate— 
Order setting aside sale by Magistrate being 
only administrative is not revisable by High 
Court 234 

- S. 145 (4) —Fugitive, scrappy and recent 

possession — Order should not be under S. 145 
(4) but under S. 146 118 (1) 

-5. 145 (6) —“Judgment” — Meaning of— 

Order under S. 145 (6) is not a judgment— 
Order under S. 145 (G) written by Magistrate, 
can be pronounced by his successor 510 

- S. 1G1 —Record of statements 23a 

- S. 161 —Preservation of notes 23 c 

-S. 161 (3) — Rough notes instead of re¬ 
cording of statements—Permissibility 235 

-S. 162 —Statement to police officer in the 

course of investigation—Statements recorded by 
Assistant Commercial Tax Officer— Admissibi- 

li ‘y 39a 

S. 162 — Statements recorded by Special 
Deputy Tahsildar for procurement of grains are 
not inadmissible under S. 162 395 

S. 164 — Statement may be recorded by 
Magistrate on request of witness himself—Police 
need not send him—But suoh recording depends 
on Magistrate’s discretion 489 a 

- -S. 182 —Complaint that certain officer had 

received illegal gratification written and posted 
at Kumbakonam and addressed to I. G. of 
Police, Madras—Complaint found to be ground¬ 
less—Magistrate at Kumbakonam has no juris¬ 
diction to try offence under S. 211, Penal Code 

292a 

- Ss. 190 and 206 _ Case admitted under 

certain section of Penal Code by trying Magis¬ 
trate—Appellate Magistrate whether can direct 
prosecution for graver offence 95, 

-S. 195 _Evading provisions of — Com¬ 
plaint taken as a whole disclosing offence re- 



Subject Index, A. I. R. 1948 Madras 


12 

Criminal P. C. (contdj 
quiriDg complaint; under S. 195—Section cannot 
be evaded by splitting facta and charging accused 
with minor offence—Rule applies to police pro¬ 
secutions also — Real offence under S 188, 
Penal Code — Trial for offence under S. 148, 
Penal Code, without proper complaint is without 
jurisdiction 474 

-S. 195 ( l) (b) — Allegations against ac¬ 
cused constituting offence under S. 895, Penal 
Code, and not one under S. 20G — Necessity of 
sanction 445 

- 5 . 200 — Examination of complainant on 

oath—Complainant merely admitting contents 

of complaint ou solemn affirmation as true_ 

This is no examination 424a 

— —S. 202 (1 )—Before issue of process, com¬ 
plainant must be examined on oath—Presidency 
Magistrate is not excused—Omission to examine 
—Irregularity is not curable 42 4b 

-S 203 — Complaint for offence under 

S. 802, Penal Code — Jurisdiction to dismiss_ 

Private person, cannot insist on enquiry 230 

- S. 209 — Committing Court can in some 

cases appreciate evidence and discharge accused 
—If there 13 some evidence which may appeal 
to any Court or jury, committing Court should 
not rejict it merely because it does not agree 
with that evidence 367 

-S. 232 — Charge under S. 802/84, Penal 

Code — Accused cannot be convicted under 

9. 807/34 293a. 

- S. 230 —Contradictory statements — Pro. 

3 ecution under 8 . 198. Penal Code 487 

- Ss. 238 (2) and 269 — Persons charged 

under S. 896 Penal Code — Conviction under 
S. 896, Penal Code—Validity 96a 

- S. 238 (2-A )—Court not having jurisdic¬ 
tion to try offence charged—It cannot convict 

of attempt to commit such offence 2926 

-S. 247 — Acquittal is obligatory unless 

hearing is adjourned—Revision 45 

- Ss. 337 and 439 —Act of tendering pardon 

to a person under S. 887 is not revisable— 
Irregularities, if any, in grant of pardon can be 
urged by accused at trial 232 

-S. 340 — Accused arrested in night and 

kept in police custody from morning next day 
to evening — Accused presented before Court 
after Court hours—Trial commenced and closed 
at night same day—Trial held vitiated -— Plea 
of guilty held could not be accepted 492a 

- S. 344 (1) —Remand—Custody of accused 

100 a 

- S. 344 (1) — Order of remand in absence 

of accused—Legality 1006 

- Ss 349 (l.A) and 380 — Conviction of 

several accused — Magistrate considering that 


Criminal P. C. (contd.) 

only one or some of accused should be dealt 

with under S. 562—Procedure 80 

-S. 362 (l )—Appealable sentence awarded 

—No evidence recorded as required by S. 362 
(1)—Trial held bad—Trial de novo ordered 

102 (2) 

-S. 367 —"Judgment”—Meaning of—-Order 

under S. 145 (6) i3 not a judgment — Order 
under S. 145 (6) written by Magistrate can be 
pronounced by bis successor 510 

- S. 411-A (2 )—Appeal under—Considera¬ 
tions applicable indicated 88a 

-5. 411.A (2 )—Appeal under—Verdiot of 

jury when may be interfered with 886 

-S. 412 —Trial before 2nd Class Magistrate 

—Conviction on plea of guilty — Appeal on 
merits is maintainable 4926 

- S. 412 —Does not apply to revisions before 

High Court 492c 

- Ss. 413 and 408 — Combination of sen¬ 
tences — Accused sentenced to fine under each 
of two sections of Penal Code — Aggregate of 
fine exceeding Rs. 50—S 418 does not affect 
accused’s right of appeal under S. 408 261 

-5. 423 —Conviction set aside—Retrial not 

ordered—lb amounts to discharge 492c 

-S. 423 —Appeal from acquittal — Powers 

of High Court — High Court has unlimited 
power to reverse order of acquittal on matter of 
fact 281a 

-S. 428 — Defect in formal proof of docu¬ 
ment — Additional evidence in appellate Court 
can be allowed 503 

- S. 4'iG — Order of discharge of accused 

under 8. 258 (l) — Setting aside of, in revision 
—Rule as to 8246 

- S. 439 —Trial held vitiated and conviotion 

set aside—Ordering of retrial is not obligatory 

492 d 

-5. 439 — Revision againet acquittal, at in¬ 
stance of private party — Offence technical — 
Parties related — Fine imposed by trial Court 
trivial—Acquittal by appellate Court found not 
justified— Rehearing of appeal held not justified 

4776 

-S. 439 —Discharge of accused—High Court 

will not interfere unless Sessions Court is first 
moved 422c 

-S. 439 — Magistrate directing Tahsildar to 

sell cultivation rights, under 8. 145 ( 4 ) — Sale 
subsequently set aside by Magistrate — Order 
setting aside sale by Magistrate being only ad¬ 
ministrative is not revisable by High Court: 234 

- S. 439 — Additional District Magistrate 

wrongly entertaining appeal and passing orders 
— Only High Court can interfere 1146 

- S. 439 —Acquittal is obligatory unless hear¬ 
ing is adjourned—Revision 45 



18 


Subject Index, A, I. R. 1948 Madbas 
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-S. 471—“Detained”—It is obligatory opon 

Coart to order detention " in a place ” and not 
“with a person" 291 

- S.476 —“Appears to have been committed” 

—Statements under S. 164, Criminal P. C., and 
before committing Magistrate contradictory — 
Section applies 471a. 

-S. 476 —‘Expedient in the interest of justice’ 

—WitnesaeB making contradictory statements at 
different stages of capital case — No satisfactory 
explanation offered—Complaint should be made 

4716 

-S, 476 —Absence of finding—Effect 297 

-S'. 468 — Parties Christians — Husband 

having intimacy with another woman — Wife 
cannot refuse to live with him — She cannot 
claim maintenance — Children, however, are 
entitled to maintenance 509 

-S. 488 —Magistrate A who passed order for 

maintenance succeeded by Magistrate B who had 
no powers to try maintenance cases—Application 
for cancellation of order for maintenance made 
to Magistrate B forwarded by him to Magistrate 
C having powers to entertain applications under 
S. 488—Magistrate C has jurisdiction to cancel 
original order for maintenance 101 (l)a 

- S. 488 — Application for cancelling order 

for maintenance—Defence 101 ( 1)6 

- S. 491 — Application for custody of minor 

child—Detention of minor against wishes of his 
lawful guardian is illegal—Guardian can apply 
under 8 . 491 — Child of 18 years cannot form 
intelligent preference in matter relating to his 
custody 294 

- S. 491 —A husband seeking to recover cus. 

tody of his minor wife, illegally detained by 
others, is entitled to proceed under S. 491 

K) 8 a 

-o. 494 — Magistrate passing order under, 

need not be ono empowered to pronounce final 
judgment— Section includes preliminary regis. 


ter case as well 422a 

--S. 494 —Magistrate giving consent to Pub- 

lie Prosecutor to withdraw prosecution— Rea- 
eons need not be recorded 4226 

- S. 494 — Discharge of accused — High 

Court will not interfere unless Sessions Court is 

first moved 422c 


■-8. 620 — Appeal from order under 8. 517 

in the matter of disposal of property lies before 
District Magistrate and not Additional District 
Magistrate 114a 

- Ss. 630 (l) and 628 — Accused charged 

under 8. 409, Penal Code, before Sub Divisional 
Magistrate—Charge altered to 8. 408 and case 

transfeired to Second Class Magistrate_Charge 

undor 8. 408 quashed by High Court—Effect_ 

Applicability of 8s. 580 and 528 178 


Criminal P. C. (contd.) 

- S. 635 — Charge under 8 . 80*2/84, Penal 

Code — Accused cannot ba convicted under 
S. 807/84 298a 

-S. 537 — Accused arrested in night and 

kept in police custody from morning next day 
to evening — Accused presented beforo Court 
after court hours—Trial commenced and closed 
at night same day— Trial held vitiated—Plea 
of guilty held could not be accepted 492a 
-S. 537 —Before issue of process, complain¬ 
ant must be examined on oath — Presidency 
Magistrate is not excused—Omission to examine 
—Irregularity is not curable 4246 

-S. 539-B — Omission to make memoran¬ 
dum—Effect 119 

- S. 552 — “Unlawful” meaning of—Deten¬ 
tion of child by step-mother, w’hen unlawful 
stated 225 

- S. 562 proviso — Conviction of several 

accused— Magistrate consideriog that only one 
or some of accused should be dealt with under 
S. 562—Procedure b(> 

1 -S. 662 (1A) — Conviction under 8 881 

Penal Code, by a Magistrate not competent to 
act under S. 562—Case submitted to Magistrate 
competent to act under S. 5G2 16 

Criminal trial — Identifbation parado — Ac¬ 
cused cannot demand that identification parade 
should be held at or before enquiry or trial 

118a 

-Identification parade—Object 1186 

Decree—-Form of—Suit by assignee of promie- 
sory note against maker and promisee (assign¬ 
or) 171c 

Deed—Construction— Yarn Merchant Associa¬ 
tion s resolution—Seller to demand despatching 
instructions from buyer within certain dato and 
buyer to give despatching instructions on or 
before certain date — Obligation is first upon 
seller to make his demand 8656 

Defence of India Act (XXXV [35] of 1939), 
S. 19(1) (e) (i) —Interest on amount of com¬ 
pensation, if can be allowed 266 

Defence of India Rules (1939)— Interprets- 
tion 4276 

——R. 19 — Publication of order —- That in 

opinion of Governor the method of publishing 

in gazette is best, whether should be published_ 

Madras Silk Control Order (194 *) held was duly 
published as required by R. 119 262 

—Rr. 8K2) and (4), 121 and 130- Juris¬ 
diction — Attempt to contravene order under 
R. 81 (2) — Offence is triable by Second Class 
Magistrate 221a 

- R. 81(2 )—Sentence 2216 

- Br. 12l % 123.A, and 5 —Partnership Con¬ 
travening Order (Madras Cotton Cloth and Ap- 
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Defence of India Rules (contd.) 
parel (Exports) Control Order 1916) passed 
under Rules—Every partner is liable —Burden 
to prove exculpating circumstances is on him 

42 7c 

- R. 122 — Presumption under, does not 

apply to partnership 427a 

Easements Act (V [5] of 1882), S . 15 — 
Pleadings and proof — Suit for injunction res- 
training defendant from obstructing easemen¬ 
tary rights to take water by channel—Defendants 
denying existence of channel—Duty of Court 

181a 

- S. 15 —Enjoyment for period more than 

20 years—Finding as to when enjoyment began, 
if necessary ISlfr 

-S. 15 — Computation of twenty years_ 

Obstruction before suit, but not acquiesced in if 
can be included 184c 

-5. 36 —Dominant owner cannot abate with 

bona fide intention, wrongful obstruction of 
easement 477a 

Evidence Act (I [l] of 1872), S. 24— State- 
ments held were admissible in evidence 324a 

--S. 25 — “ Police Officer ” — Prohibition 

Sub-In3pector 11G 

- S. 27 — Statement leading to discovery 

when admissible 261 

-S. 27 —Murder—Statement by accused to 

police—Admissibility—Extent of 242 

- S. 27 — Fact discovered — Confessional 

statement — Admissibility — Convictions based 
on confession of co-accused — Confession not 
admissible — Effect on convictions of other 
accused 104(2) 

- S. 35 — Judgment not inter parte3 — Ad. 

missibility to prove statement by predecessor- 
in-title of party against whom it is sought to be 
used 388c 

_ S. 43 —Civil and Criminal Courts 49 

_ 44 _previous conviction for encroach¬ 
ment on municipal land — Subsequent trial for 
refusal to demolish structure built on that 
encroached land—Judgment in previous case 
does not operate to prove encroachment 302 

_ S. 60 — Life policy granted to R on his 

statements as to his health—Death of R — His 
heirs claiming amount of policy — Insurance 
Company asking them to submit report of doctor 
who attended on R’s last illness—Report of 
doctor and his answers to company’s questions 
showing that R made misrepresentations as to 
his health at time of taking out policy — Claim 
refused by company—Suit by heirs — Doctor’s 
report filed by company and exhibited by con¬ 
sent of plaintiffs 298 

- S. 90 —Court is not bound to draw pre¬ 
sumption 388a 


Evidence Act (co?itd.) 

-5. 90 —Proper custody essential 8886 

--S. 91 —Document containing terms of past 

partition 54 a 

-S. 91 —Partition deed unregistered — Ad¬ 
missibility—Oral evidence to prove terms 26gr 

- S. 102 — Both sides adducing evidence — 

Onus 26a 

- S. 114 —Benami transactions — Purchase 

by husband in name of wife with hi3 own funds 
with object that property purchased should 
belong to her and should not be within reach 
of husband — Transaction i 3 not benami for 
husband 849 

- S. 114 — Persons living as husband and 

wife—Presumption in favour of marriage 198a 
- S. 114 —Custom not sanctioning re-marri¬ 
age of widows — Presumption of marriage after 
enactment of Hindu Widows’ Remarriage Act 

1986 

- S. 144, Ulus, (e )—Presumption of official 

acts — Fact of performance of official act in 
dispute — Question if can be decided on pre¬ 
sumption 191c 

-S. 157 —Offence occurring at Cawnpore— 

Application under S. 164, Criminal P. C., to 
Magistrate in Madras to record statement by 
witness—Such statement does not fall within 
S. 167 and is not admissible as prior deposi- 
tion 4896 

Excess Profits Tax Act (XV [15] of 1940), 

S. 10A and 17 (1 )—Scope — Order of Excess 
Profits Tax Officer making adjustment under 
S. 10A—Assesses wishing to challenge decision 
under S. 10A (l) has the sole remedy of appeal 
under S. 10A (3)—Appeal under S. 17 ( 1 ) i 3 
incompetent 853a 

General Clauses Act (X [10] of 1897)— 
Interpretation 4276 

Government of India Act (1935, 26 Geo. V 
& I Edw . VIII , C. 2 ), S. 205 (l) — Substantial 
question of law—Whether Government servant 
was given reasonable opportunity within S. 240 
(3) of Act is question of fact — No certificate 
should be granted 379 e 

-S. 240 (3 )—Government servant—Rights 

of—Enquiry against—No common law right 
to be represented by counsel 379 a 

- S. 240 (3) —Reasonable opportunity— 

Enquiry against peon in forest department— 
Charges framed and peon directed to show cause 
against dismissal for misconduct—Peon sentenc¬ 
ed to suspension for six months—On appeal to 
conservator of Forests, punishment enhanced to 
dismissal—However, due to irregularity in 
procedure second enquiry held—Direction to 
show cause against dismissal not repeated in 
second charge sheet—As result of enquiry peon 
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Govt, of India Act (contd.) 

dismissed— Held that presence in first charge 
of direction to show cause against dismissal and 
remarkg of Conservator of Forests that dismissal 
was proper punishment could not be said to be 
reasonable notice of proposed action and that, 
consequently peon was improperly dismissed 

379 b 

—S. 240 (3 )—Substantial question of law— 
Whether Government servant was given reason¬ 
able opportunity within S. 240 (3) of Act is 
question of fact — No certificate should be 
granted 379a 

Grant—Lost grant—Inam—Inam land regis¬ 
tered as wet—Zamindar’s registers showing land 
as single crop wet — Second crop raised for 
40 years without demand for extra charge for 
water — Presumption that Inamdar was given 
right to all water conveyed by channel free of 
any charge — Acquisition of right to water or 
easement by prescription 222 

Guardians and Wards Act (VIII [8] of 

1890), S. 4 —Definition of “guardian” in, is 
very wide — According to it, guardian under 
Act would include natural or testamentary 
guardian as well as guardian appointed by 

Court 155 d 

- S. 41 —Female ward — Marriage of_ 

Powers of guardian of property, if cease lobe 
Hindu law •— Alienation — Mortgage by 
adopted son to discharge father’s debts and ex- 
penses incurred in establishing his rights as 
adopted Bon—Binding nature 208a 

Alienation—Mortgage for purpose havin" 
precedence over widow’s claim for maintenance 
—Property mortgaged in excesa of necessity_ 

Effect ... .. . 208cZ 

Alienation—-Joint family—Legal necessity 

-—Partial necessity—Pious obligation of sons_ 

Vendee s duty 25 

--Father—Bequest of self-acquired property 

to sons — Whether property ancestral in son’s 


hands 


4G<z 


Joint family — Manager entering into 
partnership with strangers — Junior members 
have no right to interfere with partnership 

and cannot bring suit for dissolution—Suit by 
junior member against managing member and 
P a F tner , 9 ;<* Partition and accounts of 

e“^«r olVf an - 3 f0t appointm0 nt of 

♦fnn d i dlrectlDg,nventor y and inspec- 

t.on of accounts against other partners at 

instance of junior members cannot be made: 491 

“ Joint family — Alienation _ Rights of 

ahenee _ Alienation of aoma i tem of pro^rty 

by coparcener _ Subsequent partition — Item 

falling to share of another, who alienates same 

,to different person—Right of alinee is to ask for 

general partition and not for possession of half 


Hindu Law (contd.) 

share—Rights of alieneo from alienee is not on. 
for general partition but to damages for breach 
of covenant of title 10 ' 

-Joint family — Manager — Suit by junior 

members to set aside decree against manager on 
ground of negligence—Maintainability 1294 

-Joint family—Joint family trade, whethei 

joint family property—Burden of proof 10! 

-Partition — Allotment of jyesthabagam to 

eldest brother — He holds such property as 
ancestral property — His son3 are entitled to 
share in it 505^ 

-Partition — Partition suit between father 

and sons — Daughter born subsequently ha3 n. 
claim against her brother’s share for her marri. 
age expenses 5054 

-Partition—Marriage expenses of unmarried 

daughters—Charge should be declared 505:: 

-Religious endowment — Grant of land t c 

temple—Archaka’s right to remain in possession 

72 (i 

-Succession—“Daughter” and “son” mean¬ 
ing—Illegitimate children—Illegitimate son of 
daughter \ q 

-Widow—Compromise by widow for benefir. 

of husband’s estate—Binding nature—Widow 
given absolute estate in properties allotted to 
her by compromise—Effect 15 K 

Income-tax Act (XI [li] of 1922), S . •/ 

(1) (b) (ii) (I (iii)and Proviso 3 — Scope_ 

Income accruing abroad during previous years 

but brought within British India during account- 

ing year—Taxability under S. 4 (1) (B) (IID — 

Such income if can be included for calculating 

excess of accrued income for giving relief under 
third proviso. go 

- —S. 4A (b )—Joint Hindu family having 

business in Colombo and property in British 

residing in Colombo coming to 
British India during assessment year—Various 
acts done by him regarding property, such as 
payment of taxes and conducting of suits and 
appeals in regard to family property—Family 
held must be deemed to have resided in British 
* ndia 307r* 

- S. 4 B (a) —Words, “he has not. 

more than two years”, meaning of—Manager of 
joint Hindu family present in British India for 
more than two years but also outside British 
India for same period — Family whether f ‘not 
ordinary resident.” 189 

—-— Ss. 25A and 34 — Fiction of continued 
existence of joint family, whether avails for 
supplementary assessment lG4a 

- S. 25A —Subs. (3), whether operates inde¬ 
pendently of sub.ss. (1) and (2) 1616 
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Income-tax Act (contd.) 

-8's 25 A and 34 — Supplementary assess. 

menfc — Claim as to partition for first time — 
Effect 164c 

- S. 33 (4 )— Powers of Appellate Tribunal 

— Power to direct Income-tax Officer to bold 
further enquiry 170 

-<$. 34 — Notice to karfca of joint family 

without mentioning him as such—Validity of— 
"Waiver of irregularity 164d 

- S. 48 (1) — Company issuing mortgage 

debentures bearing interest subject to tax—Some 
debentures re-purchased by company in name of 
debenture trustee on account of debonture-hol. 
dera as security for them—Company deducting 
income tax while crediting interest to account of 
trustee and paying it to Government—Company 
sustaining losses and not assessed to tax — Ap¬ 
plication by company under S. 48 for refund of 
tax paid on interest — Such application held 
could not be sustained 289 

- S . 66 (1) — Limitation — Order under 

S. 85 correcting error in order under S. 83 (4) 
doeB not give fresh starting point for limitation 

418 a 

- S. 66 (1) — Question of law’ — Whether 

proper inferences from proved facta have been 
drawn with regard to S. 4.A (b) is question of 
law 307 b 

- S 66 (1 )—'Question of law arising out of 

such ordor’—Meaning of 181 

-S 66 (5 )—Power of High Court—Refer. 

ence by Tribunal in violation of provisions of 
Act—High Court is not bound to express opin¬ 
ion on question referred 4186 

Insurance — Letter of acceptance—Warranty 
of continued good health up to acceptance — 
Breach of warranty — Liability of company 

182 

Interpretation of Statutes— Sohedule—Mad¬ 
ras Cottom Cloth and Apparel (Exporte) Control 
Order, 194G—Schedules form part of the enact¬ 


ment 427 d 

-Two constructions possible—That loading 

to absurdity Bbould be avoided 8586 

-Special and general provision — Former 

prevails 853c 

-Literal construction— Words clear—Com¬ 


parison with earlier Acts not permisssble 2466 

-Construction making some part superfluous 

122c 

Kerosene Control Order (1942), CL 12 — 
Carrying on business — Solitary transaction of 
purchase or sale 71 

Legal Practitioner — Advocate_Change of 

name — Advocate notifying in offioial Gazette 
his change of name- Roll of Advocates kept by 
High Court and certificate issued to advocate— 


Legal Practitioner (contd.) 

Amendment of name in these can be allowed— 
Enrolment papers filed with Bar Council cannot 
be amended 526 

Legal Practitioners Act (XVIII [18] of 
1679 ), Ss. 6 and 7 —Application for reinstate¬ 
ment as pleader — Duty of Court — Applicant 
adviaiDg on legal matters—Sufficiency of ground 
for success of application (FB) 62 

-S. 13 (b) — Pleader knowing that he was 

necessary witness and would be called as such 
giving evidence without cancelling vakalat — 
Suoh conduct is improper (FB) 278 

Letters Patent (Madras), CL 0—Advocate— 
Change of name— Advocate notifying in official 
Gazette his change of name—Roll of Advocates 
kept by High Court and certificate issued to 
advocate—Amendment of name in these can be 
allowed — Enrolment papers filed with Bar 
Council cannot be amended 525 

- Cl. 15—‘Judgment’—Order granting stay 

of order of lower appellate Court, directing dis¬ 
posal of suit on merits, pending disposal of second 
appeal is judgment 871a 

- Cl. 39 —Appeal under Cl. 15 against deci¬ 
sion of single Judge in exercise of ordinary ori¬ 
ginal civil jurisdiction — No appeal to Privy 
Council lies against appellate decision 831 

Limitation Act (IX [9] of 1908), Preamble 
— Literal construction—Words clear—Compa¬ 
rison with earlier Acts not permissible — Inter¬ 
pretation of statutes 2166 

- S. 4 — Review petition—Limitation expi¬ 
ring during recess—Court re-opening on Satur¬ 
day 5th July but no judicial work done—Review 
petition presented on 7 th July barred by limi- 

tation . 

_S. 6 _Inherent powers—Application dis¬ 
missed under O. 9 R. 18, for default — Appli¬ 
cation under O. 9. R 9, to set aside dismissal, 
beyond limitation—Court has no inherent power 
to extend time 480a 

_ S. 5—Application by ex-minor to set aside 

wrongful or ter—Reasonable time ’ 201 

-5. 10 and Arts. 89 and 145 —Things sup- 

plied to agent to be returned on termination of 
agency—Limitation for suit for recovery of such 
things 76 (2) 

- S. 10 — Archaka and temple — Adverse 

possession 726 

-S. 12 (3 )—Decree for partition—Applica¬ 
tion for copy of judgment and decree — Appli¬ 
cant’s full proportion of stamp for decree not 
deposited—Copy of judgment also refused — 
Effect 172 

- S. 14 — Return of plaint for presentation 

to proper Court 26/ 
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Limitation Aot (contd•) 

- -S. 20 (before amendmejit of 1942) —Pay¬ 
ment of interest—No interest payable for period 
expressly mentioned in endorsement acknow¬ 
ledging payment—Payment and acknowledg¬ 
ment if can save limitation 1555 

-. S. 20 (1), Proviso before amendment of 

1942 —Payment of interest — Interest due on 
pronates A and B — Endorsement acknowledg¬ 
ing payment of interest due on pronote A by 
mistake made on pronote B and like endorse, 
ment in respect of pronote B made on pronote 
A —Endorsements if can save limitation 155a 

-S. 20 (2 )—Sale in favour of mortgagee— 

Sale set aside as invalid — Posaesaion of mort¬ 
gagee and his receiving of rent whether in capa¬ 
city of mortgagee—Decree for sale on puisne 
mortgage subject to prior mortgage —Whether 
fresh cause of action for suit on prior mortgage 
— First mortgage suit impleading as defendant 
only owner of equity of redemption — Suit dis¬ 
missed on withdrawal—Subsequent suit implead¬ 
ing owner of equity of redemption and puisne 
mortgagee whether barred _ 105a. 

- S. 21 (1) — Lawful guardian — Hindu 

father appointing testamentary guardian of 
person and property of bis minor daughter— 
Marriage of minor daughter — Payments and 
acknowledgments by testamentary guardian if 
can save limitation 155c 

- Art. 23— Scope.—Article refers only to cri¬ 
minal proceedings 440a 

- S. 26 —Lost grant — Inam — Inam land 

registered as wet—Zemindar’s registers showing 
land as single crop wet—Second crop raised for 
40 years withont demand for extra charge for 
water — Presumption that Inamdar was given 
right to all water conveyed by channel free of 
any charge — Acquisition of right to water or 
easement by prescription 222 

- Art. 36 —Suit for damages for malicious 

insolvency proceedings—Art. 06 and not Art. 28 
applies—Limitation starts from date of order of 
annulment of insolvency 446h 

- Arts. 95 and 120 — Suit for declaration 

that decree is not binding on ground of gross 
negligence—Art. 120 applies 120 a 

- Arts. 132 and 181 —Madras Hindu Reli¬ 
gious Endowments Act (2 [III of 1927), S. 44 
—Application under, to enforce charge—Artiole 
applicable 199 

- Art. 132 —Sale in favour of mortgagee_ 

Sale set aside as invalid — Possession of mort¬ 
gagee and his receiving of rent whether in capa¬ 
city of mortgagee —jDecree for sale on puisne 
mortgage subject to prior mortgage — Whether 
fresh cause of action for suit on prior mortgage 
—First mortgage suit impleading as defendant 
only owner of equity of redemption — Suit dis- 
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Limitation Act (contd.) 
missBd on withdrawal—Subsequent suit implead¬ 
ing owner of equity of redemption and puisne 
mortgagee whether barred 105a 

- Art. 139 —Nature of tenant’s possession— 

Suit by landlord against tenant for possession 
on ground of expiry of lease — Tenant pleading 
occupancy right .— It amounts to admission of 
tenancy between parties—Burden is upon tenant 
to establish occupancy right (FB) 275a 

- Art. 139 —Nature of tenant’s possession — 

Mere non-payment or discontinuance of payment 
of rent does not by itself create adverse posses¬ 
sion (FB) 275c 

- Arts. 142 and 144 —Suit for ejectment on 

strength of title and dispossession — Disposses¬ 
sion within 12 years proved—Neither party 
proving possession before date of dispossession 
—Plaintiff can invoke presumption of posses¬ 
sion following title— He need not prove acts of 
ownership before dispossession 420 

- Art. 144 —Archaka and temple—Adverse 

possession 72 b 

- Arts. 148 and 132 — Suit for redemption 

and not for enforcing payment of money — Art. 
148 applies and not Art. 182 412c 

- Art. 163 —Inherent powers — Application 

dismissed under 0. 0, R. 18, for default'—Appli¬ 
cation under 0. 0, R. 9 to set aside dismissed 
beyond limitation—Court has no inherent power 
to extend time 180a 

- Art. 166 —Applicability 801 

- Art. 166 —Sale of inalienable inam land in 

execution of decree —Application by judgment- 
debtor under S. 47, Civil P. C., to declare sale 
void and to set it aside .— Applicability of prin¬ 
ciples of 0.21, R. 91, Civil P. 0., and incidents 
attached thereto to such application — Article 
applicable (FB) 2 20 

- Art. 181 —Sale of inalienable inam land in 

execution of decree— Application by judgment- 
debtor under S. 47, Civil P. C., to declare sale 
void and to set it aside .— Applicability of prin¬ 
ciples of 0. 21, R. 91, Civil P. C., and incidents 
attached thereto to such application — Article 
applicable (FB) 229 

• - Art. 181 —Applicability — Application for 

personal decree in mortgage Buit—Starting point 
for limitation 83a 

- Art. 182 —Revival of execution application 

—Application for execution purporting to be 
"dismissed”.—"Dismissal” was held, in circum¬ 
stances of case, not final disposal of execution 
application— Subsequent application held to be 
one for revival or continuation of previous 
application 498 

• - Art. 182 — Revival of execution applica¬ 

tion— Decree-holder making application in 1988 
to obtain possession of property sold to him in 
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Limitation Aot (contd.) 
execution—Possession ordered—Delivery of pos. 
session of two houses Nos. 9 and 10 obstruc¬ 
ted by widow of judgment-debtor’s brother 
claiming right of residence therein—Upon en¬ 
quiry Court finding in favour of obstructor as re¬ 
gards house No. 9—House No. 10 delivered to 
decree-holder—Court endorsing following order 
on 26 11 1997, on 193G-application;“House bear- 
ing No 10 delivered. Record”—Thereafter decree- 
holder making other execution application to 
recover balance due on decree—La*t of such ap. 
plications dismissed in January 1942—In June 
1945, deoree holder applying to revise 1936 
application and to obtain symbolical possession 
of house No 9—Decree-holder held could not 
be said to have abandoned any rights under 
193G application because of his instituting other 
execution applications between 1937 and 1945 
—193G application held was not finally disposed 
of and was pending and decree-holder was en¬ 
titled to have it brought before Court and to 
have orders passed upon it in accordance with 
his rights 862 

- Art. 182 (5) — Final order — Execution 

application returned for amendment and repre¬ 
sentation within certain time—Application repre¬ 
sented after expiry of time with prayer that it 
be dismissed as not pressed — Order dismissing 
such application is final order 462 

- Art. 182 (5 )—“In accordance with law ... 

to take some stop in aid of execution” — Appli¬ 
cation for transfer of decree made to proper 
Court under wrong but bona fide belief that 
property is within jurisdiction of another Court 
—Application 'is in accordance with law and for 
Btep in aid of execution 838 

_ Art. 182 (5) — Partition decree for past 

and future mesne profits and costs — Petition 
for execution of decree as to past mesne 
profits and costs—Subsequent execution petition 
for recovery of future mot-ne profits— Previous 
application, if can be relied upon to save limi¬ 
tation as to subsequent application 246a 

Madras Agriculturists’ Relief Act (IV [4] 
of 1938). 8 4 (d )—Property mortgaged situat¬ 
ed within union — Property comprising house 
with oil engine fixed therein — Engine fixed in 
manner which would hold it semi permanently 

attached to ground though capable of removal_ 

Engine belonging to house owner and used for 
purposes of carrying on trade — Property also 
comprising yard surrounded by wall containing 
shed — Engine and yard held formed part of 
house and shed (wbioh certainly was house pro¬ 
perty) respectively and, therefore, mortgage was 
exempt from operation of Act by reason of S. 4 (d) 

20 5a 


Madras Agriculturists’ Relief Act (contd.) 

-6’. 7 — Scaling down of debt—Eight of non- 

agriculturist purchaser of hypotheoa 2056 

- Ss. 7 and 19 —Scope of S. 7—Decree not 

altered — Execution 12a 

S. 8<1 )—Money decree—Debtor making 
payment without making any appropriation— 
Inference is that payment is appropriated by 
creditor towards interest 434 

Madras Building (Lease and Rent Control) 

Aot i XV 115] of 1946), S. 7 < 2) (u) (a)— 
Sub tenant let in before Aot—Tenant cannot be 
ejected even after termination of tenancy—Sub¬ 
tenant cannot be evicted under S. 41, Presidency 
Small Cause Courts Act 440 

- Ss. 0 and 18- Application for delivery of 

possession under Madras Rent Control Order— 
Order for delivery of possession passed on 
3li 9-1946—Order cannot be executed by Prin¬ 
cipal Judge under S. 9 894 

- S. 12 — Appellate authority — Order by, 

passed after due service on respondent—Power 
to set aside 285 

- S. 12 (1) (a )—Subordinate Judge notified 

as appellate authority, is not ‘Court’ for pur¬ 
poses of S 115, Civil P. C. 489 

Madras City Municipal Act (IV [4] of 

1919), 8'. 287 and bch. VI — In iustrial pur¬ 
poses — Use of electric converter for repairing 
radio sets brought to a radio repairer’s shop is 
one for industrial purposes 8006 

- (as amended in 1936 S. 304-B —"Gross 

income oi owner from market” — Meaning_ 

Market leased on fixed monthly amount_Gross 

income i9 gross income from market and not 
amount received by lessor from lessee 508 

- Sell. VI —Machinery — Electric converter 

is machmery 300a 

Madras City Police Act (III [3] of 1888). 

Ss. 42 ana 43 —No statement in warrant that 
commissioner had reason to believe that certain 
place was being used as common gaming house 
—Warrant is not invalid—Court must however 
be satisfied that he had reason to believe that 
information giveD to him was true S5S 

-8’ 46 — To sustion a conviction under 

S. 46, it should be found as a fact that the 
accused was found gaming or was present for 
purposes of gaming in a common gaming house 

527 

Madras City Tenants’ Protection Aot dll 

[3J of 1922), 8s. 1 f 3) and 2 \ 4j — Lease in 
favour A and B in 1821 for ten years — After 
expiry of lease, A alone continuing in possession 
—A held tenant and entitled to benefits of Act 
„ 888 
Madras Civil Courts Aot (III [3] of 1873), 
14 —Suit for partition and possession of land 
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Madras Civil Coarts Aot (contd.) 
falling under S. 7-(v) (b), Court fee9 Act, 1870 
—Value o! suit for purposes of jurisdiction will 
be that fixed under S. 7 (v) (b), Court-fees Act, 
by -virtue of S. 14, Madras Civil Courts Act 

834 


Madras Co-operative Societies Aot (VI [G] 
of 1932),S. 51 —“Dispute regarding disciplinary 
action etc.” — Dismissal of motor driver for 
absence without leave—Phrase applies—Juris¬ 
diction of Civil Court not barred 272 

- S 57A and Rr. 15 (7) (a) and 22 of 

of Rules framed under Act — Award against 
principal debtor and surety making them equally 
liable — Debtor applying under Madras Debt 
Conciliation Act—Debtor’s liability for debt dis¬ 
charged under S. 10 (2) of that Act — Creditor 
can still recover debt from surety—S. 134, Con- 
tract Act, does not apply—Madras Debt Conci¬ 
liation Act, S. 10 (2) doe3 not affect surety’s 
liability under award 2ft 2a 

Madras Cotton Cloth and Apparel (Ex¬ 
ports) Control Older (1946), Rr. 4 and 7— 

Partnerehip contravening order (Madras Cotton 
Cloth and Apparel (Exports) Control Order 
3946) passed under Defence of India Rules— 
Every partner is liable — Burden to prove 
exculpating circumstances i3 on him 427c 
Madras Debt Conciliation Act (XI [llj of 
1936), S. 10 (2) — Award against principal 
debtor and surety making them equally liable— 
Debtor applying under Madras Debt Conciliation 
Act — Debtor’s liability for debt discharged 
under S. 10 (2) of that Aot — Creditor can still 
recover debt from Burety — S. 134, Contract 
Act does not apply— Madras Debt Conciliation 
Act, S. 10 (2) does not affect surety’s liability 
under award 252a 

- (as amended by Madras Act [IX [9) of 

1943/, S. 10 (2 )—"Whether retrospective 146a 
S. 10 (2 )—Joint family debt—Discharge 
enures for benefit of non-applying members of 
joint family including those born after discharge 


MadraB District Municipalities Act(T [5] 

of 1920), S 85 — Charge created by, is one 
under 8. 100. T. P. Act (1882) 412a 

’ Ss. 199,202 and 317 —Construction with¬ 
out permission is offence 466 

Ss. 216 and 317 —Commencement of pro¬ 
secution Limitation — Offence of disobeying 
direction given under S. 216—Confirming order 
passed under 8. 216 (8) provides starting point 
of limitation 470 

S. 249 — Retail sale of grain and pulses 
without licence prohibited as result of amend¬ 
ment to cl. ( 0 ) of Sch, V—There must be fresh 
notifications under 8. 249, before a person can 
be convicted under- 8. 813 for trading without 


Madras District Municipalities Act (conid. 

licence — Original omnibus notification is no* 
contemplated 47'J 

-5. 345 —Prosecution under Sch. IV, Rr. 8i> 

30 (2) lor non-payment of property tax—Li mi 
tation —S 845 and not S. 347 applies 290 

- r S. 347 —Commencement of prosecution — 

Limitation — Offence of disobeying direction 
given under 8. 216 — Confirming order passed 
under S. 216 ^3) provides starting point of limi¬ 
tation 47* i 

- S. 347, Sch IV, Rr. 36, 30 ( 2) — Prose¬ 
cution uuder Scb. IV, Rr. 36, 30 (2) for non¬ 
payment of property tax— Limitation—S. 345 
and not S. 347 applies 200 

Madras Estates Land Aot (I f l] of 1908), 

S. 3 (2‘ (d) —“Estate” — Burden of proof— 
Original grant of entire village but regarded as 
two distinct grants at time of Inam settlement 
—S. 3 (2) (d) does not apply 3156 

- (as amended m 1945 , S. 3 (2) (d), 

Expl, i— Finding that grant was of named 
village is question of law 135a 

- (as amended in 1945), S. 3 (2) ( d . , 

Expl. 1 — Grant of named village exclusive of 
poromboke—Land is estate 1956 

-S. 3 (2) (e> — ‘Village’—Meaning 213a 

- S. 3 (2) (e )— Test whether mokhasa i ? 

held on permanent tenure— Mokhasa, meaning 
of—Vakapalli mokhasa is estate 2186 

-Ss. 3 (10) and 185 — Land ryoti up tc 

1902—Its cultivation for six years before com. 
mencement of Act does not convert it into 
private land (FB) 55d 

- S. 8 —8. 8 has retrospective effect 

(FB) 55c 

-S. 42 — Claim for rent on basis of excess 

area—Burden of proof—Mere statement of area 
and rent in patta not sufficient to discharge 
burden on landlord — Landlord must further 
show that area was basis for fixation of rent 
specified 450a 

- S. 42 (3 )— Express agreement is contem¬ 
plated 4506 

-S. 136 —S. 18G does not cover excessive 

collection* of rent - 3836 

- S. 185—8. 185 does not enact substantive 

law but provides rules of evidence (FB) 5 5b 

- Ss.213 (1) and 189 — Suit by ryot for 

recovering sums unlawfully collected from him 
by landlord by abuse of process provided by 
Act falls under 8. 213 (l) 883a 

- S. 213(1 )—Word “proceeding” includes 

any step taken in course of action such as dis¬ 
traint of property 883c 

Madras Firewood Rationing Order (1945), 

Cl. 2 (10 )—Uut pieces of neem tree purchased 
for making rafters for house and which are not 
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Madras Firewood Rationing Order (contd.) 

ordinarily used as fuel are not firewood within 

Cl. 2 (10) 101 (2)6 

- Cl. 6 —Clause applies to authorised as well 

as unauthorised dealers in firewood 101 (2)a 
Madras Food Grains Control Order (1942), 
CL 3 —Licence in name of father as manager of 
joint Hindu family — Son as junior member 
helping him in carrying on family business — 
Offence of storing for sale quantities of Bengal 

gram in excess of that allowed by licence_ 

Father and not son held could be convicted of 
offence — Quantity of grain in excess of that 
allowed by licence, held, could only be confiscat¬ 
ed 468 

- S. 3 (l )—Prosecution under, for offence 

committed before coming into force of Order 
—Validity 2416 

- S. 10 —Applicability 241a 

Madras Gaming Act (Ill [3] of 1930), S. 3 
—- Corporate body registered under Societies 
Registration Act. if “person" 264a 

- S. 3 — Profit should be of person keeping 

the house—Club found to be “person" Question 
is whether club as “person" and not whether any 
members thereof makes profits or gain 2646 

-S. 3 — Common gaming house providing 

other entertainment, if ceases to be common 
gaming house 264c 

Madras General Clauses Act (I [l] of 1891), 
S. 3 (7 )—Time when statute is deemed to come 
into force 288 

Madras General Sales Tax Act (IX [9] of 
1939), Ss. 2 and 15 — Commission agent — 
Liability under S. 15 102(1) 

-- S . 15 (b) —Notice of demand against firm 

served on one partner—Other partner if can be 
proceeded against under S. 15 (b) for failure to 
pay tax “within time allowed" 10-1(1) 

Madras Hereditary Yillage Offioes Act 
(III [3] of 1895), S. 13 (1 )—Whether there 
must exist vacanoy in office, for jurisdiction of 
Collector to try suit 200a 

- S. 21 —Scope 2006 

Madras High Court Original Side Rules, 
O. 34, R. 50 — Application for letters of admi¬ 
nistration with will annexed—Caveat—Interest 
of caveator —- Contention that alleged partition 
and will were invalid as both were made when 
testator was under physical and mental incapa¬ 
city—Caveator claiming by right of survivor¬ 
ship or in alternative as * reversioner—Caveator 
held had shown sufficient interest 836 

—0. 34, R. 62 —Caveat lodged in application 
for letters of administration with will annexed— 
Petitioner taking out summons to have eaveat 
struek out on ground of caveator having no in¬ 
terest in estate of deeeased — Maintainability 

83a 


Madras Hindu Religions Endowments Aot 

(II [2] of 1927), S.18, Explanation —Scheme 
found unworkable—Board can appoint interim 
trustee pending drawing up of more satisfactory 
scheme 5146 

- Ss. 62 and 63 —Power of Board to settle 

scheme 173a 

- S. 63— Final modification of scheme not 

ignoring hereditary trustee — Appointment of 
interim trustee held not bad, on this account 

514c 

- S. 63 (now repealed) —Scheme—Provision 

for turn of management 1736 

- S. 63 (now repealed) —Scheme—Provision 

for removal of managing trustee by vote of no- 

confidence 17 8c 

- S. 63 (now repealed) —Scheme—Provision 

empowering Board to issue direction regarding 

internal management 173d 

-3. 73 — Sanction to file suit granted to 

person when he was managing trustee—Suit by 
him, if incompetent —Trustee, if “person inte¬ 
rested" 152c 

- (as amended ly Madras Act X [lO] of 

1946), S. 75-A —“Administration"— Appoint¬ 
ment of trustee, if act of administration 168 

Madras House Rent Control Order (1941), 

Cl. 7 (a )—Increase of rent—Contract between 
parties—Effect 8466 

Madras Local Boards Act (XIV [14] of 
1920 ), Ss. 78 and 79 —'Rent'— Meaning of— 
Payment made for grant of right to cut and 
carry away timber in forest Lands 197 

-3. 62 — Words “any other Local Board," 

meaning of 219d 

-3. 159 (1) — Prosecution of occupier for 

encroachment—Validity 219a 

-3. 159 (1) — Sketch made by overseer of 

Board showing encroachment and containing 
relevant measurement filed and proved by over¬ 
seer himsBlf — Its accuracy not challenged at 
trial—ProsECution does not fail on ground that 
original survey sketch was not filed 2196 

_ S. 159 (1 )— Complaint describing offence 

to be failure to vacate encroachment and not its 
non-removal—No prejudice to accused—Prose¬ 
cution does not fail 219c 

Madras Pawnbroker’s Act (XXIII [23] of 
1943), Ss. 3(1) and 18 (1 )—Person casually 
taking article on pledge—No licence under Act 
—No offence under Act committed 177 

Madras Practitioners’ Fees Roles, R. 33 — 

Junior on record at time of framing issues dying 
subsequently—Another junior engaged—No fee 
can be allowed under R. 33 852 

Madras Prevention of Adulteration Act 

(111 [3] of 1918), Ss. 5 (1) (b) and 20 (2) 

(f) — Rules under S. 20 (2) (f), R. 27 — Co- 
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Madras Prevention of Adulteration Act 

(contd.) 

operative Milk Society registered under Madras 
Co-operative Societies Act (6 [VI] of 1932) — 
Transfer for price of adulterated milk to one 
of its members is sale 329 

- S. 5 (1) (d) —S. 20 (2) (b), Rules under, 

R. 28 — Brother of owner of shop acting as 

owner’s deputy selling adulterated ghee in owner’s 
absence—Brother held offered ghee for sale and 
was guilty of offence under S. 5 (1) (d) 478 

-S. 20 (2), Rules Under , Rr. 27A and 29 

—Object of R. 27 A—Sale of gingelly oil mixed 
with ground-nut oil even for lighting purposes is 
offence 218 

Madras Prohibition Act (X [10] of 1937), 

S. 4 (1) (j )— Accused’s admission that he was 

found drunk in prohibited area — Absence of 
evidence that he consumed liquor in prohibited 
area—Accused should not he convicted 2G0 
Madras Rationing Order (1943), Cl. 3-A — 
Head of matt appointing manager to attend to 
secular matters — Acquittal for offence under 
Cl. 19 (b) — Whether should also be acquitted 
under Cl. 3A 50 

Madras Tenants and Ryots Protection Act 
(XVII [17] of 1946),S. 4 (1) (b) and (9)— 
Applicability—Appeal solely to challenge finding 
that lands are private lands — Stay cannot be 
ordered (FB) 55 a 

Madras Village Courts Act (I [l] of 1689), 

S. 73 —'Final'—Meaning—Decree obtained by 
fraud in Village Court— Suit in civil Court to 
net aside decree— Maintainability 61b 

Malabar Lav—Tarwad—Partition—Suit for 
—Severance of status of defendants desiring 
severance in written statement takes place on 
date of filing, written statement — Defendant 
aonceived after filing plaint but prior to filing 
written statement and born during suit, is enfci. 
tied to a share 4 G 0 a 

——Tarwad—Karnavan—Is not liable to gene- 
ral accounting but is accountable for specific acts 
of misappropriation (Obiter) 4G05 

*-Tarwad—Karnavan — Lease by karnavan 

of valueable forest land for insignificant rent 
—Tarwad is not bound by such transaction: 361 
Matter and servant—Crown servants — Dis¬ 
missal from service—Damages — On facts two 
years pay awarded as damages 379c 

Minor Guardianship—Custody of minor wife 

Motor Vehicles Act (17 [4] of 1039), S°u 

-—Rules under (Madras) — Hr. 149 and 150— 
R. 149 does not empower Central Board to call 

for any order passed by Road Traffic Board_ 

R. 150 does not confer right on Provincial 
Government to interfere in revision with order 
of Road Traffic Board or Central Board 454<j 


Motor Vehicles Act (could.) 

- S. 42 (3) (a) — Provincial Government, 

can be proprietors of buses plying for hire with¬ 
out permit 400a 

- S. 47 — ‘‘Interests of public” — Meaning 

explained 400c 

•- Ss. 47 and 57 — Application for renewal 

of permit for buses — Procedure in Ss. 47 and 
57 not followed — Application disposed of by 
reference to extraneous and illegal matters— 
Applicant's sole remedy is under S. 45, Specific 
Relief Act 4.00/1 

-jS. 62 (c )—Application by owner of buses 

for renewal of permit for buses — Government 
intending to place its own buses for hire and 
buses not being available granting temporary 
permit to applicant — Grant of temporary per- 
mit held improper 400e 

- 64 — Writ of certiorari — Territorial 

jurisdiction — Madras High Court has power to 
issue writ against Central Road Traffic Board, 
Madras, to quash it9 order passed in incom¬ 
petent appeal under Motor Vehicles Act, S. G-l, 
against order of Regional Transport Authority 
in the mofussil 454a 

-S. 68 —Rules under S. G8—R. 150 framed 

by Madras Government is ultra vires 40o6 

Muhammadan Law—Minor — Alienation by 
de facto guardian—Validity 87a 

—■—Alienation — Co-sharer — Authority of, to 
bind other co-sharers 375 

Negotiable Instruments Act (XXVI [26] 

of 1881), S. 81 — Assignment of promissory 
note—Payment made by maker to promisee 
after assignment not endorsed on promissory 
note — Maker not having note delivered back 
to him on payment nor obtaining indemnity 
against any further claim thereon against him 
—Payment cannot be pleaded by maker in 
defence to suit by assignee on promissory note 
against him and promisee — Maker’s ultimate 
remedy is only against promisee 1715 

Partnership Act (IX [9] of 1932), Ss. 4 and 
0 — Partners and co-owDers A and B pur¬ 
chasing tea shop, leasing it and dividing rent— 
A and B are co-owners and not partners 848 

-5. 69 (1) and (2 )-—Scope 1875 

——S. 69 (2) and (3) — Applicability .— Un¬ 
registered firm dissolved — Suit to recover debt 
due to partnership from third party is main¬ 
tainable—Suit is not barred by sub-s. (2) 442 

-S* 69 (3) — Unregistered partnership 

dissolved — Suit to recover money due to it 
during its subsistence maintainable 187a 

Penal Code (XLV [45] of i860), S. 24 — 
"Dishonestly” meaning of — Wrongful loss 
caused—Intention to cause such los9 essential 


513 



22 


Subject Index, A. I. R. 1948 Madras 


Penal Code (contd.) 

- Ss . 34, 302, 326, 324 and 323—L inflict- 

fatal blow on back of N — Subsequently C 
holding N and A and D causing injuries on 
face and other parts jof body — A, B, C and L 
held had no common intention to cause N's 
death —A held guilty under S. 324 and B under 
S. 328 —C held entitled to acquittal 88 c 

461 , 114 — Money paid to officer as 
donation for public institution in which such 
officer i 3 interested — It amounts to offence 
under S. 101 read with S. 114 if payment is 
made as motive for officer showing favour or as 
reward for favour shown in past 2816 

- S . 161 —“Reward” if covers payment for 

past favours 03 a 

-S. 161 — Public servant does not cease to 

be so because on leave 036 

-S. 103 —Contradictory statements—Prose¬ 
cution under this section 487 

S> 211 — Complaint that certain officer 
had received illegal gratification written and 
posted at Kumbakonam and addressed to I. G. 
of Police, Madras — Complaint found to be 
groundless — Magistrate at Kumbakonam has 
no jurisdiction to try offence under S. 211 

292a 

-S. 301 — Poison intended for person to be 

murdered taken by deceased—Offence does not 
fall under b. 302 but under S. 301 2936 

- S. 302 —Murder — Statement by accused 

to police—Admissibility—Extent of 242 

- S. 352 — Constable attempting to arrest 

accused without order in writing — Constable 
not purporting to act on his own accord — Act 
of constable held not that of public servant — 
Accused could not commit offence under S. 363 
—He could not commit offence under S 352 
also, for ordinary individual held could not 

arrest under the circumstances 472 

• 

- S. 353 — Constable attempting to arrest 

accused without order in writing — Constable 
not purporting to act on his own accord — Aot 
of constable held not that of public servant— 
Accused could not commit offence under 8 . 353 
—Ho could not commit offence under S. 352 
also, for ordinary individual held could nob 
arrest under the circumstanoes 472 

--S. 383 — " Dishonestly ”, meaning of— 

Wrongful loss caused— Intention to cause such 
loss essential 518 

- Ss. 391 and 395 —Conjoint taking of pro¬ 
perty—What amounts to 966 

- S. 409 —Breach of trust by agent—Offence 

tried by Second Class Magistrate—Effect 82 

- S. 420 — Accused taking money from per¬ 
sons and procuring motor-driving licence for 


Penal Code (contd.) 

them by forging applications and getting 
licences issued by authorities, without "appli¬ 
cants” doing anything — Offence under S. 420, 
if committed — Act of aocused, if fraudulent— 
Injury to licencing officer’s reputation, if caused 
—Licence, if property 268 

-<S 420— Evidence—Credibility — Aconsed 

receiving money from complainants for bribing 
public officer but not doing so—Prosecution for 
cheating — Evidence of complainants though 
nob of high integrity cannot be completely 
rejected 258a 

- S. 420 —Money paid to accused for illegal 

object — Prosecution for cheating in respect of 
such money, if lies — Intention to deceive at 
time of receiving money is essential ingredient 
of offence of cheating—Such intention held not 
proved 25»6 

- S 425 —Offence under S, 427—Essentials 

of — Complainant not legally entitled to land 
or to crop standing on it—Accused allowing his 
cattle to enter and graze on laud—No offence 
under S. 427 held committed 478 

-<$. 427 — Offence under — Essentials of — 

Complainant not legally entitled to land or to 
crop standing on it — Accused allowing hiB 
cattle to enter and graze on land — No offence 
under S 427 held committed 478 

S. 499 — Good faith — Imputations in 
article held, were made in good faith for publio 
good 266 

- S. 490, Exception 9 —Statements in writ¬ 
ten statement filed by accused, when protected 

469a 

- S. 499, Exception 9 — " Good faith ” — 

Tests 4696 

-<S. 504 — Intentional insult by abusive 

words — Finding as to actual words U3ed is 
necessary 9 (2) 

Police (Inoitement to Disaffection) Act 

(XXII 122] of 1922), S. 3 — Speech inciting 
police to disaffection—Reporter not taking down 
whole speech but portions of it — Conviction 
based on such portions—Validity 270a 

- S. 3— Not necessary that speech should be 

addressed directly to police 2706 

-S. 3 —Scope 270 b 

Presidency Small Cause Courts Act (XV 
[151 of 1882/, S 41 —Sub-tenant let in before 
commencement of Madras Building (Lease and 
Rent Control) Act, 1946—Tenant cannot be 
ejected even after termination of tenanoy—Sub¬ 
tenant cannot be evioted under S. 41, Presidency 
Small Cause Courts Act 440 

Presidency Towns Insolvency Act (III [3] 

of 1909), Ss. 36. 37 — Order under S. 86 ia 
governed by 0. 16, Civil P. C. -496 
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Frfiss (Emergency Powers) Act (XXIII 
(231 of 1031 , S 4 (1 )—Similar articles publi. 
shed in other newspapers—It is not defence 

( 8 B) 826o 

-S. 4 (l) (d) — Truth of matter is im¬ 
material (SB) 8266 

- 8 . 4(1) (d) — Cabinet of Ministers of Pro¬ 
vince are Government established by lew 

(SB) 82 Gd 

-S. 4(l)(d) —Tests—Memberof particular 

political party reading article likely to entertain 
feelings of enmity against Government—Article 
does not fall under S. 4 (1) (d) — Tendency 
must be felt bv ordinary man in street—Article 
held did not fall under S. 4 (1) (d) (SB) 826c 

-S. 4 (1) (d) ■— Criticism of Public Safety 

Act aa being worse than Criminal Trihpg Act, 
held did not fall under S. 4 (1) (d) (SB) *26/ 

-5. 4 (1) (d i —Police force is part of Gov¬ 
ernment — Allegation of police atrocities — No 
suggestion of approval by administration — 
Article held did not fall under S. 4 ( 1 ) (d) 

, (SB) 326(7 

-5. 4(1) (i )—Applicability (SB) 826a 

Provincial Insolvency Act (V (5) of 1920 ), 
S. 28 (2 )—Sale deed executed before presenta- 
tion of insolvency petition, but registered subse- 
quonty—Validity-Sale held valid 430a 

--S. 76 — Section 75 is not subject to Civil 

P. C, f in regard to appeals 520a 

-5 75 (1 )—“Decision come to or order 

made’'— Order finally deciding point of contro- 
versy between parties falls within that expres- 

520 b 

Registration Aot (XVI [16] of 1909 ), 

5s. 17 and 49 —Document containing terms of 
past partition 54 ^ 

—- S. 47 —Sale deed executed before presenta. 

tion of insolvency petition, bub registered sub. 
sequently—Validity—Sale held valid 430a 

- S. 49 —Admissibility of unregistered docu- 

ment—Purposes 266 


—-—-5. 49 — Unregistered partition deed _A( 

uaiasibility to prove division of outstanding 
only 2( 

——5 49 —Unregistered partition deed _ _ Ar 

*UB9ibility to prove nature of possession 

77 Unregistered partition deed 

Admissibility - , 

3aie of Goods Act (III ( 3 ] of 1930 \ S. 23 . 
Appropriation—What amounts to—Seller infc 
ming buyer to take delivery — Boyer replyi: 
that he would take delivery after decision 
Government as to maximum prices 12 

Spetdfio Relief Act (I [l] of 1977), 8 45 . 
Application for renewal of permit for buses . 
Procedure in Ss. 47 and 57, Motor Vehicles A 


Speoifio Relief Act (could.) 

not followed—Application disposed of by refer¬ 
ence to extraneous and illegal matters— Appli¬ 
cant’s sole remedy is under S 45, Specific Relief 
Aofc 400cZ 

-S. 45 — English decisions relating to man¬ 
damus are applicable 400/ 

Succession Act (XXXIX [39] of 1925), 
S 284 — Application for letters of adminitration 
with will annexed—Caveat—Interest of caveator 
—Contention that alleged partition and will 
were invalid as both were made when testator 
was under physical and mental incapacity— 
Caveator claiming by right of survivorship or in 
alternative as reversioner — Caveator held had 
shown sufficient interest 886 

-5 295 — Caveat lodged in application for 

letters of administration with will annexed— 
Petitioner taking out summons to have caveat 
struck out on ground of caveator having no in¬ 
terest in estate of deceased—Maintainability 83a 

- S 375 (l) — Grant cf certificate to Hindu 

widow — No security should be required at ins¬ 
tance of presumptive reversioner 522 

Tort—Malicious proceedings—Malice — Filing 
of insolvency petition based upon false debt is 
malicious 446c 

Trade Mark—Passing off action — Principles 
stated — Basis of action — Quia livid action 
is maintainable—Person deceived or likely to be 
deceived should be a person exercising ordinary 
caution— Deception of ignorant and indiecrimi- 
nating person is not the test — There must be 
reasonable probability and not mere possibility 
of deception which may be by sound or sight — 
Evidence of expert to prove likelihood of decep¬ 
tion is not required—Nature of evidence required 
— Tests of deception—Disparity in prices cannot 
be ignored 4817, 

Trade Marks Act (V(5]of 1940), S. 20 <2)— 

Saving of suits without reference to Act 481a 
Transfer of Property Act (IV [4] of 1882), 
S. 6 —Property entrusted to agent for manage¬ 
ment and to collectrents and profits— Balance 
remaining with agent — Claim of principal is 
claim to prnparfcy and not mere right to sue — 
It can be assigned 458 

—■— (as amended in 1929), S. 39 —Charge for 
Hindu widow’s maintenance not created by 
agreement or decree — Alienation for purpose 
having precedence over widow’s claim for main¬ 
tenance would bind widow 2086 

- (as amended in 1929), S. 39 — Effect of 

amendn ent 208c 

- S. 41 —Conditions to be fulfilled for invok¬ 
ing S. 41, stated 320a 

-5. 41 —Words “consent express or implied” 

refer only to transferor holding property as 
ostensible owner 3206 
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T. P. Act (contd.) 

- S. 41 —. For creation of ostensible owner- 

ship real owner must be privy to it 320 c 

- S. 41 —Test to determine whether transferee 

from ostensible owner took reasonable care to 
ascertain that transferor had power to make 
transfer—Question whether that test is properly 
applied in particular case is not of pure fact 

320 d 

- -S. 41 —Burder of proof — Onus on real 

owner to show circumstances putting transferee 
upon further inquiry when arises stated 320e 

-S. 43 —Sale deed executed before presents- 

of insolvency petition, but registered subsequently 
—Validity—Sale held valid 480ft 

- S. 53-A —Sale by father of ancestral land 

—Sale deed unregistered —Vendee put in posses, 
sion — Sale on face of it, personal to father — 
Suit by son after death of father for possession 
—Defend ant-vendee cannot invoke S. 58-A: 526 
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FULL BENCH 

Gentle C. J., Horwill and 
Rajamannar JJ. 

Koru Issahu and others — Appellants v. 
Oottumukkala Seetharamaraju and others 
— Respondents. 

Second Appeal No. 1657 of 1945, Decided on 15-4- 
1917, against decree of Sub-Judge, Narasapur, D/-2-4- 
1945. 

•Transfer of Property Act (1882), Ss. 73 and 100 
— Mortgage of specific item of joint property by 
one cosharer — Subsequent partition — Right of 
mortgagee to proceed against substituted item in 
the hands of mortgagor and of alienee from him. 

When one of several cosharers purports to mortgage 
a specific item of property to which they are jointly 
entitled and after the execution of the mortgage there 
is a partition among the cosharers at which the item 
mortgaged is allotted to some other cosharer and an 
item other than the mortgaged one is allotted to the 
mortgagor-cosharer, the other cosharer takes the item 
allotted to him, in the absence of fraud, free from the 
mortgage and the mortgagee can proceed only against 
the item allotted to his mortgagor in substitution of the 
item mortgaged: Case law discussed ; 22 A. I. R. 1935 
Mad. 1011, Overruled. [Paras 6 and 11] 

The right which the mortgagee obtains to realise 
the umouot due to him from and out of the item 
allotted to his mortgagor in substitution of the item 
mortgaged at the partition is not in the nature of a 
mortgage. It is a right to a security and would come 
within the definition of ‘charge’ in S. 100. Conse¬ 
quently, a bona fide transferee of such item for value 
without notice would be protected against such a 
charge. The Bame result is reached if the right of the 
mortgagee is considered to be an equitable right: 22 
A. I. K. 1935 Mad. 1011, Bel. on. [Para 13] 

Annotation. — (’45-Com.), T. P. Act, S. 73, N. 1, 
Pt. 3; S. 100, N. 5 and N 22, Pt 8 . 1 and 3. 

Cases referred :— 

1. ('32) 13 Lab. 702 : 19 A. I. R. 1932 p. C. 235 : 59 
I. A. 405: 139 I. C. 85 (P.C.), Mahomed Afzul Khan 
v. Abdul Rahman. 

2. (’73) 1 I. A. 106: 3 Sar. 333: 2 Suther. 942 (P. C.), 
Byjnath Lai v. ltamoodeen Chowdhury. 

1948 M/1 & 2 


3. (’07) 6 C. L. J. 16, Hakimlal v. Ramlal. 

4. (’35) 1935 M.W. N. 788 : 22 A. I R. 1935 Mad. 
1011 : 158 I. C. 1025, Ramanna Chcttiar v. Manio- 
kam Chettiar. 

5. (’95) 18 Mad. 316, Pullamma v. Pradosham. 

6 . (’ll) 34 Mad. 175 : 6 I. C. 991, Muthiah Raja v. 
Appalaraja. 

7. (’93) 20 Cal. 533, Ilemchundec Ghose v. Thako 
Moni Debi. 

8 . (’36) 23 A. I, R. 1936 Nag. 125 : I. L. R. (1936) 
Nag. 22 : 165 1. C. 550, Liladhar I'ttumchand v. 
Shivaji Ganesb. 

9. (’34) 21 A. I. R. 1934 Lab. 060 : 1-19 I.C. 1195, 
Mohanlal v. Wadhawa Singh. 

10. (’37) 24 A. I. R. 1937 Pat. 345 : 170 I. C. 134, 
Ganga Prasad v. Du.'ari Saran Singh. 

11. (’36) 70 M. L. J. 506 : 23 A. I. R. 1936 Mad. 
473 : 163 I. C. 834, Rama Iyer v. lihagavathi Muthu 
Pillai. 

P. Satyanarayana Rao and C. V. Narasimlia Rao — 

for Appellants. 

K. Venkatarama Razu — for Respondents. 

Rajamannar J. — This 13 an appeal from 
the judgment and decree of the learned Bub- 
ordinate Judge of Narasapur confirming tho 
decree and the judgment of the learned Dis¬ 
trict Munsif of Bhimavaram in a suit institut¬ 
ed by respondent 1 . Defendants 1 and 2 are 
the sons of one Swami by his first wife; defen¬ 
dant 3 is the son by his second wife. At all 
material time 3 , defendants 1 and 2 were 
undivided, but defendant 3 wa 9 divided from 
them. By a sale-deed, dated 22-11-1929, (Ex. 
p.-l) defendants 1 and 2 sold to the plain¬ 
tiff for R 8 . 6,000, the lands in two survey 
numbers of the extent of 8 acres 44 cents in 
R. s. No. 815 and one acre 34 cents in R. S. 
No. 817/1, in the village of Srungavruksbam in 
West Godavari District. On the date of sale 
R. S. No. 817/1 was subject to a mortgage dated 
1-12-1924 executed by defendant 1 in favour 
of one Bhaskara Rao, on the same date as 
Ex. P. 1, i.e., 22-11-1929. Defendants 1 and 3 


2 Madras 


Issaku V. Seetharaaiabaju (FB) (Rajamannar J.) A. I. R. 

father who was the purchaser under Ex. D.-5 


purchased R. s. No. GS3/1 in the same village 
which was 4 acres, 8 cents in extent. It is not 
disputed that the interest which the defendant 
l acquired under this purchase was for the 
benefit of himself and his undivided brother, 
defendant 2 . To indemnify the plaintiff against 
any loss that he may sustain on account of 
the mortgage subsisting on oue of the items 
sold to him, viz., R. s. No. 817/1, defendants 1 
and 2 gave as security a defined plot of two 
acres on the eastern side of r. s. No. G83/i which, 
as aleady mentioned, was of a total extent of 
4 acres 8 cents. It has been found by both the 
Courts below that on the date of these transac¬ 
tions, i.e., 22-11-1920, there was no division by 
metes and bonds of the said R. S. No. G83/1 
between defendants 1 and 2 on the one hand 
and defendant 3 on the other. It was some¬ 
time after January 1930 that there was a partition 
according to which the western half of the sur¬ 
vey number fell to the share of defendants 1 
and 2 and the eastern half to the share of the 
defendant 3. It was suggested by the plaintiff 
that this partition was fraudulent, but his plea 
was not substantiated. 

[ 2 ] On 1-1-1930, defendants 1 to 3 executed a 
mortgrge over R. S. No. CS3/1 in favour of 
one Narasaraju. In the deed of mortgage (Ex. D.- 
2) it is recited that a half share in the pro¬ 
perty belonged to defendants 1 and 2 and 
the other half share belonged to defendant 3. On 
4-11-1930, defendants 1 and 2 sold the western 
half of the survey number which had fallen to 
their share, to the father of defendants G to 8 
after obtaining a release from the mortgagee 
under Ex. D -2 in respect of that half. On 25-7. 
1934 defendant 3 sold the eastern half of 
the survey number which fell to his share to 
defendants 4 and 5. Defendants 1 and 2 did not 
discharge the mortgage in favour of Bhaskara 
Rao on R. S. No. 817/1 and in execution of a 
decree obtained by the mortgagee the plaintiff 
lost the property covered by that survey num¬ 
ber. Thereupon he instituted the suit out of 
which the present second appeal arises, to re¬ 
cover the amount of loss sustained by him by 
a sale of the property given as security in his 
sale-deed. In his plaint he referred to the parti¬ 
tion between defendants 1, 2 and 3 at which the 
western half of R. s. No. G83/1 fell to the share 
of defendants l and 2. He attacked the partition 
as fraudulent, but in the alternative he alleged 
that assuming that the partition was valid, 
“even then the half share of two acres 4 cents 
on the west alleged to have fallen to the share 
of defendants 1 and 2 is, both according to law 
and equity, liable as substituted security with 
respect to the plaintiff’s loss.” The main con¬ 
testing defendants were defendants 6 to 8, their 


having died. Inter alia they pleaded that their 
father had no notice of the hypothecation in 
favour of the plaintiff and that he was a bona 
fide purchaser for proper consideration and 
that the plaintiff was not entitled to proceed 
against their property and the plaintiff could' 
not rely on any rule of substituted security. Tho 
learned District Munsif held that the plaintiff 
was entitled to recover a sum of Rs. 969, being 
the amount of loss sustained by him with sub¬ 
sequent interest by the sale of the -western half 
share in R. S. No. 683/1 in the hands of defen¬ 
dants 6 to 8 and granted a decree accordingly* 
This decree as already mentioned was confirmed 
on appeal by the learned Subordinate Judge. 
Hence this second appeal by defendants 6 to 8. 

[3] On the findings of the lower Court which 
must be accepted as final in second appeal, the 
position is as follows. 

[4] On the date of the sale deed in favour 
of the plaintiff which contained a covenant 
of indemnity and created the hypothecation 
in his favour, defendants 1 and 2 were not 
entitled to any specific plot of 2 acres in R. S. 
No. 6S3/l on its eastern side. They were entitled at 
the time only to an undivided half share in that 
survey number. At the partition the eastern half 
fell to the share of defendant 3 from whom, 
defendants 4 and 5 derive title. Undoubtedly this 
land, viz. the eastern half now in the bands of 
defendants 4 and 5 cannot be liable to any 
charge in favour of the plaintiff or the burden 
of the indemnity in his favour. The ruling of 
the Judicial Committee in 13 Lah. 702 1 is conclusive 
on the point. The entire controversy therefore in 
the lower Courts was as to whether the western 
half which fell to the share of defendants 1 and 
2 at the partition and which was conveyed sub¬ 
sequently to defendants 6 of 8 was liable, though 
it was not the subject to the security given un¬ 
der the sale deed Ex. P. 1. 

[5] This second appeal originally came for 
hearing before Happell J., who thought that the 
question arising in the case should be considered 
by a Division Bench. The appeal then was heard 
by Wadsworth and Govindarajachari JJ., who 
thought it desirable that the case should be 
posted before a Full Bench. 

[Gl The question which calls for decision in 
this appeal may be shortly stated thus: when 
one of several co-sharer purports to mortgage a 
specific item of property to which they are joint¬ 
ly entitled and after the execution of th3 mort¬ 
gage there is a partiton among the co-sharers at 
which the item mortgaged is not allotted to the 
mortgagor-co-sharer, but other items are allotted 
to him, what are the rights of the mortgagee? 
This question must be considered from two a3- 
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pect9, viz, (i) what are the rights of the mort- 
gee against his mortgagor ? and (ii) what are his 
rights against an alienee of the items allotted to 
his mortgagor at the partition ? 

[7] It has now been well established that 
when one of two or more co-sharers mortgages 
his undivided share in the properties held jointly 
by them, the mortgagee takes the security sub¬ 
ject to the right of the other co-sharers to en¬ 
force a partition and if the mortgage is followed 
by a partition and the mortgaged propertis are 
allotted to the other co-shares they take those 
properties in the absence of fraud free from the 
mortgage and the mortgagee can proceed only 
against the properties allotted to the mortgagor 
in substitution of his undivided share. This rule 
is sometimes described as the rule of substituted 
security and so far as Courts in India are con¬ 
cerned it is traced to the decision of the Judicial 

Committee in l i. a. 10 G . 2 

• 

[8] This rule has also been applied without 
hesitation to a case where the co-sharer mort¬ 
gages his undivided share in some only of the 
properties held by him jointly with the other co- 
eharers, though no doubt it was realised that 
there might be difficulty in determining which 
of the lands allotted to the mortgagor at the parti¬ 
tion should' be taken to represent the mortgaged 
properties where the mortgage does not cover 
the entire undivided share of the mortgagor but 
only comprises some of such properties. Asutosh 
MukerjeeJ. worked out in 6 C.L J. 4G, 3 a formula 
for such instances, viz., the substituted security 
must be a fraction of the share allotted to the 
mortgagor bearing the same proportion to the 
share as the mortgaged property would bear to 
the entire joint property. There have been seve¬ 
ral decisions extending the doctrine of substituted 
security to such cases, i.e., where the mortgage 

is only of an undivided share in some of the 
joint properties and the pronouncement of the 
Judicial Committee in 13 Lah. 702 1 covers them. 
It may be mentioned that the leading case in 1 

I. A. 106 2 was itself a case where the mortgage 
comprised the undivided share of the mortgagor 
only in two villages though he was jointly en¬ 
titled to other properties also. It was not 
seriously contended before us that the doctrine 

of substituted security should not be extended 
to such cases. 

[9] It was strongly urged by Mr. P. Satya- 
narayana Kao, learned advocate for the appellants 
that this doctrine cannot be extended to a case 
where a co-sharer purports to mortgage a specific 
item out of joint property. He relied in support of 
his contention on the judgment of Varadachariar 

J. , in 1935 M. w. N. 788* in which the learned 
Judge said: 


"Where no reference at nil is made lo the fact of the 
mortgagor being the owner of n share and the propeit.v 
is mortgaged as if he was the absolute owner thereof, it 
seems to me there is even less justification for the ap¬ 
plication of the doctrine of substituted security and 
there are obvious difficulties as pointed out by me in 
extending this doctrine very far.” 

He also relied on certain observations in the 
order of reference indicating that the learn¬ 
ed Judges who made the reference were inclined 
to accept the view of Varadacbiiriar J- The 
learned advocate for the the appellants has not 
been able to place before us any other decision 
taking the same view. On the other hand there 
are decisions which appear to justify an exten¬ 
sion of the doctrine even to cases where the co¬ 
sharer mortgages one item of the joint property 
and not merely an undivided share of the item or 
an undivided share of the entire joint property. 
In 18 Mad 316 5 the mortgage w r as of a specific 
extent of 7 acres 7G cents out of the joint pro¬ 
perty belonging to the mortgagor and other co¬ 
sharers. According to a partition made subsequent¬ 
ly as a result of arbitration the lands in question, 
viz, 7-76 acres were allotted to a sharer other than 
the mortgagor and he sold them to the plaintiff. It 
was held that the plaintiff was entitled to a decla¬ 
ration .that the lands purchased by him were not 
affected by the mortgage and proceedings taken 
on the foot of mortgage. The learned Judges in 

discussing the law say as follows: 

“At the time defendant 5 mortgaged 7.7G acres 
in question he bad no specific or exclusive rightto them. 
He then possessed but an undivided interest in the 
whole of the lands granted to birn and others jointly 
including those in dispute and tbe mortgage made by 
him was clearly subject to the conditions and liabilities 
which at tbe date of tbe transaction affected his un¬ 
divided interest in the property mortgaged.” 

In the view of the learned Judges, the rule of 
substituted security enunciated in Domat’s Civil 
Law and by the Privy Council in 1 I. A. 106" 
applied to tbe facts. It must, however, be said that 
the contest in that case was between the mort¬ 
gagee and a purchaser from the co-sharer other 
than the mortgagor. The question now in issue 
did not directly arise. 

[10] The same may be said of 34 Mad. 175.'* 
But the statement of the law by the learned 
Judges taken in conjunction with the facts in 
that case appears to me to indicate that the doctrine 
of substitued security was applicable to the case 
in their opinion. As pointed out in order of re¬ 
ference, the mortgage in that case was over 
certain specific items of family property execut¬ 
ed by defendant l, one of the co-sharers. At a 
subsequent partition these items fell to the 
share of another co-sharer. It was held that the 
mortgage was not binding on such items. This is 
what the learned Judges say: 

"The mortgage by defendant 1 was before the parti¬ 
tion. At the partition the whole of the suit properties 
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fell to the plaintiff’s shave. If is not alleged that the 
partition was otherwise than fair and equal. It was not 
in fraud of the mortgagee. The authorities are clear that 
a mortgagee of an undivided share in common property, 
or of one of the joint properties before partition from 
one of the sharers is only entitled to proceed against 
the substituted property which falls to the share of the 
mortgagor at the partition, unless the partition has been 
unfair or is in fraud of the mortgagee. The principle is well 
explained in Domat’s Civil Law, S. 1G71. In II.A. 106, 2 
tbe Privy Council has adopted the same principle . . . . 
But the hroad principle above referred to has been ap¬ 
plied in numerous cases.” 

Varadachariar J. thought that this statement 
did not justify him in extending the doctrine of 
substituted security to the case of a mortgage of 
an item of joint property, because the point did 
not arise for decision in that case and the learn¬ 
ed Judges merely purported to restate the effect 
of the authorities. With great respect to the 
learned Judge, I do not think so. Haviog regard 
to the fact3 of the case, viz., that it was concern¬ 
ed with a mortgage of one of the joint properties 
and not an undivided share in any property, the 
learned Judges deliberately added the words “or 
of one of the joint properties.” These or similar 
words do not occur in Domat’s Civil Law or 
1 I. A. IOC. 2 The addition of these words clearly 
implies that in the opinion of the learned Judges, 
the doctrine enunciated in 1 I. A 10G" would ap¬ 
ply to the facts before them. Though it is true 
that what was directly decided in that case was 
that the mortgagee was not entitled to proceed 
against the properties mortgaged which had been 
allotted to a co-sharer other than the mortgagor, 
nevertheless the decision is really based on the 
rule that the mortgagee is entitled to proceed 
only against the substituted property which 
falls to the share of the mortgagor at the parti¬ 
tion. The other part of the rule, viz., that he was 
not entitled to proceed against the property ori¬ 
ginally mortgaged was only a corollary to the 
first part of the rule above stated. 

[Ill Mention is made with approval both in 
18 Mad. 316° and 34 Mad. 175° of the ruling of 
the Calcutta High Court in 20 cal. 6S3 7 and the 
significance of the approval of this decision 
would become apparent when we examine the 
facts of that case. One Ramgovind executed a 
mortgage in favour of the plaintiff of a certain 
plot of land within specified boundaries. It was 
found that the land was the joint property of 
the mortgagor and other cosharers. Subsequent 
to the execution of the mortgage there was a 
partition under a decree of Court by which the 
mortgaged property with the exception of a 
small portion which was kept joint was allotted 
to the sharers other than the mortgagor. The 
mortgagee brought a suit to recover the principal 
and interest due on the mortgage. The defendants 
included not only the representatives of the 


mortgagor, the original mortgagor having died, 
but also the cosharers to whom the major por¬ 
tion of the mortgaged land had been allotted at 
the partition. The partition was not challenged 
on the ground of fraud. The lower Courts held 
that the mortgagee wa3 not affected by the parti¬ 
tion and that the mortgaged property with the 
exception of the non-mortgagor’s shares should be 
sold in satisfaction of the mortgage just as if no 
partition had been made. The co-sharers appeal¬ 
ed to the High Court. The learned Judges, 
Macpherson and Beverley JJ. dealt with the 
facts thus: 

‘‘What wa? mortgaged was joint undivided property 
in which the appellants bad a 3 anna odd-gunda share; 
their cosharers, the mortgagors, could undoubtedly 
pledge their own undivided shares — at least it is no 
part of the appellants’ case that they could not do so, 
hut they could not by such mortgage affect the interest 
of the other cosharers. The mortgage was subject to 

the right of those sharers to enforce a partition. 

In the absence, therefore, of any fraud in effecting tbo 
partition, plaintiff has no right to proceed against that 
portion of the undivided mortgaged property which on 
partition was allotted to the appellants, hut he can pro¬ 
ceed against that portion of the undivided property 
which was allotted to the mortgagor defendants in sub¬ 
stitution of their undivided share in the portion mort¬ 
gaged. We must set aside the decrees of the lower 
Courts directing the sale of the mortgaged property, with 
the exception of the 3 anna odd-gunda share belonging 
to the appellants, and remand the case in order that it 
may be determined exactly what portion' of the mort¬ 
gaged property was on partition allotted to the appel¬ 
lants. Against that portion the plaintiffs can have no 
charge. They will of course bs at liberty to bring to sale 
the share of the mortgagor defendants in the portion 
which was left undivided, as well as any property which 
has been allotted to the latter in substitution of what 
was mortgaged, and this is a point which the Court will 
also have to determine, if it can do so.” 

This decision is clearly an authority for the 
position that even when a cosharer mortgages 
a definite plot out of the joint property and 
there is a subsequent partition in which that 
plot is not allotted to the mortgagor, but other 
property is, the mortgagee has a right to proceed 
against the property allotted to his mortgagor. I do 
not agree with the remark of Varadachrariar J. 
in 1935 M. W. N. 786 4 that it is not possible to 
gather from the report whether the mortgage in 
that case was of a specific property or an undi¬ 
vided share. It is clear from the report that the 
mortgaged property was of an extent of 2 bighaa 
of ryoti land within specified boundariea. 

[12] This view has been uniformly taken by 
other Courts. It is sufficient to mention the deci¬ 
sions in A. I. R. 1936 Nag. 125, 8 A. I. R. 1934 Lab. 
660 9 and A. I. R. 1937 Pat. 345. 10 I do not see 
anything to prevent the equitable rule enuncia¬ 
ted by the Judicial Committee in 1 I. A. 106 2 
from being applied to the case of a mortgage of 
a specific item of joint property by one cosharer. 

[13] Yaradachariar J. was apparently inclined 
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not to extend the rule to such cases because of money out of the sale proceeds where the mot t- 

the “hardship of unlimited extension of the rule gage property is sold owing to failure to pay 

when we come to deal with the rights of the arrears of revenue or other public charges or the 
bona fide alienees of the properties allotted at mortgaged property is acquired under the Land 

the partition to the mortgagor 1 ’. He adverted to Acquisition Act. it is also clear that the right 

the fact that such a transferee cannot ordinarily which the mortgagee obtains to realise the 


discover that the property he is purchasing is 
subject to any encumbrance by a search of the 
registration records. But with great respect, I 
am unable to see how these considerations can 
apply to the mortgagor himself or his legal re- 
presentatives. On the other hand, it appears to 
he inequitable that it should be open to the 
mortgagor to hold the substituted lands free of 
the burden of the mortgage which he had pur¬ 
ported to create on a part of the joint property, 
though he might not legally have been compe¬ 
tent to alienate that part. In my opinion, the 
consideration of the hardship to a bona fide 
purchaser is not relevant in determining the 
rights inter se between the mortgagee and the 
mortgagor. With great respect, I do not think it 
would be correct to say that, when a cosharer 
purports to alienate a specific item of joint pro¬ 
perty, he is dealing with property to which he 
had no title at the time. He certainly had some 
title, viz., the interest of an undivided cosharer. 
The learned Judge refers to the analogy of an 
alienation by a member of a joint family of an 
item of joint family property, but we find that 
the law r applicable to such cases is also the same. 
In Mayne’s Hindu Law (tenth edition page 498) 
the law is stated as follows: 

“ A coparcener may alienate either his undivided 
share in the whole of the family property or his undi¬ 
vided share iQ certain specific family property, or the 
whole of a specific item of the family property. In all 
these cases, the alienee does not acquire an interest in 
the property bo as to become a tenant-in-common with 
the members of the family entitled to possession, but 
only an equity to stand in his vendor’s shoes and to 

work out his right by means of a partition.In 

dividing the family properties, the Court will no doubt 
set apart for the alienating coparcener’s share the pro- 
perty alienated if that can be done without any injustice 
to the other coparceners, and such property if it is so 
set apart, may be given to the transferee of the interest 

of such coparcener • • . ..If such property is not 

so set apart, then the alienee would bo entitled to 
recover that property which was allotted to bis vendor 
for bis share, in substitution for the property that was 
alienated in his favour.” 

It is now necessary to discuss the rights of tbo 

mortgagee of a specific item of joint property from 

a coeharer against the alienee of the property 
allotted to the mortgagor towards his share. For 
a proper determination of this part, it is neces¬ 
sary to ascertain the nature of the right of the 
mortgagee. Obviously, it is not a right provided 
by any statute such as the right declared in 
s. 73, T. P. Act under which the mortgagee is 
entitled to claim payment of the mortgage 


amount due to him from and out of the proper¬ 
ties allotted to his mortgagor at a partition is 
not in the nature of a mortgage. According to 
the definition in S. 58. T. P. Act, a mortgage 
must be a transfer of an interest in specific 
immovable property. The mortgagee’s right 
certainly cannot satisfy this definition. At the 
same time I do not think, the mortgagee's right 
is merely a personal right or personal equity 
(see 70 M. L. J. 506 u at p. 513). In my opinion, it 
would be a right to a security though it may 
not amount to a mortgage and would come 
within the definition of a “charge” in s. 100, T. P. 
Act, viz, where the immoveable property of one 
person is by act of parties or by operation of 
law made security for payment of money to 
another and the transaction does not amount to 
a mortgage, the latter person is said to have a 
charge on the property. The charge which a co¬ 
sharer who pays the arrears of rent acquires on 
the other cosharers’ portions of the joint hold¬ 
ing, the charge which arises in favour of a per¬ 
son entitled to contribution under s. 82, T. P. 
Act, the vendor s charge for unpaid purchase 
money and the vendee’s charge over the prepaid 
purchase money are instances of charges based 
on rules of law and equity. This view is in 
accordance with the pronouncement of the Judi¬ 
cial Committee in 1 1, a. ICG. 2 The Right Honour¬ 
able Sir Montague E. Smith delivering the 
judgment of the Judicial Committee said : 

'‘Let it be assumed that such a partition has been fairly 
and conclusively made with the assent of the mortgagee. 
In that case, can it be doubted that the mortgagee oi 

tbo undivided share of one cosbarer.. who has 

no privity of contract with tho other co-sharers would 
have no recourse against the lands allotted to such co- 
sbarers, but must pursue his remedy against the lands 
allotted to bis mortgagor, and as against him would 
have a charge on the whole of such lands.” 

It would then follow that a bona fide transferee 
for value without notice would be protected 
against such a charge. The second part of s. loo 
which was inserted by the Transfer of Property 
Amendment Act of 1929 only declared what was 1 
always considered to be the law. It says : 

“Save as otherwise expressly provided by any law for 
the time being in force, no charge shall be enforced 
ngainst any property in the bands of a person to whom 
such property has been transferred for consideration 
und without notice of the charge.” 

On this point it is not necessary to refer to any 
decision other than the leading case in 1 I. a. 
ICG." In that case certain portions of the property 
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allotted at the partition were in the possession 
of persons who had purchased them at court 
sales. It was argued before the Privy Council 
that the purchases by these respondents w'ere 
made bona fide in open market and therefore 
their lands could not be proceeded against by 
the mortgagee. Dealing with this part of the 
case their Lordships say as follows: 

‘The only remaining question is, whether the res¬ 
pondents, other than the representatives of the mort¬ 
gagor are in a better position than he would have been. 
They were all mere purchasers at execution sales of his 

right, title and interest.and could acquire no 

higher rights than he possessed at the date of the 
purchase. In respect of such purchases, the question 
whether they were made with notice of the appellant’s 
title is not very material; but if it were there is no 
doubt that they were made with such notice.” 

This passage to my mind clearly indicates that 
the charge which the mortgagee acquires can¬ 
not be enforced against transferees without 
notice other than of course purchasers at court 
auction who cannot claim the benefit of the doc- 
trine of purchase for value without notice. The 
same result is reached if the right of the mort¬ 
gagee is considered to be an equitable right. The 
Courts of equity have always guarded against a 
merely equitable right beiDg enforced against a 
bona fide purchaser for value without notice 
of such right. I agree with the observations of 
varadachariar J. in 1935 M. W. N. 788‘ on this 
point and, in my opinion, the actual decision of 
the learned Judge in that case can be justified 
by the the concurrent findings of the lower Courts 
which he accepted that the alienees were bona 
fide purchasers without notice, though as I have 
already said I do not agree with him in his view 
that the doctrine of substituted security can never 
apply to the case of a mortgage by a cosharer 
of a specific item of joint property. 

[14] In the present case, I am clearly of opi¬ 
nion that the father of the appellants must be 
deemed not to have had notice of the charge in 
avour of the plaintiff. The learned Subordinate 
Judge says that if an enquirj' hhd been made he 
would have become aware of all the circum¬ 
stances. 1 fail to see how any reasonable enquiry 
and examination of the registration records 
could have revealed to the purchaser any charge 
over the western half of the survey number 
which he was purchasing. This half fell to the 
share of his vendor at the partition and besides 
the mortgage under Ex. D. 2 in respect of which 
there was a release, the only other encum- 
beranee which would have been apparent is the 
existence of the security on two acres on the 
eastern side, which he was not purchasing. It is 
not suggested that the purchaser personally 
knew of all the transactions. In ray opinion, the 
appellants would be entitled to the benefit of the 
protection in favour of a transferee without 


notice and the property in their hands cannot be 
proceeded against for the realisation of the 
amount due to the plaintiff. It may be that the 
plaintiff is entitled to relief against the mort¬ 
gagors, but that aspect was not pressed before us. 

[15] In the result the second appeal is allow¬ 
ed and the judgments and decrees of the lower 
Courts set aside in so far as they are against the 
appellants. The plaintiff will pay the costs of 
defendants 6 to 8 in all the Courts. 

Gentle C. J. — I agree. 

Horwill J. — I too agree. 

C.R.k./d.h. Appeal allotued. 


A. I. R. (35) 1948 Madras 6 [C. N. 2.] 
Bajamannar and Shahabuddin JJ. 

Krishnan Chettiar — Appellant v. Minor 
Lakslnnanan Chettiar, by mother and guar¬ 
dian , Meenakshi Achi and others — Respon¬ 
dents. 

Appeal No. 693 of 1945, Decided on 3-12-194G, 
against the order of Sub-Judge, Sivaganga, D/- 24-8- 
1945. 

Civil P. C (1908), O. 21, R. 2 — Decree allotted 
to another at family partition — Subseqent certificate 
of satisfaction by original decree-holder—Validity. 

In a portion between father and son, a decree ob¬ 
tained by the father fell to the share of the son who 
sought to execute it. The judgment-debtor objected 
that tho decree bad been satisfied, though in fact it 
was not satisfied till the date of partition. The father 
filed a memorandum of full satisfaction in the exe¬ 
cution. 

Held that as the father bad ceased to have any 
interest in the decree after the partition he had no 
locus standi to file the memorandum of full satisfaction 
and therefore it was of no avail: 20 A. I. It. 1933 Mad. 
523, Disting. [Para 5] 

(’44-Corn.) C. P. C., 0. 21 R. 2 Notes 2 A 9. 

Case referred: — 

1. (*33) 20 A. I. R. 1933 Mad. 523 : 144 I. C. 237, 
Kadir Meera Sabib Taraganar v. Pir Mohamed 
Taraganar. 

S. V. Venkalasubrainaniam — for Appellant. 

A. Sundaram Iyer — for Respondents. 

Rajamannar J. — Respondent 2 obtained 
a decree in o. s. no. g of 1941 on the file of the 
Court of the Subordinate Judge, Sivaganga 
against the appellant and his father on 23-7-1941. 
Some time subsequent to the decree the appel¬ 
lant’s father died. In August 1941, there was au 
agreement between the decree-holder and the 
appellant that the decree debt might be dis¬ 
charged in two instalments. On 12-6 1912, the 
first instalment was paid but the second instal¬ 
ment wa3 not paid on the due date. On 24-8-1943 
a sum of Rs. GOO was paid. 

[2] On 27-3-1945, the minor son of respondent 

2 , (who is respondent l before us) filed E. p. No. 

43 of 1945 for realising the balance due under the 
decree. He based his claim on a registered deed 
of partition dated 28-12-1944 entered into bet¬ 
ween his father respondent 2 and himself, re- 
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presented by bis next friend, under whioh the de¬ 
cree debt in question was allotted to him. The 
appellant objected to the execution on the 
ground that he had paid the balance due under 
the decree on 2S-6-1944 to respondent 2 and that 
respondent 2 passed him a receipt Ex. D. 2 in 
full satisfaction of the decree debt. Respondent 
2 himself followed by filing a memorandum of 
full satisfaction of the decree on 7-8-1945. 

[3] The learned Subordinate Judge found that 
no money was really paid on 28-0-1944 as 
alleged by the original decree-holder and that 
Ex. D. 2 was brought into Existence to defraud 
the petitioner. He therefore allowed the execu¬ 
tion to proceed. The judgement-debtor appeals. 

[4] The learned Advocate for the appellant 
attempted to challenge the findings of fact that 
EX D. 2 was ante-dated and that no money was 
really paid but we are convinced that the con¬ 
clusion arrived at by the learned Subordinate 
Judge was the only conclusion in the circums¬ 
tances. 

[5] The next contention of the appellant was 
that even if no money had been paid and the 
decree had not really been satisfied, nevertheless 
as the decree-holder filed the memorandum of 
full satisfaction the Court had no jurisdiction to 
proceed with execution. He relied on a decision 
of Walsh J., in A. I. R. 1933 Mad. 523 1 but the 
facts in that case differ from the facts in the 
present case. In that case, after the decree- 
holder had put in an application stating that 
the decree amount had been paid in full and 
that satisfaction might be entered, an agent of 
his purporting to act under a power of attorney 
in his favour assigned the decree to a third 
party who sought to be brought on record as 
the assignee decree-holder and to be permitted 
to execute decree. The learned Judge held that 
if the decree-holder had intimated to the Court 
that the decree had been satisfied it was not 
open to the Court to go into the question whe¬ 
ther the report of satisfaction was intended to 
defraud or defeat the rights of some third party 
who was not before the Court. In the present 
case respondent 1 , that is, the minor son ob¬ 
tained the right to the decree on 28-12-1944. If 
the decree had been really satisfied before that 
date then certainly nothing passed to respon¬ 
dent 1 undere the partition deed but if as has 
been found in this case the decree had-not 
really beon satisfied by payment on 28 - 12-1944 
•the original decree-holder ceased to have any 
I interest in the decree which interest passed to 
the minor, respondent 1. It is clear that any 

1 memorandum of full satisfaction filed on a 
Idate subsequent to the filing of E. p. no. 43 of 
!1945 would not avail the appellant. Respondent 

2 had no locus standi to file the memorandum 


of full satisfaction on 6-S-1945. The learned 
Subordinate Judge was light in allowing the 
execution. The appeal is dismissed with costs of 
respondent 1. 

c.R.K./K.S. Appeal dismissed. 


A. I. R. (35) 1948 Madras 7 [C.N. 3.] 
Chandrasekhara Aiyar J. 

Malisetti Viranna and another — Appel¬ 
lants v. Kondeparthi Palla tnia—Respondent. 

Appeal No. 133 of 1946, Decided on 16-9-1946, 
against order of Dist. Court, 'West Godavari at Ellorc, 
D/- 5-12-1945. 

Transfer of Property Act (1882), S. 60 — Clog on 
redemption — Pre-emption clause. 

In a mortgage which was executed subsequent to an 
agreement to sell between tbe same parties it was pro¬ 
vided that the mortgagor, if he chose to sell during the 
term of the mortgage shall sell it only to the mortgagee 
for the price already fixed between the parties deducting 
out of it the mortgage amount. Subsequently the mort¬ 
gagor sold tbe property to a third party. The mortgagee 
tiled a suit claiming specific performance of the agree¬ 
ment to sell : 

Held , that tbe agreement to sell was superseded by 
the mortgage and that tbe agreement was no longer in 
force. [Para 3J 

Held, further that the agreement incorporated in tbo 
mortgage deed to sell the property to the mortgagee for 
the price already agreed upon operated as a clog on the 
equitv of redemption and could not be enforced: 1904 
A. C. 323; 34 A. I. R. 1947 Mad. 51 and 1902 A. C. 
461. Ref.\ 24 Mad. 449, held not good law. [Para 4] 

(’45-Coin.) T. P. Act, S. GO Note 30, Pt. 6. 

Cases referred :— 

1. (1904) 1904 A. C. 323 : 73 L. J. Ch. 526 : 90 L. T. 
731 : 52 W. R. 673, Samuel v. Jarrah Timber and 
Wood PaviDg Corporation. 

2. (’46) 1946-2 M. L. J. 126 : 34 A. I. R. 1947 Mad. 
51 : I. L. R. (1947) Mad. 313: 229 I. C. 217, Venkata 
Satyanarayana v. National Insurance Co. Ltd., 

Calcutta. „ „ 

3. (1902) 1902 A. C. 461 : 71 L. J. Ch. 768 : 87 L. T. 

308, Reeve v. Lisle. 

4. (’01) 24 Mad. 449, Ramaswami Pattar v. Chinna 
Asari. 

B. V. Suhramanxam — for Appellants. 

P. Surijanarai/ana — for Respondent. 

Judgment. — Defendant l entered into an 
agreement with the plaintiff on 29-5-1942 to sell the 
suit property to him for a sum of Rs. 1300. This 
agreement i3 Ex. P-1. A sum of R9. 150, which 
had been already received by defendant l under 
an arrangement that the plaintiff should lend 
defendant 1 a sum of R3. 400 and enjoy the pro¬ 
perty for 4^ years appropriating the income 
towards interest, was treated a3 the advance for 
the agreement to sale. The balanco of considera¬ 
tion was to be passed at the time of the registra¬ 
tion of the sale deed w 7 hich was to bo executed in 
a month. On 17-7-1942 defendant 1 executed a 
deed of mortgage in favour of the plaintiff, 
Ex. P.-2, for a sum of Rs. 400 providing that the 
properties were to be enjoyed by the plaintiff 
for a period of five years (from Chitrabanu to 
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the end of Vyaya) the income to be appropriat¬ 
ed towards the interest. At the end of the period, 
if the principal sum wag not paid the mortgage 
was to be renewed for another term of five 
years. Then follows the material clause with 
which we are concerned in this appeal, and it is 
in these terms "If during the term of this mort¬ 
gage, I choose to sell the property, I shall sell 
it to you for the price already fixed between us, 
deducting out of it the Rs. 400 now given t-o me.” 
The sum of Rs. 400 was made up of Rg. 150 
received ag advance on the date of the agree¬ 
ment to sell, Rg. 80 received to cancel a mortgage 
arrangement, made with third parties, and a 
sum of Rs. 170 lent on a promissory note. 

[ 2 ] Defendant 1 sold the property on 2 - 9-1943 
under Ex. D-l to defendant 2 for a sum of Rs. 2500. 
-The plaintiff has brought the suit to enforce the 
terms of Ex. p.-i the agreement to sell in his 
favour, alleging that defendant 2 purchased the 
property with notice of the agreement. The 
District Munsif held that Ex P-l was superseded 
by the mortgage Ex. P-2 and that there was no 
prohibition under the mortgage to sell the pro¬ 
perty to any one else. He dismissed the suit. 
On appeal, the District Judge concurred with 
the District Munsif that the terms of the mort- 
gagc governed the rights of the parties; but he 
held that there was a right of pre-emption confer¬ 
red on the plaintiff which he could enforce. He 
remanded the suit for consideration of the other 
issue, namely, "whether defendant 2 is a bona 
fide purchaser for valuable consideration with¬ 
out notice of the alleged agreement to sell and 
right of pre-emption in favour of plaintiff.” The 
defendants have preferred this appeal. 

[ 3 ] There can be no doubt that the agree¬ 
ment, Ex. P-i is not now in force after the 
mortgage Ex. p.2 in which it is definitely stated 
that defendant l was then unwilling to sell the 
property in accordance with the agreement 
already entered into. The plaintiff was a con¬ 
senting party and we must now look to the terms 
of the mortgage to ascertain their respective 
rights and obligations. There is nothing like a 
suspension of the operation of the agreement to 
sell which was to revive when defendant 1 
entertains once again an intention to sell. It is 
true that if ho proposed to sell he was to sell 
for the sum fixed in the original agreement 
minus the sum of Rs. 400 received under the 
mortgage. But it is the agreement under the 
mortgage that has to be regarded as in force be¬ 
tween the parties and not Ex-P-1, which was aban¬ 
doned or superseded except for attracting the 
price specified therein. 

[4] Can a right of pre-emption conferred on 
the mortgagee under the mortgage be enforced ? 
Obviously not. It serves as a clog on the equity 
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of redemption — not directly but all the same,- 
pointedly. The right is not extinguished in the! 
sense that there is a term that if the mortgage 
is not paid on the due date there is to be a con¬ 
veyance for the amount due. Nor is there any 
condition that the mortgagor shall not redeem 
except on payment of something more than 
what is really due. Nevertheless the term under 
which the mortgagor agrees, as part and parcel 
of the mortgage transaction to sell the property 
to the mortgagee for a named price fetters the 
equity in the sense that when necessity arises for 
him to sell the property so that he can redeem 
the mortgage, he cannot sell except to the plain¬ 
tiff and for the price mentioned. This is pro- 
hibited by law. So long as there is the right 
conferred upon the mortgagee to enforce 
specific performance of the agreement to sell, 
it does not very much matter whether the option 
is that of the mortgagee or the mortgagor. It 
is unnecessary to cite any other authorities in 
support of this view than 1904 A. C. 323 1 followed 
in 1946 2-M. L. J. 126. 2 Though the rule prohibi¬ 
ting such a contract is founded more on senti¬ 
ment than on principle, as pointed out by Lord 
Macnaghten in the English case, it was still held 
that a mortgagee is not allowed at the time of 
the loan to enter into a contract for the purchase 
of the mortgaged property. There is plenty of 
legal learning on the meaning of the rule “once 
a mortgage always a mortgage,” and the excep¬ 
tions engrafted on it by decisions. But it is 
futile to contend against a strong current of 
decisions in force for nearly one and a half cen¬ 
turies, if not more. Lord Lindley points out at 
page 329 referring to 1902 A. C. 461 3 that the 
decision would not have been affirmed if the 
agreement to buy the equity of redemption had 
been one of the terms of the mortgage transac¬ 
tion itself. 

C6] The decision in 24 Mad. 449 4 which appears 
to recognise the position that a mortgagee may 
stipulate for a right of pre-emption cannot be con¬ 
sidered good law in view of the authorities re¬ 
ferred to above. But it is useful in one respect 
viz., that the fixation of a price for the property 
on the basis of a sale or absolute conveyance 
can be regarded as oppressive or unconcion- 
able and that it can be relieved against, even if 
the term does not of it3 own force operate as a 
clog Pn redemption. For the reasons mentioned 
above, the appeal is allowed and the decree of 
the District Munsif restored with costs right 
through. No leave. 

c.r.k./r.g.d. Appeal allowed. 
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A. I. R. (35) 1948 Madras 9 (1) [C. N. 4.] 

Horwill J. 

Londci Abbayee of Pithapuram—Petitioner 
v. Badam Suryanarayana and others — Res¬ 
pondents. 

Civil Revo. Petns. Nos. 30 and 31 of 1946, Decided on 
17*7-1946, from orders of Sub-Judge, Coconada, D/- 
6-10-1945 and 22-10-1945. 

Civil P. C. (1908), S. 51, Proviso—Arrest—Judg¬ 
ment-debtor's undertaking to file insolvency peti¬ 
tion accepted—Order of release—Record of reasons. 

The Proviso to S. 51 is mandatory and requires that 
the judgment-debtor shall not be committed to civil 
prison unless the Court is satisfied for reasons recorded 
in writing that the judgment-debtor should be committ¬ 
ed to prison for one of the five reasons set out in the 
proviso. But a recital of reasons is not necessary if the 
order eventually passed is not one of detention in prison, 
such as where a Court accepts the undertaking given by 
the judgment-debtor to file an insolvency petition nnd 
releases him. [Para 2] 

(’44-Com.) Civil P. C., S. 51 N. 5a. 

D. Narasaraju —for Petitioner. 

M. V. Nagaraviayya —for Respondents. 

Order. —In execution of a small cause decree, 
the petitioner, who is the judgment-debtor, was 
given notice to show cause why he should not 
be committed to prison. He appeared and filed 
a counter; but on the date to which the appli¬ 
cation was posted for disposal he was absent. 
His objections were apparently read but over¬ 
ruled. The decree-holder was then ordered to pay 
arrest batta and when that was done, an order 
was issued for hie arrest. In pursuance of that 
order he appeared before the Court; but he was 
released as he furnished security to file an insol¬ 
vency petition. The execution petition was there¬ 
upon dismissed. The two civil revision petitions 
have been filed, one against the order of arrest 
and the other against the order overruling the 
petitioner’s objections. 

[2] Order 21 , r. 40 , Civil P. C., makes the 
procedure quite clear when a decree-holder is 
desirous to have the judgment-debtor committed 
to Pr^on. In the first place, notice must go to 
im. lhen if he fails to appear in answer to the 
notice, the Court may, if the decree-holder so 
wishes, order his arrest. He is then brought 
before the Court, which should take the evidence 
of the deoree-holder in support of his application 
give the judgment debtor an opportunity of 
showing cause why he should not bo committed 
to civil prison. Then under sub-r. ( 3 ), the Court 
may commit the judgment-debtor to detention 
in a civil prison subject to the provisions of s. 51 . 
Section 51 contains the mandatory provision 
that the judgment-debtor shall not be commit¬ 
ted to prison unless the Court is satisfied for 
reasons recorded in writing that the judgment- 
debtor should be committed to prison for one of 
the five reasons set out in the section. Under 


R. 37 (2), where appearance is not raado in 
obedience to the notice, the Court shall, if the 
decree-holder so requires, issue a warrant for the 
arrest of the judgment-debtor. In this case the 
judgment-debtor did appear in obedience to the 
notice, but failed to appear on the adjourned 
date when the matter came up for inquiry. If 
the Court had eventually ordered the detention 
of the judgment-debtor in prison as a result of 
overruling the judgment-debtor’s objections, the 
order would have been open to the objection that 
the learned Subordinate Judge bad not compli¬ 
ed with the mandatory provisions of S. 51; 
because before committing the judgment-debtor 
to a civil prison, the Court is bound to be satis¬ 
fied that one of the els. (a) to (c) of the proviso to 

S. 51 makes the judgment-debtor liable to be 
detained in prison. But a recital of reasons is 
not necessary if the order eventually passed by 
the Court is not one that the judgment-debtor 
should be detained in a civil prison. As the learn¬ 
ed Subordinate Judge accepted the undertaking 
of the petitioner to file an insolvency petition, he 
released him and dismissed the execution peti¬ 
tion. So the judgment-debtor has nothing to 
complain of. 

[3] There is no need for me to attempt to 
anticipate tvhat step3 the 'learned Subordinate 
Judge will take if the judgment-debtor does not 
.file an insolvency petition. If the present appli- 
cations are intended to meot the contingency of 
a later order committing the judgment-debtor to 
jail, they are premature. The petitions are dis¬ 
missed with costs (one set). 

C.R.K./k.S. Revision petitions dismissed. 


A. I. R. (35) 1948 Madras 9 (2) [C . N. 5 .] 

Yahya Ali J. 

In re Karumuri Venkatarainam — Petitioner. 

Criminal Revn. Case No. 701 and Cri. Revn. Petn. 
No. 670 of 1946, Decided on 7*3*1947, to revise judg¬ 
ment of first class Bench Magistrate, Rajahmundry- 
D/- 29-12-1945. 

Penal Code (1860), S. 504 — Intentional insult by 
abusive words—Finding as to actual words used is 
necessary. 

One of the essential elements constituting the offence 
under S. 504 is that there should have been an act or 
conduct amounting to intentional insult. Where that 
act is the use of abusive words, it is necessary to know 
what those words were in order to decide whether the 
using of those words amounted to intentional insult. In 
the absence of those word?, it is not possible to decide 
whether the ingredient of intentional insult is present. 

[Para 2] 

K. S. Jayarama Aiyar for C. K. Vcnkatanarasi- 
viham and K. Narayanasu-ami — for Petitioner. 

Public Prosecxitor — for the Crown. 

Order —The petitioner has been convicted 
by the First Class Bench of Magistrates, Rajah- 
mundry, under s. 504, Penal Code, and sen- 
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tenced to pay a fine of Rs. 25. He is said to 
have sold on the previous day some tobacco to 
the complainant. Next day the complainant 
came to tbe.petitioner and without paying him 
the money removed the tobacco. This infuriated 
the petitioner and the petitioner is said to have 
used abusive words which provoked the com¬ 
plainant to beat him. It is also urged by the 
complainant that the petitioner besides abusing 
threatened to strike him with a knife; but the 
Magistrates did not accept that part of the case 
They found, however, that the accused did abuse 
the complainant for the non-payment of his dues 
and for removing the produce without payment 
and this abuse brought about the breach of the 
peace. 

[ 2 ] This finding is not sufficient to support the 
conviction under S. 501, Penal Code. That sec¬ 
tion requires firstly that there should be an inten¬ 
tional insult, and secondly that thereby the 
offender should have given provocation to any 
person intending or knowing it to be likely that 
such provocation will cause him to break the 
public peace or to commit any other offence. 
One of the essential elements constituting the 
offence is that there should have been an act or 
conduct amounting to intentional insult. That 
act in this case being the use of abusive words, 
it would be necessary to know what those words 
were in order to decide whether the using of 
those words amounted to intentional insult. The 
judgment of the Bench Magistrates doe3 not set 
out these words, and in the absence of those 
words it is not possible to decide whether the 
'ingredient of intentional insult is present in this 
case. The Magistrates were content with find¬ 
ing that the petitioner abused the complainant, 
but that is not sufficient by itself to warrant a 
conviction under s. 501, Penal Code. For these 
reasons the conviction of the petitioner cannot 
be maintained. The petition is allowed and the 
conviction and sentence are sot aside. 

C.r.K./r.g.D. Conviction and sentence 

set aside . 


A. I. R. (35) 1948 Madras 10 [C. N. 6.] 

Horwill J. 

Yendamuri Veeranna — Plaintiff—Appel¬ 
lant v. Yendamuri Sat yam and others — 
Defendants — Respondents. 

Second Appeal No. 1276 of 1945, Decided on 
23-7-1946, against decree of Dist. Court, East Godavari 
at Rajabmundry in A. S. No 135 of 1943. 

Hindu law—Succession—-‘Daughter” and “Son” 
meaning—Illegitimate children —Illegitimate son of 
daughter. 

Under the Hindu law where a daughter or a son is 
referred to, what is contemplated is only a legitimate 

on o; a legitimate daughter. Illegitimate children 
iiave no rights at all in succession except in two classes 


of cases. One exception is of the illegitimate sons of a 
Sudra. Legitimate descendants of one of two illegitimate 
sons of a Sudra can inherit from the legitimate des¬ 
cendants of another illegitimate son of the same father. 
The second exception is that the illegitimate children of 
a common mother can inherit from one another and 
from their mother and their legitimate descendants can 
inherit from one anothor. 

Hence an illegitimate son of a daughter cannot be 
considered as the daughter’s son and he is therefore not 
entitled to the rights and privileges as such. [Para 2] 

Cases referred : — 

1. (’27) 51 Bom. 764 : 14 A. I. R. 1927 Bom. 456 : 106 
I. C. 87, Naravan Pundlik v. Luman Daji. 

2^ (’24) 3 Pat. 152 : 11 A. I. B. 1924 Pat. 420 : 78 I. C. 
749, Rimpergash Singh v. Mt. Dtban Bibi. - v 

3. (’25) 48 Mad 944 : 13 A. I. R. 1926 Mad. 289 : 91 
I. C. 193, Viswanatha Mudali v. Doraiswami Mudali 

4. (‘64) 2 Mad. II. C. R. 196, Mayna Bai v. Uttaram. 

V. Viyyanna — for Appellant. 

V. Govindarajacliari and T. V. R. Tatachari — 
for Respondents. 

Judgment. — One Satteppa, a member of 
. the dancing girl community, died in 1896 
leaving his widow Paddamma, to whom ho was 
lawfully married, aud two daughters Pedda 
Satvabhama, who died in 1907, and Chinna 
Sityabhama, who died in 1938. Both these 
daughters led the ordinary life of women of 
their community and had children whose pater- ' 
nity is unknown. Pedda Satyabhama had only 
one daughter, who was impleaded as defen¬ 
dant 1 . Defendants 2, 4 and 5 are her offspring 
by promiscuous unions. The Defendant 8. 
is the son of the defendant 2. The plaintiff 
is the only son of Chinna Satyabhama and 
defendants G, 7 and 9 are the daughters of 
Chinna Satyabhama by promiscuous unions. 
The defendant 8 is the daughter of seventh, 
defendant. The plaintiff claims the property 
of his grandfather, Satteppa, as his daughter’s 
son, who ha3 a preferential right to his 
grandfather’s property in preference to any 
of the defendants, who rank only as daughters 
daughters or persons of more remote degree. 
Both the Courts below held that since the 
plaintiff was not a legitimate son of Chinna 
Satyabhama, he cannot be considered under the 
Hindu law as the daughter’s son and that he is 
therefore not entitled to the rights and privileges 
of a daughter’s son. 

[ 2 ] It is admitted by both sides that the rights 
of the parties are governed by Hindu Daw, 
subject of course to aDy agreement that they 
may have entered into amongst themselves. The 
main question arising in this litigation i3 whether, 
if it were held that the plaintiff ranked as a 
daughter’s son, he would have Lighter rights 
than a daughter’s daughter. In the absence of 
authorities to the contrary, I have no doubt ; 
that when under the Hindu Law a daughter or ! 
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a son is referred to, the lawgivers have con¬ 
templated only a legitimate son or a legitimate 
daughter. Illegitimate children have no rights at 
all in succession except in two classes of cases.— 
as far as I have seen from the authorities cited 
before me. One exception to the general rule that 
illegitimate children have no rights is the case 
of the illegitimate sons of a Sudra. That excep¬ 
tion is based on a special text and the interpreta¬ 
tion of that text has led to an extension of the 
rule, which enables the legitimate descendants 
of one of two illegitimate sons of a Sudra to 
inherit from the legitimate descendants of 
another illegitimate son of the same father. The 
second exception is that the illegitimate children 
of a common mother can inherit from one 
another and from their mother and their legiti¬ 
mate descendants can inherit from one ano¬ 
ther. 


,[3] Although there is no direct authority in 
support of the plaintiff’s claim, yet his learned 
advocate has referred to the reasoning of learn¬ 
ed Judges in certain cases as indicating that in 
order to determine whether one person can in¬ 
herit from another, the test is Sapinda relation¬ 
ship or propinquity; but as has been pointed 
out earlier that what the Hindu lawgivers 
understood by Sapinda relationship and propin¬ 
quity refers only to inheritance through legiti¬ 
mate children. The case most favourable to the 
appellant is 61 Bom 7S4 1 where the question 
that had to be considered was whether a sister 
could inherit from another sister who lived the 
life of a prostitute. TJhe learned Judge respon¬ 
sible for the leading judgment reasoned from 
various texts and held that on account of the 
blood relationship between the sisters, the one 
could inherit from the other. This particular 
case however is of the second class of exceptions 
referred to by me earlier. Jwala Prasad J., in 
- Pat 152 was considering the law relating 
to inheritance in members of a dancing girl 
family; but the main question with which he 
concerned himself was whether the law to be 
applied to the parties was Hindu law. He held 

f u ^ Wa ?' case ^ere wer ® two males 

0 !~ e dancing girl community related a 3 uncle 
and nephew. The uncle had two legitimate 

aug ters who led loose lives; and one of them 

£ Wetfmeofihfi. 

the plaintiff fn thatroKT whose title “S 
fore depended on the right of the daughters tc 
mortgage the property to him. The learned Judge 
after holding that the Hindu law mua t b, 
applied to the parties, held that the uncle and thi 
nephew were joint and that upon the uncle’ 
death, the property passed to the nephew b' 


survivorship; so that the daughters, and a forti¬ 
ori the plaintiff, had no right whatsoever, lie 
then pointed out that even though the undo 
and the nephew had not been joint, the daugh¬ 
ters would still not have had any light to the 
property, because at the time when they made 
the alienation in favour of the plaintiff, their 
mother was still alive. Finally, the learned Judge 
said that if the uucle aud the nophew had not 
been joint and if the mother bad not been alive 
when the daughters made the alienation, "she, 
(one of the daughters) had, if any, a limited in¬ 
terest which she could relinquish in favour of 
the next reversioner, her son.’’ The learned 
advocate relies on this sentence as indicating 
that the learned Judge held that the son of the 
daughter by a casual connection was entitled to 
inherit from her. At best, this sentence is in the 
nature of an obiter dictum ; and its value is fur¬ 
ther lessened by the circumstance that the daugh¬ 
ter executed a document in favour of her sou. 
The sentence above quoted is followed by this 
sentence: 

“She did renounce her inchoate right, if any, by lot¬ 
ting her sou lake the property and have his name regis¬ 
tered in the Land Registration Department.” 

The right of the son of the daughter was not dis¬ 
cussed at all in the judgment by the learned 
Judge, and so the sentence quoted above is of 
very little value for the plaintiff. 

[4] I very respectfully agree with the remarks 
of Wallace, J. in 48 Mad. 944 3 where the lear¬ 
ned Judges had to consider whether the legiti¬ 
mate descendants of one illegitimate son of a 
dancing girl could inherit from the legitimate 
descendants of another illegitimate son of the 
same dancing girl. At page 959, Wallace J. 
said: 

“I do not think that the plaeita from various ancient 
texts really assist this case, because they are not in my 
opinion dealing with the rights of succession of inheri¬ 
tance in favour of illegitimate children at all, except 
in the case of the illegitimate son of a Sudra; that 
is, in these texts "Son” menus a legitimate son and 
"Daughter” means a legitimate daughter . . . Illegiti 1 

mate children have no place in Hindu Law. 

The rule laid down in 2 Mad H. C. R. 196* that the 
children of a prostitute, when the contest is purely 
between themselves, succeed to the property of their 
mother and to one another is, I think, the rule to be fol¬ 
lowed in this case. As I read that case, the principle did 
not in slightest degree depend either on the fact that the 
father was known or on the fact that the father of both 
illegitimate sons was the same person. It rested uot on 
the common paternity, but on the common maternity 
of illegitimate sons.. . ” 

Later on, the learned Judge said:— 

‘‘I think the net result of the authorities and the case 
law is this, that Hindu Law texts have no application 
to illegitimate children except in the case of the illegiti¬ 
mate son of a known Sudra father, that so far as the 
Hindu Law canon goes, illegitimate children have no 
right of succession to either parent, but that the gene¬ 
ral principles of Hindu Law will be applied to such a 
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case unless such application would violate equity aud 
good conscience and that applying those, the Courts 
will hold that illegitimate children inter se where there 
is no contest between thorn and legitimate children, 
inherit to their mother and to one another. ” 

[ 5 ] It is not denied by the defendants, whe¬ 
ther by virtue of the agreement entered into bet¬ 
ween defendant 1 and Cbinna Satyabhama 
which the plaintiff is said to have ratified, 
or whether by a custom recognised in the danc¬ 
ing girl community, that the plaintiff’s branch 
was entitled to a half of Satteppa’s property. 
The plaintiff, however, claims the whole, which 
the Courts below rightly denied him. The ap¬ 
peal is dismissed with the costs of the contesting 
respondents. The appellant must pay the court- 
fee due to Government. 

c.r.k./r.g.d. Appeal dismissed. 


A. I. R. (35) 1948 Madras 12 [C. N. 7.] 

Wadsworth J. 

Kuppa Sankara Sastri and others — Ap¬ 
pellants v. Kakumanu Varaprasad and an¬ 
other — Respondents. 

Appeal No. 293 of 1945, Decided on 28-2*1947, 
against appellate order of District Court, Guntur, D/- 
1*4-8-1945. 

(a) Madras Agriculturists’ Relief Act (4 [IV] 1938), 
Ss. 7 and 19 — Scope of S. 7—Decree not altered 
— Execution. 

The general provisions of S. 7 must be read in the light 
of the specific provisions of S. 19 relating to decrees; 
and unless and until the proper procedure has been taken 
to alter the decree, it is not open to the executing Court 
to refuse to execute the decree as it stands. [Para 4] 

(b) Civil P. C. (1908), S. 144—Principle of—Sale 
by trial Court in execution — -^Decretal amount 
modified in appeal — Restitution. 

The true criterion for restitution is to consider what 
would be the position had the appellate Court’s decree 
been passed by the Court of first instance. Thus, where 
sales which had been held were sales which would have 
been held even if the Court of first instance had decreed 
the amount eventually found to be due on appeal, there 
is no legal or equitable reason for setting aside the sale 3 . 
33 A. I. R. 1946 Mad. 258, Foil. [Para 5] 

(’44-Com.) Civil P. C., S. 144 N. 2. 

Case referred ’— 

1. (’46) 1946-1 M. L. J. 5 : 33 A. I. R. 1946 Mad. 258 : 

225 I. C. 127, Yenkatasami Naidu v. Annappareddi 

Nagireddi. 

M. S. Ramchandra Rao — for Appellants. 

P. Satyanarai/ayia Rao — for Respondents. 

Judgment. — The appellants were indebted 
to the respondents under a mortgage of 1928. A 
suit was filed on the mortgage and a preliminary 
decree was passed on 13-8-1937 for a sum of 
Rs. 4119-7-4. A final decree followed on 8-1*1938. 
An application was filed under s. 19, Madras Act 
(4 [IV] of 1938), to scale down the decree. At the 
time when this application was filed, execution 
proceedings were pending. The application was 
rejected on the ground that the judgment-debtors 


were not agriculturists, they having no saleable 
interest in agricultural lands. The sale was held 
on 0-1-1939. Item I realised Rs. 1900 and Item II 
relised Rs. 2225. The decree-holder w*as the pur¬ 
chaser of both lots. The judgment-debtors filed a 
revision petition against the dismissal of their 
application under S. 19 of the Act but there was 
no stay of confirmation of the sale, nor was any 
deposit made or tendered even of the admitted 
amount. The revision petition resulted in a de. 
cision that to the extent of their interest in the 
equity of redemption the judgment debtors must 
be deemed to have been possessed of a saleable 
interest in agricultural lands and therefore to ho 
agriculturists. The application under S. 19 of the 
Act was remitted to the trial Court with the 
result that the decree was scaled down to a sum 
of Rs. 1728-9-0 and Rs. 493 costs with sub¬ 
sequent interest. On the basis of the decree, as 
scaled down the amount which must be deemed 
to have been due at the time of the sale was 
approximately Rs. 2469. 

[2] The appellants claimed by way of restitu¬ 
tion the cancellation of the sale on payment by 
them of the amount of decree as scaled down. Both 
the Courts below have held that they were not 
entitled to have the sale cancelled but that they 
are entitled to a refund of the difference between 
the amount due on the decree as scaled down 
and the amount realised by the sale. 

[3] In appeal it is contended firstly that the 
sale more than the scaled down amount offended 
against S. 7 of Act (4 [iv] of 1938); and secondly 
that the equitable way of dealing with the ap¬ 
plication for restitution is to set aside the sale, 
at any rate, of the second item, leaving the 
judgment-debtors to deposit the small amount 
which remained due under the revised decree 
after the sale of the first item. 

[4] The first argument cannot be sustained. 
It is now well settled that the general provisions 
of S. 7 of Madras Act (4 fiv] of 1988), must be 
read in the light of the specific provisions of S. 19 
relating to decrees; and unless and until the pro¬ 
per procedure has been taken to alter the decree, 
it is not open to the executing Court to refuse to 

execute the decree as it stands. 

[ 5 ] The second argument also seems to rest 
on a misunderstanding of the correct legal posi¬ 
tion. When the first item was sold for Rs. 1900 
there would remain an amount of approximately 
rs. 569 due under the decree as finally scaled 
down. This amount was secured on the 
balance of the hypotheca and unlesss it was paid 
the Court had necessarily to complete the sale 
It has not been shown that the second item was 
capable of sub-division with convenience or 
that if the decree as ultimately revised had been 
in existence at the time of the sale, the sale of the 
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second item would not have been necessary in 
order to realise the balance of the decree. The 
legal position has been summarised in 1946-1 
M. Ij. J. 5, 1 the head note of which was as 
follows: 

“As the true criterion for restitution is to consider 
what would be the position had the appellate Court’s 
decree been passed by the Court of first instance and as 
the sales which had been held were sales which would 
have been held even if the Court of first instance had 
decreed the amount eventually found to be due in ap¬ 
peal, there was no legal or equitable reason for setting 
aside the sales.” 

On the figures in the present case it is apparent 
that the sale of the first item would have left a 
balance of approximately Rs. 569 still due under 
the amended decree, and had the ultimate decree 
been in existence at the time of the sale, the ex¬ 
ecuting Court would have had no option but to 
proceed with the sale of the second item in order 
to realise the balance due under the decree. In 
fact, the judgement-debtors have been paid the 
whole of the excess price realised by the sale and 
their real grievance is that they have lost the 
increment in the values of the land which has 
certainly taken place since the date of the sale. 
There is no equitable reason why they should be 
entitled to claim any portion of this increased 
value. The appeal is dismissed with costs. 

C.r.k./n.SD. Appeal dismissed. 


A I. R. (35) 1948 Madras 13 (C. N. 8.] 

Gentle C. J. and Happell J. 

T. M. Bamakrishnan Chettiar alias Man - 
n °T Krishnan Chettiar and others _ Appel¬ 

lants v. Or. Badhakrishnan Chettiar and others 
— Bespondents, 

Appeal No. 354 of 1945, Deoided on 12-3-1947 
54 oMM?” 8 ° f Sub ’ Jud 8 e > Trichinopoly, in O. S. No. 

*J. 908) ’ , Ss \ 151 and 152-Mistakes ante- 
Sult - Mutual mistake in insertion of wrong 
survey number in mortgage deed-Mistake repea¬ 
ted in plaint and decree—Correction of. 

15 ? l 8 for the P ur P°86 of correcting errors 
directly involved in the proceedings themselves and 
not lor correcting errors which are anterior to the pro¬ 
ceedings particularly in documents upon which suits are 
brought. Hence, where there is a mutual mistake in the 
iS rtl0n j 0f 4 ? Wron g survey number in the mortgage 
n ? rror is re P eated in the plaint and the 
arTt l 3 na?°« rt i C ^ nn , 0t rectif y the error under S. 152 
dental slip or omXi The"'^^ 0 r ^ ° T &D t &CC -' 

under S. 31, Sped Vet i/a' 1 

2G0, 28 A. I. R. 1941 Mad. 940 and il l' S 
Rang. 104, Dissent .; 21 A.I. R. 1934 All. 100, Rel on: 

Nor can S. 151 be invoked for correcting^hVm^take 
in the mortgage deed because S. 151 does not confer 
any jurisdiction upon the Court but merely declare 
that nothing Bhall limit or otherwise affect the Court’= 
inherent power and the Court cannot bo said to posaesf 
Inherent power to make an order for reetificatior 


of a document when a remedy by way of suit under S. 
31, Speeifio Relief Act, is provided. 57 Cal. 154, Del. on: 

[Para 11J 

Annotation: (’44-Com.) C. P. C., S. 152, N. 3 Ft. 19; 
K. 5, Pis. 4, 5, 6 ; S. 151 N. 4, Pt. 22. 

Cases referred : — 

1. (’31) 61 M. L. J. 805 : 18 A. I. R. 1931 Mad. 260 : 

131 I. C. 6, Satyanaiayana Rao v. Purnavva. 

2. (’24) 11 A. I. R. 1924 RaDg. 104 : 74 T. C. 1020, 

MauDg Chit Hlaing v. N. A. R. M. Chetti. 

3. (’41) 1941-2 M. L. J. 452 : 28 A. I. R. 1941 Mad. 

940 : 199 I. C. 594, Kanga Rao Naidu v. Janak- 

Prasad. 

4. (’34) 21 A. I. R. 1934 All. 100 : 117 I. C. 633, 

Shujaat Mand Khan v. Govind Bc-hari. 

5. (’30) 57 Cal. 154 : 16 A. I. R. 1929 Cal. 470 : 12 1 

1. C. 525, J. C. Golstaun v. Pramatbanath Ray. 

T. V. Mtithulcrislina Aiyar and S. i? amacriandra. 
Aiyar —for Appellants. 

S. Panchapagesa Sastri and 7v. S. llajaijopala 
Aiyangar —for Respondents. 

Gentle C. J. —This appeal arises out of an 
order by the learned Subordinate Judge of 
Trichinopoly who allowed respondent l’s ap¬ 
plication to correct a mortgage deed, a judg¬ 
ment, a preliminary decree and a final decree 
passed upon the mortgage deed. Appel¬ 
lant 1 is the original mortgagor, the other two 
appellants are his grandsons, and respondent 1 
is the assignee of the original mortgagee. 
Tho mortgage was created in 1922 in favour 
of one Vadivelam Pillai in respect of three 
items of property including one to which I will 
refer as No. 1467. In 1928, a preliminary decree 
was passed followed by the final decree in 1929. 
Shortly thereafter, the mortgagee discovered that 
the mortgagor had no title to No. 1467, and in 1930, 
in E.A. No. 494 of 1939, he applied for attachment 
of property No. 1466 to which it is apparently com¬ 
mon ground, the mortgagor had a title. That 
application -was ordered, and attachment was 
effected. Nothing further was done for nearly 
three years. In 1933 the mortgagee decree.holder 
assigned the decree to the present respon¬ 
dent 1, who was the petitioner in the Court below. 
At the time of the assignment, it was apparently 
manifest that the mortgagor had no title to pro¬ 
perty No. 14G7 and there was no re-course to that 
property by virtue of the mortgage deed and 
the preliminary and final mortgage decrees in 
the suit. Eight years later, the assignee decree- 
holder brought the property No. 1467 to sale in exe¬ 
cution of the final mortgage decree and at the 
sale he became the purchaser. The sale was 
confirmed shortly after it took place and satis¬ 
faction for the amount paid for it was entered 
up in the decree. 

[2] When the assignee-decreo-holder purcha¬ 
ser went to take possession, he was obstructed 
by one of the sons of appellant 1. An 
application to remove the obstruction was made 
at the instance of the assignee decree-holder; it 
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wag ordered by the Subordinate Judge’s Court 
in 1943. On appeal to this Court iu 1944, the 
appeal was allowed, acd certain -observations 
were made during the course of the ‘judgment 
upon which learned Counsel for the respondent 
placed some reliance. 

[3] Shortly after the appeal was allowed— 
and, it would follow the application of the'assig- 
nee decree-holder was dismissed—the assignee- 
decree holder made a further application in the 
lower Court. It ig out of that application that 
the present appeal arises. By that application, 
the assignee decree-holder sought to have the 
mortgage deed, plaint in the mortgage suit and 
the preliminary and final decrees altered by 
substituting in place of property No. 14G7, proper¬ 
ties Nos. 1403 and 1406. It wag argued that S. 152 
alternatively S. 151, Civil P.C. confers upon Courts 
authority and power to make the alterations 
and corrections sought in the application. 

Cl] The learned Subordinate Judge allowed 
the application and altered or corrected the 
instrument to which I have referred, by substi¬ 
tuting, in the deed and decrees, properties Nos. 
1463 and 1466 in place of property No. 1467 as 
part of the hypotbeca of the mortgage deed and 
properties which were to bo subject to the effect 
of the mortgage decree. 

[6l Firstly as to S. 152 of the Code and whe¬ 
ther the application lies, pursuant to that enact¬ 
ment. The section provides as follows : 

“ Clerical or arithmetical mistakes in judgments, 
decrees or orders, or errors arising therein from any 
accidental slip or omission may at any time be correc¬ 
ted by the Court either of its own motion or on the 
application of any of the parties.” 

This section corresponds to o. 28, R. 11 of the 
Rules of the Supreme Court, it is known as the 
“ slip rule.” The alterations, amendments or 
corrections which the section authorises are 
limited by its provisions. They are the following: 
Clerical or arithmetical mistakes in judgments, 
decrees or orders, and, in addition, errors arising 
in judgments, decrees or orders from any acci¬ 
dental slip or omission. 

[6] There is no clerical or arithmetical mis¬ 
take in the present instance, and therefore, in 
order to attract s. 152, it must be shown that 
there is an error arising in the judgment or 
decree from an accidental slip or omission. So 
far as the pleadings, the matters of record and 
the proceedings in the Court are concerned, 
clearly there is no accidental slip or omission 
where it is alleged a mistake was made in the 
description of the property in the mortgage deed 
by describing the property as no. 1467 instead 
of as properties Nos. 1463 and 146G. 

[7] The question of the extent of the authority 
given by 8. 162 has been the subject of decisions 
in this and in other Courts. In 61 M. L. J. 80S 1 


it was held that where there was a wrong des¬ 
cription of a mortgaged property in a mortgage 
deed and the mistake was repeated in the plaint 
and in the preliminary decree, tbe : plaintiff-mort- 
gagee was entitled to obtain rectification thro¬ 
ughout under s. 152 of the Code. That decision 
followed a I. R. 1924 Rang. 104 2 . In 1911-2- 
M. L. J. 452", a decision to the same effect wa3 
expressed, but no reasons are given and the 
earlier decision of this Court was followed. The 
above three authorities were decided by Judges 
sitting alone and not by a Bench of Judges. The 
same consideration came before a Division 
Bench of the Allahabad High Court in A. I. R,. 
1934 ALL. 100 4 . There, Young J. and Thom J. ex¬ 
pressed the view and held that an amendment 
allowing a correction of the description of the 
property in a mortgage deed was not possible 
under the provisions of S. 152. At page 101, it 
was observed as follows : 

“It is quite clear that the order complained of cannot 
possibly come within S. 152, Civil P. C. An amend¬ 
ment of this character which completely alters the 
plaint and the decree and also the deed on which the 
plaint is based cannot bo said to be the correction of a 
clerical mistake in a judgment.” 

In the present instance, it is said that there is a 
mistake, which is a mutual mistake, that the 
property described by reference to the survey 
number was au error and in place of No. 1467, 
Nos. 1463 and 1466 should be substituted. It is of 
some significance to recall that when the original 
mortgagee found that the mortgagor had no 
title to property no. 1467 he did not take aDy 
steps to have the mortgage deed and the pro¬ 
ceedings rectified. On the other hand, he took 
proceedings in order to be able to have recourse 
against properties Nos. 1463 and 1466 by a sale 
of those properties; and for that purpose they 
were attached, so that in the event of the hypo- 
theca being insufficient to satisfy the mortgage 
debt and a personal decree being passed against 
the mortgagor there would be recourse avail- 
abl to satisfy the personal decree. 

[8] Assuming, however, that the inclusion of 
the description of property No. 1467 in place of 
the other two properties is a mutual mistake the 
remedy is to have the mortgage deed rectified, 
and a suit for rectification of any deed, or docu¬ 
ment, on the ground of a mutual mistake,- i9 
one which is provided for by S. 31, Specific Relief 
Act. 

[ 9 ] I am unable to see how S. 152 gives to a 
Court jurisdiction and authority to modify docu¬ 
ments, particularly documents upon which a 
suit is instituted. There is a remedy by way of 
suit and I find nothing in the provisions of 
S. 152 which confers upon it similar powers as 
are conferred by s. 31 , Specific Relief Act. In my 
view, s. 152 is for the purpose of correcting 
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errors directly “ involved in the proceedings 
themselves and not for correcting errors which 
are anterior to the proceedings, particularly in 
documents upon which proceedings are brought. 
I am unable to see that property, wrongly des¬ 
cribed in a deed, can be included in any of the 
mistakes* which the section allows to be correct¬ 
ed. It is not a clerical or an arithmetical error, 
and I cannot see that it is an accidental slip or 
an omission. 

[ 10 ] In the present instance, if properties 
Nos. 1463 and 1466 were substituted in place of 
property No. 1467,*not only would there have to 
be substitution of the former numbers for the 
latter number but there would have to be 
further alterations in the description of the 
hypotheca by eliminating the present boundaries, 
which are given in some detail, and in their 
place substituting the boundaries of the two pro¬ 
perties, Nos. 1463 and 1466. It may be that those 
alterations are consequential, but they are altera¬ 
tions of substance. How that body of errors, 
if they be errors—can be called an accidental 
slip, an omission or a clerical mistake, I am un¬ 
able to follow. With great respect, I am unable 
to subscribe to the judgments and the decisions 
given in the three cases, one in the Rangoon 
High Court and the other two in this Court, ex¬ 
pressed by Judges sitting alone. I prefer the 
decision of the Division Bench in the Allahabad 
case. In my view, the application out of which 
this appeal arises does not fall within S. 152. 

[11] It was further argued that S. 151 of the 
Code applies and justifies the present application. 
That section provides as follows : 




Nothing in this Code shall be deemed to limit c 
otherwise affect the inherent power of the Court t 
make such orders as may be necessary for the ends c 
justice or to prevent abuse of the process of the Court. 

|It has to be pointed out that s. 151 does nc 
confer any jurisdiction upon this Court. It i 
merely declaratory that nothing shall limit c 
otherwise affect the Court’s inherent power. ] 
there was inherent power in the Court to mak 
an order for rectification of a document upo 
an application, as was made in this case, 
seems to me that there would be no need ft 
S. 81 , Specific Relief Act. That sectien gives 
remedy by which a document, by reason < 
fraud or mutual mistake, can be corrected. I 
57 Cal. m , it waa observed by Sir Geor* 

Rankin C. J. at page 159 that: 

"If the relief can be properly obtained in a separa 

2?K? i3 

A remedy is provided for rectification; that 
the remedy given by s. 31, Specific Relief Ac 
That being so, it seems to me that nothing 
S. 151 can avail the assignee-decree-holder 
obtain correction of the mortgage deed whi< 


his assignor got executed and upon which ho in¬ 
stituted the mortgage suit and a final docree was 
passed. When it was found that the property, 
therein described as No. 1467, was property to 
which no recourse could be had as the mort¬ 
gagor had no title to it, the mortgagee did 
not take any step other than to obtain an at¬ 
tachment of the two properties which are now 
sought to be substituted in the mortgage deed 
in place of No. 1467 by rectifying the mortgage 
deed iu that respect. 

[ 12 ] In my view, and for the reasons given, 
this appeal should be allowed, and the applica¬ 
tion made to the learned Subordinate Judge, 
should have been dismissed. The appellants are 
entitled to their costs here and below. 

Happell J. —I agree. 

c.r.k./g.N. Appeal allowed. 


A. I. R. (35) 1948 Madras 15 [C. N. O.j 

Lakshmana Rao J. 


Ramaswamy Tevar—Appellant v. Chinna - 
iah Tevar and others — Respondents. 

Second Appeal No. 1930 of 1945, Decided on 4 3-1917, 
against decree of Dist. Court, East Tanjore at Ne^ara- 
tain in A. S. No. 149 of 1944. 

Hindu law—Alienation— Joint family — Legal 
necessity—Partial necessity—Pious obligation of 
sons—Vendee’s duty. 

Y\ here legal necessity for a sale effected by tbe father 
bas been proved to the extent of 5/9th of the sale con¬ 
sideration, tbe sons cannot set aside the sale as thev 
are bound by tbe rule of pious obligation in respect of 
the balance of the sale consideration. Tbe vendee is not 
bound to see to tbe application of the purchase money 
and the sale cannot be set aside merely because the 
•vendee is net able to prove conclusively how tbe surplus 
was applied: 14 A. I. R. 1927 P. C. 37 and 16 A. I. R, 
1929 P. C. 143, Rcl. on. [P ara jj 

Case referred :— 

1. (’27) 49 All. 149 : 14 A. I. R. 1927 P. C. 37 : 54 I. 

A. 79 : 100 1. C. 130 (P. C.), Sri Krishna Das v. 

Nathuram. 

2. (‘29) 51 All. 430 : 16 A. I. R. 1929 P. C. 143 : 116 

I. C. 605, Ram Sundarlal v. Lachmi Narain. 

JR. Visicanathan and T. R. Srinivasan—iov Appel¬ 
lant. 


T. R. Srinivasa Ayyangar and G. Jagadisa Iyer— 
for Respondents. 

Judgment. —Tbe sale^cannot be set aside as 
to 4/9ths of the property scld and upheld as to 
5/9ths as done by the District Judge and as 
found by the District Judge the price for which 
the property was sold, i. e., Rs. 1125 was proper. 
There was legal necessity for the sale to the 
extent of Rs. 651 and the sons are liable for the 
balance of Rs. 474 under the rule of pious obli¬ 
gation. The vendee was not cross-examined 
regarding the representation made by the vendor 
and it is clear from what precedes in Ex. p. i 
(a), the reply notice, that the word “ brothers ” 
was a slip for "sisters.” The marriage of two 
of the daughters was celebrated about two years 
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before the sale and there is no ground for 
doubting that the vendee acted honestly and 
after due enquiry as to the existence of necessity. 
Pie is not bound to see to the application of the 
ipurchase money and as held by the Privy Coun¬ 
cil in 40 ALL 149* and 51 ALL 430 2 the sale cannot 
;be set aside because the vendee was not able to 
(prove conclusively how the surplus was applied. 
The decree of the District Judge is therefore set 
aside and the decree of the District Munsif is 
restored with costs before the District Judge and 
here against the first and second respondents. 
Leave is refused. 

c. b.k./ls, Appeal allowed. 

* A. I. R. (35) 1948 Madras 16 [C. N. 10] 

Yahya Ali J. 

In re Abdul Earcem — Accused. 

Criminal Revn. Nos. 93 and 303 of 1947 and Case 
Referred No. 7 and taken up as No. 1 of 1947, Decided 
on 1-4-1947, from order of Dist. Magistrate, Vizaga- 
patam, D/- 20-1-1947. 

•Criminal P. C. (1898), S. 562 (1A) — Conviction 
under S.381, Penal Code, by a Magistrate not com¬ 
petent to act under S. 562 — Case submitted to 
Magistrate competent to act under S. 562 —Appeal, 
maintainability of. 

Where a Magistrate who is not competent to act 
under S. 562 (1A), Criminal P. C., convicts an accused 
under S. 381 of the Penal Code but beiDg of opinion 
that the accused should be dealt with under S. 562 (1A) 
submits the case to a Magistrate empowered to do so, to 
be disposed of according to S. 380, Criminal P. C., the 
order of conviction is appealable even if it is not accom¬ 
panied by a sentence. The reason is that a conviction 
cannot be said to be incomplete without a sentence for 
the purpose of exercising the right of appeal. [Para 3J 

Annotation: (’4G-Com.) Cr.P.C., S. 5G2 N. 19 Pt. 1. 

Public Prosecutor — for the Crown. 

Order. —This is a reference by the District 
Magistrate of Vizagapatam made in the follow¬ 
ing circumstances. One Abdul Kareem, a clerk 
in the Fleet Mail Office, Vizagapatam, was 
charged with having committed theft under 
S. 381, Penal Code. He was tried in c. C. No. 
1895 of 1945 on the file of the Stationary Sub- 
Magistrate, Vizagapatam and convicted of that 
offence. The Magistrate was of the opinion that 
since the accused was a young man without any 
previous conviction, it would be proper to release 
him under S. 562 (1A), Criminal P. C. f instead 
of awarding him a sentence. Since he was not 
empowered under that section he forwarded the 
accused under s. 380, Criminal P. C., to the Addi¬ 
tional First Class Magistrate, Vizagapatam, for 
taking appropriate action, if he considered it fit, 
under S. 562, Criminal P. C. Before the Addi¬ 
tional First Class Magistrate could dispose of 
the matter on the reference under S. 380, Abdul 
Kareem preferred an appeal against his convic¬ 
tion by the Stationary Sub-Magistrate. The 


appeal was heard by the Sub-Divisional Magis¬ 
trate, Vizagapatam, who dismissed it in limine 
on the ground that it was premature and that 
there was no provision of law under which such 
an appeal could be filed. The learned Sub-Divi¬ 
sional Magistrate took the view that without a 
sentence a conviction is not complete and since 
no sentence had been passed in the case an 
appeal against a mere conviction not accompa¬ 
nied by a sentence is not maintainable. In this 
view he did nob enter on the merits of the case. 

[2] The District Magistrate in his reference 
requests to be informed "whether an appeal lies 
against the preliminary conviction by a Magis¬ 
trate who is not competent to act under S. 562 
(lA), Criminal P. C. and who has therefore, for¬ 
warded the case to a Magistrate competent to 
do so." His own opinion is that no appeal lay 
at all before the Sub-Divisional Magistrate at 
the stage at which it was filed and that the 
conviction by the Stationary Sub-Magistrate was 
not a conviction in law as the case has now been 
taken on file by the Additional First Class 
Magistrate who, on his appreciation of the evi¬ 
dence may very well discharge or acquit the 
accused. He considers that the proper course for 
the accused was to await the decision of the 
Additional First Class Magistrate and if he was 
convicted to prefer an appeal to the Court of 
Session. 

[3] The point raised in the reference is one 
of first impression, and is not altogether free 
from difficulty. Having bestowed attention to 
all the aspects of the matter, however, I have 
come to the conclusion that the appeal preferred 
by Abdul Kareem to the Sub-Divisional Magis¬ 
trate against the conviction in c. c. No. 1895 of 
1915 was not incompetent. As the District Magis¬ 
trate has himself pointed out a right of appeal 
is given in the Criminal P. C., against a convic¬ 
tion under S. 381, Penal Code. I am not in a 
position to agree with the argument that the 
conviction is incomplete without a sentence for 
the purpose of exercising the right of appeal. 
In order to be able to deal with the matter 
effectually, I have suo motn taken up in revision 
C. A. NO. 7 of 1946 on the file of the Sub-Divi¬ 
sional Magistrate, Vizagapatam. I have not con¬ 
sidered it necessary to give notice to the accused 
as the order that I propose to make is favour¬ 
able to him. The order of the Sub-Divisional 
Magistrate in C. A. No. 7 of 1946 dismissing the 
appeal is set aside and the appeal is restored to 
his file for being heard and disposed of accord¬ 
ing to law. If on hearing both sides in the appeal 
the Sub-Divisional Magistrate comes to the 
conclusion that the accused should be acquitted 
altogether the reference made under S. 562 Cri¬ 
minal P. C. to the Additional First Class Magis- 



Madras 17 


1948 GopALASWAMI v. NATARAJA (Govindarajachari J.) 


trate by the Stationary Sub-Magistrate becomes 
otiose. If, on the other hand, the Sub-Divisional 
Magistrate convicts the accused, it will be open 
to him to consider whether the conviction should 
be followed by a sentence or whether action 
should be taken by him under S. 562, Criminal 
P. C. In either case, the reference to the Addi¬ 
tional First Class Magistrate would become 
infructuous. 

[4] The reference is answered accordingly 
and the papers will be returned to the District 
Magistrate. 

Col The Sub-Divisional Magistrate, Vizaga. 
patam will be directed to restore C. A. No. 7 of 19 i 6 
to his file and dispose of it on the merits in the 
light of the observations made in this judgment. 

C.R.k./k.S. Answer accordingly. 


A. I. R. (35) 1948 Madras 17 [C. N. 11.) 

Wadsworth and Govindarajachari JJ. 

Gopalaswami Ayyar — Appellant v. Nata- 

raja Chettiar and others — lies pondents. 

Appeal No. 349 of 1945, Decided on 7-2-1947, from 
decree of Sub-Judge, Mayavaram, in 0. S. No. 22 
of 1944. 

Civil P. C. (1908), S. 11—Mortgage suit—Suit for 
sale by one co-mortgagee impleading other co-mort¬ 
gagee as defendant—Preliminary decree for sale for 
plaintiff's share of mortgage amount — Subsequent 
suit by defendant co-mortgagee for recovery of his 
share if barred—T. P. Act (1882), S. 67. 

Where one of the co-mortgagees brings a suit upon 
the morlgage impleading the other co-mortgagee, who is 
not prepared to join him as plaintiff, as defendant, tho 
right of the co-mortgagee defendant is not extinguished 
automatically on the passing of a decree in favour of 
the plaintiff irrespective of the nature of the judgment 
given and the language of the decree passed in it and 
irrespective of whether or not the right of the co-mort¬ 
gagee defendant was tho subject of adjudication. 

\Vtaere in a suit for sale by two out of the three co- 

dTn nSf p ,m P leadin 8 third co-mortgagee as defen- 

PaS6e ? a P re ^ m * nar y decree for sale for 

CouK hv n t th ° ™ ort 8 a 8° amount which was deposited in 
Court by a transferee of the mortgaged property and 
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T. V.Muthnlirishna Iyer and R. Vaulyanalha Iyer — 

for Appellants. 

.1. V. Viswanatha Sasiri, R. Visuanathan cuulT.R. 
Srinivasan — for Respondents. 

Govindarajachari J. — The facts necessary 
for the decision of this appeal may be briefly 
stated. One Perambala Chettiar and his two 
sons, one an adult and the other a minor, sold 
certain lands to the father of defendant 3 on 
26 1,1920 for Rs. 46,000. Rs. 34.COO, out of the price 
was paid by the vendee and for the balance of 
Rs. 12,000 the vendee executed on the same day 
a deed of simple mortgage mortgaging tho pro¬ 
perties which he had just purchased. The mort¬ 
gage (Ex. P. 2 ) was executed in favour of the 
vendors namely Perambala, Kanakasabai, Per- 
ambala’s son by his first wife and plaintiff 
1 in the present suit and "a male child un¬ 
named”, who, it is admitted, is the present de¬ 
fendant 1. The present defendant 2 W’as not then 
born. Defendants 1 and 2 are Perambala’s sons 
by his second wife. Though the mortgage deed 
was executed in favour of Perambala and his 
two sons then in existence, it is obvious that it 
was a mortgage in favour of the joint Hindu 
family, Perambala died on 20-11-1927 undivided 
from his sons. 

[2] On foot of tho mortgage the present defen¬ 
dants 1 and 2 filed O. S. No. 15 of 1935 in the 
Court of the Subordinate Judge of Mayavaram 
impleading Kankasabai as defendant 1 along 
with the mortgagor’s son, the present defen¬ 
dant 3 and subsequent transferees of portions of 
the hypotheca from the Official Receiver of East 
Tanjore in whom the property of the mortgagor 
had vested on his insolvency, the Official Recei¬ 
ver himself being defendant 9. In para. 7 of 
their plaint the plaintiffs alleged that they alone 
were entitled to get the entire amount due on the 
mortgage as their father Perambala and their 
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elder brother, Kanakasabai had discharged their 
own personal debts with the amount of Rs. 34,000 
which had been received under the sale deed 
referred to above and also as they had sold “the 
entire moveable properties like jewels etc., exis¬ 
ting in the family and utilised the amount for 
their personal use and as they had received 
amounts in several other ways.” There was a 
further allegation that the entire amount men¬ 
tioned in the suit mortgage deed “ was accord¬ 
ingly set apart for the share of plaintiff 1 in 
which, however, the plaintiff 2 though born subse¬ 
quent to the execution of the mortgage was 
entitled to participate.” In para. 15 they stated 
that defendant l (Kanakasabai) did not agree 
to join in the filing of the suit and claimed that 
“if for any reason it was found that the plaintiffs 
are not entitled to exclusively get the entire 
amount of the suit mortgage deed in this suit, it 
is necessary that a decree should be passed in 
favour of the plaintiffs at least for a two-thirds 
share in the amount of the suit mortgage deed.” 
A further alternative was mentioned in para. 1 G 
wherein the plaintiffs asked that a decree should 
be passed 

“both io favour of the plaintiffs and defendant 1 if 
the Court should be of the opinion that a decree can¬ 
not be passed in favour of the plaintiffs alone for the 
entire amount of the suit mortgage and if it is found 
that a decree should jointly be passed in favour of 
defendant 1 also.” 

[3] Kanakasabai’s written statement started 
with the averment that he was the undivided 
brother of the plaintiffs but added that he was 
entitled to a one-third share in the suit mortgage 
amount. The plaint allegation that the sale amo¬ 
unt was utilised for discharging the personal debts 
of defendant 1 and of Perambala was denied, 
and it was stated that the debts that were dis¬ 
charged were borrowed for family necessity. 
The allegation about the sale of jewels and the 
appropriation of the sale proceeds by this defen¬ 
dant and his father were also denied, and it was 
asserted that the suit mortgage amount was 
common ancestral property and that “the two 
plaintiffs and this defendant 1 were each of 
them entitled in law to a one-third share in 
it.” The written statement proceeded to aver 
that "the plaintiffs cannot raise any objec¬ 
tion whatever in this suit to the decree which 
may prima facie be passed in favour of this defen¬ 
dant on the mortgage.” This was repeated in 
paragraph 11 wherein the defendant prayed that 

“ thi3 Court may be pleased to direct that the decree 
which shall be passed according to the suit mortgage 
deed may be passed both in favour of the plaintiffs and 
this defendant.” 

Defendant 12 in the suit claimed certain prio¬ 
rities to which however no detailed reference is 
necessary. 


[4] The suit had a curious disposal. The issues 
material for the present discussion were set 
down a3 issues Nos. 2, 7 and 11. They were as 
follows : 

2. 41 Whether plaintiff 1 is entitled to the entire 
mortgage money as claimed by him or he is entitled 
only to a half share as contended by defendant 12 or, 
to a one-third share as contended by defendant 1 ? 
(7) "Whether the plaintiffs are not entitled to claim 
the entire mortgage amount in this suit and whether a 
partition is the proper remdey ? (11) Whether defend¬ 
ant 1 is not entitled to a decree with plaintiff ?” 

On the second issue the Court held that “the 
plaintiffs are entitled to two-third and defen¬ 
dant 1 to one-third as claimed by him.” Para¬ 
graph 13 of the judgment which dealt with the 
7th issue is very obscure, and there has been con¬ 
siderable discussions before us as to its exact 
meaning. It is as follows : 

“It is not necessary that plaintiffs should 3ue for 
partition. They can sue foe the mortgage money or any 
share thereof but if defendant 1 wants to work out 
his remedy, he must go to suit especially haviDg re¬ 
gard to the fact he has not come forward to sub¬ 
stantiate his claim and contentions. I do not suppose 
that plaintiffs can be allowed a full decree on security 
as claimed by them driving defendant 1 to a sepa¬ 
rate suit for his share against them. Plaintiffs will be 
entitled to a decree only to two-thirds of the amount 
claimed.” 

On a close reading of this paragraph in the 
light of the pleadings of the parties it seems to 
us that the learned Subordinate Judge first held 
that the plaintiffs could sue for two-third 3 of 
the mortgage amount without previously filing 
a suit for partition between themselves and 
their brother, defendant 1. It was next 
held that defendant 1 should not be given 
his share of the mortgage amount as he had 
failed “to substantiate his claim and conten¬ 
tions” whatever that might mean. A suggestion 
was evidently made that a decree for the entire 
amount might be passed in favour of the plain¬ 
tiffs subject to their giving security for satisfy¬ 
ing defendant 1 in respect of h is share, 
defendant 1 being directed to establish his 
right to such a share by a separate suit against 
the plaintiffs. The suggestion evidently did 
not meet with the approval of the learned 
Subordinate Judge. He, therefore, directed a 
decree to be passed in favour of the plaintiffs for 
only two-thirds of the mortgage amount. 

[5] On issue 11, the learned Subordinate 
Judge remarked that “defendant 1 is not 
entitled to a joint decree along with the plain¬ 
tiffs. As a matter of fact he has not come for¬ 
ward to urge for it either.” It is obvious that 
here the learned Subordinate Judge was wrong, 
a3 defendant 1 did ask for a joint decree 
to be passed in favour of himself and the plain¬ 
tiffs. The decree drawn up in pursuance of this 
judgment first declared that the amount due to 
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the plaintiffs for their two-thirds share on the 
mortgage inolnding interest and costs amount¬ 
ed to RS. 17,788-15-0 as calculated up to 30-6-1936 
which was the date of the decree. Three months’ 
time was given for payment. There was a direc¬ 
tion that the defendants should pay into Court 
on or before 30-9-1936 the amount previously 
mentioned together with subsequent interest, 
with a further direction as to interest on the 
aggregate sum from 30 9.1936 till realisation. 
The decree then proceeded to provide in para¬ 
graph 2, sub-paragragh 11, (leaving out the im¬ 
material portions) 

“ that on such payments ... the plaintiffs shall 
bring into Court all documents in their possession or 
power relating to the mortgaged property in the plaint 
mentioned, and all such documents shall be delivered 
over to the defendants . . . and the plaintiffs shall, if so 
required, reconvey or retransfer the said property free 
from the said mortgage and clear of and from all 
encumbrances created by the plaintiffs.” 

Paragraph 3 of the decree stated that in 
default of payment as aforesaid, the plaintiffs 
may apply to the Court for a final decree for 
the sale of the mortgaged property. Paragraph 4 
dealt with the application of the sale proceeds, 
and paragraph 5 reserved to the plaintiffs the 
right to apply for a personal decree if the amount 
realised by the sale should be insufficient to pay 
the plaintiffs in full. 

[6l Neither the first defendant Kanakasabai 
nor the mortgagor’s son filed an appeal against 
that decree and judgment; nor did either of 
them file a memorandum of cross objections 
*" though they had the opportunity of doing so 
when defendant 12 filed an appeal in the High 
Court impleading them as respondents. 

[7l It appears that the amount due to the 
decree-holders in o. s. No. 15 of 1935 was depo¬ 
sited into Court by defendant 4 in the present 
suit who purchased some of the hypothecated 
properties. 

[8] The present suit is by Kanakasabai, the 
eldest son of Perambala, and defendant 1 
in the previous suit, for recovery, by sale of the 
hypotheca, of Rs. 9530 being one-third share of 
the amount due on the mortgage deed of 26 th 
January 1920. Kanakasabai’s younger brothers 
are impleaded as defendants 1 and 2 and the 
mortgagor s son as defendant 3 . Defen. 

® are subsequent alienees. The suit 
was first filed in forma pauperis and was num¬ 
bered as o. S. No. 13 of 1943. There was a civil 
revision petition to this Court challenging the 
correctness of the order granting leave to the 
plaintiffs to sue in forma pauperis. By an order 
made in an interlocutory application for stay 
during the pendency of the revision petition the 
Court below was directed to go into the question 


whether the suit was barred by reason of the 
judgment and decree in O. S. no. 15 of 1935. Tho 
lower Court held on llth November 1913 that it 
was so barred and relying on that finding, Byers 
J. allowed the civil revision petition and sot 
aside the order permitting Kanakasabai to sue in 
forma pauperis. Kanakasabai thereupon paid 
the necessary court-fee, and the suit was then 
numbered as O. S. No. .22 of 1944. Defenant 
4 was the contesting defendant and be contended 
that the present suit is barred in consequence of 
the decree and judgment in o. s. No. 15 of 1935 
and also by reason of the order dated llth Novem¬ 
ber 1943 in O. S. No. 13 of 1943. These objections 
were overruled by the lower Court but are again 
urged in this appeal on behalf of defendant i, 
who is the appellant. 

[o] The second of the objections may be short- 
ly dealt with. The contention is that o. S. no. 22 
of 1944 is merely a continuation of O. S. No. 13 
of 1943 which commenced when the plaint was 
filed in forma pauperis on 26th September 1942 
and that the order dated llth November 1943 
passed in the course of the suit is res judicata 
in the later stages of the same suit and that it 
was not open to the Subordinate Judge to hold 
as he has now held contrary to the order dated 
llth November 1943 that the decree and judg¬ 
ment in o. S. no. 15 of 1935 constitute no bar to 
the maintainability of the present suit. But if 
the judgment under appeal is assailed on that 
ground it would be quite open to the respondents 
to show in the present appeal itself that the order 
of llth November 1943 is itself wrong. Mr. 
Muthukrishna Aiyar, advocate for the appellant, 
therefore conceded, and in our opinion rightly, 
that the second objection has no independent 
existence and that the real question to be decided 
is whether plaintiff 1 lost his right to reco¬ 
ver his share of the mortgage amount in 
consequence of the decree and judgment in O. S. 
No. 15 of 1935, the appellant’s contention being 
that the plaintiff’ so lost it. It is pointed out on 
behalf of the appellant that Kanakasabai, his co¬ 
mortgagees and the mortgagor were all parties 
to that suit and it is argued that if Kanakasafcai’s 
right were not properly safeguarded by that 
judgment and decree ho should have appealed 
therefrom and got them set right, and not having 
done so, he is now precluded from pursuing his 
rights which, according to the argument, had to 
be put forward and provided for only in that 
suit. 

[10] In support of this argument two lines of 
decisions are relied upon. The first group deal 
with the frame of a suit by one of several co¬ 
mortgagees to enforce the mortgage when his co¬ 
mortgagees are not prepared to- join him as 
plaintiffs, the constitution of such a suit as to 
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parties, the relief to be prayed for, the court-fee 
payable on such a plaint and the value for pur¬ 
poses of jurisdiction of a suit so framed. The 
loading case in this regard is the decision of the 
Privy Council in 47 cal. 175. 1 In that case there 
was a mortgage of an estate to secure two sums 
of Rs. $ 0,000 respectively payable to two mort¬ 
gagees. One of the mortgagees sued on the mort¬ 
gage impleading the mortgagor, the other mort¬ 
gagee and a prior mortgagee of the estate asking for 
payment of Rs. 80,000 due to her with interest 
and the sale of half of the mortgaged property. 
The High Court of Calcutta held that it was not 
possible for the plaintiff to obtain partial relief 
upon such a mortgage and granted permission 
to the plaintiff to make the necessary amend¬ 
ments to the plaint and sent the case back for 
rehearing after the amendments were made. The 
Privy Council first held that the mortgage clearly 
effected the conveyance of the estate to the 
mortgagees as tenants in-common and that it 
was not a mortgage to each mortgagee of a 
divided half but a conveyance to them of the 
whole property. Dealing with the case on that 
footing, the Privy Council stated as follows as 
to how a suit is to be framed in regard to such 
a mortgage: 

Where a mortgage is made by odg mortgagor to two 
tenants in common, the right of either mortgagee who 
desires to realise the mortgaged property and obtain 
imyment of the debt, if the consent of the co-mortgagee 
cannot be obtained, is to add tbe co-mortgagee as a 
defendant to the suit and to ask for the proper mortgage- 
decree, which would provide for all the necessary 
accounts and payments, excepting that there could be 
no judgment for a sum of money entered as between the 
mortgagee-defendant and the mortgagor. So far, there¬ 
fore, as this appeal depends on maintaining the correct¬ 
ness of the form of tbe proceedings, it must fail. The 
proceedings were wrong in form, but were capable of 
being amended so as to constitute a properly framed 
suit. It was within the competence of the Court to make 
such an amendment, and indeed it was their clear duty 
to do it, if thereby delay and expense would be avoided. 
In their Lordships’ opinion, the amendment of the 
plaint as directed by the High Court is not appropriately 
worded and they consider that the trial Judge should 
on the re-hearing of the suit make such amendments as 
may be necessary and proper.” 

Th* decision in I.L.R. (1942) Mad. 488 2 took the 
matter one step further. It first affirmed the 
proposition that one of several co-mortgagees 
who are in the position of tenants in common 
can sue to recover his own share of the mortgage 
provided that he makes his co-mortgagees 
defendants if they refused to join him as plain¬ 
tiffs relying for this purpose on the decision in 
47 Cal 175 1 and on the decision of the Madras 
High Court in 15 M. l. j. 496. 3 The question of 
the court-fee payable in and the jurisdictional 
value of such a suit was then considered. While 
dealing with this question it was pointed out 
that a co-mortgagee suing alone for his share 


must ask for the preliminary mortgage-decree in 
respect of the entire amount and that a proper 
decree in such a case should provide for all the 
necessary accounts and payments although a 
defendant-mortgagee could not ask for judgment 
in his favour. This can only mean that the 
plaintiff must ask the Court to decide what is 
due on the mortgage as a whole and to fix a 
period of redemption of the mortgaged property 
in its entirety, that there can be no redemption 
in part and that the plaintiffs cannot get his 
share until the mortgagor has paid into Court 
what he owes on the mortgage or the mortgaged 
properties have been sold under the preliminary 
decree. The learned Judges therefore concluded: 

“In these circumstances it seems to us that the pri¬ 
mary claim can ODly be taken to be the enforcement of 
payment of the full mortgage debt, which means that 
tbe plaint must be stamped accordingly.” 

As a corollary they further held that the proper 
Court to try the suit is the Court having the 
necessary pecuniary jurisdiction to entertain a 
suit of the value of the entire mortgage. The 
question as to what would be the proper course 
for a mortgagee defendant to take to recover his 
share of the moneys brought into Court as the 
result of a suit by a co-mortgagee was left open 
for future decision. 

[11] The case in I.L.R. (1943) 1 cal. 59 4 which 
was next cited on behalf of the appellant follow¬ 
ed the decision of the Privy Council in 47 Cal. 
175* and emphasised that'the preliminary decree 
must specify the entire amount due on the mort¬ 
gage as at the date of grace and not merely 
what is found due on the plaintiff’s share at that' 
date and direct the sale of the entire mortgaged 
premises in default of payment of the same. How 
the rights of the parties are to be worked out 
if the mortgagor pays into Court the total amount 
found due by the preliminary decree or if he 
defaults in making the said payment and there 
is consequently a sale of the mortgaged property 
was considered in detail. It is pointed out that if 
the sale fetches a price which is insufficient to 
recover the amount of the preliminary decree 
the plaintiff mortgagee will be paid only pro 
rata and that he can obtain a decree under 
O. 34, B. 6 for the balance of his dues provided 
that he is otherwise entitled to such a decree. 
In regard to the rights of the mortgagee defen¬ 
dants the learned Judge made the following 
reservation : 

“Whether such co-mortgagees would be able to with¬ 
draw their share in the surplus sale proceeds by appli¬ 
cations in that suit on payment of proper coart-fees, or 
will have to institute suits for the purpose is a point on 
which there is divergence of opinion (see for instance 
154 I. C. 4375 and 59 M. L. J. 928 6 .) On that question 
we do not express any opinion, as it is not necessary at 
this stage.” 

On the question of the court-fee payable on a 
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plaint by one of several co-mortgagees, the 
Calcutta High Court held in the above decision 
differing from the view taken in I. L. R. (1942) 
Mad. 438, 3 to which however they made no refer¬ 
ence, that it is sufficient if court-fee is paid on 
the plaintiff’s share of the mortgage amount. 
This decision, however, emphasised that it is one 
of the essential conditions of such a suit that the 
plaintiff must ask for the usual mortgage decree 
which must provide for all necessary accounts 
and payments in respect of the whole of the 
mortgage debt, that is to say, there must be a 
prayer for sale of the entire mortgage premises, 
if the mortgagor failed to pay into Court within 
the period of grace the amount that may be 
found due in respect of the entire mortgage 
debt. 

[ 12 ] The appellants also cited the case in 1935 
ALL. L. J. 198 7 and 44 M. L. W. 502. 8 In the 
former case a Bench of the Allahabad High Court 
held that one of several mortgagees cannot main¬ 
tain a separate suit for recovery of his share of 
the mortgage debt even though he may abandon 
his security. In the course of their judgment 
they observed that, 

“as regards a suit brought by one of several mortgagees 
the point is well settled in view of the pronouncement of 
their Lordships of the Privy Council in 17 Cal. 175.1 The 
only proper course is for the co-mortgagee to implead 
the other mortgagees as defendants and sue for a dtcree 
for the entire amount or sale of the ontire mortgaged 
property. He cannot get a decree for hie share of the 
mortgage debt or a sale of a part of the mortgaged pro¬ 
perty. It seems to us that the same principle applies oven 
where one of the mortgagees chooses to abandon the 
security.” 

In our opinion this decision is somewhat incon¬ 
sistent with the decision of the Privy Council 
which while insisting that the co-mortgagee 
should be impleaded and that a decree for the 
fixation of the entire amount and its realisation 
by a sale of the mortgaged property should be 
asked for, still ruled that the plaintiff can get a 
decree for his share of the mortgage. It is true 
that a part alone of the mortgaged property 
cannot be sold and also that in order to work 
out the right of the plaintiff in such a suit the 
entire amount due on the mortgage should be 
first ascertained. It is however open to the Court 
to direct payment out to the plaintiff of his part 
of tho mortgage amount and in fact, that is all 
that could be done according to the Privy Coun¬ 
cil decision as no decree can be passed in favour 
of the co-mortgagee defendant for his share of 
tho mortgage amount. 

[13] The decision in 44 M. l. \v. 502 9 is by a 
single Judge of this Court and purports to follow 
the decision of tho Allahabad High Court just 
referred to. There are certain observations in 
this judgment with which wo are not in agree¬ 
ment. It was pointed out in I. L. R. (1942) Mad. 


439- at pp. 446 and 447 that they are open to cri¬ 
ticism. We therefore deem it unnecessary to 
discuss it any further. 

[14] On behalf of the respondent Mr. Yiswa- 
natha Sastri cited the decision in 1935 A, L J. 
749. 5 Except in one respect this decision did not 
carry the discussion very much further than 47 
Cal. 175, 1 I. L. R. (1942) Mad. 438 2 and i. L. R. 
(l943)-l-cal. 59. 4 Dealing with the rights of a 
defendant mortgagee this decision laid down that 
he will not be entitled to be paid unless there is 
some amicable settlement between him and the 
mortgagor and that otherwise he will have to 
bring a suit against the mortgagor just as the 
other mortgagee and that if a sale of the pro¬ 
perty had already taken place his charge will 
fasten on the balance of the sale proceeds which 
is held by the Court as substituted security. 

[15] As is apparent from the above discussion 
it seem3 to us that tho law as to how a suit by 
one of several co-mortgagees is to be framed is 
fairly clear. It is also clear that the judgment 
and decree in o. S. No. 15 of 1935 did not pro¬ 
ceed on the basis on which they should have 
proceeded according to tho above decisions, tho 
most material deviation being that the amount 
that w’as declared to be payable was only the 
two-thirds that was due to the plaintiffs together 
with interest and costs and not as it should have 
been the entire amount due in respect of the 
mortgage. That the decree and judgment there¬ 
fore proceeded upon a defective basis may be 
readily admitted but what we are really called 
upon to decide in this case is whether by reason 
of the defective character of the decree and judg¬ 
ment the plaintiff l’s rights were extinguished 
as the appellant contends, or left unaffected, as 
is contended on behalf of the respondents. The 
decisions we have so far dealt with are concern¬ 
ed only with pointing out bow the plaint and 
the decree in a suit properly constituted and 
properly tried should run. None of them is of 
any help in deciding as to the consequences of 
a defective suit and a defective decree. 

[16] We are invited by the appellant to hold 
that since there was no provision in the decree in 
O. s. No. 15 of 1935 for the payment by the 
mortgagor of tbe entire amount due under the 
mortgage and there was a direction only that 
two-thirds of that amount should be paid, the 
claim as to the remaining i must be taken to 
have been wiped out. We do not think this 
necessarily follows. On a fair reading of the 
judgment and decree it seems to us obvious that 
the Court did not intend or purport to deal with 
the right of the present plaintiff l to recover his 
^ of tbe mortgage amount. It was left out to be 
dealt with in future in a suit to be 61ed by him. 
The mere fact that this was not tho best or even 
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proper way of dealing with the rights of the 
parties doe3 not justify the conclusion that what 
the Court deliberately left out or reserved for 
future determination must be taken to have 
been negatived. 

[17] In support of his argument that the 
extinguishment of plaintiff l’s mortgage i 3 the 
necessary, though perhaps unintended, result of 
the previous decree and judgment. Mr. Mutbu- 
krishna Aiyar, advocate for the appellant, relied 
upon another line of decisions to which we shall 
immediately refer. The first of them is the deci¬ 
sion in 1896 A. W. N. 147; 9 the headnote in that 
case runs as follows : 

‘‘One of two joint mortgagees sued for her moiety of 
the mortgage debt and obtained a decree for sale of the 
whole mortgaged property. The other mortgagee would 
not join as plaintiff in that suit and was accordingly 
made a defendant. Subsequently the other mortgagees 
sued the mortgagor for recovery of his moiety of the 
mortgage debt by sale of the whole mortgaged property. 
Held that such a suit would not lie.” 

The material difference however between that 
case and the present one is that there was in our 
case no Court sale of the hypotheea as in the 
case with which the Allahabad Judges were 
concerned. It is therefore unnecessary to consi¬ 
der what the consequences would have been if 
there had been such a sale. It will be re-called 
that defendant 4, the purchaser by private 
sale of a portion 0 f the hypotheea from the 
mortgagor, paid off the amount due to the decree- 
holders in O. S. No. 15 of 1935 and a sale through 
Court was consequently unnecessary. In the 
events that have happened, the relevant para¬ 
graph of the decree in para 2 (ll) which provides 
that on the payment of the amount previously 
specified the plaintiffs shall, if so required, recon¬ 
vey or retransfer the said property free from 
the said mortgage. The words “the said mort¬ 
gage may no doubt be suggestive of the mort¬ 
gage dated 26-1-1920 in its entirety; but if regard 
is had to the fact that the plaintiffs were, by 
that very decree, declared to be entitled to a 2/3 
share in the mortgage it would not be unreason¬ 
able to construe those words as indicative of the 
plaintiffs interests in the suit mortgage. As the 
advocate for the respondents rightly points out, 
the plaintiffs could not convey anything more 

than what they had, namely, their 2/3 share in 
the mortgage. 

[18] The cases in 49 Mad. G91 10 and (1884) 25 
Ch. D. 333 u were next cited on behalf of the 
appellant to support the argument that the 
rights put in suit in o. s. No. 15 of 1935 were 
merged in the judgment and decree and are no 
longer outstanding. In 49 Mad. 691 10 there was 
a preliminary decree for sale on a mortgage. 
The mortgagor failed within the time fixed in 
the decree to pay up the amount due under the 


mortgage and a final decree for sale was passed. 
The mortgagee however did not execute the final 
decree and continued in possession. It was held 
that the mortgagor could not institute a suit for 
redemption against the mortgagee, following the 
rule of res judicata laid down by the Full 
Bench in 25 Mad. 300. 12 It was pointed out on 
behalf of the respondents that the correctness of 
the last mentioned decision was doubted in 
I. L. R. (1937) Mad. 545 13 in view of a decision 
given by the Privy Council meanwhile in 66 ALL. 

561. 11 It seems to us unnecessary to discuss the 
implications of the decision in 25 Mad. 300 12 or 
its correctness or the extent to which the decision 
in 49 Mad. 691 10 can be sustained on its own 
reasoning and apart from its reliance on 25 Mad. 

300. 12 It is obvious that in the case in 49 Mad. 
691 10 the right of redemption of the mortgagor 
was intended to be and was dealt with. It was 
directly the subject of adjudication. That being 
so, it was held that the rule of res judicata as 
pronounced in 25 Mad, 300 12 barred a second 
suit in which again the mortgagor’s right of 
redemption was sought to be brought into issue. 
As we have already observed, there was in 
o. S. No. 15 of 1935 no adjudication on the rights 
of the present plaintiff l which were deliberately 
left out of consideration. 

[19] In (1884) 25 ch. D. 338 11 a mortgagee sued 
his mortgagor on the covenant in the mortgage 
for the[repayment of'the principal sum with inte¬ 
rest thereon. It was held that the mortgagee was, 
as from the date of the judgment, entitled only to 
interest at the judgment rate of 4 per cent, and 
was not entitled to interest at the rate of 5 per 
cent, as provided in the covenant, as the cove¬ 
nant became merged in the judgment. This 
again is a case where the right in question was 
dealt with by the judgment which altered the 
position of the parties as creditor and debtor 
into that of decree-holder and judgment-debtor 
with the necessary consequence that the contract 
rate of interest could no longer be claimed after 
the judgment was given. The case we are con¬ 
cerned with is wholly unlike the case in (1884) 

25 ch. D. 838 11 because the rights that are now 
sought to be enforced are altogether outside the 
scope of the decree which was given in the 
previous suit. 

[ 20 ] On behalf of the respondents Mr. Viswana- 
tha Sa3fcri argued that the joining of a party 
to a mortgage suit in order to satisfy the require¬ 
ments of the processual law does not necessarily 
mean or imply that the right of that party 
is concluded by the decree, and he has cited by 
way of analogy the instance of a suit for sale 
by a first mortgagee impleading a puisne mort¬ 
gagee, in which the decree usually provides for 
the payment, out of the sale proceeds, if there 
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is to be a sale,* firstly to the prior mortgagee 
and then to the extent of any surplus that may 
remain to the second mortgagee. If the first 
mortgagee is paid outside Court the second 
mortgagee cannot execute the decree for the 
realisation of the amount due to him and must 
file a separate suit. It is however unnecessary to 
invoke any such analogy as the right of plain¬ 
tiff 1 was not the subject of even a declara¬ 
tion in O. S. No. 15 of 1935 and, in our opinion, 
it is not open to the mortgagor or to defendant 
4 who claims under him to refuse to abide 
by that judgment when it proceeded, even if 
it be erroneously, to leave the rights of plaintiff 
1 untouched. 

[21] The decision in 39 Mad. 17 15 cited by the 
advocate for the respondents seems to us to be 
helpful. It was held in that case that there can be 
a severance of the interests of several mortgagees 
to a mortgage not only with the consent of the 
mortgagor as contemplated by S. 67 (d), T. P. Act, 
but also where such severance is effected by a 
decree of Court binding the mortgagor. Applying 
that principle it is claimed by the respondents 
that there was such a severance of the interests 
of defendants 1 and 2 on the one hand and 
plaintiff l on the other by the decree in O. S. 
No. 15 of 1935. 

[22] The argument on behalf of the appel¬ 
lant seems to us to import the consequences of 
a decree which should have been passed in 
accordance with the principles laid down in 47 
Cal. 175 1 and the other cases to which we have 
already adverted, into a case where the decree 
and judgment proceeded upon entirely different 
lines. The mere fact that neither the decree nor 
the judgment proceeded as they should have 
done, does not, in our opinion, ipso facto, lead 
to the extinguishment of those rights, which 
would no doubt have been extinguished if there 
ihad been a proper adjudication and if a proper 
decree had been drawn up. It seems to us that 
in such case the rights of the parties fall to be 
decided in the light of and on an examination 
of the scope of the adjudication contained in the 
judgment and of the terms of the decree as it 
is actually worded. ' 

[23] We are not prepared to subscribe to the 
proposition that the right of a co-mortgagee 
defendant ia extinguished automatically on the 
passing of a decree in favour of the plaintiff 
co-mortgagee irrespective of the nature of the 
judgment given and the language of the decree 
passed in it and irrespective of whether or not 
the right of the co-mortgagee was the subject 
of adjudication. There is, in our opinion, no 
principle or binding authority in support of 
euch a proposition. We have, therefore, come to 
the conclusion, on an examination of the judg¬ 


ment and decree in 0. S. No. 15 of 1935 and 
having regard to the payment of the said decree 
outside Court by the defendant 4, that the 
right of plaintiff 1 is in no way affected or 
extinguished. 

[24] We accordingly dismiss the appeal with 
costs of respondents 1 to 3. (The legal representa¬ 
tives of the deceased plaintiff l). 

C.R.K./K.S. Appeal dismissed. 


A. I. R. (35) 1948 Madras 23 [C. N. 12.] 

Horwill and Bell JJ. 

In re Bheemavaropu Subba Beddi and 
another — Accused. 

Referred Trial No. 161 and Cri. Appeals N'os. 701 
and 705 of 1946, Decided on 22*1*1947, from order of 
Sessions Judge, Kistna division, D/- 24-10-1946. 

(a) Criminal P. C. (1898), S. 161 — Record of 
statements. 

It is not necessary for the investigating officer t<> 
record verbatim what the various witnesses tell him. 
Section 161 (3) was not intended to make it incumbent 
upon the investigating officer to record a statement in 
greater detail than was the practice prior to the am¬ 
endment. This new sub-section hits at the practice of 
writing against the names of certain witnesses after 
the first that they corroborated the statements of the 
earlier witness. 31 A. I. R. 1944 Mad 385, Rel on. 

[Paras 9 and 11] 

('46-Corn.) Cr. P. C., S. 161, N. 6. 

(b) Criminal P. C. (1898), S. 161 (3) — Rough 
notes instead of recording of statements — Per¬ 
missibility. 

(Per Bell, J.) — It cannot be the law that a police 
officer investigating a crime bas only two alternatives, 
viz, to record nothing, or to take a separate statement 
from each witness. It is not the law that the police must 
record individual statements under S. 161 which spe¬ 
cifically says that he may and not that he must 
reduce the statement of a witness into writing. To 
expect the police officer to compile his case diary from 
memory is also absurd; and - indeed might in certain 
circumstances he most undesirable. Nothing is more 
natural than that he should make rough notes of 
information which later he would set out in proper 
form in the case diary for the scrutiny of his superior 
officers in whose bands, after all, lies the subsequent 
control of the matter. [Para 5] 

(Per Horwill, J■) — Although no irregularity is 
committed by the taking of notes for the prepara¬ 
tion of the case diary instead of recording statements, 
it is desirable that statements should be recorded 
where reasons of urgency do not preclude this course. 

[Para 14j 

(’46-Com.) Cr. P. C., S. 161, N. 6. 

(c) Criminal P. C. (1898), S. 161 — Preservation 
of notes. 

It is desirable that notes however and whenever taken 
by the police officer should be preserved: 32 A. I. R. 
1945 Nag. 1, Rel. on. [Para 5] 

Cases referred :— 

1. (’44) 1944-1 M. L. J. 253 : 31 A. I. R. 1944 Mad 

385 : ILR (1944) Mad 897: 217 I.C. 275, In re Gurava 

Vannan. 

2. (’45) 32 A. I. R. 1945 Nag 1 : I. L. R. (1945) Nag 

151 : 218 I. C. 294, Baliram Tikaram v. Emperor. 
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K. S. JayaramaAiyar for C. K. Venkatanarasim- 
ham and V. V. Radhakrishnan —for Acoused. 
Asst. Public Prosecutor — for the Crown. 


Belli. — The appellants are a brother and 
a sister who were charged respectively with 
the murder and abetment of murder of one 
Guntaka Somireddi in the village of Nunna 
on 13-5-1946. They were both sentenced to death. 

[2] (After discussing the facts and evidence 
in the case, his Lordship proceeded.) Mr. 
Jayarama Aiyar, however, has raised a point 
to which some attention must be given. He 
says that the method of investigation employed 
by the police was such as to deprive the accu- 
sed and his advisers of the assistance or oppor¬ 
tunity which the Code of Criminal Procedure 
provides for scrutinising the evidence called 
for the prosecution. He based his contention 
in the main on the evidence of p. w. 14 , the 
Circle Inspector and on that of p. w. 13, the 
Sub-Inspector, to a smaller extent. P. W. 13 
in cross-examination said that he collected the 
witnesses and kept them ready for investigation 
by his superior officer. He said that he did 
not examine any witness and that that was done 
by the Circle Inspector.The witnesses, he said, were 
examined separately and they were asked to 
state what they knew. As they were being 
examined, the Circle Inspector took some notes. 
The Circle Inspector, p. w. 14, says that he 

examined p. ws. l, and 6 to 9 and 11 besides 
five others. 


.“I examined witnesses. From my case diary I cannot 
aay whom I examined first and whom I examined 
second and so on. I cannot say from my case diary as 
to wbat each witness stated. 1 cannot also state from 
my memory. I took down my own notes. I first asked 
one by one what the witnesses knew of the offence 
and then took my own notes and questioned the 
witnesses again by way of verification of what notes 
of events I had taken down. In my notes I took a 
summary of what all the witnesses stated. Those notes 
will also give an idea of whateach witness stated if care¬ 
fully gone through. On the same day I elaborated it into 
the form I have in my case diary. I took into account 
all the reports, inquest report, mediators' report, first 
information report, etc. I have my rough notes with 
me. They are not required to be sent anywhere. There 

‘1 ®M P ? 3C £ b ! a rU,e under w hich these rough notes 
should be filed .... As it is not necessary to prepare 
individual statements I did not prepare any.” 

[3] On those words Mr. Jayarama Ayyar 
builds up the contention that the police failed in 
their duty in not taking individual statements 
from each witness and preserving them so that 
they could have been available if required for 
the accused and his advisers to check the evi¬ 
dence given in the witness-box by the various 
witnesses. 


[4] He has referred us to ss. 160 , 161 , 162 
and 172, Criminal P.' C. Section ICO provi¬ 
des that a police officer has power to re¬ 
quire the attendance of any person who 


appears to be acquainted with the circumstances 
of the case. Section 161 provides that when such 
a person has been ordered to attend, the police 
officer may examine him orally as to the facts 
and circumstances of the case. Such person is 
bound to answer any questions put to him by 

the police officer, unless they would tend to 
incriminate him. By recent amendment of Act 
2 of 1945, it is provided that if the police officer 
thinks fit he may reduce into writing any state¬ 
ment made to him in the course of his investi¬ 
gation, and if he does so, he must make a sepa¬ 
rate record of the statement of each person. If 
the police officer so decides, and a statement is 
taken from the individual witness, then under 
S. 162 that may be used in the circums¬ 
tances provided for in that section. Under S. 
172 there is a general direction, that every 
police officer making an investigation must 
compile a diary day by day. Whether he does so 
from memory or by means of notes taken by 
him at the time is not provided and it would 
seem that the circumstances of each case must 
be considered if and when the conduct of the 
police in conducting an investigation is 
questioned. 

Col In this case on a plain reading, as it 
seems to us, of the Circle Inspector’s evidence, 
he interviewed various witnesses and asked them 
one by one what they knew about the events. 
He then made some notes of what they said and 
asked them again as to whether the effect of his 
notes was correct. He was in fact preparing the 
material for the case diary which he was bound 
to compile sometime during the day. He says 
that he took no individual statement from any 
witness, although he says that his notes and the 
case diary would give some idea of what each 
witness had said. One must not forget that P. 
Ws. 1, 2, 8 and 10 spoke about their own know- 
ledge of the events which was not the evidence 
of the eye-witnesses. P. Ws. 6 and 7 only spoke 
to the murder and their evidence is practically 
the same. It has been held recently in 1944-1 
M. L. J. 253 1 that it is not the duty of the in- 
vestigating officer to do more than record a gist 
of the statement made to him. To require other¬ 
wise would paralyse any investigation of the 
kind which took place in this case. Mr. Jaya¬ 
rama Aiyar has urged that the police officer 
must deliberately have refrained from taking 
individual statements and contented himself with 
rough notes in order to prejudice the accused at 
his trial. We can see no basis for the contention. 

It is no doubt desirable as was pointed out in 
A. I. R. 1945 Nag. i 2 that notes however and 
whenever taken by the police officer should be 
preserved. In that case the rough notes taken 
by the police officer had been destroyed. In this 
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case the Circle Inspector in the witness-box in 


the Sessions Court said that he had his rough 
notes in his pocket. No request was made by 
counsel for the accused that they should be pro¬ 
duced so that he might read them. If such a 
request had been made, it would unquestionably 
have been granted. In fact, while the case was 
in the committing Court, an application was 
made by the legal advisers of accused 1 for 
copies of the S. 162 statements, if any, atid the 
reply was given not only then, but again in the 
Sessions Court that there were no such state¬ 
ments. The authorities, however, at once tender¬ 
ed the case diary in order to assist the accused 
in every way that was possible. We have looked 
at the case diary and also at the rough notes 
which we caused to be sent here, and it is clear 
to us that the case diary is merely an amplifica¬ 
tion of the rough notes taken by the investigating 
officer. The officer has sworn that he took no 
other statements, and we think that no criticism 
can be made of his conduct. Whatever there 
was in the way of documents was made avail¬ 
able to the advisers of the accused at the earliest 
possible opportunity. The learned Sessions Judge 
has observed that : 

“The defence has been given an opportunity of peru¬ 
sing all the statements recorded in the diary and the 
learned Public Prosecutor has discharged his duties on 
behalf of the Crown in an exceptionally impartial man¬ 
ner and has given all the co-operation to the defence 
counsel necessary to make S. 162, Criminal P. C., work 
smoothly, with the consent of this Court.” 

He adds that he is unable to find any ground 
for complaint by the counsel for the defence and 
we agree with his conclusion. It cannot, we 
think, be the law that a police officer investigat¬ 
ing a crime has only two alternatives, viz., to 
record nothing, or to take a separate statement 
from each witness. It is not the law, we think, 
that the police must record individual statements 
under s. 161 which specifically says that he may 
and not that he must reduce the statement of a 
witness into writing. To expect the police officer 
to compile his case diary from memory is also, 

I we think, absurd; and indeed might in certain 
circumstances be most undesirable. Nothing is 
more natural than that he should make rough 
notes of information which later he would set 
out in proper form in the case diary for the 

scrutiny ° f his superior officers in whose hands, 

after all, lies the subsequent control of the 
matter, 

[6] We think, therefore, that there is no sub- 
stance in the point raised by Mr. Jayarama 
Ayyar. Apart from that, the evidence, we think, 
is more than adequate to support the prosecution 
case against A-l. This was a brutal murder, the 
deceased being killed while ho was asleep. There 
appear to be no extenuating circumstances. In 


our opinion the conviction of A-l and the sen¬ 
tence imposed upon him should be confirmed 
and his appeal dismissed. 

[7] Horwill J. —I would like to add a word 
or two on the objection taken by Mr. Jayarama 
Aiyar to the form of the police records and to 
the procedure adopted during the trial. 

[8] Two questions arise ; (l) whether the in- 
vestigating officer committed any irregularity 
which vitiated the proceedings, and (2) whether 
the defence was in any way prejudiced by the 
manner in which the proceedings took place in 
the lower Court and the police records ex¬ 
amined. 

[9] It has been generally held by all the High 
Courts of India that it is not necessary for the 

* t 

investigating officers to record verbatim wlnuj 
the various witnesses tell them. For example,' 

Mockett J. said in 1914-1 M. L. J. 253 1 : 

“It is not the duty of the investigating Officer to d 
more than record a gist of the statements made to 
him.” 

[ 10 ] Since that judgment was pronounced, 
however, there has been an amendment of S. 161 , 
Criminal P. C., and Mr. Jayaram Aiyar argues 
that it is now incumbent upon the police, if they 
write anything at all during the course of their 
investigation, to record a verbatim statement. 
The new sub-section runs : 

‘‘The police officer may reduce into writing any state¬ 
ment made to him in the course of an examination 
under the section, and if he does so, he shall make a 
separate record of the statement of each such person 
whose statement he records.” 

[11] It is difficult to believe that the Legisla¬ 
ture intended by tki3 amendment that an in¬ 
vestigating officer should record a statement of 
every person examined with the same meticulous 
care as a Court records a deposition; for that 
would be losing sight of the principal purposes 
of an investigation, which are to detect the 
offence, arrest the accused, and to file a charge 
sheet before the competent Court. There may bo 
circumstances in which an investigation can 
proceed at leisure; but it may often bo the case 
that an investigating officer has time only to 
record the outlines of what has been said, and 
then to proceed to something more urgent, such 
as the arresting of the accused or the recovery 
of property. Undue delay in examining witnesses 
might make it much more difficult, if not im¬ 
possible, to complete an investigation su:cess- 
fully; and it does not seem that S. 161 (3) was 
intended to make it incumbent upon the investi¬ 
gating officer to record a statement in greater 
detail than was the practice prior to the amend¬ 
ment. This new sub-section seems to hit at the 
practice of writing against the names of certain 
witnesses after the first that they corroborated! 
the statements of the earlier witness. 
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[ 12 ] If the notes in the present case had been 
m the form of summaries of statements made 
by the individual witnesses, then those notes 
should have been made available to the defence. 
It is noteworthy that although the notes were 
on the person of the Inspector during his exa¬ 
mination in the Sessions Court, he was not asked 
to show them. We have examined them in this 
Court to see if they are mere summaries of 
statements; and we find that they are not. The 
entries in the case diary are in the form of a 
detailed narrative, in which the actions or pre¬ 
sence of various witnesses are frequently referred 
to, so that it is possible to infer from the parti¬ 
culars of the narrative that certain things were 
seen by certain witnesses, and that they <»ave 
certain information. We find that the notes give 
a very brief summary of the narrative found in 
the case diary, and do not take the form of 
summaries of individual statements made by the 
various witnesses; so that if the police officer 

had objected to the production of his : notes_ 

which he did not — he would have been fully 
justified in doing so. 

[13] The learned Sessions Judge felt—as in¬ 
deed did the Public Prosecutor—that every con¬ 
cession should be given to the defence, so that 
they might know what was said and done during 
the investigation, and so the defence were allow¬ 
ed to examine the case diary. Even if the notes 
had been inspected, no more information would 
have been available to the defence. Mr. Jaya- 
rama Aiyar has seen the notes and concedes that 

they are unintelligible to one unacquainted with 
the records. 

[14] Although no irregularity was committed 
jby the taking of notes for the preparation of the 
case diary instead of recording statements, it 
seems desirable that statements should be record¬ 
ed where reasons of urgency do not preclude 
'this course. It can easily be seen that if the 
practice adopted in this case were generally 
followed and statements never produced, the 
discretion given to the police under S. 161 , Cri¬ 
minal P. C., might be much abused. An unscru. 
pulous investigating officer might record state¬ 
ments, draw up notes suitable for the preparation 
of the case diary, and then suppress the state¬ 
ments, denying their existence. It is often of 
great assistance to the Court to know what the 
earlier statements of witnesses were; and an ac¬ 
cused who cannot point to contrary statements 
made by witnesses when first examined, because 
those statements were not recorded, labours 
under a disadvantage that should be avoided 
unless the exigencies of the investigation make 
the recording of statements undesirable. 

O.R.K./d.S, Appeal dismissed. 


A. I. R. 
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Patanjali Sastri and Bell JJ. 

Subbu Naidu and others — Appellants v. 
Varadarajulu Naidu and others — Respon¬ 
dents. 

Appeal No. 239 and C. M. P. No. 2490 of 1945, 
Decided on 15-11-1946, against decree of Dist. Court, 
North Arcot at Vellore, in 0. S. No. 4 of 1944. 

(a) Evidence Act (1872), S. 102 — Both sides 
adducing evidence—Onus. 

When both sides have adduced their evidence in the 
case, the Court has ordinarily to determine the point 
in dispute on such evidence and the question of onus 
becomes immaterial : 19 A.I.R. 1932 Mad. 207, Ref. 

[Para 6] 

(b) Registration Act (1908), S. 49—Admissibility 
of unregistered document — Purposes. 

Unlike the Stamp Act which renders an instrument 
not duly stamped inadmissible “for any purpose” the 
Registration Act prohibits admission only for certain 
purposes of an unregistered but compulsorily registrable 
instrument: 31 A.I.R. 1944 Mad. 550 (F. B.), Ref. 

[Para 8] 

(c) Registration Act (1908), S. 49 — Unregistered 
partition deed — Admissibility to prove division of 
outstandings only. 

An unregistered partition deed of the immovable pro¬ 
perties and outstandings due to the family is not 
admissible to prove the partition of the outstandings 
only when their division cannot be regarded as a sever¬ 
able part of the transaction valid and operative: 4 A.I.R. 
1917 Mad. 77 (F. B.); 18 A. I. R. 1931 Mad. 580, 
Bel. on.; 8 A.I.R. 1921 Mad. 137, Disting. [Para 11] 

(’45-Com.) Registration Act, S. 49, Note 29. 

(d) Registration Act (1908), S. 49 (c) — Unregis¬ 
tered partition deed — Admissibility. 

A declaration in an unregistered but compulsorily 
registrable partition deed that the family properties 
had been divided and that there were no more pro¬ 
perties, debts or cash left to be thereafter divided is not 
admissible to prove that there was a complete partition. 

[Para 12] 

(’45-Com.) Registration Act, S. 49, Note 29. 

I (e) Registration Act (1908), S. 49—Unregistered 
partition deed — Admissibility to prove nature of 
possession. 

An unregistered but compulsorily registrable parti- 
I tion deed is admissible to prove the adverse character 
f of a sharer’s possession of the lands which were allott- 
! ed to him under the partition deed though such allot- 
( ment is ineffectual tor want of registration : 6 A. I. R. 
i £919 P. C. 44 ; 11 A.I.R. 1924 Mad. 292 and 16 A.I.R. 

£929 Mad. 16, Bel. on. [Para 13] 

(’45-Com.) Registration Act, S. 49, Note 14, Pt. 1. 

(f) Limitation Act (1908), S. 14 — Return of 
plaint for presentation to proper Court. 

The plaintiff is entitled to claim exclusion of time 
under S. 14 till an endorsement on the plaint under 
O. 7, R. 10 (2), Civil P. C., but not thereafter 
except perhaps where he can show that the Court 
delayed the return of the plaint in spite of his endea¬ 
vour to take it back. If the plaintiff allows some time 
to elapse before he actually takes baok the plaint 
such time cannot be excluded : 15 A. I. R. 1928 Bom. 

252 and 20 A. I. R. 1933 Cal. 914, Rel. on; 26 A. I. B. 
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19S9 All. 590; 20 A. I. R. 1933 Lah. 611 and 18 A.I.R. 
1926 Mad. 178, Expl. [Paras 14 and 15] 

(’42-Com.) Lim. Act, S. 14, Note 27, Pts. 1 and 2. 

(g) Evidence Act (1872), S. 91 — Partition deed 
unregistered — Admissibility — Oral evidence to 
prove terms. 

Where the instrument of partition, being unregister¬ 
ed, cannot be admitted as evidence of the transaction, 
oral evidence to prove the terms of the agreement is 
barred under S. 91 : 31 A. I. R. 1944 Mad. 550 (F. B.), 
Bel. on.; 33 A. I. R. 1946 P.C. 51, Expl. and Disting.-, 
33 A. I. R. 1946 Mad. 534, Dissent. [Para 17] 

Cases referred \— 

1. (’32) 55 Mad. 483 : 19 A. I. R. 1932 Mad. 207 : 137 
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Patanjali Sastri J. — This ig an appeal 
brought by defendants 1, 4 and 5 from a preli¬ 
minary decree for partition and accounts passed 
by the district Court of North Arcot. The suit 
was originally brought by respondent 1 in the 
Court of the District Munsif at Arni, but as the 
value of the properties involved was found to 
be beyond the pecuniary jurisdiction of that 
Court the plaint was returned to be presented 
to the proper Court and was later filed in the 
Court of the Subordinate Judge at Vellore from 
where it was transferred to the District 
Court. 

[2l The relationship of the parties to one 


another will appear from tho following genea¬ 
logical table : 

Pasam Lingappa Naidu : Muniyamuial (6th defendant) 
(died 55 yeara ago) (died after suit) 

1 _ I 

III I 

Subbu Doraiswami Chinnaswami Gopul 
Naidu Naidu Naidu Naidu 

(deft. 1) (died in 1932) (deft. 2) (deft. 3) 

I I 

Varadarajulu Naidu Badrachalam Naidu 
(plaintiff) (deft. 7) 

i I 

Ramakrishna Naidu Rajaratna Naidu 
(deft. 4) (deft. 5) 

[3] The family originally lived in a village 
called Vallam, North Arcot District, but mig¬ 
rated more than sixty years ago to the village 
of Oorkudi in the same district during the life¬ 
time of Pasam Lingappa Naidu, the common 
ancestor, who died in the nineties of the last 
century. It is common ground, that the family 
then owned lands and houses both at Vallam 
and at Oorkudi, and it is also in evidence that 
Lingappa Naidu was doing some money-lending 
on a small scale and acquired some properties. 
Under the management of defendant 1 after 
Lingappa’s death, the money-lending business 
was expanded and other properties at Oorkudi 
and elsewhere were purchased. But all was not 
well with the family as the youngest brother, 
defendant 3, fell into evil ways, incurred con¬ 
siderable debts by reckless living and was 
eventually adjudicated insolvent on his own 
petition. The plaintiff’s father left the village 
on account of some misunderstandings and 
sought employment in Mysore State where he 
died in 1931 or 1932. In 1926 the plaintiff was 
married and there was separation in mess be¬ 
tween the members who till then were living 
together. These facts were not disputed before us. 

[3a] It was the plaintiff’s case as disclosed in 
his plaint and in his evidence that the proper¬ 
ties at Oorkudi alone were divided provisionally 
in 1928 as defendant 3 was running into debts, 
and it was thought desirable, in order to avoid 
trouble with his creditors, that the family pro¬ 
perties should appear to have been divided, and 
that the family money lending transactions 
standing in the name of defendant l and the 
properties purchased from the maternal uncle 
of the brothers should appear to have become 
the exclusive properties of defendant 1 . When, 
however, an attempt was made to bring into 
existence a document to that effect the plaintiff' 
and some others did not agree and the attempt 
was dropped. Thereafter in 1930, the provisional 
division of the Oorkudi properties was confirmed 
and some of the outstandings were also divided 
between the parties, the other immovable pro- 
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perties and outstannings of the business being 
continued as joint family properties in the 
management of defendant 1 on the understand, 
iag that he should account for these properties 
and that they should be divided after the 
disputes relating to the debts incurred by 
defendant 3 were settled once and for ail. After 
defendant 3 obtained his discharge in 1937, the 
plaintiff demanded his share of the properties 
and out3tanding3 which remained undivided 
and also of the properties subsequently acquir¬ 
ed by defendant 1 with the aid of family moneys, 
but failing to get satisfaction brought the 

present suit. Defendants 2 . 3 and 7 supported the 

plaintiff and claimed that their shares also in 

the suit properties should be separated and 
given to them. 

[4] Defendant l and his sons, defen¬ 
dants -i and 5, filed a joint written statement 
denying the main averments in the plaint, 
ihey alleged that the properties at Oorkudi 
were the only family properties and their 
income was hardly sufficient for the mainten¬ 
ance of the family. The family had no dealings 
or funds or outstandings. There was thus no family 
nucleus out of which other properties could be 
purchased. There was a complete partition in 
September 1928 of all available family pro- 
perties and thenceforward the parties lived as 
members of a divided family. At that parti¬ 
tion defendant l gave each of his brothers, 
out of grace, some money out of his own 
earnings, All the properties now claimed were 
his own self.acquisitions. The present suit for 
partition was therefore not maintainable. The 

suit was also barred by limitation and adverse 
possession. 

[5] The Court below found that the plea of 
self-acquisition broke down completely at the 
tria 1 when defendant i who was the princi- 
pal witness for the defence admitted that 

half nf'fK f ° D T De ? deali ”gsfor and on be¬ 
half of the family which was having a surplus 

income even when he was 20 years of age, 

(he ^as ,7 when he gave evidence) and that all 

0 properties and outstandings which stood in 

his name in 1928 belong to the family. Indeed, 

ne disowned the allegations to the contrary in 

hi3 written statement and stated that they 

were not based on his instructions. As regards 

e properties acquired by him after 1928 , the 

earned District Judge found that the acquisi- 

10 ns were attributable to the realisation of 

the outstandings then existing, as defendant 1 

admitted that he had no money dealings with 

others after that year. These findings were not i 

challenged before us by Mr. Satyanarana Rao I 

who appeared for the appellants. This leaves 

for consideration only the questions as to the i 
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l maintainability of the suit and acquisition of 
title by appellants by adverse possession. 

[g] In order to establish that there was a 
complete partition in September 1928, defen¬ 
dant 1 produced in the Court below an un- 
registered "koorchit” or instrument of partition 
put porting to evidence a partition arrangement 
among the members of the family including 
the plaintiff and the properties allotted to 
defendant. 1 . As objection was raised to the 
admission of the document the learned Judge 
ruled that the document, being compulsorily 
registrable under Section 17 (l) (b), Registra¬ 
tion Act, and not having been registered, could 
not be “looked into for any purpose.” 
Having rejected the document, the learned 
Judge also excluded oral evidence regarding 
the details of the partition. On the other evi¬ 
dence on record he found that, apart from the 
ancestral lands at Oorkudi and outstandings to 
the extent of rs. 20,000 which were admittedly 
divided, the first defendant was in possession of 
considerable extent of lands in other villages 
and outstandings amounting to Rs. 27,900, all of 
which had been acquired before 1928. This 
finding was, for the most part, based on the 
admissions of defendant 1 himself, and no 
serious attempt was made before us to displace 
it. As these properties were much in excess of 
the properties which were previously divided 
between the parties and as defendant 1’9 
attempt to make out that they were his self¬ 
acquisitions totally failed, the learned Judge 
accepted the plaintiff's case that only some of 
the properties were divided at the prior parti¬ 
tion and the other properties of the family 
were left in the management of the defendant 
1 as before to be divided after settlement of 
the disputes relating to defendant 3’s liabili¬ 
ties. Mr. Satyanarayana Rao refered to 55 
Mad. 483, 1 where it was held that a partition 
admitted or proved to have taken place must be 
presumed to be complete, and that the burden 
of proving that certain properties were excluded 
from the partition lay upon him who alleged it. 

As has often been pointed out when both sides 
have adduced their evidence in the case,) 
the Court has ordinarily to determine the! 
point in dispute on such evidence and the ques¬ 
tion of onus becomes immaterial. On the evi¬ 
dence in this case, the conclusion reached by 
the learned District Judge seems inevitable and 
we entirely agree with it. 

[7] The main attempt of Mr. Satyanarayana 
Rao before us was to have the excluded 
koorchit admitted in evidence in the appeal and 
to establish, on the strength of it, that defendant 
1 s case of a complete partition in.Septemberl92S 
was true or at any rate, that his possession of 
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the suit properties thereafter was exclusive and 
adverse to the plaintiff. Learned counsel also 
complained that the learned Judge wrongly 
refused to admit oral evidence to prove that the 
properties and outstandings which, according to 
the plaintiff, continued joint were, in fact, allot¬ 
ted to defendant l’s share at the partition. 

[8] The rejected koorchit has been filed in 
this Court with a petition for its admission in the 
appeal under O. 41, R. 27 (l) (a), Civil P. C., 
which allows a party to produce additional evi¬ 
dence in appeal where "the Court from whose 
decree the appeal is preferred has refused to 
admit evidence which ought to have been admit¬ 
ted.” It was urged that the learned District 
Judge erred in holding that the unregistered 
koorchit was inadmissible "for any purpose,” 
This contention is clearly right. Unlike the Indian 
Stamp Act which renders an instrument not 
duly stamped inadmissible "for any purpose” the 
Indian Registration Act prohibits its admission 
only for certain purposes (s. 49). I.L.R. (1945) Mad. 
160, 2 relied on by the learned Judge, lends no 
support to this view. Indeed, Mr. Munikanniah 
for the respondents did not attempt to support 
it. We are therefore of opinion that the docu¬ 
ment should have been admitted in evidence 
and, as its execution by the parties is not dis- 
\ puted before us, we admit it as additional evi¬ 
dence without formal proof. 

[9] The document is- described as "partition 
koorchit ' and it provides that the parties having 
divided "all our family properties, movables, 
lands, etc.,”, according to the advice of certain 
panchayatdars, defendant l, plaintiff, defen¬ 
dant 2 and defendant 3 should respectively 
take the properties mentioned in A, B, C and 
D schedules and hold and enjoy them absolutely. 
It further provides that defendant 1 should take 
the properties purchased from his maternal 
uncle Thoddappa Naidu, paying the purchase 
money himself for which he had executed a 
promissory note, and also certain other lands as 
ij J e sht a bagam or the special share of the 
eldest brother. The document then refers to the 
division on that day of the family debts and 

outstandings due to the family and concludes by 
declaring that : 


riivirUa* WC bave * hu3 a e reed and got the pro] 

we bnvl^nn 8 *! 18 ln f. he P resence of the panchayc 
vtsi,* r Properties, debts or cash hereafter 
divided I-rom thrs day onwards we have ex* 

blood relationship, no other relationship in rest 
assets and liabilities.” ^ 1 


It is signed by all the parties and the pancha¬ 
yatdars. Then follows "A schedule individual 
no. 1 . Subbu Naidu”, describing the item of 
immovable properties allotted to the share of 
defendant 1 . The document, however, seems in¬ 
complete in that it does not contain B, C and D 


schedules showing the items allotted to the other 

sharei-3. . 

[10] We mention here, only to dismiss, a some¬ 
what faint suggestion by Mr. Satyauarayan Rao, 
that the koorchit does not require registration 
as it is an award of arbitrators though accepted 
by the parties, and as such was exempted from 
registration under s. 17 (2)(vi) as it stood before 
the Amending Act of 1929. It is, however, obvious 
that the partition was effected by the parties 
themselves, though iu. the presence of certain 
panchayatdars who appear to have assisted the 
parties with their advice as meiiators. There is 
no indication in the document or elsewhere in 
the evidence that there was any submission to 
arbitration or that the parties intended to bo 
bound by the decision of the panchayatdars. 
The koorchit therefore requires registration and, 
being unregistered, cannot "affect any immove¬ 
able property comprised therein” nor be received 
”a3 evidence of any transaction affecting such 
property” (s. 49). 

[ill It was, however, urged for tiio appellants 
that at any rate the koorchit evidenced a valid 
partition of all the outstandings due to the 
family. Apart from the fact that mo3t of these 
debts, as appears from the evidence, consisted 
of mortgages of lands and stood on the same 
footing as the immovable properties comprised 
in the document their division cannot be regard-! 
ed as a severable part of the transaction valid 
and operative so far as these assets are concerned. 
In a family partition, no part of the transaction 
can be separated from the rest unless it appears 
that tho parties intended that that part should 
stand even though the other part should prove 
ineffectual. Where an instrument of partition 
provided that : 

" As we have in the presence of the under mentioned 
panchayatdars divided into equal moieties tho cash, 
moveables and immoveables etc. of which we are now 
possessed valued at Rs. 80,000, our connection shall 
hereafter be only by relationship, but we shall have 
no monetary concern in respect of those properties,” 

a Full Bench of this Court held that the docu¬ 
ment being unregistered could affect neither 
the immovable property nor, in the absence 
of any clear intention expressed therein, the 

moveables, the reasons given being: 

"When there is an entire contract and part of it 
cannot be enforced, the whole goes, whereas it is 
otherwise when an instrument contains two or more 
distinct contracts in which case they are severable.” 
30 M. L. J. 62. 3 

That decision governs the present case on this 
point, 44 Mad. 196,‘ where an uregistered gift deed 
comprising moveable and immoveable properties 
was held good in respect of the moveables is dis¬ 
tinguishable. Tho gift of the moveables was consi¬ 
dered severable as there was no reason to 
suppose that the donor intended it to fail even if 
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the gift proved inoperative a3 to the immovable 
properties. On the other hand, 55 Mad. 72 5 
where a division .of partnership assets consist¬ 
ing of moveables and immoveables was held to 
fail in its entirety for want of registration fur¬ 
nishes a closer analogy. 

[12] It was next suggested that the conclud¬ 
ing declaration that all the family properties 
had been divided and that there were no more 
(properties, debts or cash left to be thereafter 
divided was admissible ta prove the appellant’s 
case that there was a complete partition in 
1928. The suggestion is clearly untenable for 
that would be admitting the document a 3 evi¬ 
dence of the partition, which is exactly what is 
prohibited under s. 19, clause (c). 

[13] Lastly, it was contended that the docu¬ 
ment was admissible to prove the adverse 
character of defendant l’s possession of the 
lands which were allotted to him under 
I the koorchit though such allotment was in¬ 
effectual for want of registration. This conten¬ 
tion must be accepted, as it is supported by 
numerous decisions (vide 47 Mad. 203, 6 
A. I. R. 1929 Mad. 1G' purporting to be based 
on the Privy Council ruling in 43 Mad. 244 8 .) 
An attempt was made on behalf of the respon¬ 
dents to show that, on a close examination of 
the decision of their Lordships, it lends no sup¬ 
port to the view expressed in those cases but, 
as pointed out by Sir Dinshaw Mulla in his 
commentaries on the Registration Act, that 
view has been accepted by almost all the High 
Courts in India, and we do not feel disposed 
to refer the point to a Full Bench as we were 
invited to do especially as the point is of no 
more than academic interest on the facts of 
this case. 


[14] The plaintiff ha3 put forward two answers 
to the above contention. In the first place it is 
said that even if defendant l’s possession be taken 
to have been adverse to the plaintiff from the 
date of the koorchit , viz., 26-9-1928, the suit 
having been brought within the period of limita¬ 
tion, the appellant’s exclusive title has not'be- 
come perfected. As already stated, the suit was 
originally instituted in the Court of the District 
Mun9if, Ami, on 23-9-1940, i. e., just three days 
before the expiry of twelve years. The plaint 
was ordered to be returned on 23-1-1943 for pre¬ 
sentation to the proper Court, as the suit was 
found, on objection taken by the defendants, to 
be beyond the pecuniary jurisdiction of that 
Court. The plaintiff, however, took back the 
plaint from that Court only on 27th January, 
and represented it in the proper Court, viz., the 
Court of the Subordinate Judge, Vellore, on 
29th January. The question is, whether, hav¬ 
ing regard to these dates, the suit can be 


considered to have been filed in time. The 
plaintiff is clearly entitled under s. 14 , 
Limitation Act, to a deduction of the period 
between 23-9-1940 and 23-1-1943 when the 
plaint was ordered to be returned. Mr. Muni- 
kanniah, however, claimed that the period upto 
27th January should be excluded which no 
doubt would bring the suit within time. He con¬ 
tended that the period of exclusion under S. 14 
extended till the plaint was actually returned 
to the plaintiff or, at any rate till a reason¬ 
able time elapsed after it was ordered to 
be returned. We are unable to accept this 
contention. The exclusion provided for in 
S. 14 is of ,! the time during which the plaintiff 
has been prosecuting with due diligence” the 
infructuous proceedings, and explanation I 
to that section shows that the exclusion should 
cover “ the day on which the proceedings therein 
(i f e. infructuous suit or application) ended.” 
Now O. 7 R. 10 (2), Civil P. C., provides that “on 
returning a plaint the Judge shall endorse 
thereon the date of its presentation and return, 
the name of the party presenting it and a brief 
statement of the reasons for returning it.” Such 
endorsement was made in the present case on 
23rd January itself when the order was passed, 
and there is nothing to indicate, that it was 
made by the Judge in Chambers without the 
knowledge of the plaintiff and his pleader as 
was suggested. As the endorsement is an essen¬ 
tial formality and the plaint cannot be returned 
before it is made, the plaintiff is, no doubt, enti¬ 
tled to claim exclusion of time till then. The 
proceedings in the former suit cannot reasonably 
be said to have ended before such endorsement 
is made. But the plaintiff is not, in our opinion, 
entitled to any deduction thereafter except per¬ 
haps where he can show that the Court delayed 
the return of the plaints in spite of his endea¬ 
vour to take it baok. In such cases the Bombay 
High Court allowed exclusion of the further 
period also, but it is unnecessary for us to ex¬ 
press any concluded opinion on that point as 
there is no suggestion here that the plaint was 
not ready for return till the 27th January. The 
view we have expressed above finds support in 
52 Bom. 477,° at p. 490 and 60 cal. 1122. 10 

[ 15 ] Mr. Munikanniah referred to 22 M.L.w. 
816, 11 1. L. R- (1939) ALL. 709, 12 and A. I. R. 1933 
Lab. 611, 13 as supporting his contention. On an 
examination of the facts of those cases it would 
appear that the only point decided was that the 
proceedings in the former* suit or application 
could not be considered to have come to an end 
as soon as the Court recorded an order that the 
plaint should be returned. It was apparently not 
necessary to consider what further deduction 
the plaintiff was entitled to claim beyond that 
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date. In such circumstances, observations to the 
effect that the period to be excluded under s. 14 
extends up to the date of the “ actual return" 
of the plaint can only be regarded as loosely 
worded and not as laying down the proposition 
that whatever time the plaintiff allows to elapse 
before he actually takes back the plaint should 
also be excluded, for that would be allowing him 
to take advantage of his own delay. It follows 
therefore that defendant l’s possession must be 
held to have been sufficiently long to found a 
title by prescription if it was really exclusive 
and adverse to the plaintiff, which it would be 
if the extra allotments which the koorch.it pur¬ 
ports to make in his favour were intended to be 
real and not merely fictitious and colourable. 
This brings us to the other answer of the plain¬ 
tiff to the plea of adverse possession. 

[16] Mr. Munikanniah urged that the said 
allotments under the koorchit were merely 
make-believe, being part of a scheme to put the 
family properties (except those at Oorkudi which 
were then divided in order to lend an appear¬ 
ance of reality to the whole transaction) out of 
the reach of defendant 3’s creditors. The 
koorchit having been excluded from the record 
altogether, the evidence adduced at the trial 
makes no specific reference to it but, as we have 
already observed, such evidence leaves no room 
for doubt that the extra properties and outstan¬ 
dings then left in the hands of defendant 1 could 
not have been intended to be taken by him ex¬ 
clusively for his share. It will be recalled that, 
in addition to the 3 acres 56 cents of nanja and 
about 8 acres of punja lands and outstandings 
of the value of about Rs. 5000 which defendant 1 
got just like the other sharers, a whole lot of pro¬ 
perties in Vallam and other villages, and out¬ 
standings due to the family amounting to 
R9. 27,900 (which exceeded those allotted to the 
shares of all the branches put together) were left 
in the hands of defendant 1 . It was most impro¬ 
bable that this disproportionately large extent of 
family property could have been allotted to his 
share. Conscious that this striking disparity 
needed explanation, defendant 1 attempted to 
make out that all except the Oorkudi properties 
were his self-acquisition, and that he gave to 
each of his brothers some of the outstandings 

ft f f °* S^ce. But this case, as already 

stated, broke down completely at the trial when 
defendant 1 was compelled to admit that they 
were all family properties. As regards the lands 
purchased by him in 1919 from Thoddappa 
Naidu, he shuffled and prevaricated and'spoke 
of having borrowed from one Nandagopal Naidu 
on a promissory note for paying the purchase 
money and discharged that debt after 1928 with 
his own earnings. The learned District Judge 


has discredited the whole story and found that 
the purchase was paid for from the family 
funds, a finding with which we entirely agree. 
In such circumstances, the recitals in the koor¬ 
chit regarding the allotment to defondant 1 
of the immoveable properties other than those 
admittedly divided between the parties can 
only be regarded as invented with ulterior 
motives, the truth being, as we have found 
already agreeing with the learned District 
Judge, that these properties along with the out¬ 
standings which were not divided were left in 
the management of the first defendant as before 
to be divided later after the troubles of defen¬ 
dant 3 with his creditors were over. In this 
view no question arises of adverse possession 
on the part of the appellants, as to which 
there is no evidence apart from these recitals 
in the koorchit. 

[17] It remains only to deal with the appel¬ 
lant’s complaint regarding the exclusion of oral 
evidence as to the details of the alleged com¬ 
plete partition of 1928. Mr. Satyanarayana Kao 
contended that although the koorchit was not 
receivable as evidence of the partition for want 
of registration, the plaintiff should have been 
allowed to adduce oral evidence regarding tho 
same. The argument, as we understand it, was 
that a partition of immovable properties could bo 
validly effected by oral agreement, as there 
was no provision in T. P. Act requiring an 
instrument in writing for the purpose. It was, 
therefore, open to the appellants to prove that 
ail the immovable properties and outstandings 
due to the family existing in 1928, other than those 
admittedly divided among the members were 
effectually allotted to the share of defendant 
1 , although the koorchit which embodied the 
arrangement was inoperative and inadmissible 
to prove the partition for want of registra¬ 
tion. This argument overlooks S. 91, Evi¬ 
dence Act. It is true that a valid partition 
arrangement can be effected orally, but where 
the terms of the arrangement have been reduced 
to the form of a document, S. 91 prohibits tho 
admission of any evidence of the terms except 
the document itself or secondary evidenco of' 
its contents where such evidence is admissible.! 
"Where, therefore, the instrument of partition,! 
being unregistered, cannot be admitted as evi¬ 
dence of the transaction, oral evidence* to prove 
the term3 of the agreement is barred. This was' 
held by a Full Bench of this Court in I. L. R. 1 
(1945) Mad. ICO. 2 Mr. Satyanarayana Rao however 
suggested that this ruling could not stand after 
the recent decision of the Privy Council in 73 
I. A. 28:1946-1 M. L. J. 295. 1 * Our attention was 
called to the report of the arguments of counsel 
where the Full Bench case appears to have 



32 Madras 


In re GoviNDASWAMl (Yahya Ali J.) A, I, R. 


been cited to their Lordships, though there is 
no reference to it in their judgment. Reference 
was also made to a recent judgment of Somayya 
J. in 1946-1-M. L. J. 454 10 where that learned 
Judge, referring to a similar suggestion before 
him, observed: 

“The Judicial Committee did not refer to the diffi¬ 
culty of admitting other evidence when the transaction 
was admittedly reduced to writing and that writing 
was inadmissible either under S. 35, Stamp Act, or under 
Ss. 17 and 49, Registration Act But there is no doubt 
that the Judicial Committee had no difficulty in finding 
a partition on other evidence. But whether other evi¬ 
dence is admissible to prove the details of the partition 
is still open to doubt. It is not clear whether oral evi¬ 
dence was acceptad only in proof of the division in 
status or to prove the details of the partition. When the 
question directly arises hereafter in this Court, we may 
have to consider whether the Full Bench decision in 
I. L. R (1945) Mad. 1G0- is good law after the decision 
of the Judicial Committed” (page 456). 

^ e do not share the learned Judge’s doubts. 
W e are 01 opinion that other evidence to prove 
the details oi the partition is inadmissible, and 
that the reasoning and conclusion of the Full 
Bench on the point is not affected by the deci¬ 
sion of their Lordships. The Full Bench were 
dealing with a suit for ejectment and recovery 
of possession of specific properties where the 
plaintiff could succeed only by proving her title. 
I he partition deed whereby those properties 
bad been allotted to her deceased husband’s 
share having been held to be inadmissible for 
want of registration, she sought to prove such 
allotment by other evidence; in other words, 
she sought to prove the terms of the partition 
by means of other evidence. This, it was held, 
she could not do, having regard to S. 91, Evi¬ 
dence Act. The position, however, was different 
in the case before the Judicial Committee. There, 
the plaintiff had sued for partition. The defence, 
among other things, was that the parties having 
separated previously “the suit in the present 
form does not lie.” To prove the previous parti¬ 
tion the defendant filed two memoranda which 
were held- to constitute an instrument for parti¬ 
tion, and, being unstamped and unregistered, 
inadmissible in evidence for any purpose. Their 
Lordahip3 then proceeded to discuss the oral 
evidence, prefacing the discussion with the re¬ 
mark that the most important question is 
whether partition had been effected before the 
institution of the suit in December 1938,” and 
they found that a physical division of much of 
the joint property in February 1939 was establish¬ 
ed. They accorningly dismissed the suit except 
as regards the lands which the defendant admit¬ 
ted to be joint. It will thus be seen that the 
oral evidence considered by their Lordships was 
in support of the plea that, there having been 
a previovs partition, the suit “in the present 
form,” i. e., framed as one for partition, did not 


lie. In other words, their Lordships considered 
the oral evidence to find out whether the fact 
of a partition prior to the suit was established. 
The discussion of the evidence also shows that 
they were considering it only from that point 
of view. As s. 91, Evidence Act, excludes oral 
evidence only in proof of the terms , and not of 
its existence as a fact, of a contract, grant or 
other disposition of property, no reference was 
made to that section in the judgment nor to tho 
Full Bench decision which related to its appli¬ 
cability. 

[IS] In the present case, the appellants 
sought to prove by oral evidence not the fact 
of a previous partition, for that was admitted 
by the plaintiff, but its terms, to show that 
there was a complete partition of all the family 
assets and liabilities and that the properties 
now claimed by the plaintiff to have been 
kept joint were allotted to the share of defen¬ 
dant 1 . Having put forward the koorchit as 
evidencing a genuine partition and allotment of 
properties among the sharers, the appellants 
cannot be allowed to prove its terms by other 
evidence when the document itself i3 not receiv¬ 
able as evidence for want of registration. 

[19] In the result, the appeal fails and is 
dismissed with costs. 

C.r.k./d.U. Appeal dismissed. 


A. I. R. (35) 1948 Madras 32 [C. N. 14.] 

Yahya Ali J. 

In re K. Govindaswami Cliettiar — Peti¬ 
tioner. 

Criminal Miso. Petn. No. 265 of 1947, Deoided on 
10-4-1947, from order of Stationary 2nd Class Magis¬ 
trate, Tiruvannamalai, in C. C. No. 18 of 1946. 

Penal Code (1860), S. 409 — Breach of trust by 
agent—Offence tried by Second Class Magistrate- 
Effect. 

Where a charge is on the alternative footing that 
the breach of trust was committed either as a “clerk or 
as an agent of the Company”, the insertion in the 
charge of the alternative expression” “or the agent of 
the company” has the efieet of making the alleged off¬ 
ence one under S. 409 and such an offence cannot be 
tried by Second Class Magistrate. If the offence i3 tried 
by a Second ClassMagistrate.it is an illegality affecting 
the jurisdiction of the trying Magistrate and vitiates 
all proceedings. [Para 1] 

M. Srinivasagopalan —for Petitioner. 

Public Prosecutor —for the Crown. 

Order.—The Second Class Magistrate, Tiru¬ 
vannamalai who is trying this case framed 
a charge against the accused who is the peti- 
tioner herein under S. 408, Penal Code, on 27-7- 
1946. In that charge it is stated that the accus¬ 
ed between 28-9-1945 and 10-10-1945 at Tiru¬ 
vannamalai being employed as a clerk or agent 
of the E. T. R. Company, Tiruvarur, and in 
such capacity entrusted with domain (dominion) 
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over a sum of Rs. 789-8-7 committed criminal 
breach of trust with respect'to the said property. 
If the charge had merely been that the al- 
leged breach of trust was committed in the 
capacity of a clerk of the company there could 
have been no objection to the charge framed 
under S. 403, Penal Code, and to such a charge 
being tried by a Second Class Magistrate. But the 
charge is on the alternative footing that the 
breach of trust was committed either as “a clerk 
or as an agent of the company.” An offence of 
criminal breach of trust committed by an agent 
is punishable under s. 409, Penal Code, and is 
only triable by a Court of Session, Presidency 
Magistrate or a Magistrate of the First Class. A 
Second Class Magistrate has no jurisdiction to try 
such an offence. The insertion in the charge of 
the alternative expression "or the agent of the 
company” has the effect of making the alleged 
offence one under S. 409, Penal Code, and such 
an offence could not have been tried by the Second 
Class Magistrate, Tiruvannamalai who has ac¬ 
tually tried the case. Thi3 is an illegality affecting 
the jurisdiction of the trying Magistrate and 
vitiating all the proceedings. The petition is 
allowed and the proceedings in c. 0 . No. 18 of 
1946 on the file of the Second Class Magistrate 
of Tiruvannamalai are quashed. 

C.R.K./d.s. Petition alloivcd. 


A. I. R. (33) 1948 Madras 33 [C. N. 15.] 

Patanjali Sastri and Bell JJ. 

Kamakshi Ammal—Appellant v. Anantha - 
narayana Swami Pillai and others — Res - 
pondents. 


Appeal No. 473 of 1945, Decided on 29-11-1940 

agam3t order of Sub-Judge, Trichinopoly, D/- 25 - 4 - 
Id 45. 

( A a > Act < 1908 >. Art 181-Applicability 

—Applicauon jQr personal decree in mortgage suit 
—Starting point for limitation. S b 

Artiolo 181 is applicable to applications for a 
supplemental personal decree in mortgage actions. 

One P obtained a preliminary decree for sale on a 

on^4°l ty N - The decre « was passed 

on 14 2 1933 and the final decree followed on 9-1-1934, 

Daring the pendency of that suit one M brought a suit 

gainst N s widow for declaration of title to the mort- 

defendant™ ortga « ee p was impleaded as 

that the ’anU h « tm . Court Passed a decree declaring 
that the suit properties belonged to M and that the 

mortgage executed by N in fav 8 ur of P the mor ® 

gage decree obtained by P were not binding on if 

Irom this decree the morteaoeG P aft** g , ; 

appeal to the first appellate 8 Court Dreferrp^ 03 ^ 0639 ^!* 

appeal which was dismissed on oVlOli* On^Tth 

August P made an application lor a personal deorea 

against the asset* of the mortgagor, 

Ucld that Art. 181 applied and P's right l* apply for 
a personal decree acorued only when it was finally 
decided that the mortgagor had no title to the property 
that is to say, when P’s second appeal was dismissed on 
1948 M/5 & C 


6-8-1941. Until the second appeal was dismissed the 
mortgagor’s title was sub jndice and the mortgagee P 
could not till then be considered to have been deprived 
of his security. Tho application for personal decree filed 
on 25th August was therefore within time. [Para 10] 

Annotation (’42-Corn.) Lim. Aot, Art. 181 N. 6. 

(b) Civil P. C. (1908), O. 34, R. 6 — Applicability 
—Mortgagee deprived of his security by assertion 
of title paramount. 

It would be doing violence to the language^ rule 6 
to hold that it applies to cases whero the mortgagor is 
fouud, in an adjudication binding on the mortgagee, to 
have had no right to mortgago the property. [Para 6] 

This, however, is not to say that tho mortgagee is 
not entitled at all, in such circumstances, to a personal 
decree for the amount duo to him. Ilis right to have u 
personal decree is provided for in S. 68 of the Transfer 
of Property Act. Tho limitations aud qualifications of 
that right are to be found in sub-s. (2) of that section 
as well as in O. 34, rules G and 14, Civii P. C. According 
to these provisions, the right cannot bo effectively 
enforced until the mortgagee has realised the security 
in full in appropriate proceedings. But this impediment 
to the exercise of his right disappears when he is depriv¬ 
ed of his security in consequence of the mortgagor’s 
wrongful act in purporting to charge property to which 
he had no title. And where he has already instituted a 
suit to enforco tho mortgago and obtained a decree for 
sale which however has been declared void and inoper¬ 
ative in proceedings to which both tho mortgagor and 
the mortgagee were parties, tho relationship of decree- 
holder and judgment-debtor disappears and the parties 
are relegated to the position of plaintiff and defendant. 
15 A. I. R. 1928 All 71, Rel. on. [Para 7] 

Annotation:—1’45-Com.) T. P. Act, S. GS N. 16. 

Cases referred :— 

1. (T5) 33 Mad. 677 : 2 A. I. R. 1915 Mad. 452 : 23 
I. C. 515, Periyasami Kone v. Muthiah Chettiar. 

2. (T3) 1913 M. W. N. 867 :21 I. C. 630, Rama Venka¬ 
ta Subbft Ayyar v. Sbanmukham Pillai. 

3. (’25) 52 Cal. 828 : 12 A. I. R. 1925 Cal. 834 : 89 
I. C. 1 (FB), Pell v. Gregory. 

4. (’18) 40 All. 551 : 5 A. I. R. 1918 All. 105 : 47 I. 0. 
562, Muhammad Iltifat Husain v. Alimunnissa Bibi. 

5. (’26) 24 M. L. W. 280 : 13 A. I. R. 1926 Mad. 941 : 
97 I. C. 502, Sivasubramaniam Pillai v. Poovalingam 
Pillai. 

6. (’36) 17 Lab. 67 : 22 A. I. R. 1935 Lab. 850 : 159 
I. C. 927, Gurmnukh Singh v. Ilari Chand. 

7. (’23) 32 C. W. N. 1160 : 16 A. I. R. 1929 Cal. 121 : 
117 I. C. 530, Adhar Chandra v. Sarnamoyi Dasi. 

8. (’20) 47 Cal. 370 : 5 A. I. R. 1918 P. C. 159 : 49 
I. C. 620, Mt. Jeuna Bahu v. Permeshwar Narayan. 

9. (’23) 50 All. 321 : 15 A. I. R. 1923 All. 71 : 103 
I. C. 459, Bisheshwar Nath v. Chandulal. 

10. (’30) 53 Mad. 378 : 17 A. I. R. 1930 Mad. 528 : 
131 I. C. 160, Rarnanathan Chetti v. Alagappa Chetti. 

11. (’40) I. L. R. (1940) Mad. 372 : 27 A. I. R. 1940 
Mad 124 : 186 I. C. 474 (FB), Ramasubramania 
Pattar v. Earicnbil. 

12. (’19) 46 Cal. 670 : 5 A. 1. K. 1913 P. C. 151 : 4G 
I. A. 52 : 50 I. C. 444 (P.C.), Juscurn Boid v. Pirthi- 
chandlal. 

13. (1864-65) 4 Mad. H. C. It. 266, Ramaswami Muda- 
liar v. Velayudha Mudaliar. 

14. (’34) 61 Cal. 945 : 21 A. I. R. 1934 P. C. 134 : 61 
I. A. 213 : 150 I. C. 11 (P. C.), Chandramani Shaba 
v. Anarjan Bibi. 

15. (’35) 42 M.L.W. 518 : 22 A. I. R. 1935 Mad. 640 : 
157 I. C. 942, Rajambal v. Tbangam. 

16. (’31) 58 Cal. 741 : 18 A. I. R. 1931 Cal. 166 : 130 
I. O. 815, Kriehnabandhu Ghatak v. Panchkari Saha. 


31 Madras Kamakshi Ammal v. Ananthanarayana (Patanjali Sastri J.) A. I. R,. 


M. S. Yaidhyanatha Iyer—lor Appellant. 

T. V. Aluthukrishna Iyer and S. Ramachandra 
Aiyar — for Respondents. 

Patanjali Sastri J. — This appeal was heard 
by Chandrasekhara Aiyar J. in the first instance 
and was referred by tho learned Judge to a 
Division Bench a3 an important question of law 
was raised and the point is not covered by any 
direct authority. 

[2] One Pal Kangani, the predecessor in 
interest of respondents 1 to 3 in this appeal, 
obtained a preliminary decree for sale on a 
deed of simple mortgage executed by one Natesa 
Goundan the appellant’s deceased husband on 
11-10-1924. The decree was passed on 14-2-1933 
by the District Munsif of Turaiyur in O. S. No. 
5 of 1933. The final decree followed on 9-1-1934. 
During the pendency of that suit Natesa 
Goundan’s sister Mookayi brought a suit against 
the appellant as the widow and representative 
of Natesa Goundan for a declaration of her title 
to certain properties including the properties 
mortgaged by Natesa and for other consequen¬ 
tial relief. The mortgagee was impleaded as 
defendant 2 in that suit and one of the 
issues was “whether the mortgage in favour 
of defendant 2 by Natesa Goundan is bind¬ 
ing on the plaintiff” (issue 5). The trial 
Court passed a decree declaring that the 
suit properties belonged to plaintiff 2 (Moo- 
kayi’s legal representative) and declaring 
also that “the mortgage deed executed by 
Natesa Goundan in favour of defendant 2 
in respect of items 1 and 2 of the plaint 
schedule and the mortgage decree obtained 
by defendant 2 on his mortgage are not 
binding on him.” From this decree which im¬ 
perilled his security the mortgagee preferred, 
after an unsuccessful appeal to the first appel¬ 
late Court, a second appeal to this Court which 
was also dismissed on 6-8-1941. The mortgage 
decree obtained by him having thus been declar¬ 
ed to be invalid and inoperative, he made the 
application which has given riae_to this appeal 
on 25th August of the same year praying that 
a personal decree for the amount declared due 
under the preliminary decree with subsequent 
interest be passed against the assets of the 
deceased mortgagor in the hands of the appel¬ 
lant. In the affidavit filed in support of the 
application he referred to the proceedings in 
Mookayi’s suit culminating in the dismissal of 
his second appeal to this Court, and stated that 
“as after the said decision the plaintiff and the 
defendants (mortgagor’s representatives) have 
lost their rights in the mortgaged properties it is 
not possible to bring to sale in execution the 
properties relating to the decree in this suit.” 
The application -was opposed by the appellant 


herein on the ground that it was barred by 
limitation under Art. 181, Limitation Act, 
which prescribes for applications for which no 
period of limitation is provided elsewhere in 
the Act a period of three years commencing 
from the time "when the right to apj^ly accrues.” 
The appellant contended that the respondent’s 
right to apply for a personal decree accrued as 
soon as the trial Court decided in Mookayi’s 
suit that the mortgagor had no title to the 
mortgaged properties, that is, on 20-7-1936, and 
the present application made more than three 
years after that date w T as barred. The District 
Munsif accepted this contention and dismissed 
the application. On appeal by the present res¬ 
pondents the lower appellate Court held that 
the mortgagee’s right to apply for a personal 
decree accrued only w'hen it was finally decided 
that the mortgagor had no title to the property 
which he had mortgaged, that is to say, when 
this Court dismissed the mortgagee’s second 
appeal on 6-8-1941, and that the present applica¬ 
tion filed a few days thereafter was well within 
time. Chandrasekhara Aiyar J. in his referring 
order thought that this was a “sensible view”, 
but doubted whether it was legally correct, 
having regard to the “analogous decisions” cited 
before him. We have come to tho conclusion for 
reasons which we will presently indicate, that 
the view is not only sensible but also correct. 

[3] Mr. M. S. Vaidhyanatha Aiyar urged on 
behalf of the appellant that the reasoning of the 
Subordinate Judge was erroneous and unsound 
and the conclusion based thereon was unsustain¬ 
able. The learned Judge said : 


"If instead of straightway filing a petition under 
). 34, R. 6, after the decision of the High Court in 
i. A. No. 1024 of 1938 the decree-holder had gone 
hrough the formality of a sale of those properties which 
je would be legitimately entitled to do—for the mort¬ 
gagor judgment-debtor would not be entitled to prevent 
i sale of the properties in execution of the decree—the 
mortgagee decree-holder would be entitled to file an 
ipplication for the passing of a personal cc ^ e ®, ( 
hree years from the date of that sate: 1 “ “ e ? U il° n 
he said properties. In those circumstances I do not 
hink that k would be said that the appellant ga%e up 
his rights under the decree until the final adjudication 
>f the mortgagor's title to the hypothecated property 
ivbioh took place only on the High Court dismissing the 

lecond appeal.” _ 

rhis reasoning is no doubt open to criticism- 
[n the face of the decision in Mookayi’s suit to 
syhich the mortgagee was a party it would not 
he possible for him to bring the property to sale 
n execution of the mortgage decree, for that 
svould be asking the Court to be a party to a 
mockery and fraud. As pointed out in 38 Mad. 
377 1 “it is an elementary principle of law that 
the Court will not do a vain thiDg, nor wiU it 
3 ompel a man to do a fruitless thing. Nor 
3 ould there be any question of the mortgagee 
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"giving up his rights” after it was finally decid¬ 
ed that the mortgagor had no title to the pro¬ 
perty mortgaged. It does not, however, follow 
that the conclusion of the learned Judge is un¬ 
sustainable. 

[4] It must now be taken as fairly settled 
that Art. 181, Limitation Act, is applicable to 
applications for a supplemental personal decree in 
mortgage actions (1913 M. W. N. 667, 2 52 cal. 828, 3 
40 ALL. 551. 4 ) This was not disputed before us by 
Mr. S. Ra'machandra Aiyar for the respondents. 
Now, Art. 181 is the residuary article applicable 
to applications of all kinds and as such is con¬ 
tent to define the starting point of limitation in 
general language “when the right to apply 
accrues.” It is accordingly necessary in each 
case where the article is invoked, to see when, 
having regard to the nature of the application, 
the applicant first had the right to make it. 
It was contended for the appellant that the 
respondent’s application was one made under 
o. 34, r. 6 , although there was or could be no 
sale of the mortgaged property under R. 5, a 
sale being deemed to have taken place and to 
have realised nothing and that, inasmuch as the 
right to apply under that rule for a personal 
decree arises when the sale proceeds "are found 
insufficient to pay the amount due,” limitation 
must be counted from the earliest moment when 
the mortgagor’s want of title was established, 
i. e., 20-7-1936. 


[5j In support of the first step in that argi 

ment, which takes us pretty far into the Iand°< 

fiction, reference was made to 24 M. L. w. 280 

17 Lab. 67° and 32 o. w. n. 1160. 7 In the fir: 

mentioned case a sale held in execution of 

mortgage decree was declared to be void in co 

lateral proceedings as the property was foun 

to be trust property which the mortgagor ha 

no right to mortgage, and the mortgagee applie 

for a personal decree more than three yeai 

after the date of tho decree declaring the sa! 

to be void but within three years of his dispoi 

v.ession. Phillips J. held that the application wf 

arred by limitation. The learned Judge regarc 

ed it as one falling under o. 34 , R. g an 
observed that: 

pi8 8 ed°it m„ th t e il e f t0 declarin 8 the to be void 

Bftle ol *° have been found that 

gage debt " P P ^ tty * a3 Efficient to pay tbe mor 

[G] In 17 Lab 67,® there was not even a sa 

® xe f utl0n of the mortgage decree as the pr< 
perty had been previously sold in execution < 
the decree of a prior mortgagee. But the fictio 
was extended and the case brought within R. 
the learned Judges observing that "even if r 
sale was held under o. 34, R. 5, in circumstanci 
similar to those existing in the present case, a 


application under 0. 34, R. o, could be maintain¬ 
ed.” The case in 32 C. W. n. 1160 7 aroso on 
similar facts and it was held that the Court had 
jurisdiction to pass a personal decree under It. G. 
The learned Judges regarded the matter as 
having been settled by the decision of the 
Judicial Committee in 47 cal. 370. 8 It is to be 
observed that except in 24 M.L.w. 2S0 5 no ques- 
tion of limitation arose, and the only point in 
controversy was whether in tho circumstances 
of those cases, the mortgagee was entitled to a 
personal decree at all, it being assumed that, if 
he was, it must be by virtue of o. 34, r. g. It 
seems to us that it would be doing violence to 
the language of R. G to hold that it applies 
to cases where the mortgagor is found, in an 
adjudication binding on tho mortgagee, to have 
had no right to mortgage tho property. The 
decision in 47 Cal. 370 9 lends, in our opi- 1 
nion, no countenance to the view taken in 
cases referred to above. Their Lordships 
were dealing with a combined decrco passed 
under Ss. 89 and 90, T. T. Act (corresponding to 
O. 34, Rr. 5 and G respectively) ordering the reali¬ 
sation of the amount due by the sale of tho 
mortgaged property and, in case of any deficit 
from the mortgagor personally, observing that it 
was not a condition precedent to the power of 
decreeing payment of tho balance that tho 
mortgaged property must first bo sold and found 
insufficient to satisfy the debt. In other words, 
the Court has jurisdiction to pass a combined 
deqfee awarding relief first against the mortgaged 
property and then against the mortgagor perso¬ 
nally for the deficit, if any, instead of passing 
two decrees successively at the different stages 
contemplated. This, in our view, is no authority 
for holding that R. G applies to a case where tho 
mortgagee is deprived of his security by the as¬ 
sertion of a title paramount. 

[7] This, however, is not to say that tho mort¬ 
gagee is not entitled at all, in such circumstances, 
to a personal decree for the amount due to him. 
His right to have a personal decree is provided 
for in S, 68, T. P. Act. The limitations and quali¬ 
fications of that right are to.be found in sub-s. (2) 
of that section as well as in 0. 34, Rr. 6 and 14. 
According to these provisions, the right cannot 
be effectively enforced until tho mortgagee has! 
realised the security in full in appropriate pro¬ 
ceedings. But this impediment to the exercise of 
his right disappears when be is deprived of his 
security in consequence of the mortgagor’s wrong¬ 
ful act in purporting to charge property to which 
he had no title. And where, as in the present case, 
he has already instituted a suit to enforce the 
mortgage and obtained a decree for sale which, 
however, has been declared void and inoperative 
in proceedings to which both the mortgagor and 
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the mortgagee were parties, the relationship of de¬ 
cree-holder and judgment-debtor disappears and 
the parties are relegated to the position of plain¬ 
tiff and defendant. A somewhat similar position 
arose in 50 ALL. 321, 0 where the Court held that 
O. 3d, R. 0 did not apply but that the mortgagee 
was entitled, apart from that rule, to a personal 
decree in the suit which he had already brought, 
when the mortgage was declared invalid for want 
of title in the mortgagor at the instance of third 
parties in collateral proceedings. 

[Si If what we have indicated above was tbe 
true position when the respondent’s final decree 
was declared to be inoperative in Mookayi’s suit, 
it would seem arguable, and it was so argued by 
Mr. Ramachandra Iyer before us, that no ques¬ 
tion of limitation could arise as no “application” 
by the mortgagee was necessary for the passing 
of a personal decree, and the appliqation made 
by the respondents was no more than a reminder 
to the Court of its duty to terminate the pending 
suit by passing a personal decree after making 
such further enquiry as might be necessary: Cf . 
53 Mad. 87S 10 and I. L. R. (1940) Mad. 372. 11 But, 
as we have already observed, it has been held 
that an application is necessary to commence the 
proceeding for passing a personal decree and 
that Art. 181 is applicable to it. This was laid by 
this Court even before the words “on application 
by him” were introduced into r. G by the Trans¬ 
fer of Property (Amendment) Supplementary 
Act, 1929, (1913 M. W. N. 8G7.) 2 In 69 ALL. 821° too, 
Art. 181 was applied, although the application for 
a personal decree in that case was held not to fall 
under R. G. We prefer, therefore, to deal with the 
question on the assumption that Art. 181 applies. 

[9] As we have already observed, the termi ¬ 
nus a quo under that article has to bo determined 
having regard to the nature of the paiticular 
case and the right to relief claimed therein. In 
this connection it must be borne in mind that it 
is obviously a matter of great importance to the 
mortgagee to safeguard his security by defend¬ 
ing the mortgagor's title to the property against 
attacks by third parties, as a successful defence 
might conceivably make all the difference be¬ 
tween realisation of his debt and total los3 of his 
money. That, we apprehend, is why an implied 
covenant is annexed to every contract of mort¬ 
gage that the mortgagor will defend his title 
(s. 65 (6), T. P. Act) and the mortgagee is given 
the right to spend such money as is necessary 
for supporting the mortgagor’s title to the pro¬ 
perty and to add such money to the principal 
where the mortgagor fails to take proper steps to 
support his title (S. 72 (c)). It is, therefore, per¬ 
fectly legitimate for the mortgagee to take all 
such steps to support the mortgagor’s title as 
are open to him under the law, and if his defence 


of such title fails in the Court of first instance, 
to carry the matter to the appellate Courts where 
appeals are allowed. Why, then, should the 
mortgagee be required to commence proceedings 
for a personal decree as soon as the issue is first 
decided against him, on pain, if he does not, of 
losing the remedy by the bar of limitation set¬ 
ting iu, where tbe law allows a right of appeal 
and he desires to avail himself of it ? To make 
the time start from the first adverse decision 
would lead to the anomaly that, while die is per¬ 
mitted to spend money in supporting the mort¬ 
gagor’s title even in the Court of appeal and 
add it to the principal money, the money so 
spent might become irrecoverable by reason of 
the mortgage money to which it is to be added 
getting barred before the proceedings in the ap¬ 
pellate Court are concluded. 

[ 10 ] It was said that the mortgagee’s right to 
apply for a personal decree must be taken to 
have accrued at the moment when he could first 
have made the application and that on 20-7-193G 
when it was first decided that the mortgagor had 
no title to the property. It is true that under 
Art. 181 time must be computed from the date 
when the right to apply first accrued, and it is 
also true as a general proposition that when once 
time has begun to run the uncertainty caused 
by an appeal or other proceeding cannot suspend 
its course. But tbe question remains : when did 
the mortgagee’s right first accrue on the facts of 
this case ? Obviously, it accrued only when be 
was deprived of his security. Can it be said that 
he was deprived of it as soon as the first Couit 
doclared Mookayi’s title to the mortgaged pro¬ 
perty ? Evidently, he did not think so himself, 
or he would not have appealed. When depri¬ 
vation of a mortgagee’s security turns on the 
varying fortunes of a law suit, his own view of 
the matter cannot altogether be ruled out of 
consideration. If he thought that an appeal was 
worthwhile and preferred one which he must 
have done on legal advice, why should he be 
supposed to have been deprived of his security 
as soon as the first Coart gave its adverse dec,- 
sion ? Until the second appeal was dismissed by 
this Court tbe mortgagor’s title was sub judice 
and the mortgagee cannot, in such circumstances, 
be reasonably considered to have been deprived 
of his security. It was, of course, open to him to 
accept the decree of the first Court and apply 
for a personal decree forthwith. In that case the 
date of the deprivation would be the date of 
that decision. But he was not bound to do so as 
the law allows him to take all proper steps to 
support the mortgagor’s title, and so long he was 
bona fide taking such steps, he cannot, in our 
judgment, be held to have suffered deprivation 
of his security. 
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[11] We do nob feel much oppressed by the 
authority of 46 Cal. 670 12 which was strongly 
pressed upon us by Mr. Vaidhyanatha Aiyar. 
That was a suit by a purchaser at a rent sale 
for recovery of sums paid to the zamindar after 
the sale was set aside. Treating the suit as one 
-for money paid upon an existing consideration 
which afterwards failed, governed by Art. 97, 
Limitation Act, the Judicial Committee held that 
the "date of the failure’’ from which limitation 
starts under that Article was the date of the first 
Court’s order setting aside the sale and not the 
date when that order was affirmed by the appel- 


cnco to the facts of that case, and not as laying- 
down a general rule that, wherever limitation 
has to be reckoned from the date of a judgment 
of Court, the date of the judgment of the Court 
of first instance and not the date of its affirma¬ 
tion by the appellate Court should bo the 
terminus a quo. On the other hand, it has been 
held by the Privy Council in G1 Cal. 945 u that 
the three years’ period prescribed under Art. ISO 
for an application for delivery of possession by 
a purchaser at an execution sale starts cot from 
the date of the order of tho first Court confirming 
the sale but from the date when that order is 


late Court. Their Lordships observed: 

“Both Courts have held that the failure of considera¬ 
tion was at the date of the first Court’s decree. Their 
Lordships feel no doubt that as between these two de¬ 
crees this is the correct view, for whatever may bo tho 
theory under other systems of Jaw, under the Indian 
law and procedure an original decree is not suspended 
by presentation of an appeal nor is its operation inter¬ 
rupted where the decree on appeal is one of dismissal." 

The consideration being the rent sale, its failure 
occurred when the sale w’as "reversed" by the 
decree of the first Court, and as the operation 
of that decree was not suspended during the 
pendency of the appeal it could not be said that 
there was any fresh failure of consideration at 
the date of the appellate decree. We do not 
think that the principle of that decision has any 
application here. 


[ 12 ] We were referred by way of analogy to 
numerous other decisions holding that the decreo 
of the appellate Court did or did not furnish, as 
the case may be, the starting point for limitation. 
We think that no useful purpose will be served 
by canvassing these decisions at any length. A 3 
wo have already observed, Art. 181 is an "omni¬ 
bus one and the general language of column 3 
has to be applied having regard to the nature of 
the right which forms tho basis of the application 
in particular case. The decisions cited on either 
side servo only to illustrate the variety of cases 
coming within the purview of the article and 
are not of much assistance to the party citing 
them, hor instance, 4 M. H. c. R. 266 13 referred 
to by Mr. Vaidhyanatha Aiyar, lays down no 
general principle. The case arose under the 
.Limitation Act of 1859 which provided that in 
oases founded on fraud the cause of action shall 

fir f to , have when the fraud was 

. 13CO yered, and it was held that a purchasoi 
suing or ns purchase money when it was found 
hat his vendor had already sold the property 
to another must have first discovered tho fraud 
as soon as the prior purchaser’s suit was decreed 
by the Court of first instance and not when thai 
decreo was affirmed by the appellate Court. The 
observation that "the appeal from the decree 
was^ a voluntary proceeding taken at the plain, 
tiffs own risk" must bo understooel with refer. 


affirmed by tho appellate Court, as that is to lo 
regarded as the time "when the sale becomes 
absolute.’’ Applying that principlo this Court 
held in 42 M. L. W. 51S 15 (which furnishes tho 
nearest analogy to the present case) that tho 
right to apply for a personal decree accrues to 
the decree-holder under Ait. 181 only on the date 
of the dismissal of the judgment debtor's appeal 
against the order refusing to set aside the ex¬ 
ecution sale, dissenting from tho observations in 
58 Cal. 741, 10 with regard to the deciee-holdor’s 
right to wait until 3uch an appeal is disposed of. 

Cl3l On a careful consideration of tho question 
which i3 by no means free from difficulty, we 
think that the conclusion reached by the learned 
Subordinate Judge is right and we accordingly 
dismiss the appeal with costs. 

CR.K./D.S. Appeal dismissed. 

A. I. R. (35) 1948 Madras 37 [C. N. 16.j 

Gentle C. J. and Horwill J. 

Vemana Ramacliandrayya Naidu — Appel¬ 
lant v. Abdul Kadar Cliisthi — Respondent. 

Appeal No. 533 of 194.3, Decided on 21-3-1947, agairnt 
decree of Sub-Judge, Nellore, D/- 19-2-1945. 

(a) Mahomedan Law — Minor — Alienation by 
de facto guardian — Validity. 

Under Mahomedan Law a de facto guardian of a 
minor has no authority whatever to deni with the im¬ 
movable property of tho minor and any purported 
transactions eilected by him aro void and invalid so far 
as the minor is concerned: 5 A. I. It. 1918 P. C. 11; 26 
A. I. R. 1939 Mad. 831, Pci. on.\ 22 A.I.R. 1935 Mad. 
1041, Not foil. (P*™ «*>) 

(b) Mahomedan Law — Alienation — Co-sharer 
— Authority of, to bind other co-sharers. 

It canDot bo laid down that an alienation by one of 
the Mahomedan co-sharers, who is in possession of tho 
whole property at the time of alienation, for legal neces¬ 
sity is binding on all the other co-sharers including 
minors: 16 A. I. R. 1929 Rang 107, Not foil. [Para Gj 

Cases referred : — 

1. (T8) 45 Cal. 878 : 5 A. I. R. 1918 P. C. 11: 45 I. A. 

73 : 47 I. C. 513 (P.C.), Imambandi v. Haji Mutsaddi. 

2. (’35) 1935 M.W.N. 943: 22 A.I.R. 1935 Mad. 1041: 

160 I. C. 268, Venkatrayudu v. Khasim Sahib. 

3. ('39) (1939) 2 M'J L 463: 26 A. I. R. 1939 Mad. 681: 

189 I. C. 476, Kunbili v. Kalliani Anma. 

4. (’29) 16 A. I. R. 1929 Rang. 107: 118 I. C. 407, 

V. M. R. V. Chettlar firm v. Asha Bibi. 
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K. Subba Rao and P. Ramachandra Reddi — 

for Appellant. 

B. Pocker — for Respondent. 

Gentle C. J. — This appeal arises out of a 
suit on a mortgage which was tried by the learn¬ 
ed Subordinate Judge of Nellore. The mortgage 
is dated 1G-5-1927 and was executed by defen¬ 
dant 1 , on behalf of himself, as duly accredited 
agent of his brother, one Mustapha, and as the 
guardian of defendant 8, the surviving son of the 
executant’s deceased brother, Ahammad. The 
mortgagee was one V. Veerappa Naidu, the 
mortgage deed being for R3. 6172. In respect of 
that amount, Rs. 3900 was to discharge a pre¬ 
existing mortgage debt created by one Pacha 
Saheb, the father of defendant 1 , and the grand¬ 
father of defendant S. Defendant 1 was not 
the legal guardian of defendant 8, but was solely 
a guardian who has been referred to colloquially 
ns a “de facto guardian.” 

[2] The learned Subordinate Judge in his 
finding expressed the view that the interest of 
defendant 8, in the mortgaged property was not 
affected by the mortgage executed by defendant 1 , 
as de facto guardian, and so far as defendant 8 
was concerned, be was dismissed from the suit. 
There were other defendants and other matter aris- 
ing, but in the present appeal the sole question 
for decision is whether eighth defendant’s share 
in the property, the subject of the mortgage, is 
affected by the deed, and whether the execution 
of the deed by defendant 1, as de facto guardian 
of defendant 8, validates the mortgage so far as 
defendant 8 is concerned. 

[3] The position of a de facto guardian was 
examined and discussed at length by the Privy 
Council in 45 cal. 878. 1 After reviewing at length 
and in detail translations from original texts, 
their Lordships of the Privy Council summarised 
the position in their observations at page 903 
of the Report, whereat the following appears: 

“For the foregoiDg considerations, their Lordships 
are of opinion that under the Mahomedan law a person 
who has charge of the person or prop3rty of a minor 
without being his legal guardian, and who may, there¬ 
fore, be conveniently called a l, de facto guardian” has 
no power to convey to author any right or interest in 
immovable property which the transferee can enforce 
against the infant; nor can such transferee, if left into 
possession of the property under such unauthorised 
transfer, resist an action in ejectment on behalf of the 
infant as a trespasser. It follows that, being himself 
without title, be cannot seek to recover property in the 
possession of another equally without title.” 

In referring to 46 Cal. 878, 1 the learned author, 
Sir Dinshaw Mullah, in his work on the "Prin¬ 
ciples of Mahomedan Law” Edn. 12 observes 
as follows: 

“A de facto guardian has no power to transfer any 
right in the immovable property of the minor. Such a 
transfer is not merely voidable, but void.” 


A contrary view regarding the effect of the acts 
of de facto guardians with respect to a minor’s 
property was taken in 1936 M. W. N. 943. 2 There 
a promissory note was executed by the mother 
as the de facto guardian of a Muslim minor, in 
renewal of previous promissory notes executed 
by the minor’s father in renewal of earlier pro¬ 
missory note. It was held by a single Judge, 
that the renewal by the widow was valid and 
binding upon the minor and upon his estate. 
Though that case was decided some years after 
45 cal. 878 1 before the Judicial Committee, no 
reference appears to have been made to it and 
it w r as not cited. 

[4] In (1939) 2 M. L. J. 469 s it was held that when 
a de facto guardian of a Mahomedan minor 
borrowed money by means of a mortgage in 
order to discharge a decree on a previous mort¬ 
gage executed by the guardian, the latter mort¬ 
gage was void and of no effect as regards the 
minor. In his judgment, Wadsworth J. referred 
to 45 Cal. 678 1 and to 1935 M. W. N. 943; 2 he dif¬ 
fered from the decision in the latter authority 
but followed the principles laid down in 
48 Cal. 878. 1 

[5] In the present instance, there i3 nothing 
which justifies distinguishing this ca3e in order 
to refuse, or to fail to apply the principles in 
45 Cal 878. 1 That principle had been made per¬ 
fectly clear; a de facto guardian of a minor has 
no authority whatever to deal with the property] 
of a minor and any purported transactions' 
effected by him are void and invalid, so far as 
the minor is concerned. It seems to me that in' 
the present instance, the object of the transaction 
effected by the de facto guardian was to borrow 
money to pay a debt which may be binding up¬ 
on the minor or to stave off litigation in respect 
of the earlier debt. But the principles laid down 
by their Lordships of the Judicial Committee are 
in no way ambiguous or uncertain. In my view, 
they are in point and must be applied here. 

[6] On behalf of the mortgagee-appellant, it 
was contended that, since defendant l and 
defendant 8 are both co-sharers with others and 
since defendant 1 was in possession of the 
whole of the property at the time the mortgage 
was created, the creation being for necessity,' 
the document is binding upon all sharers in¬ 
cluding defendant 8. The only authority, which 
was cited in support of this proposition is to be 
found in A. I. R. 1929 Rang. 107, 4 in which the 
proposition propounded before us came up for 
decision. In the judgment, the only ground 
given for holding that the transaction by one 
sharer in possession, purporting to act on behalf 
of all sharers, is in an observation at page 107 
of the judgment, whereat it is said: 
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“There are ruling3 both of this Court and of the 
Indian High 'Courts which show that the heirs of a 
deceased Mahomedan aotually in possession of his pro¬ 
perty could create a valid mortgage of the property, 
which would bind all the heirs, if the money was bor¬ 
rowed for purposes necessary or beneficial to the estate.” 

Learned counsel for the appellant having refer¬ 
red to the Rangoon decision expressed his inabi¬ 
lity to find any of the rulings to which reference 
•is made. I can find no authority to support the 
’proposition. 

[7] Lastly, it was contended that defendant 8 
i3 prevented by some form of doctrine of estop¬ 
pel from challenging the binding nature of the 
mortgage, so far as he is concerned. It was pointed 
out that the mortgage was executed in 1927; 
defendant S attained majority about a year later, 
in the year 1928, and no challenge was made 
against the validity of the mortgage until the 
year 1912. It was contended, therefore, that it 
was too late for defendant 8, to adopt the posi¬ 
tion which he did when the present suit was 
instituted. 

[8] The property in question is situate in 
British India, and is shared by at least eight 
relations, including defendant 1 . All the sharers 
resided outside British India and lived in Hydera¬ 
bad except defendant 1 alone, who is in British 
India and throughout all the years has been iu 
actual occupation. No one seems to havo wor¬ 
ried much about it save defendant 1 . In his evi¬ 
dence, defendant 8 said he thought his uncle, 
defendant 1 , would look after the property, he 
said he had never been to the village where the 
property is situate, he was informed of the pro¬ 
perty by his maternal grandmother, and he de¬ 
nied that he had knowledge of the mortgage in 
respect of which the suit had been instituted un¬ 
til the claim was made by the mortgagee upon 
the mortgage. There was no evidence which in 
any way contradicted the testimony of defen¬ 
dant 8, and it is clear that he had no detailed 
knowledge of the property and was entirely 
ignorant of the existence of the mortgage which 
was created at a time when he had not attained 
majority by a person without authority to bind 
him. Also, immediately the existence of the mort¬ 
gage reached the knowledge of defendant 8, ho 
challenged its validity and binding nature. In 
t lose circumstances I am unable to see there is 
any principle of estoppel which can apply to 
defendants. Whilst he may have “known”, in his 
evidence ho said he “thought” defendant 1 
would look after the property, it cannot be as¬ 
sumed that he knew defendant 1 had created or 
would create a mortgage or otherwise charge the 
property. In my opinion, no principle of law 
arises which prevents defendant 8, asserting what 
he is entitled to assert, namely, that the mort¬ 
gage is not binding upon him. 


[9] In my opinion, the decision of the learned 
Subordinate Judg£ is correct, and the appeal 
should be dismissed with costs. 

Horwill J. — I agree. 

C.r.k/d.H, Appeal dismissed. 

A. I. R. (35) 1948 Madras 39 [C. N. 17.] 

Yahya Ali J. 

In re Venuyopal Naidu — Petitioner. 

Criminal Revn. No. 808 and Cri. Rovn. Petn. No. 776 
of 1946, Decided on 26-3-1947, to revise judgment of 
Sessions Judge, Ckingleput, D/- 25-2- 194G. 

(a) Criminal P. C. (1898), S. 162—Statement to 
police officer in the course of investigation—State¬ 
ments recorded by Assistant Commercial Tax 
Officer — Admissibility. 

The Madras Foodgrains Control Order, 1915, does not 
contain any provision clothing any officer of the Com¬ 
mercial Tux Department with the powers of an officer 
in charge of a police station to investigate an offence. 
Therefore, the statements recorded by an Assistant Com¬ 
mercial Tax Officer cannot be excluded under S. 162 : 
33 A. I. R. 1946 Mad. 430, Disling. [Para 1J 

Annotation (’46-Com.) Cr. P. C., S. 162, Noto 3a. 

(b) Criminal P. C. (1898), S. 162 — Statements 
recorded by Special Deputy Tahsildar for procure¬ 
ment of grains are not inadmissible under S. 162. 

[Para lj 

Annotation :—(46-Com.) Cr. P. C., S. 162, Note 3a. 

Case referred :— 

1. (’46) 1946-1 M. L. J. 368 : 33 A. I. R. 1946 Mad. 

430 : 226 I. C. 269, Someshwar H. Shclat, In re. 

M. C. Rajagopalan —for Petitioner. 

Public Prosecutor —for the Crown. 

Order —This is an application to revise the 
order of conviction and sentence passed against 
the petitioner who was accused 2 in o. O. No. 278 
of 1945 on the file of the Sub-Divisional First 
Class Magistrate, Saidapet, under S. 3 (l), 
Madras Foodgrains Control Order, read with 
R. 81 (4), Defence of India Rules. The Trial 
Court found him guilty and sentenced him to 
pay a fine of Rs. 300 in default to six weeks 
rigorous imprisonment. The conviction and 
sentence were confirmed in appeal by the Ses¬ 
sions Judge, Chingleput. The petitioner was 
found actually transporting 8 carts containing 
86 bags of paddy, each bag holding 64 Madras 
measures, along the public highway without a 
permit as required under the rules. P. W. 6, the 
Special Deputy Tahsildar for procurement of 
grains at Trivellore intercepted him on the spot, 
held an enquiry and recorded from the petitioner 
a statement marked as Ex. E. He also recorded 
similar statements (Ex. D) from the cart drivers 
P. Ws. 4 and 6. Ho then forwarded them to the 
Assistant Commercial Tax Officer, P. W. 1 who 
held another enquiry and recorded again a 
statement Ex. A from the petitioner and another 
statement Ex. B from a person who was the first 
accused in the case and who was said to be carry- 
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on this business in partnership with the 
petitioner The conviction of the appellant rests 
principally upon the statements recorded by P. 
w con 23-3-1945 and by P. W. 1 on 24 3-1945. 
Objection was taken to the admissibility of 
these statements on the ground that the Assist¬ 
ant Commercial Tax Officer, p. w. 1. was in the 
position of an investigating officer and that any 
statement recorded by him would have to be 
excluded under S. 162, Criminal P. C., but this 
argument in any way dees not apply to the 
statement recorded by P. W. G. Even the con¬ 
tention that the statement recorded by the 
Assistant Commercial Tax Officer is not admis¬ 
sible in evidence is wholly untenable. In the 
Madras Foodgrains Control Order, 1945, there is no 
provision which clothes any officer or officers of the 
Commercial Tax Department with the powers 
of an officer in charge of a police station to in¬ 
vestigate an offence. Reference was made in 
this connection to the decision of a Bench of this 
Court in 194G-1-M.L J. 8G8. 1 That was a case, no 
doubt, of a statement recorded by a special 
officer of the Commercial Tax Department and 
it was held that that statement was not admis¬ 
sible, but the statement recorded by that officer 
in that case wa3 in the exercise of the power con¬ 
ferred upon him by sub-s. (3) of S. 12 of the 
Hoarding and Profiteering Prevention Ordinan¬ 
ce which definitely states: 

“The officers empowered by the Central or Provincial 
Government shall within the respective areas for which 
they are appointed, have power to investigate all offen¬ 
ces punishable under this ordinance, and in conducting 
any such investigation shall, within the said areas, 
have all the powers, duties, privileges and liabilities of 
an officer in charge of a police station under the Crimi¬ 
nal Procedure Code, 1893, when investigating a cogni¬ 
zable offence within the limits of bi3 station.” 

The learned Judges were persuaded entirely by 
the language of this sub-section in coming to the 
conclusion that such an officer had the full 
status of a police officer and that his powers and 
duties must be limited to those of a police officer 
under the Code of Criminal Procedure which 
means that when such a statement is reduced 
to writing it can only be used iu accordance 
with the provisions of s. 162 , Criminal P. C. or 
under S. 27, Evidence Act. That decision has 
clearly no application to a case of this kind 
arising under the Madras Foodgrains Control 
Order, which does not contain any provision 
even remotely analogous to sub s. (3) of S. 12 of 
the Hoarding and Profiteering Prevention Ordi¬ 
nance. 

[2] The second question that was raised was 
that these statements were not admissible because 
the Deputy Tahsildar extorted the statement from 
the petitioner under duress. This allegation was 
rightly found against by both the Courts below. 


A. I. R. 

[3] The last argument was that even accord¬ 
ing to the language of the statements themsel¬ 
ves there was no admission that the petitioner 
was engaging in any undertaking which involves 
the sale in wholesale quantities of any foodgrains 
so as to attract the application of s. 3 (i) of the 
Foodgrains Control Order. I have closely perus¬ 
ed the statements and I have no doubt that they 
amount to saying that the paddy was being 
transported for purpose of sale in connection 
with the business in which the petitioner as well 
as accused l who was discharged had joint 
interest. 

[4] I find no substance in any of the conten¬ 
tions raised. The petition is dismissed. 

C.R.k /d.h. Revision dismissed. 


A. I. R. (35) 1948 Madras 40 [G. N. 18.) 
Gentle C. J. and Rajamannar J. 

J. Kuppuswami Chetty — Appellant v- 
B. V. Anantharamier and another — Respon¬ 
dents. 

Appeal No. 22 of 1946, Decided on 10-2-1947, from 
judgment and order of Clark J., in 0. P. No. 46 of 1946, 
D/- 29-3-1946. 

(a) Arbitration Act (1940), Ss. 28 (2) and 30 — 
Award passed after prescribed period—Validity. 

An arbitration agreement provided that the arbitra¬ 
tion should be completed within one month from its 
date subject to an extension of timo not exceeding six 
weeks thereafter, if all tho arbitrators passed a resolu¬ 
tion to 'hat effect. The arbitrators passed an award 
after expiry of one month prescribed without any re¬ 
solution by them extending the time for making the 
award : 

I 

Held that the award was invalid as it wa3 made after 
the prescribed period without any resolution. Even as¬ 
suming that such resolution extending time was passed 
by them, there was no agreement by the parties con¬ 
senting to such extension and, therefore, time could not 
be legally enlarged by reason of S. 23 (2). [Para 9] 

(b) Arbitration Act (1940), S. 14— Letter intimat¬ 
ing decision to parties if award. 

Arbitrators do not send to one party the original 
award and to another party a copy. They intimate to 
both parties that their award has been made. It is then 
for the parties, pursuant to S. 14, to request the award 
to be filed or the Court directs that course to be taken. 
Consequently where the arbitrators intimate their deci¬ 
sion by a letter to the parties and no steps are taken by 
the parties to file it in Court the letter cannot be treated 
as an award. , [Para 10] 

(c) Arbitration Act (1940), Ss. 10 and 30 — Refe¬ 
rence to named arbitrators— Award made by some 
—Validity. 

Where the reference is to two or more named arbitra¬ 
tors all the arbitrators must act together. If one of 
them declines to act during the arbitration proceedings 
and tbe award is made by the remaining arbitrators 
after consideration of the whole matters in dispute the 
award is invalid and cannot stand even though there 
might be a provision in the arbitration agreement that 
the majority view should prevail : 29 A.I.R. 1942 Bom. 
239, Bel. oi.; 31 A.I.R. 1944 P. C. 76, Ref. [Para 11] 

(d) Arbitration Act (1940), Ss. 33, 14, 15, 16, 17 
and 30—Application challenging existence of award 
—Filing oi award not necessary. 
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Sections 14, 15, 16, 17 and 30 should be read toge¬ 
ther and they make it clear that a Court cannot pass a 
judgment upon an award or set it aside or remit it baok 
to be modified by the arbitrators unless the award has 
been filed in Court. Where, however, an application 
challenging the existence of the award itself is presented 
to the Court under S. 33, no award need or can be 
filed with such application. [Para 12] 

Cases ref or red :— 

1. (’42) I.L.R. (1942) Bom. 553 : 29 A.I.R. 1942 Bom. 

. 239 : 202 I. C. 188, Patel Bros. v. Sbree Minakshi 

Mills Ltd. 

2. (’44) I.L.R, (1944) Bom. 469 : 31 A.I.R. 1944 P. C. 
76 : I. L R. (1944) Ear. P. C. 230 : 71 I. A. 106 : 216 
I. C. 169 (P.C.). 

T. C. A. Bhashyam and A. Balarama Naidu — 

for Appellant. 

M. K. Harihara Ayyar — for Respondents. 

Gentle C. J. — The appellant and the two 
respondents formerly carried on a business in 
partnership under tho name of Bhagyalakshmi 
and Co. Disputes arose between them which 
were referred to the arbitration of three named 
arbitrators by an agreement in writing between 
the parties dated 4-1-1945. The agreement, inter 
alia, provides that (1) in case P. Govindaswami 
Chetti (one of tho arbitrators) declined to act, 
the appellant should be at liberty to nominate 
another arbitrator in his place ; ( 2 ) in case two 
of the arbitrators declined to act, the whole 
arbitration should come to an end and the par¬ 
ties be relegated to their prior rights ; a decision 
of the majority of the arbitrators should be tho 
decision which must prevail in all matters 
connected with the arbitration ; (3) the arbitra. 
tion should be completed within one month from 
the date of the agreement subject to an exten¬ 
sion of time, not exceeding six weeks thereafter, 
being taken if all tho three arbitrators passed a 
resolution to that effect. 

[2] No resolution was passed by the threo 
arbitrators extending the time during which they 
could conclude the arbitration and make their 
award. The one month’s period expired on 
4-2-1945, by which date no aw T ard had been mado. 
Subsequently the three arbitrators examined 
the partnership accounts. This examination 
was completed by 27 th February. Thereafter 
P. Govindaswami Chetti declined to act further 
as an arbitrator, but the appellant did not ap¬ 
point another arbitrator in his place pursuant to 
his power or right to do so given by the agree, 
ment. Later, on 15-3-1945, the remaining two 
arbitrators addressed a communication, which 
latter was called a letter, to respondent 1 and 
to the appellant. None of the parties requested 
tho signatory arbitrators to file this document 
in Court and uo other steps were taken in that 
behalf and it has not been filed in Court as an 
award A3 provided in tho Arbitration Act. 

[3] The document states that the two signa¬ 
tory arbitrators give "the following decision.” 


It recites that a copy of tho account ascertained 
by the three arbitrators, dated 27-2-1915, had beer, 
given to respondent 1 (who acted on bis own 
behalf and on that of respondent 2) and an un¬ 
signed copy to the appellant; thereafter Govinda¬ 
swami Chetti did not associate with tho other 
two arbitrators in further proceedings; the docu¬ 
ment then states that the other two arbitrators 
"decide the following matters mentioned herein 
finally in accordance with our joint opinion." 
Then follow their conclusions regardinc. the sub- 
ject of their arbitration. 

[l] On 23-1-1945, tho same two arbitrators 
wrote to the respondent that they had ascertained 
that their letter, dated 15th March addressed to 
the respondents as well as to the appellant was 
served upon him (the appellant) also through 
post several days back and he had not chosen 
to send a reply or to see the arbitrators in that 
connection and they refused to act as arbitrators 
for such people ; tho letter concludes that they 
would do nothing more in the arbitration matter 
and the respondents were at liberty to take such 
proceedings in Court as they liked; the arbitra- 
tors declined to act. 

[5] On 25-4-1945, the respondents instituted 
against the appellant a suit claiming dissolution 
of the partnership and the customary consequen¬ 
tial relief in a suit of that nature. In his written 
statement the appellant pleaded that the res¬ 
pondents had induced him to consent to the 
arbitration and had procured an award which 
would be rejected by the Court on the face of it 
as illegal and invalid, and further that the res¬ 
pondents had lost their right to institute the 
suit, which was barred, by reason of the arbitra¬ 
tion ending in an award. 

[G] On 25-2-1946, the respondents made an ap¬ 
plication under s. 33, Arbitration Act, to the Court 
for a declaration that there is no valid award in 
existence and no subsisting arbitration agreement. 
In bis affidavit in reply the appellant states that 
the period of one month prescribed in the arbitra¬ 
tion agreement for an award to be made w r as 
extended as provided therein and the majority 
of the arbitrators gave their decision on 15-3-1945 
and he denies that no valid award is in exis¬ 
tence. He asserts that its validity cannot be 
questioned by proceedings under s. 33 of the Act 
and alleges that the proceedings are defective 
on account of tho absence of tho award being 
filed with the petitioner. Clearly the appellant 
has asserted that tho document dated 15-3-1945 
is an award under tho Arbitration Act. 

[7] The application came before Clark J. At 
the hearing before him the document dated 
15th March was placed before the Court and 
the learned Judge held that it was not an award 
and rejected the appellant’s contention, that 
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he had no jurisdiction to entertain its validity 
or otherwise on the ground that it had not been 
filed in Court. This is the appellant’s appeal 
against the learned Judge’s decision. 

[8] In ray opinion, the learned Judge was 
perfectly correct in the conclusion to which he 
arrived. 

[9] Firstly, if the document dated 15 - 3-1945 
is an award, it was made more than one month 
after the date of the arbitration agreement and 
after the period which the agreement prescribes 
for the award to be made. There was no resolu¬ 
tion by the arbitrators pursuant to the provi¬ 
sion in the agreement by which they apparently 
wore authorised to extend the time by six weeks, 
making ten weeks in all from ifch January; that 
circumstance alone vitiates the award and makes 
it a nullity. Assuming, however, that such a re¬ 
solution, which the arbitration agreement pre¬ 
scribes, was passed, nevertheless, the award is 
not one which has any validity or legality. Sec¬ 
tion 28 (* 2 ), Arbitration Act, enacts that any 
provision in an arbitration agreement, whereby 
the arbitrators or umpire may, except with the 
consent of all the parties to the agreement, en¬ 
large the time for making the award, shall be 
void and of no effect. There was no agreement 
by all the parties for the arbitrators to extend 
the time by passing the resolution envisaged in 
the arbitration agreement. Consequently, the 
time could not be legally enlarged and the period 
during which the arbitrators could make an 
award expired about six weeks before the docu¬ 
ment of 15th March came into existence. Even 
if that document is an award it is one which has 
no validity and is not, in law, an award. 

[ 10 ] Secondly, the document of 15th March 
in my view, was never intended to be, and 
never in fact was, an award. It sets out 
what is expressed to be a decision of two out 
of three arbitrators on the conclusions to which 
they had arrived. The original was sent to the 
respondents and a copy, apparently, was for¬ 
warded to the appellant, but he refused to accept 
the document or the envelope in which it was 
contained. Arbitrators do not send to one party 
the original award and to another party a copy. 
They intimate to both parties that their award 
has been made. It is then for the parties, pur¬ 
suant to s. 14, Arbitration Act, to request the 
award to be filed or the Court directs that course 
to be taken. Looking at the document, in my 
view, it was merely nothing more than the par¬ 
ties being notified the conclusions to which the 
two remaining arbitrators had arrived and it 
was not intended to be the award formally re¬ 
quired by them under the Act. This view is 
confirmed and supported by the letter which the 
arbitrators wrote to the respondents alone on 


A. I. R. 

23-4-1945 to which reference has previously been 
made. 

Cl 1] Thirdly, the arbitration agreement re¬ 
ferred the matters in dispute to three named 
arbitrators. One of them withdrew after a partial 
disposal of the business which all would be called 
upon to carry out. The remaining two arbitra- 
tors completed the disposal of the remaining 
business and then wrote their letter dated 15th 
March. The subject matter of the arbitration 
did not receive the united attention of all the 
arbitrators. Whilst the agreement provides that 
the decision of the majority of the arbitrators 
shall prevail, nevertheless, the law requires, and 
it is well established, that all the arbitrators must 
give their united consideration to all matters 
arising in the arbitration which has been re¬ 
ferred to them. This well established principle 
of law is discussed and explained in I.L.R. (1942) 
Bom. 553 1 by Chagla J. at p. 565 of the report. 
The learned Judge’s view and conclusion were 
upheld by an appellate Bench of the Bombay 
High Court a report of which is included after 
the judgment of Chagla J. In that case the Court 
of first instance and the appellate Court each 
held that an award was a nullity when one of 
nine arbitrators himself absented after proceed¬ 
ings in arbitration commenced and before the 
conclusion. The decision of the appellate Bench 
of the Bombay High Court proceeded to the 
Judicial Committee and the judgment of their 
Lordships of the Privy Council is to be found 
under the name of Shree Meenakshi Mills 
Ltd. v. Patel Bros ? When the matter reached 
the Judicial Committee, it was assumed that the 
award of the 8 of 9 arbitrators was a nullity and 
the question was not argued and no judgment 
was given with regard to whether it was a nullity 
or not. But, at pp. 473 and 474, the Board ob¬ 
served as follows : 

"Should the same question arise for decision here- 
after it will be necessary to consider whether the well 
established prinoiple that, in the case of a reference to 
two or more named arbitrators, all the arbitrators must 
act together, can properly be applied when the reference 
is not°to individuals but to a body, such as a committeo 
or a Board, whose corporate powers are regulated by its 
constitution.” 

From the observations of the Judicial Committee 
it would seem that the well established principle 
was not one which could be disputed. The only 
question which might arise was whether that 
principle could be extended to arbitrators not 
named personally but as members of the same 
body. With respect I agree with the judgments 
given by the learned Judge of first instance and 
the appellate Bench of Bombay. In my opinion, 
since the document of 15th May 1945 was a deci¬ 
sion which it purports to be arrived at after a 
consideration of the whole matter by two and 
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not by all the arbitrators to whom the matters 
in dispute had been referred, even if that docu¬ 
ment otherwise might have been an award, 
since the three arbitrators did not together consi¬ 
der the matters in arbitration throughout, the 
award by two of them is not one which can stand, 
in spite of the provision in the arbitration agree¬ 
ment in this case that the majority view should 
prevail. 

[12] Fourthly, the argument that the applica¬ 
tion before Clark J. was defective because no 
award was filed with the application is based 
upon the contention with reference to S. 14, 
Arbitration Act. That seotion requires the award 
to be signed and to be filed in Court by the 
arbitrators at the request of the parties or at 
the direction of the Court. Section 15 empowers 
the Court to modify an award, S. 1C to remit 
the award back to the arbitrators, and S. 17 to 
pass judgment in terms of the award ; and s. 30 
specifies the grounds upon which an award can 
be set aside. The sections to which reference 
has been mode, in my view, have to be read to¬ 
gether. It is quite clear, and there is no need 
to refer to the decisions of the several High 
• iCourts in this country, as well as in England, 
that the Court cannot pass judgment upon an 
award or set it aside or remit it back to be 
modified by the arbitrators unless the award 
jhas been filed in Court. The application before 
Clark J. was under S. 33 of the Act which ena¬ 
bles an application to be made challenging the 
very existence of an award. If no award has 
ever existed, how can it be said that the award 
must be filed in Court ? It is difficult to follow 
the argument of learned counsel for the appel¬ 
lant who strenuously and repeatedly maintained 
that no application lies under S. 33 unless the 
applicant files with his application the award 
(which has been made. In my opinion, when an 
application to the Court is presented which 
challenges the existence of an award, no award 
need, or can, be filed in such an application. 
At the hearing before Clark J. the document of 
15th March was produced, but that was to eua- 
ble him to examine it and to arrive at a conclu¬ 
sion whether it was an award or not. Since it 
was not an award, clearly it was not required 
to be filed when the petition was presented in 
which the application was made. 

[10] In my opinion, for reasons given above, 
ibis appeal must be dismissed with costs. 

Rajamannar J.—I agree. 

C.R.K K.S. Appeal dismissed. 


A. I. R. (35) 1948 Madras 43 [C. N. 19.) 

Rajamannar J. 

Bava C. Gopalaswami Mudaliar — Plain¬ 
tiff — Petitioners. SriTyagarajaswami Devas - 
tanam, Tiruvarur , by its Executive Officer — 
Defendant — Despondent. 

Civil Revn. Petn. No. 418 of 194G, Decided on 22-4- 
1947, from order of Dist. Munsif, Tiruvarur, D/- 
7-11-1915. 

Civil P. C. (190S), S. 2 (2) —'Decree’— Order 
dismissing application to amend execution'petition — 
Appeal—Civil P. C., S. 115, 

An order of executing Court dismissing an applica¬ 
tion of a decree-bolder to amend his execution petition 
is a decree and is appealable. This being so, revision 
petition against such ordc-r is incompetent. 

[Para 4] 

Annotation:—(’41-Com.), Civil P. C. S. 2 (2), Note- 
7 and 8. 

Cases referred -.— 

1. (’3G) 71 M. L. J. 256 : 23 A. I. R 193G Mad. G23 : 
164 I. C. 217, Volutlmndi Beerankutty v. Aineth 
Mammu. 

2. (’36) 71 M. L. -T. 388 : 23 A. I. R. 193G Mad SOI : 
164 I. C. G70, Rama Rao v. T. Srceramamurthi. 

R. Sundaralingam—ior Petitioner. 

A. V. Yiswanatha Sastri —for Respondent. 

Order. — This is a civil revision petition in 
which the holder of a decree in the Court of 
Small Causes, Madras, which was transferred 
for execution to the Court of the District Munsif, 
Tiruvarur, applies to revise the order of the 
District Munsif dismissing his application to 
amend his execution petition. A preliminary 
objection was taken on behalf of the re3pon- 
dent that au appeal lay against the order 
and if this objection is upheld there can be no 
doubt that the civil revision petition must fail 
and the appeal would lie to the District Judge, 
East Tanjore. 

[2] Mr. Sundaralingam for the petitioner re¬ 
lies upon the ruling in 71 M. L. J. 25G 1 to sup- 
port his contention that the order dismissing his 
application for amendment i3 incidental and 
interlocutory and therefore an appeal was 
incompetent. In that case Venkatasubba Rao, J. 
held that no appeal lay against an order 
allowing an amendment of an execution 
petition. The learned Judge held that the ques¬ 
tion that arose between the parties related to 
the execution of the decree and therefore satisfied 
the requirements of S. 47, Civil P. C. But the 
order in question did not satisfy the definition 
of ‘decree’ in 8. 2 ( 2 ), Civil P. C., because there 
was no final adjudication conclusively determin¬ 
ing the rights of the parties. According to the 
learned Judge the Court’s decision was in the 
nature of a finding and the appeal therefore was 
incompetent in the sense that it was premature, 
because, if the Court had gone further and 
attached the property, the judgment-debtor 
would have the right of preferring an appeal. 


A. I. R, 
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[3] The view of the learned Judge that an 
order made under S. 47 would not be appealable 
if it was interlocutory in the sense that it allow¬ 
ed the execution petition to proceed appears to 
me to be untenable in view of the decision of the 
Bench in 71 M. L. J. 383. 2 It was there held that 
an order disallowing the plea that the execution 
petition was barred by limitation and adjourn¬ 
ing the subsequent proceedings to a future date 
was an appealable order. The decision of the 
division Bench has been also followed in subse- 
quent decisions. 

[4] Even assuming that the test laid down by 
Venkatasubba Rao, J., in the above case were to 
be applied to the present case, I think it should 
be held that the order in question was appealable 
because the order definitely negatived the right 
|claimed by the decree-holder which was the sub¬ 
ject matter of the amendment petition. There 
I was therefore a final adjudication conclusive as 
regards the Court expressing it and determining 
the rights of the parties. It is as if a relief claimed 
by the decree-holder in execution had been 
finally refused to him. Such an order would 
clearly come within the meaning of ‘decree’ 
as defined in S. 2 (2), Civil P. C. The civil rovi- 
sion petition i3 therefore incompetent and i3 
dismissed with costs. 

C.R.k./d.S. Revision dismissed . 


A. I. R. (35) 1948 Madras 44 [G. N. 20.] 

Govindarajachari J. 

Sri Sri Satyalhigna Theerthaswamy Varu 
of Uttaradi Mutt by Alur Marka-puran Sritii - 
vasacharyulu — Petitioner v. Mundru Nara¬ 
sayya and others — Respondents. 

Civil Revn. Feto. No. 1349 of 1916, Decided on 25-4 
1947, from order and judgment of Dist. Judge, Guntur, 
D/- 8-11-1946. 

Court-fees Act (1870), S. 7 (iv) (d) and (v) — Suit 
for injunction restraining defendant from felling 
trees — Court-fee on plaint and memo of appeal — 
Manner of calculation. 

As things attached to the earth, trees must be regard¬ 
ed as immovable property within the definition contain¬ 
ed in S. 3 (14) of the Madras General Clauses Act. 
Therefore, as provided by the notification of the High 
Court in R. 0. C. No. 911/40-B. 1, dated 7th August 
1943, where a plaintiff sues for an injunction restrain¬ 
ing the defendant from felling certain trees and shrubs 
in certain lands he has to pay court-fee on the plaint 
and on the memorandum of appeal on half the market 
value of the trees calculated in the manner provided in 
S. 7, para. 5. [Para 2] 

Annotation:—(’45 Com.) C. F. Act, S. 7 (iv) (d) N. 2. 

B. V. Itatnanarasu — for Petitioner. 

Government Pleader and G. Venkatarama Sastri — 

for Respondents. 

Order. —This civil revision petition involves a 
question of court-fee. The plaintiff asked for an 
injunction restraining the defendants from fel¬ 


ling certain trees and shrubs in certain lands. 
He valued the injunction at Rs. 100 under s. 7 
(iv) (d) Court-fees Act, and paid a court-fee of 
Rs. 11-3-0. The suit was dismissed and the plain¬ 
tiff filed an appeal in the District Court, Gun¬ 
tur. He valued the appeal similarly and on 
objection being taken by the court-fee examiner, 
the learned District Judge directed the plaintiff 
to value the suit as one for declaration and con¬ 
sequential relief by way of injunction in respect 
of the land in which the trees stood. This order 
is objected to by the plaintiff in this civil revi¬ 
sion petition. 

[2] It seems to me that the point involved i3 
very simple. The relevant provision under the 
notification of the High Court in R. O. 0. No. 
911/40-B. 1 dated 7-8-1943 is para. (2) of the appen¬ 
dix which is as follows : 

“In suits for injunction where relief is sought with 
reference to any immovable property on the ground 
that the defendant denies the title of the plaintiff to the 
property and disturbs or threatens to disturb the plain¬ 
tiff’s possession thereof, the value of the subject-matter 
of the suit shall not be less than half the value of the 
property calculated in the manner provided in S. 7 
para. 5, Court-fees Act, 1870.” 

In this suit the relief by way of injunction is 
sought with reference to the trees. No relief is 
sought in respect of the land3 in which the trees 
are standing. Under S. 3 (14), Madras General 
Clauses Act (Act I (l) of 1891), however, 

“immovable property 9hall include land, benefits to 
arise out of land, and things attached to the earth, or 
permanently fastened to anything attached to the 
earth.” 

The definition of immovable property in S. 3 (25), 
General Clauses Act (X [10] of 1897) is in iden¬ 
tical terms. As things attached to the earth, trees 
must therefore be regarded as immovable pro¬ 
perty within the definition. That would only 
mean that the plaintiff ha9 got to value his 
relief by way of injunction at not less than hal 
the value of the trees calculated in the manner 
provided in S. 7, para. 6 Court fees Ac t. By its 
strict language s. 7, para, s may seem to be not. 
strictly applicable because .t refers o lands, 
houses and gardens. But since the notification 
provides that the value of the property should 
be calculated in the manner provided in S. 7, 
para. 5, Court-fees Act, it 13 permissible to adopt 
the method for which inter alia there is provi¬ 
sion in s. 7, para 5, namely that of taking the 
market value of the property. The plaintiff has 
therefore to pay court-fee on the plaint and on 
the memorandum of appeal in the lower appel- 
late Court on half the market value of the trees 
in respect of which he is seeking an injunction. 

He will pay such further court-fee as he may 
have to pay on that basis before the appeal is 
heard by the lower appellate Court. 
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[8l The civil revision petition is allowed to 
the extent indicated above. The lower appellate 
Court will give the plaintiff suitable time after 
the market value of the trees is ascertained. No 
order as to costs. 

c.R k./v.r. Revision allowed . 


A. I. R. (35) 1948 Madras 45 [C. N. 21.] 

Yahya Ali J. 

Natesa Naicker—Petitioner v. Mari Gra - 
mani and another — Respondents. 

Criminal Revn. No. 67 and Cri. Revn. Peta. No. 61 
ol 1947, Decided on 3-4-1947, from order of Stationary 
Sub. Magistrate, Chingleput, D/- 16-12-1946. 

Criminal P. C. (1898), S. 247—Acquittal is obliga¬ 
tory unless hearing is adjourned—Revision—Crimi¬ 
nal P. C., S. 439. 

When in a summons case the complainant does not 
app?ar, it is imperative on the part of the Magistrate to 
acquit the accused unless there is a prop3r reason for 
adjourning the hearing of the case. Where, therefore, 
an order of acquittal has been pissed in conformity 
with statutory duty, it must be held to be a proper and 
correct order and the® can be no question of revising 
such an order merely because it would cause some hard¬ 
ship to the party: 13 A. I. R. 1926 Mad. 1009, Foil. 
Criminal Revision Case No. 229 of 1925, Dissent. 

[Para 2) 

Annotation (’46-Com.) Criminal P. 0„S. 247, N.7. 
12; S. 439, N. 12. 

Case referred : — 

1. ('26) 51 M. L. J. 730 : 13 A. I. R. 1926 Mad. 1009 : 
96 I. C. 652, Tonkya v. Jagannathu. 

S. Krishnamurthi and Vepa P. Sarathi—tor Peti¬ 
tioner. 

V. Rajagopalachariar —for Respondents. 

The Public Prosecutor— for the Crown. 

Order —This is an application to revise the 
order of acquittal passed by the Stationary Sub- 
Magistrate of Chingleput in C. C. No. 2470 of 
1946 on his file under 8. 247, Criminal P. C. 
That case arose upon a complaint filed by the 
petitioner herein against the respondent alleging 
the commission of offences by the respondents 
under ss. 447 and 426, Penal Code. The case 
was posted first and heard on G 12-194G. After 
the examination of the complainant, it waa ad. 
journed to 16-12-1946 for further evidence. On 
that day when the case was called, the complain- 
ant was not present either in person or by 
pleader and consequently the Sub-Magistrate 
acting under s. 247, Criminal P.C. acquitted the 

respondent-accused. 

u i2 l T V h \u ffidavit filed by the petitioner in 
th.s Court in this case, it is alleged that on that 

day he and his witnesses were present in Court 

from 10 A. M., that just before the caso wa 3 

called, the advocate appearing for the accused 

callod him and asked him to fetch his vakil as 

the case was about to bo called, that he immedi. 

ately wont to the Civil Court where his advocate 


was engaged and brought him before the Magis¬ 
trate’s Court within a few minutes, but in the 
meantime the case bad been called and the res¬ 
pondent had been acquitted. This version has 
been supported in the affidavits of the Village 
Munsif and of another person who is said to 
have been present for being examined as a wit¬ 
ness by the complainant in his case. These alle¬ 
gations have, however, been refuted by the res¬ 
pondent in bis affidavit, in which he says that 
none of the witnesses were i resent, that the case 
was called at 1 r. M., and until then nobody bad 
turned up, that the complainaut gave up the 

case as he considered it futile to adduce anv 

% 

evidence. It is scarcely necessary to go into the 
merits of these averments as the legal position 
as to the applicability of S. 217, Criminal P. C., 
to the facts that transpired, is perfectly clear 
and free from doubt. Section 247 provides : 

“ If the summons has been Usucd on complaint, and 
upon the day appointed for the appearance of the accu¬ 
sed, or any day subsequent thereto to which the hear¬ 
ing may be adjourned, the complainaut does not appear, 
the Magistrate shall, notwithstanding anything herein¬ 
before contained, acquit the accused, unless for porno 
reason he thinks proper to adjourn the hearing of the 
case to some other day.” 

The proviso to the section is not material. It 
will be apparent from the language of the section 
that when in a summons case the complainant 
does not appear, it is imperative on the part of 
the Magistrate to acquit the accused, unless 
there is a proper reason for adjourning the hear- 
ing of the case. It is not the case of the complain¬ 
ant that there was any such reason of which 
the Magistrate was aware at the time he called 
the case and the complainant was absent. In 
those circumstances, there was no discretion in 
the matter; the Magistrate was bound by the 
statute to acquit the accused. AY here, therefore, an 
order has been passed iu conformity with statu-1 
tory duty, it must be held to be a proper and 
correct order, and there can be no question of 
revising such an order merely because it would 
cause some hardship to the party. 

[3] In Criminal Revision Case No. 229 of 1925 
Jackson J. had taken the view that the appear¬ 
ance of the complainant in any portion of the 
day is sufficient compliance with s. 247 and that 
the Magistrate was bound to wait for the appear¬ 
ance of the complainant until the close of the 
day. This view which was contrary to the pre- 
vailing judicial opinion at that time was dissen- 
ted from by a Division Bench of this Court in 
51 M. D. J. 730. 1 In that case, it was held that 
8 . 217 makes it obligatory on the Magistrate to 
acquit the accused if the complainant does not 
appear, unless there was proper reason beforo 
the Magistrate for the adjournment of the hear¬ 
ing of the case. The learned Judges said : 
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‘ Though the Magistrate could very well Lave waited 
for a abort time, it cannot be said that tie order of the 
Magistrate is illegal. He acted within his powers and 
when the order is not illegal it would not be right for 
this Court to interfere with it.” 

[4] Considering the argument about hardship 
■which has also been repeated in this case, tho 
learned Judges observed that the hardship that 
may bo caused to complainant in construing the 
section cannot be considered, as no forced cons¬ 
truction can be given to the very clear words of 
the section. This decision had been followed in 
a number of cases decided by single Judges, but 
it is not necessary to cite them. I must hold, 
following the Bench decision, that the order of 
the Sub-Magistrate is perfectly legal and com¬ 
petent and cannot be interfered with in revision. 
The petition is dismissed. 

O.R.k/v.B.B, Petition dismissed . 


A. I. R. (35) 1948 Madras 46 [C. N. 22.] 
Wadsworth and Govindarajachari JJ. 

Seeyali Achari and others — Appellants v. 
K. Doraiswami Achari and another _ Res¬ 

pondents. 

Appeal No. 50 of 1945, Decided on G-11-194G, from 
judgment of Kunhi Raman J., in C. S. No. 46 of 1945, 
D/- 22-10-1945. 

(a) Hindu law—Father—Bequest of self-acquir¬ 
ed property to sons—Whether property ancestral 
in sons’s hands. 

A gift or bequest by a Hindu father of his self-acquir¬ 
ed property in favour of his sons would impress it with 
the character of an ancestral property in the absence of 
words indicating a contrary intention: Case law refer¬ 
red- [Para 5] 

A provision in the will that the son3 shall enjoy tho 
property bequeathed to them “absolutely with rights to 
convey by gift, excbaDgo and sale” held indicated an 
intention on the part of the testator (father) that tho 
property should be taken by the sous otherwise than 
as anceetral property: 10 A.I.R. 1923 P.C. 160, Bel. on. 
10 Bom. 528, Disling. 24 A.I.R. 1937 Mad 631, Ref. 

(b) Hindu law—Joint family—Joint family trade, 
whether joint family property—Burden of proof. 

The considerations which apply to a trade or busi¬ 
ness carried on by a member of a joint family are 
essentially different from those that would apply to a 
property in the hands of such a member and the ques¬ 
tion whether a business carried on by a coparcener 
was begun or carried on with the assistance of joint 
family property is a question of fact upon which the 
burden of proof lies upon those who claim a share in 
the business as constituting joint family property. 
29 A.I.R. 1942 P. C. 13, Bel. on. [Para 10] 

Cases referred :— 

1. (’01) 24 Mad. 429, Nagalingam Pillai v. Ramchandra 
Tevar. 

2. (’45) I.L.R. (1945) Mad. 549 : 32 A.I.R. 1945 Mad. 
195 : 220 I. C. 78, Velayudban Chettiar v. Commis¬ 
sioner of Income-tax, Madras. 

3. (’23) 45 All. 596 : 10 A. I. R. 1923 P. C. 160 : 26 
O. C. 257 : 50 I. A. 265 : 76 I. C. 922 (P.C.), Lai 
RamsiDgh v. Deputy Commissioner of Partabgarb. 

4 . (’66) 10 Bom. 528, Jugmohan Das Mangaldas\. 
Mangaldas Nathubhoy. 


5. (’37) 1937 M. W. N. 296 : 24 A. I. R. 1937 Mad. 
631 : 172 I. C. 666, Kasi Yisweswara Rao v. Varaha- 
narasimba. 

6. (’43) (1943) 1 M.L.J. 70 : 29 A.I.R. 1942 P.C. 13 : 
I. L. R. (1942) Ear. P. C. 33 : 199 I. C. 334 (P. C.), 
Bhuru Mai v. Jagannath. 

K. Gopalaswami—ior Appellants. 

U. Soinasundaram —for Respondents. 

Goyindarajachari J. — This is an appeal 
against the judgment and decree of Kunhi 
Raman J. dismissing c. s. No. 46 of 1945 in 
which the appellants sued respondent l, their 
uncle and respondent 2, their father, for a parti¬ 
tion of certain properties claimed to be family 
properties and for the separation of their 3/8fchs 
share therein. The grandfather of the plaintiffs 
Seeyali Achari, died on 27-8-1926 after having 
executed a will on 12-5-1926 whereby he dis¬ 
tributed his property amongst his three sons (res¬ 
pondents l and 2 and one Arumugha) and four ' 
daughters. It is common ground that tho pro¬ 
perty dealt with by Seeyali Achari’s will was his 
self-acquired property. It i3 unnecessary to refer 
to the legacies given to the daughters. A house 
belonging to the testator in Kallukaran Street 
Mylapore, was bequeathed to Arumugha and his 
wife for their joint and several lives with re¬ 
mainder in favour of their issue, if any, natural 
or adopted. In the absence of such issue, the 
house was to pass to the issue of the other sons 
of Seeyali Achari, namely, respondents 1 and 2. 
Respondents 1 and 2 were given the house bear¬ 
ing door no. 26 Kapaleeswarar North Ward 
Street. They were directed to discharge the 
debt borrowed by the testator from the Myla¬ 
pore Hindu Permanent Fund on the security of 
tho said house and they were to divide the 
house in equal shares after the testator’s death 
and “enjoy absolutely with rights to convey by 
gift, exchange and sale.” There was a further 
direction that “the said house shall be mortgag¬ 
ed in common” for raising a loan up to bp. iooo 
for the expenses of the marriage of respondent 2 
if such loan should become necessary, and that 
such debt should be discharged by both the res- 
pondents. Respondents 1 and 2 were also given 
some movables worth about RS. 300 which they 
were to divide equally. Respondent 2 was about 
13 years old at the time of his father’s death. It 
is admitted that the respondents continued to 
live together till 6-11-1935 when they became 
divided and executed a deed of partition, where¬ 
by house No. 26 Kapaliswarar North Ward 
Street was allotted to respondent 1 and house 
no. 30 in the same street which had teen pur¬ 
chased in the name of respondent 1 sometime 
in 19S0 was allotted to the share of respondent 2. 
Each house was valued at Rs. 10,000 but whether 
that represented the actual market value or not, 
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it has not been suggested that the houses were 
not of almost equal value. 

[2] The partition deed refers to a division 
which took place between the brothers of "gold 
and silverware, brass vessels and mavadai and 
maravadai samans which are being enjoyed by 
us by virtue of the will dated 12*5 1926 left by 
our father.” The clause containing the division 
of the houses runs as follows : 

“We hereby divide the undermentioned houses, site, 
etc. of the value of about Rs. 20,000, which are being 
enjoyed by us by virtue of the aforesaid will, dated 
12-5-1926, as our self-acquisiticn, and also as having 
been purchased in the name of K. Duraiswami Achari, 
out of us, this day hs per the following particulars.” 

This partition deed is attacked in the plaint as 
one fraudulently brought about by defendant 1 
"taking advantage of the want of sufficient 
worldly experience of the father of the plaintiffs 
who was a devoted brother willing to submit to 
any dispensation by the elder brother”, and a 
declaration is sought that the said partition is 
null and void and not binding on the plaintiffs. 
The allegation which w T e read as one of undue 
influence was hardly attempted to be substan. 
tiated either before the learned trial Judge or 
before us. There is a further allegation in the 
plaint that the partition did not include all the 
items of joint family property and that respond¬ 
ent 1 must have secreted joint family funds to 
the detriment of his brother and nephews. 

[3] Plaintiff 3 w T as not born at the time of 
the partition. It i3 not clear whether plaintiff 2 
was born; but it is unnecessary to say anything 
further about it as plaintiff 1 who was admit¬ 
tedly born before the partition can have it set 
aside provided he establishes grounds sufficient 
in law' for the purpose, and the existence or 
otherwise of the other plaintiffs would only be 
material in giving the necessary directions as to 
the partition or the further partition to be made 
in case the partition of 1935 is set aside or 1ms to 
be supplemented. 

[4] It is first argued on behalf of the appel¬ 
lants relying on the line of cases starting with 24 
Mad. 429 1 and ending w’ith l.L.R. (1946) Mad. 540 2 
that the property bequeathed to the respondents 
by Seeyali Achari must be regarded as ancestral 
property in their hands, that consequently the 
respondents who continued to live together as 
members of a joint Hindu family even after the 
death of their father—their brother Arumugha 
having left the family even during the father’s 
lifetime—could only deal with the property be¬ 
queathed to them as joint family property, that 
in fact they dealt with it as joint family pro¬ 
perty when they mortgaged it to the Mylapore 
Hindu Permanent Fund in 1929 and again in 
1931 and that the partition entered into between 
the respondents in 1935 whereby they dealt with 


house No. 26 North Ward Street and house 
No. 30 North Ward Street as their sell acquisi¬ 
tions, thus ignoring and even denying by implica¬ 
tion the rights of the second respondent's sons, is 
vitiated by that very circumstance and cannot 
be regarded as binding on the plaintiff's or any 
of them. The learned trial Judge held aftCL 
referring to the decision in 24 Mad. 429 1 that 
there are sufficient indications in Seeyali Achan’s 
will to show that ho intended that the respon¬ 
dents should take the property bequeathed to 
them as their self-acquired property. 

[5l The correctness of this concluai n is ques¬ 
tioned on behalf of tho appellants, and it is 
argued that not only is there no indication in 
the will that the respondents should tako the 
property bequeathed to them as their seli‘-acqau\ d 
property, but that such indications as there are 
would support the normal presumption that it 
should be ancestral property in their hands. As 
pointed out in I. L. It. (1945) Mad. 5-iO 2 the view- 
taken in 24 Mad. 429 1 has been so long and so 
consistently followed by this High Court that 
notwithstanding the wide divergence of opinion 
between the several High Courts on this matter, 
as noticed in 45 ALL. 596 8 it must bo taken that 
a gift or bequest by a Hindu father of his self- 
acquired property in favour of his bods would 
impress it with the character of ancestral pro- 
perty in the absence of words indicating a 
contrary intention. 

[6] The directions in the will that respon¬ 
dents 1 and 2 shall discharge the debt borrowed 
by the testator from the Mylapore Hindu Per¬ 
manent Fund on the security of the house bear¬ 
ing door No. 26 Kapaliswarar North Ward Street 
and that they both shall, after the testator’s life¬ 
time, divide the said house in equal shares, do 
not, in our opinion, indicate any intention on 
the testator’s part that tho house should bo 
taken by the legatees as their self.acquired pro¬ 
perty. Even in the absence of an express dirce- 
tion to that effect the legatees will have to 
discharge the debt secured on the property 
bequeathed and that obligation would arise whe¬ 
ther the legatees take the property as their self- 
acquired property or as ancestral property in 
their hands. No importance again can be 
attached to the provision that the respondents 
shall divide the house in equal shares because 
even if the property is taken by the respondents 
as ancestral property it is open to them to 
divide it at any time between themselves and in 
such division each can take only a half share. 
There is here no deviation from what would 
have happened if the sons got the property by 
inheritance from their father. It would also be 
noticed that in the leading case, 24 Mad. 429, 1 the 
will contained a similar provision that the 
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landed estates of the testator shall be divided in 
equal shares among his three sons then alive 
and the sons who may bo born to him there¬ 
after. But this was not regarded as indicating 
an intention that the sons should take the pro- 
perty as self-acquired property, though coupled 
with the other cluuses in the will the provision 
was read as indicating an intention that they 
should take the property in severalty. 


* [7] Reliance is placed on behalf of the appel¬ 
lant on the clause that the said house No. 2G 
Eapaliswarar North Ward Street shall be mort¬ 
gaged in common subject to a limit of Rs. 1000 for 
the expenses of the second respondent’s marriage 
and that the debt shall be discharged by both 
the respondents. This very clause is relied on by 
respondent 1 in support of his contention and it 
is stated that there would have been no need for 
a clause like this if the sous took the property in 
same way in which they would have taken it 
by inheritance. This clause again is, in our 
opinion, of too doubtful a value to be relied 
upon in support of an intention one way or the 
other. We also think that the provision 
that the property bequeathed to Arumugha, the 
other son, should be taken by the issue of res¬ 
pondents 1 and 2 if Arumugha and his wife 
Dhanabagya should die issueless, is also of no 
help in deciding the point at issue. The princi¬ 
pal reliance on behalf of the respondent is, how¬ 
ever, on the provision that the respondents 
shall enjoy the house bequeathed to them 
“absolutely with rights to convey by gift, ex¬ 
change and sale,’’ and the decision in 10 Bom. 
52S 4 and a passage occurring in 45 ALL. 596 1 are 
cited in support. 


[8] The decision in 10 Bom. 523* is not of 
much assistance as it turned principally upon 
the clause wherein the testator stated distinctly 
that he himself is the owner of the property at 
the time and then expressed his intention as to 
the future by declaring that his son is the owner 
after his death. The following passage in 45 
ALL. 596 3 however contains a distinct expression 
of opinion by the Privy Council in support of 
the first respondent’s contention: 

“If the criterion were to be the intention of the 

father when he makes the gift, there is nothing to 

indicate that Hanvant Singh desired to make the 

estate ancestral property in the hands of Lachman. 

His expression of opinion or desire whichever it may be 

\ ftco ~ should still be governed by the Act of 

Ho A 7o Uld K ln . d i C , ttteth0 contrar y view; because under 
the Act each holder of the estate has a power to give it 
or will it away.” * 


Their Lordships of the Privy Council do not, of 
course, decide upon the correctness or otherwise 
of the views which have been held by the several 
High Courts in this matter, but the above 
passage in the judgment of the Judicial Com¬ 


mittee is, even as an observation, entitled to 
great weight. Construing a similar clause it 
was held in 1937 M. w. N. 296 6 by Pandrang 
Row J. sitting singly that these are the usual 
words employed in order to indicate that the 
entire ownership is to pass and that they do 
not show' any intention on the part of the testa¬ 
tor as to whether the legatee is to take the pro¬ 
perties as self-acquired properties or as joint 
family properties. In the course of his judgment 
the learned Judge refers to 45 ALL. 596 3 but we 
doubt whether his attention was pointedly drawn 
to the passage which we have just quoted from 
that judgment, and in any event we consider 
that the observation of the Privy Council is 
sufficiently clear that the words in question 
indicate an intention on the part of the testator 
that the property should be taken by the legatees 
otherwise than as ancestral property. 

[9] Even if we were to tako a different view 
it would not tako the appellants’ case much 
further. Assuming that the property was ances¬ 
tral property in the hands of the respondents, as 
between them and their respective sons, it may 
still be held by them in severalty. Even if they 
did not hold it in severalty and held it on the 
other hand as joint family property, the plain¬ 
tiffs can have no grievance if the entire joint 
family property was divided into two equal 
shares in 1935. The partition included the house 
which was purchased in 1930 and shows a prima 
facie equal division between the brothers. 
Movable properties are also stated to have 
been equally divided. The mere fact that the 
respondents chose to desoribe the properties as 
their self-acquired properties did not prejudi¬ 
cially affect the plaintiffs’ rights in any way 
because it is certainly open to them to claim 
that they are entitled along with their father, 
respondent 2, to the properties taken by him at 
the partition. 

[10] It was next argued on behalf of the 
appellants that respondent l must have sup- 
pressed considerable assets belonging jh® 
joint family at the time of the partition. This 
argument rests on very slender foundation. All 
that is proved is that sometime in 1936 he pur¬ 
chased for RS. 4000 the house bearing door 
NOS. 22 and 23 in Cutcheri Road, Mylapore. 

The sale deed has not been exhibited. It is not 
known whether the entire amount was paid at 
the time of the sale or which portion of it was 
so paid. There is no proof that the sale deed 
was preceded by an agreement to sell the pro¬ 
perty to respondent 1 or that such an agreement 
was entered into before the partition. It-is 
elicited from respondent 1 that he demolished 
the building which he purchased and that it was 
thoroughly rebuilt at a cost of Rs. 4000. It i3 not 
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known when this rebuilding took place. The 
casual reference in the plaint that this recon¬ 
struction was immediately carried out cannot 
avail the plaintiffs in the face of the general 
denial of the plaint allegations in the written 
statement and in the absence of any evidence to 
support this averment in the plaint. It is sug¬ 
gested on behalf of the appellants that Seeyali 
Achari was carrying on what the learned advo¬ 
cate for the appellants describes as a trade on a 
large scale and that when this trade descended 
on Seeyali Acbari’s death to his sons it became 
joint family trade in their hands in the course 
of which, it is argued, respondent 1 must have 
come into possession of the funds wherewith he 
bought the Cutcheri Road house. This argument 
fails at every step. In the first place, it is clear 
from the evidence of D. Ws. 2 and 3 that Seeyali 
Achari was doing nothing more than plying his 
craft as goldsmith possibly employing a few 
workmen on monthly wages. It is not the 
appellants’ case that Seeyali Achari treated it 
as something in which bis sons had any interest. 
Assuming that respondent l continued to engage 
himself as a goldsmith after his father’s death 
and engaged a few more workmen than his 
father did, it cannot possibly be described as 
joint family trade in the absence of any accept¬ 
able evidence to show that respondent 2 was 
actively participating in it and that when res¬ 
pondent 1 took the assistance of his brother, 

respondent 2 —assuming that he did so_he 

intended to treat the trade as something belong¬ 
ing to both of them. As pointed out by the 
Privy Council in 1943-1 m. L. J. 70,° the consi¬ 
derations which apply to a trade or business 
carried on by a member of a joint family are 
essentially different from those that would apply 
to a property in the hands of such a member 
and the question whether a business carried on 
by a coparcener was begun or carried on with 
the assistance of joint family property is a ques¬ 
tion of fact upon which the burden of proof lies 
upon those who claim a share in the business as 
constituting joint family property. 

[ll] We have been taken through the evi¬ 
dence of respondent 1 , and while we are not 
satisfied that his evidence is frank or straight, 
wo must still hold that the plaintiffs have far 
from succeeded in establishing that their father 
and respondent 1 were joint participants in a 
trade or business, the benefits of which they are 
entitled to. Respondent l admits having kept 
accounts in the course of his occupation as gold¬ 
smith, but he claims that they throw no light on 
fcho transactions entered into by him. It is 
pointed out that he did not disclose those docu¬ 
ments in his affidavit, but this is perhaps 
because he did nob consider them relevant to the 
1948 M/7 & 8 


points at issue in the suit. If tho plaintiffs 
desired to rely upon respondent l’s accounts in 
support of their case they could have summoned 
for them. This they did not do. Tho result is 
that there is no evidence from which it could be 
said that such money as was spent in the pur¬ 
chase of the Cutcheri Road house in 193G or in 
its reconstruction thereafter came out of any 
.joint family trade. It is for the plaintiffs affir¬ 
matively to prove that there were joint family 
assets .which were suppressed in 1935, and we 
cannot accept the argument on behalf of the 
appellant that the onus lies on respondent i to 
prove that the partition entered into in 1035 
was fair. It is noteworthy that defendant 2 who 
could certainly speak to the joint family trade if 
there was one or a3 to how he agreed to a parti¬ 
tion of the houses alone if there were largo 
assets remaining in the joint family trade has 
not been examined on behalf of^he plaintiffs, 
though there is every reason to believe that be is 
supporting bis sons in the present litigation. 
Respondent 1 was not even directly asked as to 
where he got the money from for the purchaso 
of the Cutchery Road house. In the circum¬ 
stances we have no hesitation in coming to tho 
conclusion that the plaintiffs have totally failed 
to substantiate their case in every way. The 
appeal fails and is accordingly dismissed with 
costs of respondent i. 

C.R.K./N.S. Appeal dismissed. 


A. I. R. (35) 1948 Madras 49 (C. N. 23.) 

Yahya Ali J. 

Varadaraja Chettiar—Petitioner v. Swami 
Maistry and others — Respondents. 

Criminal Rcvn. Case No. 987 and Cri. ltevn. Petu. 
No. 94S of 1946, Decided on 10*4 1947, from judgment 
of Stationary Sub-Magistrate, Cbinglcput, D/-21-6-1946. 

Evidence Act (1872), S. 43—Civil and Criminal 
Courts. 

A Criminal Court is not entitled to disregard the 
decree of a Civil Court declaring rights to the identical 
property in dispute in the criminal case. [Para 1] 

M. K. Harihara Aiyar—iox Petitioner. 

.4. Doraira j —for Respondents. 

Public Prosecutor —for the Crown. 

Order _This is a revision against the acquit¬ 

tal of the accused. They were acquitted of off ¬ 
ence under S. 447, Penal Code, with which they 
were charged for having carried away the us¬ 
ufruct of a tamarind tree which was in the 
possession and enjoyment of Varadaraja Chetty 
who was examined as P. w. 1 in the case. They 
were also acquitted of the offence under S. 42G, 
Penal Code for carrying away the stones of the 
compound wall. Varadaraja Chetty filed O. S. 
No. 174 of 1943 in the District Munsif’s Court, 
Chingleput, for a declaration of his title to the 
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tamarind tree in question. The suit was dis¬ 
missed by the District Munsifs but on appeal 
the District Judge set aside the District Munsifs 
decree and allowed foe appeal with the result 
that the tight and title of Varadaraja Chetty to 
the tamarind tree was established. In acquit¬ 
ting the accused the Magistrate has completely 
disregarded the decree of the District Judge in 
A. S. no. 59 of 1944 declaring Varadaraja Cbetty’s 
right to the tree. He has relied however on 
certain correspondence that went on between the 
first accused and the revenue authorities after 
the appellate decree of the Civil Court. A Crimi¬ 
nal Court is not entitled to disregard the decree 
of a Civil Court declaring rights to the identical 
property in dispute in the criminal case. There 
is also a complaint that the stones of a com¬ 
pound wall had been carried away. The evi¬ 
dence is fairljpsatisfactory with regard to that. 
The acquittal of the accused under s. 447, Penal 
Code by the Sub-Magistrate is set aside while the 
acquittal under S. 42G u Penal Code, is not disturb¬ 
ed. The case will be sent back to the District 
Magistrate, Chingleput, to be sent to a compe¬ 
tent Magistrate for retrial and disposal according 
to law, with regard to the offence under S. 447 
Penal Code, relating to the carrying away of the 
usufruct of the tamarind tree. 

C.R.k/v.b.B. Case remanded . 


A. I. R. (35) 1948 Madras 50 [C. N. 24.] 

Yahya Ali J. 

In re, Sri Vidyarathna Thirtha Swamiar 
of Sri Erishnapur Mutt, Udipi — Petitioner. 

Criminal Revn. No. 719 and Cri Revn. Petn. No 688 
of 1946, Decided on 23-4-1947, from order of Sessions 
Judge, South Kanara Division, D/- 16-4-1946. 

Madras Rationing Order (1943), Cl. 3-A — Head 
of mutt appointing manager to attend to secular 

matters — Acquittal for offence under Cl. 19 (b)_ 

Whether should also be acquitted under Cl. 3-A. 

Under Cl. 3-A every person other than an authorised 
wholesale distributor is liable if it is found that be 
imported the rationed article within the rationed area 
contrary to the prohibition contained in that clause. 
Where there is evidence that rice (a rationed article) 
was imported into a mutt whether it was done by the 
principal or by his agent, the manager, the head of the 
mutt is liable under Cl. 3-A. The fact that he was 
acquitted of offence under Cl. 19 (b) on the ground that 
he had appointed a manager to attend to the secular 
matters concerning the mutt and its properties, who 
was signing the necessary returns and keeping the 
accounts and was the “authorised establishment” with¬ 
in the meaning of Cl. 19 and Cl. 2 (3), is no ground 
for his acquittal under Cl. 3-A alio. [Para 2] 

V. T. Rangaswami Aiyangar and K. P. Adiga — 
for Petitioner. 

Public Prosecutor — for the Crown. 

Order. — The petitioner was convicted by 
the Sub-Divisional First Class Magistrate, 
Coondapur, of offences under cl. 3-A, Madras 


Rationing Order, 1943 and cl. 19 (b) of the same 
Order and sentenced to pay a fine of Rs. 1000 on 
each of the two counts. On appeal, the Sessions 
Judge of South Kanara confirmed the conviction 
under cl. 3-A and set aside the conviction under 
Cl. 19 (b). 

[2] The contention raised by Mr. V. T. 
Rangaswami AiyaDgar i3 that having regard 
to the reasoning employed by the learned Ses¬ 
sions Judge in acquitting the petitioner of the 
offence under Cl. 19 (b) of the Order he ought 
to be acquitted under cl. 3-A also. The. point; 
made by the learned Sessions Judge in acquit¬ 
ting him under cl. 19 (b), was that it appeared) 
from the evidence that to attend to the secular) 
matters concerning the mutt and its properties 
the petitioner who is the head of the mutt had; 
appointed a manager who was signing the neces-' 
eary returns and keeping the accounts and that| 
he was the “authorised establishment” within 
the meaning of cl. 19. The definition of "autho¬ 
rised establishment” in cl. 2 (3), Madras Ration- 
ing Order, includes a person in charge of an 
establishment authorised under the provisions of 
sub-cl. (a) of cl. 3. In view of these provisions 
it was held that a manager was a person in 
charge of the authorised establishment and be 
alone could be prosecuted and not the petitioner. 
The language of cl. 8-A is however different. It 
reads thus : 

“No person other than an authorised wholesale distri¬ 
butor shall on or after the rationing date import into or 
export outiide any rationed area any rationed article 
except under and in accordance with the provision? 
prescribed by or under this order." 

According to the language and spirit of the 
provision every person other than an authorised 
wholesale distributor is prohibited from import¬ 
ing into a rationed area any rationed article. 
The charge against the petitioner was that be 
imported 229$ muras of rice between 23-4-1944 
and 14-5-1944 into Udipi which became a rationed 
area on 12 8-1944. The argument of Mr. Ranga¬ 
swami AiyaDgar is that the word used in S. 3-A 
is “person" and that word should be understood 
as meaning a “person in charge of an authorised 
establishment” within the meaning of that ex¬ 
pression as defined in cl. 2 (3) and that being so, 
having regard to the finding of the learned 
Judge that the manager was the person in 
charge of the authorised establishment and not 
the petitioner, the same finding should have 
been given with reference to the count under 
cl. 3A. For this purpose he relies upon the 
charge framed under cl. 8-A that he, (the peti¬ 
tioner) being the head and in charge of the Sri 
Krishnapur Mutt, which is an authorised estab¬ 
lishment as per ration authorisation no. 92 
imported, etc. Obviously the description given of 
the petitioner in the charge ia a superfluity as 
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no such description is contemplated or required 
under cl. 8-A though such a description was 
necessary with reference to cl. 19 (b). Under 
[cl. 3-A there can be no doubt that every person 
jother than an authorised wholesale distributor is 
'liable if it is found that he imported rice with- 
'in the rationed area contrary to the prohibition 
contained in that section. In the present case 
,there is evidence that rice was imported into the 
mutt and whether it was done by the principal 
or by his agent, the manager, the petitioner is 
jliable as the head of the mutt under cl. 3-A. 
IThe conviction under cl. 3-A is confirmed. The 
sentence of Rs. 1000 appears to be excessive. 
The contravention of the rule appears to have 
been committed more by the manager than by 
the head of the mutt and having regard to the 
course that the proceedidgs have taken (the mutt 
having also come to this Court at some stago 
previously) it is in my opinion sufficient in the 
interests of justice to reduce the fine to rs. ICO, 
in default to suffer simple imprisonment^or one 
month. The excess fine if paid will be refunded. 

C.R.K./R.G.D. Order accordingly. 


A. I. R. (35) 1948 Madras 51 [C. N. 25.] 

Clark J. 

In the matter of the Companies Act and 
S. S. R. S. Nidhi Ltd., Kumbakonam. 

Official Liquidator — Applicant v. N. 
Krishnaswami Iyengar and others — Respon¬ 
dents. 

Appln. No. 2337 of 1944, in 0. P. No. 202 of 1941, 
Decided on 16-8 1946. 

(a) Companies Act (1913), S. 235 (1)—Amendment 
of section in 1936—Effect of — Proceedings under 
section—Defence of bar of limitation under Limita¬ 
tion Act not open. 

By the removal of sub-s. (3) in 1936 from S. 235 
the Legislature clearly intended to remove the pro¬ 
ceedings under the section from the provisions of 
the Limitation Act and by the additions to sub-s. (1) 
to impose, instead, a special period of limitation not 
merely for the application, but for proceedings under 
the section in their entirety. Consequently the words 
of limitation in S. 235 (1) must be regarded as gov¬ 
erning all proceedings under the section and a defence 
of limitation, which might have been available to 
a person charged if a suit had been hied against 
him, will no longer be open to him in such proceedings: 
88 A.I.R. 1946 All. 269, Rel. on.; Appln. No. 2786 of 
’P JP* P- No. 158 of 1938 held to be wrongly 
decided; Case law discussed. [Paras 13 & 14J 

(bl Companies Act (1913), S. 235—Scope. 

Section 2.-55 is permissive and it cannot necessarily 
follow that an order must always be passed when a 
case which is bird within the specified period, is 
established. It will always be Bubject to the discretion 
of the Court when all matters relevant to the exercise 
of that discretion are before the Court. [Para 16) 

Cases referred : — 

1. (’31) 54 Mad. 153 : 18 A.I.R. 1931 Mad. 58 : 128 

I. C. 477, Narasimha Iyengar v. Official Assignee, 

Madras. 


2. (1869) 4 Cb. A. 475 : 20 L T. 502 : 17 W. R. 654, 
In re Merchantile Trading Co., E\ pnrte Strinter. 

3. (’32i 54 All. 1067 : 20 A. I. R. 19: 3 P. C. 63 : (30 
I. A. 13 : 142 I C 7 (PC.), Hansraj Gupta v. De-lira 
Dun Mussoorie Electric Tramway Co., Ltd. 

4. Appln. No. 2786 of 1941 in O. P. No. 158 of 1938, 
In re Travancore National and Quilon Bank, Ltd. 

5. (1898) 2 Ch. 28 : 67 L. J. Ch. 337 : 78 L. T. 302 : 
46 W. R. 465. In re Mayfair Property Co. 

6. (1584) 3 Rep. 7a, Heydon's case. 

7. (’96) 18 All. 12, Connell v. The Himalaya Bank, 
Ltd. 

8. (’96) 19 Mad. 149, Ramuswumi v. Sree Ramulu 
Chetti. 

9. (’30) 54 Bom. 226 : 17 A.I.R. 1930 Born. 572 : 127 
I. C. 305. Govind Naravan v. liungnuth Gopal. 

10. (’46) 33 A.I.R. 1946 All. 269 : I. L. It il94G) All. 
461 : 222 I. C. 148, Benares Bank, Ltd. v. Sri 
Prakasha Bhagwan Das. 

R. Narasimhachari — for Applicant. 

K. V. Ramachandra Aiyar , T. R. Sundaram, 
R. Vistcanathan, S. Thyagarajan, K. S. Desikan, 
K. S. Champakesa Aiyangar, S. Ramachandran, N. 
Rajagopala Aiyangar, M. Seshachalapati, C. R. 
Krishna Rao and 1 J . B. Singarachari — 

for Respondents. 

Order. — This i9 a petition by the liquida¬ 
tor under S. 235 of the Act. Respondent 1 was 
the Managing Director of the Company and 
respondents 2 to 10 were directors. Respondent 11 
wa9 tbe company’s auditor and respondent 12 
its head-clerk. Respondent 1 is not appearing in 
these proceedings. He was adjudicated insolvent 
and respondent 13, who was the Official Receiver 
of his estate, was joined, but I am told that the 
insolvency has been annulled and accordingly 
respondent 13 has no further interest in the 
matter. 

[2] The liquidator claims that large amounts 
are recoverable from the respondents for mis¬ 
feasances consisting for the most part in their 
having granted loans contrary to the bye laws 
of the company. It is alleged that these loans, 
which are now, I understand, irrecoverable, were 
granted at the absolute discretion of respondent l 
without any previous sanction by the Board and, 
accordingly, that respondent 1 is primarily liable 
for these losses. It is claimed by the liquidator 
that the other Directors, the auditor and the 
head-clerk, i. e., the respondents now before me, 
were aware of these loans and were negligent in 
the performance of their duties in that they did 
not take steps to prevent them, or to recover the 
amounts so lent. In these circumstances, the case 
for the liquidator is that they are equally liable 
along with respondent 1. The winding up order 
was made on 9th January 1942 and it is common 
ground that the business of tbe company was 
discontinued as from 7th April 1941. 

[33 Under the order of this Court there have 
been investigations into the conduct of the 
Managing Director and Directors of this Com¬ 
pany and as it appeared that they had been 
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guilty of offences in relation to the company, 
I directed the liquidator to refer the matter to 
the Registrar of Joint Stock Companies under 
S. 237 of the Act. I understand that respondent 1 
is now being prosecuted by the police under the 
Penal Code and that the question of taking action 
against him and the other Directors under the 
Companies Act is still under consideration. 

i4] In these circumstances it is clearly impos¬ 
sible to proceed with the hearing of this petition 
on the merits. But as respondents 2 to 12 inclu¬ 
sive contend that the relief now sought by the 
liquidator is barred by limitation, I have heard 
arguments on that point as a preliminary issue. 

[5- Under s. 235 (l) the Court may grant 
relief on an application by the liquidator “made 
within three years from the date of the first 
appointment of a liquidator in the winding up 
or of the misapplication, retainer, misfeasance 
or breach of trust, as the case may be, whichever 
is longer.” Now the first appointment of a 
liquidator in this winding up was on 19th Novem¬ 
ber 1941 when provisional liquidators were 
appointed and this application was presented on 
Sth November 1944 and filed on 14th November 
1914. Accordingly, the application is clearly 
within time; but it is urged on behalf of the res¬ 
pondents that this doe3 not dispose of their 
contention. It is said that S. 235 is a procedure 
section, which gives no new rights, but merely 
provides a summary mode of enforcing existing 
rights {vide 54 Mad. 153 1 ) and accordingly that 
any defence of limitation which would have 
been open to the respondents if a suit had been 
filed by the company, or by the Ollicial Liquida¬ 
tor in its name under s. 179 (a) of the Act is 
open to them in these proceedings. It is said 
that if a suit had been filed, the limitation 
applicable to these alleged misfeasances would 
have been that provided in Art. 36, sch. 1, 
Limitation Act, and that inasmuch as the busi¬ 
ness was admittedly discontinued in 1941 , the 
reliefs asked would accordingly have been barred. 
It is urged that as a suit would have been barred, 
the present proceedings must be barred also. 

[5a] Apart from the words of limitation in 
S. 235 (l), that sub-section is a verbatim repro¬ 
duction of a provision in the English Companies 

Act, which first appeared as S. 165 of the Act of 
1862. 


[6] In 4 ch. 475, 2 the jurisdiction of the 

Court in summary proceedings under ss. 165 and 
101 (which corresponds to s. 186 of our present 
Act) was considered and Selwyn L. J. at page 484 
of the report observed : 


“That in those summary proceedings every objection 
is just as open to the person sought to be charged as it 
would have been if a bill had been filed.” 

There have been many decisions in the English 


Courts on these two sections since 4 ch. A. 
475" was decided, but so far as I am aware, it 
has never been doubted that a defence of limi¬ 
tation whioh would have been available in an 
action will be equally available in proceedings 
of that nature. Recently in 54 ALL. 10G7 3 the 
Privy Council has laid down that this defence of 
limitation is open to a party charged under S. 186 
of our Act. But I am here concerned with S. 235 
of the Act, which has undergone certain changes 
since it was first enacted in India. 

[7] It will be convenient, I think, if I now 
set out the changes which have been made in 
this section. The section appeared as an exact copy 

of the English section in the Act of 1882 . In the 

• 

1913 Act there was added to it a third sub-section 
as foliows:“The Indian Limitation Act, 1908 shall 
apply to an application under this section as if 
such application were a suit.” In 1936 this sub- 
s. (3) was deleted and the words of limitation 
now appearing in sub-s. (1) were added. 

[8] ffhe question I have to decide, therefore, 
is whether the addition in 193G of the words of 
limitation to s. 235 (1) excludes tbo right of a 
person charged, which formerly existed, to avail 
himself of a plea of limitation, which would 
have been open to him if a suit had been filed. 

[9] I had to consider this same point last 
year in the liquidation in Appln. no. 2786 of 1941 
in 0. P. 158 of 1938 4 and I there answered the 
question in the negative. In that case, like the 
present, the application was filed within the period 
specified in sub-s. (1) of S. 235. 1 arrived at that 
decision largely on a literal interpretation of the 
section as it new stands and on what I consider¬ 
ed, to be a line of reasoning similar to that 
adopted by their Lordships of the Privy Coun¬ 
cil in 54 ALL. 1067. 3 But on a further considera¬ 
tion of the point and after hearing a very able 
argument by Mr. Narasimhachari, who appear¬ 
ed for the liquidator, I am satisfied that ray 
decision in that case was erroneous. I am now 
satisfied that the question cannot properly be 
answered by a literal interpretation of s. 235, but 
that due regard must be paid to the history of 
that section. Lindley M. R. observed in 2 ch. 28 5 
at page 35 as follows : 

‘‘In order properly to interpret any statute it is as 
necessary now as it was when Lord Coke reported 
3 Kep 7a° to consider how the law stood when 
the statute to be construed was passed, what the mis¬ 
chief was for which the old law did not provide, and 
the remedy provided by the statute to cure that mis¬ 
chief.” 

On this authority I am satisfied that it is not 
only proper, but necessary for me to consider 
the history of this section in our statute book, so 
that an interpretation may be given which ac¬ 
cords with the apparent intention of the Legisla¬ 
ture, as it may he gathered from that history. 
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[10] Whilst, as I have already observed, the 
English Courts have throughout recognised that 
applications of this nature are subject to the same 
limitation as would be applied to suits for the same 
relief, this does not appear to have been the view 
generally accepted in India. Mr. Narasimhacbari 
has drawn my attention two to authorities—one of 
this Court and one of the Allahabad High Court. 
In 1895 a bench of the Allahabad High Court 
(Edge C. J. and Banerji J.) held in 18 ALL. 12 , 7 
hat proceedings under the section ag it then 
stood were not subject to the periods of limi¬ 
tation prescribed by the Limitation Act. In that 
case it was suggested that Art. 36 of the Sch. 1 
would apply, but it was observed as follows at 
page 15 of the report : 

“In our opinion Art. 36 does not apply to this case. 
It may well be that the Legislature intended uot to 
provide any limitation in cases in which Courts pro¬ 
ceeded to enforce provisions of S. 214 of Act 6 [VI] of 
188*2 (S. 235 of the presont Act). The provisions of 
that section could seldom be put in force if Art. 36 of 
Sch. 11 of Act 15 [XV] of 1877 applied. The misappli¬ 
cation or misfeasance of that section might not be dis¬ 
covered by the Court until after the lapse of two years 
from the date of the misapplication or misfeasance. It 
appears to us that there is good reason why directors, 
managers and officers of companies registered under Act 
6 [VI] of 1882 should not be permitted to plead limi¬ 
tation so as to absolve them from making restitution of 
moneys misapplied or lost to the company through 
their misfeasance. It may be that this is not exactly the 
same view of the law as that entertained by some of tho 
Courts in England in cases under Ss. 53 and 54 Vic. 
Chapter 62, S. 10. However, the Statute of Limitations 
which Judges in England have to apply to those cases 
is certainly wider in its wording than the articles of the 
Limitation Act which we have to apply in this country. 

.hold that the proceedings in this case 

against the appellant under S 214 of Act 6 [VI] of 
1882 are not barred by limitation.” 

The case in this High Court is 19 Mad. 149. 8 That 
case was heard by a bench of this Court (Collins 
C. J. and Parker J.) in December 1895 . There is 
no reference to the decision in the Allahabad 
High Court and doubtless the report of that case 
was not available -when the case in this Court 
was heard. Further it does not appear that the 
attention of the Court was drawn to the trend of 
the English authorities. Shephard J. on the ori¬ 
ginal side had dismissed a claim under the sec¬ 
tion apparently on the ground that it was barred 
under Art. 86. His decision was reversed on the 
ground that Art. 36 had reference only to a suit 
and could not be applied in the case of an appli¬ 
cation Accordingly, this decision, like that of the 
Allahabad High Court was that there was no 
period of limitation for an application under this 
section. 

[11] It is suggested that it was these decisions 
which led the Legislature in 1918 to addsub-s. ( 3 ). 
The effect of that sub-section was to constitute 
an application under the section a “suit institut¬ 
ed” within the provision of S. 3, Limitation Act, 


1908. Thereafter, an application by a liquidator 
under this section was to be deemed, for the 
purpose of limitation, to be a suit and was 
subject to the law of limitation as 9ucb. 

[12] From 1913 when this sub-section was 
added until its removal in 1936, there were many 
and conflicting decisions of tho Indian High 
Courts as to its application. It is, I think, un¬ 
necessary for me to refer to any particular one 
of those decisions. It will suffice if I say that, 
broadly speaking, the difference oi opinion that 
emerged was as to the application, on the one 
hand, of Art. 36 with its two year period of limi¬ 
tation and on the other band, Art. 120 with its 
9ix year period from the date when the cause oi 
action accrued. As to Art. 120 there was a fur¬ 
ther difference of opinion as to the correct- 
method of fixing the date on which the cause of 
action could bo said to accrue in the case of tho 
liquidator. In 1929 Sir Amberson Marten 0. J. 
observed in 54 Bom. 226° which was a case under 
S. 235 of the Act, at page 255 of the report as 
follows : 

“I would also like to add that in my opinion this 
appeal shows the desirability of some amendment of 
the Indian Companies Act, 1913, so as to nullify the 
existing differences of opinion in various High Courts 
as to the effect of S. 235 of that Act.” 

[13] Then in 1936 tho Legislature removed 
sub-s. (3) from the section and added tho words 
of limitation to sub-s. (l). In view of the diffe 
reuces of opinion expressed by the various High 
Courts, I cannot doubt that this amendment ot 
tho law by removing sub-s. (3) must be regarded 
as displaying an intention on the part of the 
Legislature to put an end to controversy by re¬ 
moving such proceedings from the provisions 
of the Limitation Act. It may be said that the 
law was well settled and would have been 
the same even if sub-s. (3) had never been 
added. That may be so, but tho sub-section 
was added in 1913, and what had been only 
case-law until then, became statutory there¬ 
after. Is it then to be supposed that when tho 
Legislature removed the sub-section in 1936, 
its intention was merely to go back to the old 
state of affairs ? I cannot accept this. I am satis¬ 
fied that the clear intention was to remove the 
application of the Limitation Act and, by the 
additions to sub-s. (l) to impose, instead, a special 
period of limitation not merely for the appli-j 
cation, but for proceedings under the section ini 
their entirety. 

[14] Accordingly I hold that the words of 
limitation in S. 235 (l) of the Act must be regard¬ 
ed as governing all proceedings under the section 
and that a defence of limitation, which might 
have been available to a person charged if a suit; 
had been filed, will no longer be open to him. This 
finding disposes of the contention raised by the 
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respondents aDd it is unnecessary for me now to 
consider the further point, which I had to consi¬ 
der in Appln. No. 2786 of 1941 4 viz., which article 
of the Limitation Act is to be applied. 

[15] A recent decision of the Allahabad High 
Court (Braund and Wali Ullah JJ.) in A. I. R. 
1946 ALL. 269 l ° has been relied on before me for 
the liquidator and the view which I have arrived 
at is the same as that arrived at by the Allaha¬ 
bad High Court in that case. 

[iG] Lastly, I think it desirable to state that 
my decision on this point of limitation must not 
be regarded a3 in any way qualifying the power 
of the Court in dealing with an application 
under thi3 section. The section is i ermissive and 
it cannot necessarily follow that an order must 
always be passed when a case which is filed 
within the specified period, is established. It will 
always bo subject to the discretion of the Court 
when all matters relevant to the exercise of that 
discretion are before the Court. The case will 
accordingly be heard on the merits when the 
records are available. The costs of the hearing of 
this issue will be costs in the cause. 

C.R.K./ks. Order accordingly. 

A. I. R. (35) 1948 Madras 54 (C. N. 26.] 

Chandrasekhara Aiyar J. 

Kandakuri Papamma — Appellant v. 
Kandakuri Narayana and others — Respon¬ 
dents. 

Second Appeal No. 1202 of 1945, Decided on 26th 
February 1947, from decree of Dist. Court, Anantapur, 
in A. S. No. 88 of 194 4. 

(a) Registration Act (1908), Ss. 17 and 49 — 
Document containing terms of past partition—Ad¬ 
missibility in evidence —Evidence Act (1872), S. 91. 

Where the terms of a partition which has already 
taken place are reduced to the form of a document that 
document is inadmissible in evidence for want of regis¬ 
tration and oral evidence to prove its terms is not per¬ 
missible to be adduced: 35 A. I. R. 1948 Mad. 26, Bel. 
on. [Para 3] 

Annotation : (’45-Com.) Registration Act, S. 17, 
N. 81; S. 49, N. 29. 

(b) Civil P. C. (1908), S. 100—Question of law. 

The question as to res judicata is one of law and can 

be taken at any stage. [Para 4] 

Annotation: (’44-Com.) Civil P. C., Ss. 100 and 101, 
N. 56. 

(c) Civil P. C. (1908), S. 11 —Suit against manager 
of Hindu family. 

A decree in a suit against the manager of a Hindu 
family binds the others as res judicata. Merely be¬ 
cause oiher members were not parties to the suit by 
name it does not follow that they are not bound by the 

u Cr6 ij su * fc ' ' s not ne c e ssary that the manager 

should have been described expressly as the manager of 
the family. It is enough if it could be gathered that he 
was 6ued in such capacity. ° [Para3 4, 5] 

Annotation : (’44-Com.) Civil p. C. ( S. 11, N. 61. 
Case referred :— 

l - ( ii 7) i 9 ? 7 ‘ l M - L> J * 90 : 35 A - I. R- 1948 Mad. 26, 
oubba Naidu v. Yaradarajulu Naidu. 


K. Subba Rao and C. Kondiah —for Appellant. 

Ch. Raghava Rao —for Respondents. 

Judgment. — The dispute in this second ap¬ 
peal relates to a plot which the plaintiff alleges 
fell to her share at a partition but which the 
defendants say has been in their possession 
having fallen to their share at a partition even 
during the lifetime of their father. The plaintiff 
had to file a suit (O. S. No. 99 of 1940) for an 
injunction in respect of this plot some years 
before against defendant 1 and the representa¬ 
tives of two other branches of the original 
family of four and in this suit she succeeded on 
the strength of a finding that the plot had fallen 
to her share. One of the questions raised is 
whether this decree is res judicata. 

[ 2 ] The first Court held that the unregistered 
agreements, Exs. P and P 1, which refer to the 
allotment of the plot to the plaintiff at a parti¬ 
tion, were admissible in evidence and proved 
the plaintiff’s title. It held, however, that the 
decree in O. S. No. 99 of 1940 did not bind defen¬ 
dants 2 and 3 who were not parties to the suit. 
On appeal the District Judge did not deal with 
the question of res judicata at all. As regards 
the admissibility of Exs. P and P-1, he took the 
view that they were inadmissible in evidence. 
Hence he dismissed the plaintiff’s suit. 

[8] It is somewhat doubtful whether Exs. P 
and P l record a past transaction of partition or 
evidence a contemporaneous arrangement of 
division. Further, even if as a matter of fact 
the partition took place previously, as its terms 
were reduced to the form of a document and 
that document is inadmissible in evidence for 

I 

want of registration, oral evidence is not per-| 
missible to be adduced. This is the effect of the 
decision reported in (1947) 1 M. L. J. 90. 1 

[4] But on the question of res judicata 
which is raised for the first time now at the 
hearing of this second appeal and which does 
not appear to have been taken even before the 
lower Court, it seems to me that the defendants 
will find difficulty in furnishing an answer. The 
judgment in the prior suit is before us and the 
question being one of law can be taken at any 
stage. It is not necessary that a 3uit should be 
filed against a person as manager of a Hindu 
family describing him as such for the proceed¬ 
ings to be binding on the other members. It is 
enough if it could be gathered that he was sued 
in such capacity. O. S. No. 99 of 1940 was filed 
against three persons who were apparently the 
heads of their respective families. Defendants 2 
and 3 are the brothers of defendant 1. A3 is 
pointed out by the District Munsif, for the pur¬ 
pose of getting rid of the effect of the decree and 
of the partition a false case of illatom of D-l has 
been set up to make it appear that defendant 1 
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was not the manager of the family, he having 
gone in adoption to another family. Defen¬ 
dants 2 and 3 were not parties to Exs. P and P-1. 
Defendant 1 represented them in the agree¬ 
ments. If he was not the managing member of 
the family, then the deeds are not operative 
against defendants 2 and 3 and do not bind 
them and if such were the case there is no diffi¬ 
culty in the plaintiff proving the partition 
aliunde inasmuch as there is no written deed 
evidencing the partition so far as defendants 2 
and 3 are concerned. 

[ 5 ] Merely becauso defenants 2 and 3 were 
not parties to this suit by name it does not follow 
,that they are not bound by the decree. If we are 
!able to find that the suit was directed against 
'defendant 1 as manager of the family they are 
bound. Such was, in my opinion, the nature of 
the suit. Finding issue (2) in favour of the plain¬ 
tiff, and against the defendants, I set aside the 
decree of the lower Court and restore that of the 
District Munsif. As the plaintiff is succeeding on 
a point net raised by her in the memorandum of 
grounds of second appeal, she will have no costs. 
No leave. 


Madras oo 


o.r.k./v.b.b. 


Appeal allowed. 
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FULL BENCH 

Gentle C. J., Horwill and 
Rajamannar JJ. 

Bandaru Jogi and others — Appellants v. 
Sri Rajah Chintnlapati Seetharamamurthi 
Rajah Bahadur Gam and others — Respon¬ 
dents. 

Letters Patent Appeals Nos. 82 and 83 of 1946, De¬ 
cided on 15-4-1947, from orders and Judgment of 
Chandrasekhara Aiyar J. in A. A. 0. Nos. 371 and 372 
of 1944, D/- 23-8-1946. 

(a) Madras Tenants and Ryots Protection Act 
(17 [XVII) of 1946), S. 4 (l) (6) and ( 9 )—Applicabi¬ 
lity—Appeal solely to challenge finding that lands 
are private lands—Stay cannot be ordered. 

The application of the provisions of cl. (b) of sub-s. (1) 
of S. 4 to an appeal, pursuant to sub-?. (9) is dependent 
upon whether in the appeal, the sale of a holding for 
recovery of rent is claimed. Even a c 3uming that an 
appeal which arises out of a suit in which a claim for 
sale is made is a proceeding in which such a claim is 
involved, nevertheless an appeal is not a proceeding 
which cl. (b) requires to bo stayed unless there is a 
olaim for sale made in the proceeding. Hence where 
the object of the appeal is eolely to challenge the find¬ 
ing that the lands are private lands and there is no 
claim for sale of lands for recovery of rent, the appeal 
does not come within the provisions of S. 4 (1) and (9) 
and a stay should not be ordered. 


[Paras 9, 11, 13 & 14] 
(b) Madras Estates Land Act (1 [I] of 1908), 
S. 185—S. 185 does not enact substantive law but 
provides rules of evidence. 

Section 185 does not enact substantive law but it 
prescribes only the rules of evidenoe for determining 
whether land is private land, when the nature of land 


is unknown; it does Dot enaol what land is private land 
nor does it legislate for conversion from private to 
rvoti. The provisions that regard shall bo had to letting 
of lands ns private land before 1-7-1898 does no more 
than to prescribe that that circumstance can be taken 
into consideration when determining whether it is land 
of that classification ; such letting is no more than n 
piece of evidence which like all other testimony has to 
be considered; the circumstance that ryoti land lifts 
been so let docs not constitute it as, or effect a conver¬ 
sion of it into, private land. If ryoti land is let us pri¬ 
vate land, no matter for what period, its nature is not 
changed by that letting. Similarly the proof of a cus¬ 
tom would' not convert ryoti land into private land. 
The same observations apply with respect to “other 
evidence” to which regard bus also to be paid in the 
game connection. [Pams 19, 26 &. 2b] 

(c) Madras Estates Land Act (1 [IJ oi 1908), S. 8 
—S. 8 has retrospective effect. 

(Per Gentle C. J. and Rajamannar J .; II or mil </. 
dubious):—Sub-sections (1) and (3) of S. 8 must be read 
together ; they are clear and unambiguous in their 
language; the words, in sub-s. (1), “whenever before oi 
after the commencement of this Act” manifest that its 
provisions and those of sub-s. (3) are operative as re¬ 
gards events which occurred before, as well as to those 
which take place after, the Act came into force. Since 
the two sub-sections are applicable to the pre-Act and 
post Act events, a pre-Act merger does not occasion a 
conversion to private land but the land remains ryoti 
until the Act came into force, unless its nature could 
have changed after the merger : 50 Mad. 201 : 14 

A. I. R. 1927 Mad. 41 : 98 I. C. 823, OVERRULED. 

[I’aras 25 and 33j 

(d) Madras Estates Land Act (1 [I] oi 1908), 
Ss. 3 (10) and 185—Land ryoti up to 1902—Its culti¬ 
vation lor six years before commencement of Act 
does not convert it into private land 

A ryoti land can be converted into private land if 
there has been continuous cultivation by the landlord 
for 12 years immediately before the passing oi the 
Act. Where tbo land was a ryoti land up to 1902 the 
reclamation from waste land and its subsequent culti¬ 
vation by the landlord for no more than six years before 
the commencement of the Act does not convert it into 
private land and his letting of tbo land as private land 
thereafter does not confer that character 

1. C ( n -20) 39^m7ij.’.T. 277 : 7 A. I. R. 1920 Mad. 996 : 
61 I C. 552. Yarlagadda Mallikarjunft v. Subhnh. 

2. (’27) 50 Mad. 2<'l : 14 A. I. R. 1927 Mad. 41 : 98 
i. C. 828, Ycerabudrayya v. Zamindar of North 
Vullnr 

3. (TG) 39 Mad. 341 : 2 A. I. R. 1915 Mad. 750 : 27 
I* C 77" Zamindar of Chellapalli v. Somayya. 

4 (’19) 42 Mad. 400 : 5 A. I. R. 1918 P. C. 182 : 46 
L A. 44 : 49 I. C. 708 (P. C.), Malltkarjuna Prasada 

Naidu V. Somnyya 

5. (’71) 3 N. W. P. 203. Bttdley v. Back too. 

6. (’46) 1946-1 M. L. J. 23 : 33 A. I. R. 1946 Mad. 
214 : I. L. R. (1946) Mad. 687, Jagadeesam Piilai v. 

7 K uppammal. ^ ^ ^ 7GG ^ a. I. R. 1915 Mad. 
722 : 27 I. C. 50, Chitan Reddi Sanyasi v. Appala- 

narasimharaja. 

8. (’22) 45 Mad. 39 : 9 A. I. R. 1922 Mad. 231 : 66 
I C 376 Zamindar of Nuzvid v. Lakshminarayana. 
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Gentle C. J. — The3e two Letters Patent 
Appeals have been referred to a Full Bench, 
each arises out of a land suit instituted, under 
the provisions of S. 77, Madras "Estates Land 
Act, 1903, in the Court of the Sub-Collector of 
Narasapatam division, district of Vizagapatam, 
by the receiver of an estate known as Kota 
Uratla. The defendants are the tenants, the 
suits relate to the same land, but in respect of 
different faslis; the claims made were for rent 
and, in one case, for sale of, and in the other, 
for creation of a charge upon, the holding, to 
recover the rent. It is common ground that, 
formerly, the lands were ryoti lands, but, accor¬ 
ding to the plaintiff they have been coverted 
into private, or home farm lands, which is 
denied by the defendants. The suits and pro- 
ceedings loading to the present appeals have 
been heard together and there was one judg¬ 
ment in each point. The reference of the appeals 
to a Full Bench was made by reason of the 
conflict between two Division Bench decisions of 
this Court, 39 M. L. J. 277 1 and 50 Mad. 201 3 
upon the question of the conversion of ryoti into 
private lands. 

[2l A suit to recover rent of ryoti land can be 
instituted only in a revenue Court. Such Court 
has no jurisdiction to entertain a suit for reco¬ 
very of rent of private land ; a civil Court, 
alone, has such jurisdiction. Nevertheless, in the 
plaints, it is alleged that the lands in suit are 
private lands. In a suit for recovery of rent of 
private land, sale of the holding or a charge 
over it, in case of non-payment, does not arise; 
it arises only in a suit for rent of ryoti land in 
which the tenant has occupancy rights. 

[3] In his judgment, the Sub-Collector first 
held that the lands were formerly private lands; 
he went on to observe that there wa3 no evi¬ 
dence that they ceased to be private lands, yet 
it must be presumed they ceased to be such 
lands as the suits were instituted in a revenue 
Court, and therefore, they became ryoti lands 
and the defendants became occupancy ryots 
when the suits were filed. He proceeded to fix 
a fair and equitable rent on the basis that they 
were ryoti lands. Having fixed the rent, he 
found that the amount due had been entirely 
discharged by the defendants. It followed from 
his judgment that, as the rent had been dis¬ 
charged, sale of the holding or creation of a 
charge upon it for recovery of rent would and 
could not be ordered. 

l 4] The plaintiff appealed to the District 
Judge s Court at Vizagapatam. The learned 
District Judge agreed with the Sub-Collectors 
finding that the lands formerly were private 
lands but he differed from him regarding their 
conversion into ryoti lands; he held that they 


remained private lands and that, as a conse¬ 
quence, the Sub-Collector had no jurisdiction to 
entertain and try the suits; he directed that the 
plaints be returned to the plaintiff for presenta¬ 
tion in the appropriate civil Court. 

[5] The defendants preferred appeals to this 
High Court. On 23-8-1946, Chandrasekhara 
Aiyar J. agreeing with the learned District 
Judge that the lands were private lands and they 
had not become ryoti lands, dismissed the 
appeals. These Letters Patent Appeals were 
instituted on 27-9 1946 by defendants 2 to 5 
against the learned Judge's dismissal of their 
two appeals. 

[G] Prior to those Letters Patent Appeals 
coming for hearing, the plaintiff presented the 
plaints, which had been returned to him by the 
order of the learned District Judgo to the appro¬ 
priate civil Court, where two suits have now 
been instituted. In those suits, claims are made 
for rent and in one case for sale of, and in the 
other case for creation of a charge upon, the 
holding, although the claim in each suit is for 
rent of private land. 

[7] At the outset of the hearing, Mr. P. Satya- 
narayana Rao, for the appellants, applied for 
stay of these appeals until 4-10-1948; he based 
his application upon the provisions of the Madras 
Tenants and Ryots Protection Act, 1946, which 
came into force on 4-10-1946, about one week 
after these Letters Patent Appeals were insti¬ 
tuted. The relevant provisions of that Act are: 

“Section 1 (2). The Act applies to : 

(b) Ryot3 in estates in the Province of Madras 
governed by the Madras Estates Land Act, 1908, and 

(c) Tenants of private lands in such estates ; 

(3) It shall come into force at once (4th October 
1946); 

(4) It shall remain in force for a period of two 
years; .... 

Section 3. During the continuance of the Act and 
subject to the provisions of Ss. 4 and 5, 

(b) No holding of a tenant or ryot shall be liable to 
be sold or brought to sale in pursuance of a decree, 
order or other proceedings for recovery of rent. 

Section 4 (1). All suits, proceedings in execution of 
decrees or orders and other proceedings 

(a) for the eviction of tenants from their holdings or 
land, as the case may be, or in which a claim for such 
eviction is involved, whether in addition to a claim for 
rent or not, or 

(b) in which the sale of the holding of a tenant or 
ryot for recovery of rent is claimed, 

and which are pending at the commencement of the 
Act or may be instituted thereafter in any Civil or 
Revenue Court, shall be stayed .... 

(9) The provisions of sub ss. (1) to (8) shall apply 
mutalis mutandis to all proceedings pending at the 
commencement of the Act or instituted thereafter, in 
any Court of appeal or Revision. 

Section 6. All suits and proceedings stayed under the 
Act shall after the expiration ofjho Act, be proceeded 
with, subject to the provisions of any law which may 
then be in force, from the stage which had been reached 
when the suit or proceeding, was stayed.” 
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[8] Mr. Satyanarayana Bao contended that: 
the appeals were pending at the time the Act 
came into force; by sub-s. (9) of S. 4, the provi- 
sions of sub-9, (l) of the same section apply to 
the appeals; each appeal is a proceeding in 
which the sale of the holding of a tenant or ryot 
for recovery of rent is claimed; and by cl. (b) of 
sub-s. (l) of S. 4, the proceedings must be stayed 
during the time the Act is in force which, by 
sub-s. (4) of S. 1, is for a period of two years, 
namely, from 4-10-1946, when the Act came into 
force, until 4-10-1948. 

[9] The application of the provisions of cl. (b) 
of sub-s. (l) of S. (4) to an appeal, pursuant to 
sub-s. (9) is dependent upon whether, in the 
appeal, the sale of a holding for recovery of rent 
is claimed. 


[10] The object and intention of the presen 
appeals are solely to challenge the finding tha 
the lands are private lands; the sole relie 
sought is to obtain a finding that they aro ryot 
lands and to have it established that the appel 
lants are occupiers of such lands. 

til] A proceeding must be stayed when eithei 
cl. (a) or cl. (b) of sub s. (l) of s. 4 is applicable 
Clause (a) does not apply, in the present instance 
but comparison of its provisions with those o 
cl. (b) is enlightening. Under cl. (a) a proceeding 
for eviction or a proceeding in which a clain 
for eviction is involved must be stayed. Whereas 
bj’ cl. (b), the sale of a holding must be claimec 
' before a proceeding can be stayed ; this clause 
does not provide that a proceeding must be 
stayed if a claim for sale is involved in the pro 
ceeding. Even assuming that an appeal whicl 
arises out of a suit in which a claim for sale is 
made, is a proceeding in which such a claim is 
involved, nevertheless an appeal is not a pro 
ceeding which cl. (b) requires to be stayed 

proceeding™ "* f ° r Ba,e mado in th < 

[ 12 ] The pending suits in the civil Court arc 
not connected with these appeals but they arc 
separate and distinct from them. The appeals 
are preferred by tenants and, in the event of the 

u iIl 8 °f a PP ea ^ 8 » those suits will continue 
but the defendants will be at liberty to applj 

for a stay, at any rate in one suit, on the 
F'7?. * thafc a olaim is made for th <3 8a le of the 
^ f °' 'fop/ery of rant. Clause (b) requires 

merelj that if a claim for sale is made in t 
proceed mg, ,t shall be stayed; the soundness o, 
genuineness of such claim is immaterial for thi 
purpose of an application for stay. In thesi 
appeals no order or direction can be given witl 
regard to those suits; but if applications an 
made for stay of the suits in the civil Court i 
will be for the learned Judge before whom thi 
applications come, to decide whether to grant o: 


to refuse them. I must not be deemed to bavo 
expressed an opinion upon the course which ho 
should adopt. 

[13 j As above mentioned, the appeals arel 
preferred solely to challenge the finding that the] 
lands are private and not ryofci lands. If they; 
are dismissed, the position will remain as it is 
now, namely, that the revenue Court had not 
jurisdiction to entertain the suits aud the ques¬ 
tion of the sale of the holding will not then, as 
it does not now, arise. If the appeals succeed, 
the Sub-Collector’s findings will be restored, he 
held that all rent had been fully discharged: 
thus, again, no claim for sale of the bolding will 
arise. The sole claim made in the appeals is for 
a finding that the lauds are ryoti lands, and 
there is no claim made for sale of lands for re¬ 
covery of rent. The appeals are the pending 
proceedings sought to be stayed by virtue of 
cl. (b) and, since no claim for sale is made, the' 
clause has no application. Incidentally, in the 
suits out of which these appeals arise, a claim 
for sale was made in one suit alone, there was 
no claim for sale, but for a charge, in the other 
suit. 

[14] In my opinion these two appeals do not; 
come within the provisions of S. 4 (l) and (9), 
Madras Tenants and Ryots Protection Act, 1946, 
and a stay should not be ordered. 

[15] Now as to the merits. The question for 
decision is whether the lands are ryoti, or," as 
held by both the appellate Courts, private lands; 
this will involve consideration of the provisions 
of the Madras Estates Land Act, 1908 (hereinafter 
called “the Act” ). For convenience reference 
to one appeal alone is required as the relevant 
facts and circumstances are identical in both 
appeals. 

[16] It is conceded, on behalf of the plaintiff’ 
respondent, that: (l) prior to 1902 the land was 
ryoti; (2) conversion from ryoti to private land 
cannot take place after the commencement of 
the Act; and (3) unless the land in suit bad been 
converted from ryoti to private land by the date 
the Act came into force in 1908, it still remains 
ryoti land. 

[17] The land was described as waste land 
but reference to it is found as grazing land. It 
was not cultivated before 1902; in that year the 
landholder commenced to bring portions of it, 
from time to time, into cultivation. Six years 
later, in 1908, the Act came into force, by that 
time the whole was under cultivation. The evi¬ 
dence is not clear but, either during the above 
six years or shortly thereafter, the landholder 
let to tenants the land as private land. It fell 
into the landholder’s possession in 1914, he culti¬ 
vated it from that year until 1926, when he let it 
out to tenants, and it has ever since remained let. 
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[ 18 ] It is now convenient to discuss the 
relevant provisions of tbe Act. In the Act 
"r>oti land” mean3 cultivable (not cultivated) 
land iu an estate, other than private land, 
S. 3 (16). "Private land” means the domain or 
home farm land of tbe landholder and includes 
all land which is proved to have been cultivated 
as private land by tbe landholder himself by 
his own servants; or by hired labour with his own 
or hired stock tor a continuous period of twelve 
years immediately before the commencement of 
the Act, (S. 3 ( 10 )). A proviso to S. 185 enacts 
that land shall be presumed not to be private 
land until the contrary is proved. Whilst S. 181 
provides that a landholder shall be at liberty 
to convert his private land into ryoti land, there 
is no converse provision by which a landholder 
can convert bis ryoti land into private land. Sub¬ 
section (l) of S. 8 enacts that whenever, before 
or after the commencement of the Act, the occu¬ 
pancy right in any ryoti land vests in the land¬ 
holder he shall have no right to hold the land as 
a ryot but shall hold it as a landholder, and, 
by sub-s. (3) of the same section, tbe merger, it 
any, of the occupancy right under sub-s. (l) shall 
not have the effect of converting ryoti land into 
private land; by sub-s. (4) of the samo section, 
where the interest of the ryot in a holding 
passes to the -landholder by inheritance the 
landholder shall, notwithstanding anything con¬ 
tained in the Act, have the right for a period 
of 12 years from the date of succession, of ad¬ 
mitting any person to the possession of such 
land on such terms as may be agreed between 
them. Again, under sub-s. (4) of S. C, when a 
landholder has reclaimed waste land, he may, 
by contract in writing, prevent any person from 
acquiring a permanent right of occupancy in 
respect of that land during a period of 30 years 
from the date of the first cultivation after recla¬ 
mation. The circumstances and events, legislated 
for in S. 8 (l) and ( 4 ) and S. 6 (4) do not permit 
of, or amount to, conversion to private land; 
but, after expiration of the above periods of 12 
and 80 respectively, the incidents of letting ryoti 
land apply to such lands and they are subject 
to the provisions of S. G (l) by which every ryot 
in possession of ryoti land at the date of the Act 
or who shall thereafter be admitted by a land¬ 
holder to possession shall have a permanent 
right of occupancy in his holding. The act 
manifests a clear intention that ryoti land shall 
retain its nature, even when a landholder ob¬ 
tains possession by inheritance or otherwise or 
has reclaimed ryoti waste land, none of those 
incidents effects a conversion into private land. 

[193 Further reference is necessary to S. 185: 
it provides so far as relevant and in addition to 
what has already been stated, that: 


“When in any suit or proceeding it becomes neces¬ 
sary to determine whether any land is the landholder’s 
private land, regard shall be had (1) to local custom, 
(2) whether th9 land wa a , before the 1st day of July 
1898, specifically let as private land, and (3) to any 
other evidence that may be produced." 

The Act was amended in 1934; prior to the 
amendment S. 185 contained a proviso that all 
land proved to have been cultivated as private 
land by the landholder continuously for 12 years 
immediately before the commencement of the 
Act should be deemed to be the landholder s 
private land. When the Act was amended, the 
proviso was deleted from S. 185 and its provi¬ 
sions in substance were added to S. 3 (10), so 
that the definition of "private land” now inclu¬ 
des land cultivated, as therein specified, by the 
landholder. Section 185 before and after the 
amendment, except in respect of the proviso, 
which has now been deleted from it, does not 
enact substantive law but provides rules of evi¬ 
dence for the determination whether land is 
private land. It does not enact that when,, for 
instance, land was let as private land before 
1-7-1898, that circumstance establishes it is pri¬ 
vate land; the section provides only that regard 
shall be bad to that circumstance when it be¬ 
comes necessary to determine whether land is 
private land. It does not follow that, when there 
has been such a letting, the land thereby becomes 
private land. In 39 Mad. 341, 3 land had been 
leased as private land for a period of about 35 
years, from 1875 to 1910 ; it was ryoti land until 
the first letting and it was held, such letting 
did not establish conversion into private land 
although the land had been so let for 23 years 
before 1 - 7 - 1898 . That decision was upheld on 
appeal to the Judicial Committee reported in 42 
Mad. 400 4 In 39 Mad. 341, 3 Wallis C. J. ex¬ 
pressed the opinion that S. 8 of tbe Act does not 
impose retrospectively an absolute prohibition 
on the conversion of ryoti land into priva e an 
but. be added, it is very necessary that an actual 

conversion should be proved ver ^, , / 

dence; Sesbagiri Aiyar J., on the other hand 

observed that ryoti land cannot become private 

land except in the instance mentioned in the 

proviso to S. 185 now part of S. 8 (10). 

[20] Mr. Sitarama Rao for the plaintiff-res¬ 
pondent contended that tbe land in suit bad 
become private land by 1908, when the Act came 
into force. At that period there had been at the 
most, only six years of cultivation by the land¬ 
holder immediately before the commencement o 
tbe Act. Reliance was placed by Mr. Sitarama 
Rao upon, what was called, "Reclamation o 
the land” from waste to cultivated land in 1902. 
It was argued that, by reason of the reclama¬ 
tion and six years cultivation thereafter, it 
became private land. It has already been pom 
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ed out that, under S. 6 (4) of the Act, the solo 
benefit which i9 conferred upon a landholder who 
has reclaimed waste land is that, by contract in 
writing, he can prevent a person from acquiring 
a permanent right of occupancy in the land for 
30 years from the date of the first cultivation. 
Reclamation does not change the character 
from ryoti to private land ; after the 30 years 
have expired a tenant has full occupancy rights. 
The land in suit was ryoti; it was reclaimed in 
1902. Consequently, the statutory 30 years period 
expired by 1932. 

[2ll Mr. Sitaramo Rao relied upon the culti¬ 
vation of the land by the land-holder from 1914 
to 192G as indicative of previous conversion of it 
into private land. In 39 Mad. 841 3 reference was 
mad9 to the test laid down in 3 N. W. P. 203 5 
that private land is land which a zamindar has 
cultivated himself and intends to retain as 
resumable for cultivation by himself even when 
from time to time he demises it for a season. 
This test was approved by the Board in 42 Mad. 
400.* At page 31 in 1916-1 M.L.J. 23° it was observed 
by a Division Bench that: 

“The ordinary test for ‘private land’ is the test of 
retention by the landholder for his personal use and 
cultivation by him under his personal supervision." 

The treatment of the land by the landholder in 
the present instance does not reflect that ho 
intended to retain the land for cultivation by 
himself. Ever since 1926 it has been let on lease. 
His letting of it as private land up to 1908 can- 
not be considered when determining whether it 
is private land : vide 1914 M. W. N.766. 7 

[ 22 ] Now I come to consider the two con¬ 
flicting Division Bench decisions, regarding the 
conversion of ryoti into private land, which 
occasioned the reference of the present appeals 
to a Full Bench. They are 39 M. L. J. 277 1 and 
50 Mad. 201 . 2 These decisions were given prior to 
the Act beiDg amended in 1934. when the proviso 
to S. 1S5 as to a landholder’s cultivation for 
twelve years immediately before the Act, was 
extant and before the addition to S. 3 ( 10 ). Before 
1934, by cultivation as private land by the land, 
holder, as laid down in s. 185, land was deemed 
to be a private land ; since the amendment the 
definition of private land includes land so culti¬ 
vated. The alteration in the Act does not detract 
from the effect of such cultivation, but, on the 
contrary, it is now clearly manifested that the 
land so cultivated is private land. 

[23] In 39 M. L. j. 277, 1 Abdur Rahim J. 
observed, at p. 292, of the report, that: 

"The Legislature intended to lay down that ryoti 
land cannot be turned into home farm land by the 
zamindar by any Act of bis either before or after the 
passing of the Act unle ;3 it came within the special pro¬ 
visions laid down in this connexion” ; 

later, at p. 283, the learned Judge Baid : 


‘‘Apparently, however, tho Legislature want'd to 
make some provision in order to enable the zamindar 
wbo has been in enjoyment of ryoti land by direct culti¬ 
vation before the passing of the Act for a period of 12 
years, to give tho zamindar with respect to such land 
the right of treating it as his private laud. That is what 
is enacted by the proviso to S. 185." 

Burn J. expressed an opinion to the same effect. 
Both the learned Judges held that the Act pre¬ 
vented conversion from ryoti into private land 
but by the operation of tho proviso to S. 185, 
land might be classified as private land which 
formerly had been ryoti, when tho condition in 
the proviso was fulfilled. In 45 Mad. 39. 8 Sada- 
siva Aiyar J. expressed tho opinion that ryoti 
land could not bo converted into private laud 
except in the circumstances specified in the pro¬ 
viso to s. 185. Napier J. disagreed with that view. 
In that case land was let as private land from 
1897 to 1905, and from 1905 to 1915 it was culti¬ 
vated by the landholder. After referring to those 
facts Napier J. observed at p. 61 : 

‘‘It is now too late to contend successfully that the 
lands are not private lands of the zamindar.” 

C24] In 50 Mad. 201 2 land was originally ryoti 
and the decision was that it had been converted 
into private land. There ryoti land was culti¬ 
vated by the landholder from 1878 to 1887; it was 
then let for one year; cultivation by the land¬ 
holder was resumed in 1688 until 1892 when, 
again, the land was let for a year; thereafter 
some portions were cultivated and other portions 
were let until 1895; in 1896 a receiver leased the 
whole of the lands and they remained let until 
the defendant became tenant in 1917. Venkata, 
subba Rao J. with whose judgment Krishnan J. 
agreed, held that S. 8 has not retrospective effect 
so as to prevent conversion from ryoti to private 
before the Act came into force and be referred 
to the provisions in S. 185 by which, when it 
becomes necessary to determine whether land is 
private land, regard shall bo had to the question 
whether it was let as private land before 1st July 
1898. The learned Judge said that it seemed to 
follow from the section that evidence of subse¬ 
quent dealings is, by implication, excluded and 
he placed that construction upon the section. 
But he expressed the opinion that subsequent 
leases could be put in evidence for the purpose 
of showing that, if the lands had been treated as 
private until 1898, they had not been treated 
differently after that date. Consequently, the 
finding that the land was private was arrived at 
by reference to the dealings and treatment of it 
between 1878 and 1898. During that period of 20 
years tho landholder cultivated the whole land 
for an aggregate of 13 years, with breaks of one 
year between the 9th and 10th years and between 
the 14th and 15th years; he cultivated part for 
another three years; after the 17th year the whole 
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land was leased and never again fell into posses- 
sion; and the largest period of continuous culti¬ 
vation by the landholder was nine years. The 
learned Judge appears to have placed consider¬ 
able roliance upon the letting a3 private lands 
for two periods, each of one year, the letting of 
part for three years and the subsequent letting 
of the whole for two years, prior to 1898. The 
opinion, expressed in 50 Mad. 201 2 that S. 8 has 
not retrospective effect appears to accord with 
the view of Wallis C. J. in 39 Mad. 341 s but, with 
which opinion, Seshagiri Aiyar J. did not agree; 
at p. 350 of the report in that case, that learned 
Judge said he thought the first part of S. 1S5 
deals with the determination of the question whe¬ 
ther the particular field is ryoti or kambattam 
(private), where nothing is known of its origin; 
and the proviso to s. 185 was an exception to 
S. 8 (3); he added, that the scheme of the Legis¬ 
lature was opposed to the augmentation of private 
land except in the special instance mentioned in 
the proviso to s. 185. 

[25] Sub-sections (l) and (3) of S. 8 must be 
read together; they are clear and unambiguous 
in their language; the words in sub-s. ( 1 ), “when¬ 
ever before or after the commencement of this 
Act’’ manifest that its provisions and those of 
sub s. (3) are operative as regards events which 
occurred before, as well as to those which take 
place after, the Act came into force. I am unable 
to give any other meaning or effect to the above 
words and sub-sections. Where an occupancy 
right vests in a landholder, sub-s. (l) enacts that 
such circumstance doe3 not confer a right upon 
him to hold the land as a ryot and sub-s. (3) 
enacts that the merger in sub-s. (l) shall not have 
the effect of converting ryoti land. Since the 
two sub-section3 are applicable to the pre-Act 
and post-Act events, a pre-Act merger did not 
occasion a conversion to private land but the 
land remained ryoti until the Act came into 
force, unless its nature could have changed after 
the merger. How if at all, could it be converted 
into private land ? 

[26] The Act contains no express provision for 
converting ryoti into private land. Now that the 
proviso regarding 12 years cultivation by the 
landholder has been deleted from S. 185, as 
pointed out previously that section does not 
enact substantive law but it prescribes only the 
piles, of evidence for determining whether land 
is private land, when the nature of land is un¬ 
known; it does not enact what land is private land 
nor does it legislate for conversion from private 
to ryoti. Its provisions relating to (l) custom and 
(3) other evidence can be ignored for the moment; 
the provision that regard shall be had to letting 
of land as private land before 1st July 1898 does 
no more than to prescribe that that circumstance 


can be taken into consideration when determin¬ 
ing whether it is land of that classification; Such 
letting is no more than a piece of evidence which, 
like all other testimony has to be considered; the 
circumstance that ryoti land has been so let does 
not constitute it as, or effect a conversion of it 
into, private land. If ryoti land is let as private! 
land, no matter for what period, its nature is 
not changed by that letting. 

[27] In 39 Mad. 341, 3 it was pointed out that 
formerly landholders endeavoured to get their 
ryots to contract themselves in one way or 
another out of their occupancy rights and, in that 
case, letting of ryoti land as private land for 
about 23 years before 1st July 1898 and for 35 
year3 in all, was held not to have established it 
was private land. The rules in s. 185 have equal 
application to land which has always been private 
land; if its nature were challenged by alleging it 
to be ryoti land, proof of its cultivation in con¬ 
formity with the status would be sufficient to 
show that it was private land without any other 
evidence being required. 

[28] Similarly, as to any custom, to which 
S. 185 requires that regard be paid when deter¬ 
mining whether land is private land; if estab¬ 
lished a custom would show the land was private 
land; but proof of a custom would not convert 
ryoti land into private land. The same observa¬ 
tions apply with respect to “other evidence” to 
which regard has also to be paid in the same 
connection. 

[29] There being no express provision in the 
Act for conversion of ryoti into private land, i3 
there any other provision by which conversion 
can take place? Whilst the repealed proviso in 
S. 185 was not an enactment which expressly 
legislated for conversion, its provision, that land 
should be deemed to be the landholder’s private 
land upon proof of cultivation of it by the land¬ 
holder for 12 years immediately before the com¬ 
mencement of the Act, had the effect of creating 
an irrebuttable presumption that it was private 
land when the condition was fulfilled as to 
cultivation. In such instance, something like an 
estoppel arose which enabled the landholder to 
resist a claim that land was ryoti; this wa3 
irrespective of the nature of the land prior to 
the landholder’s cultivation. When land, origi¬ 
nally ryoti, had been cultivated in conformity 
with the proviso to S. 1S5, the application of the 
statutory presumption and estoppel, occasioned, 
indirectly, its conversion into private land. 

[30] In principle, and in the effect, there is 
no difference since the amendment to the Act in 
1934, when the proviso to S. 185 was deleted 
and the addition to S. 3 (10) wa3 made; the 
effect of the provisions in the addition is the 
same as the effect of the repealed proviso. The 
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only alteration which has taken place is that, 
after cultivation by a landholder in conformity 
with the statute, land is not included in the 
meaning of private land instead of being deemed 
to be such land. 

[31] Apart from the provisions of the Act, 
which have just been discussed, there is no 
method or mode by which ryoti land can be 
changed into private land. No matter how ryoti 
land may have been treated or dealt with by a 
landholder, whether let as private land for 
varying periods between his own cultivation or 
without any such cultivation, it retains its 
character as ryoti unless the landholder’s culti¬ 
vation is in accordance with that prescribed in 
section 3 (10). 

[3-2] In 30 Mad. 341 s and in 10-16-1 M. L. J. 23® 

the meaning of “domain or home farm land’’_ 

the expression used in S. 3 (io)—and the nature 
of private land were discussed. It was pointed 
out that the above expressions would connote 
land appurtenant to the mansion, kept for per¬ 
sonal use and cultivated under personal supervi¬ 
sion as distinct from land let to tenants for 
farming. That is not a description of ryoti land 
which a landholer cultivates for less than 12 
yoars after its reclamation from waste land and 
then lets to tenants as private land, at a consi¬ 
derable profit rental. 


[33] The scheme of the Act, undoubtedly, 
to afiord the greatest protection to ryots, i 
guard their occupancy rights in ryoti land,’ I 
encourage conversion from private to ryoti lac 
\iao s. 181 —and, by the absence of an 
enactment regarding conversion from ryoti j 
private land, to prefer that the former stai 
shall continue to remain unchanged. Even r< 
clamation of ryoti waste land and inheritance c 
ryoti land by the landholder does not change i 
character although s. 6 ( 4 ) and s. 8 ( 4 ) respei 
ti\ ely, allow the landholder some freedom for 

n d Per, ,° d . \ a regartl to lettin 8 after reel* 
mation and inheritance. Again, merger of tl 

occupancy right in ryoti land in the landhold< 

oes not convert it into private land. In m 

view the opening words in s. 8 ( 1 ) "Before ( 

after the commencement of this Act," gh 

effect to the enactment. I ai 

f te ? p€Ct ’ a 8 ree with the opinic 

of Wallis 0. J. in 39 Mad. 34 !* and with tl 

decision in 60 Mad. 201 2 that s. 8 hi 
|not retrospective effect. In my view, the dee 
sion in 50 Mac! 201 that, in the circumstane. 
and facts of that case, there had been a conve 
sion of ryoti into private land, was wrong; ar 
I do not agree with the opinion of Napier J. i 
45 Mad. 39* that, on the facts there, the lar 
had become private land. The retrospects 
effect of s. 8 prevents conversion; but, by virti 


of the former proviso to S. 185, and, since 1934, 
S. 3 (10), there is an irrebuttable presumption 
that ryoti land can be deemed to be, or is in¬ 
cluded in the definition of, private land, when 
and if it has been cultivated in conformity with 
those sections; in that respect alone there can 
be, in effect, a conversion from ryoti into 
private land. 

[34] 'In bis judgment, Chandrasekhara AiyarJ. 
appears to have thought that the provisions to 
S. 1S5, that regard should be had io "any other 
evidence’’ allows evidence of letting of land as 
private land after the commencement of tho 
Act to be taken into account when determining 
whether land is private land; apparently ho 
based his view upon the decision of the Judicial 
Committee in 5 Pat. 634, y in regard to tho 
Bengal Tenancy Act, 1895, in which sub-s. (2) of 
S. 1-20, to some extent, corresponds to s. 1S5, 
Madras Estates Land Act. At page 644 of tho 
report, the Board observed that the above sub¬ 
section of the Bengal Act "doe3 not exclude as 
inadmissible evidence that subsequent to 2 ud 
March 1883" (which, in that Act, is the date cor¬ 
responding to 1st July 1S9S in S. 185 of the 
Madras Act) “the tenant admitted that the 
lands let to him were zirait (private) lands of 
tho landlord.’’ Such admission is quite different 
to ryoti land being described as private land in 
a lease granted by a landholder after 1st July 
189S and for that lease to be used as evidence 
against the occupant to support the landholder’s 
claim that Ihe land is private land. 

** [35] Returning to the present appeals. The 
land in suit was ryoti land up to 1902; the recla¬ 
mation from waste land and its subsequent 
cultivation by the landholder for no more than 
six years before the commencement of the Act 
did not convert it into private land; and hiSj 
letting of the land, as private land, thereafter 
did not confer that character upon it. The land 
always has been, and it still remains, ryoti 
land. 

3G] In my opinion, the conclusion of the 
Sub-Collector that the land in suit is ryoti land 
was correct, but the reasons which he gave for 
his conclusion were incorrect; the decisions of 
the learned District Judge and Chandrasekhara 
Atyar J. that it is private land, were wrong ; 
and these appeals should be allowed with costs 
here and of the hearing before Chandrasekhara 
Aiyar J. 

[ 37 ] Rajamannar J. — I agree with my 
Lord the Chief Justice. 

[38j Horwill J—I agree with my Lord that 
a stay of the appeal cannot be granted and that 
on tho merits it would be against the spirit of 
the Act to admit the possibility of a conversion 
of ryoti land into private land at any time 



62 Madras 


A. I. R. 


In the matter of, A Pleader (FB) (Gentle C. J.) 
whether before the passing of the Act or after- 


ward3 except as specially provided for in 
section 3 ( 10 a). 

[39] It might be argued upon a reading of 
S. 8 alono that although it would prevent the 
merger of the two rights after the passing of the 
Act that had become vested in one person 
before the passing of the Act, the section does 
not declare that the rights could not be merged 
before the passing of the Act. The expression 
“whenever before or after the commencement 
of the Act” relates only to the time when the 
two rights become vested in the same person 
and not to the time when a merger is attempted; 
and so it i3 not certain, reading this section by 
itself, that it has retrospective effect. 

[ 40 ] The definition of “private land” in 
S. 3 UOa) seems to me to show beyond doubt 
that no period of self cultivation by a landlord 
for less than 12 years, and then only if the culti¬ 
vation has been continuous and immediately 
before the passing of the Act, can convert ryoti 
land into private land. It would follow, there¬ 
fore, that six years self cultivation before the 
passing of the Act, whatever might have been 
the intention of the landlord, would not suffice 
to convert it into private land. 

[41] By Court. — If in the District Court 
there are any grounds of appeal which were not 
disposed of there by reason of the finding ex¬ 
pressed by the learned District Judge that the 
Sub-Collector had no jurisdiction to entertain 
the suits and consequently, no appeal could lie 
from him to the District Court, in that event, 
these appeals will be remanded to the District 
Court, Vizagapatam, for disposal of matters 
which were not dealt with at the previous hear¬ 
ing of the appeals. The costa of the hearings in 
the District Court will abide the result of the 
appeals. 

C.R.k /d.S. Appeals allowed. 
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FULL BENCH 

Gentle C. J., Patanjali Sastri and 
Govindarajachari JJ. 

In the matter of,a Pleader. 

Civil Miso. Petn. No. 1210 of 1947, Decide! on 
21-7-1947. 

Legal Practitioners Act (1879), Ss. 6 and 7 — 
Application for reinstatement as pleader—Duty of 
Court — Applicant advising on legal matters — 
Sufficiency of ground for success of application. 

In an application for restoration of sanad and re¬ 
instatement as pleader by a person who bas been 
struck of! tbe roll of pleaders, the Court has to be 
satisfied, amongst other things, that the applicant has 
rehabilitated himself in such a manner that be is fitted 
to be re-admitted as a member of the honourable 
profession to whioh he belonged before he was displaced 


from it by reason of his conduct. The succes3 or other¬ 
wise of the application must depend upon his character, 
reputation and behaviour and other matters regarding 
tbe applicant after be has been displaced from the roll. 
It is no ground to support the application to state that 
tbe applicant bad advised friends and clients in legal 
affairs. He'can, of course, advise on law; but if he does 
so for reward that would be a strong ground for refus¬ 
ing the application. [Paras 4 and 6] 

P. M. Srinivasa Aiyangar — for the Pleader. 

Advocate-General — for tbe Crown. 

Gentle C. J. —Thi3 is an application by tbe 
petitioner, who formerly was a pleader, for 
restoration of his sanad and reinstatement as 
pleader. Ho was first enrolled as a First Grade 
Pleader in 1925. Upon complaint by a client 
to the learned District Munsif of Satfcur, an 
enquiry was held into the conduct of the peti¬ 
tioner who had obtained; on behalf of his client, 
a sum of Rs. 5G8-2-0 and accounted to the client 
only for Rs. 100. The learned District Munsif 
reported that the petitioner had misappropriated 
the balance of R3. 4G8-20. This Court, upon 
considering the District Munsif’s report, found 
that the petitioner had been guilty of professional 
misconduct and directed the cancellation of bis 
sanad and he was removed from the roll of 
pleaders. That was on 25th November 1940. 

[2] In support of the, present application a 
number of affidavits have been filed to which a 
short reference is convenient. The petitioner, 
himself, expresses full regret and promises that, 
if his application is granted, there will never be 
further cause for complaint against him. He also 
says that the amount which he misappropriated 
has been restored to the injured party. 

[3] The affidavits of the petitioner and of other 
deponents set out that following the order of this 
Court in 1940, the pleader for a period of one 
year 1940-41, w T as employed in the Office of Mr. 
D. Narasimhachari, a learned advocate in 
Madura; in the next year he was engaged at the 
Union Christian High School, Madura, as a 
teacher in English; in the following year he was 
employed a 3 lecturer in science in the Madura 
College; and for three years thereafter, until the 
present time, he has been acting and employed 
as manager of the Yarn Merchants Association 
in Madura. There are affidavits deposed to by 
the learned advocate to whom reference ba9 just 
been made; the Headmaster of the Union Chris¬ 
tian High School; the Principal of the Madura 
College; and several gentlemen of position in 
Madura carrying on business as yarn merchants 
who have held office in the Yarn Merchants 
Association as Secretary, President and similar 
appointments. All the affidavits speak in high 
terms of the conduct of the petitioner; those 
which deal with his employment during the last 
three years as manager of the Yarn Merchants 
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Association, testify to the honesty and integrity 
of the petitioner, that he has been entrusted 
with considerable sums of money for all of which 
he has accounted and that the books, which it 
was his duty to maintain, have been audited and 
have been found in every way to be correct and 
properly kept. Those affidavits add that, in the 
opinion of the deponents, the petitioner has 
realised his position and has by his conduct, 
behaviour and integrity shown that he has re¬ 
gained the character which he lost when he was 
found guilty of misappropriation of moneys 
belonging to his client. 

[4] In an application of this nature, it has 
(been pointed out in similar proceedings, the 
( Oourt has to be satisfied, amongst other things, 
that the applicant ba9 rehabilitated himself in 
such a manner that he is fitted to be re-admitted 
as a member of the honourable profession to 
whioh he belonged before he was displaced from 
it by reason of his conduct. 

[5] In the present instance I am satisfied that 
the petitioner has regained his lost character 
and has shown by his conduct that n&w he is 
fitted to be re-admitted and again to become a 
member of the honourable profession to which 
he belonged prior to 1940 and in my view this 
application should succeed. 

[6] I desire however to make one or two 
further observations. In several of the affidavits 
which were filed on behalf of the petitioner, 
there are statements to the effect that the 
deponents or others availed themselves of the 
assistance in legal matters of the petitioner; he 
gave legal advice and assisted in legal affairs. 
When this application first came before '.this 
Court in April, it was adjourned in order that 
further affidavits should be filed dealing with the 
question whether the applicant had been re¬ 
munerated for his services in giving legal advice 
and helping in legal affairs. Further affidavits 
have now been filed from which it is clear that 
such service was gratuitous and no fee was 
demanded by the applicant nor paid by the 
persons who were advised by him. That being 
the position here, no further observation is 
required regarding the applicant. But I do wish 

o say this: it is no ground to support an appli- 
ca ion o this Bort to state that the applicant had 
advised friends or clients in legal affairs. The 
success or o berwise of on application of this sort 
must depend upon his character, reputation and 
behaviour and other matters regarding the appli- 
cant after bo has been displaced from his 
membership as pleader from the roll. If after 
ceasing to be qualified a9 a professional gentle, 
man in legal matters, an individual nevertheless, 
to the utmost extent possible, continues to act 
for reward in legal matters and advises in such 


matters, that would be a very strong ground to 
refuse an application for reinstatement. It is] 
clear that, having been ordered by the Couit to 
cease to be a member of the legal profession, 
such iudividual cannot appear in Court; he could,| 
of course, advise on law; but if he did so for! 
reward, in other words, to the fullest extent 
possible he continued to act in a professional 
capacity, in my view that would be a strong; 
ground to refuse to entertain an application for! 
reinstatement. 

[7] For reasons I have giveu, in my view, 
this application should succeed and an order 
made as sought in the application. 

Patanjali Sastri J. — I agree. 

Go¥indarajachari J. — I agree. 

C.b.K./d.h. Application allowed . 
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Yahya Ali J. 

In re V enkatasubbiali — Petitioner. 

Criminal Revn. No. 685 and Cri. Revn. Petn. No. 655 
of 1946, Decided on 18-4-1947, from order of Session 
Judge, South Arcot, D/-20-7-1946. 

(a) Penal Code (1860), S. 161 — “Reward” if 
covers payment for past favours. 

The term “reward” in the phrase “motive or reward” 
in S. 161, is manifestly intended to cover a caso of pay¬ 
ment in respect of past favours. What is forbidden 
generally is receiving any gratification as motive to do 
or as a reward for having done any such thing as is 
described in the section. [Para 2] 

(b) Penal Code (1860), S. 161 — Public servant 
does not cease to be so because on leave. 

[Paras 3, 4] 

N. Somasutidaram —for Petitioner. 

Public Prosecutor —for the Crown. 

Order. — The petitioner was an Assistant 
Goods clerk in the Chidambaram railway sta¬ 
tion. He is said to have received from p. w, 1 
a sum of Rs. 15 as a reward for his having 
accepted and consigned some parcels. The de-- 
fence was that that sum was received as a loan. 
That defence, being manifestly puerile, was 
rightly rejected by both the Courts below. P. 
W. l’s version has been corroborated by his 
master and other witnesses. There can there¬ 
fore be no doubt that the sum of Rs. 15 was 
received by the petitioner as an illegal gratifica¬ 
tion for doing an. official act. 

[ 2 ] Two ingenious arguments are raised by 
Mr. N. Somasundaram for the petitioner. The 
first is that the phrase “motive or reward" 
in S. 161 , Penal Code, does not cover a case 
where the payment is made in respect of 
past favours. The term “ reward ” in the 
phrase is manifestly intended to apply to a past 
service. What is forbidden generally is receiving 
any gratification as motive to do or a reward 
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for having done any such thing as is described 
fin the definition. Any other construction would 
lead to an absurdity. In that view the payment 
would be a bribe when paid before the doing of 
an official act, but it would not be a bribe if 
paid after the official act has been done or 
official favour has been shown. It will be the 
easiest thing for a person in such a position to 
stipulate for the payment immediately after the 
doing of the official act or the showing of the 
official favour. Such a construction is not in 
keeping with either the language or the spirit of 
s. 1G1, Penal Code. 

[3] The second contention is that since the 
petitioner was on leave, he ceased to be a public 
servant and that consequently S. 101 was not 
{applicable to him. Such leave counts as duty 
and so long as a person is on duty, he must be 
deemed to be a public servant. 

[•i] I find no merit whatever in this petition 
and consequently I confirm the conviction. With 
regard to the sentence there are no particularly 
aggravating features in this case; and, in my 
opinion, a sentence of six months • rigorous im¬ 
prisonment will meet the ends of justisce. The 
sentence is reduced accordingly. 

C.R.K./g.N. Sentence reduced. 


A. I. R. (35) 1948 Madras 64 [C. N. 30.] 

Clark J. 

The Official Receiver , High Court, Madras 
— Applicant v. Rao and Co., and others — 
Respondents. 

Appeal No. 618 of 1916, Decided on 25-3-1946 in 
O. P. No. 3 of 1912. 

(a) Companies Act (1913), S. 228 — Interest — 
Debt not carrying interest. 

Interest is payble up to the date of payment to those 
creditors, if any, whose debt carried interest, bnt no 
interest should be paid to the creditors whose debts did 
not carry interest even when company is found to be 
solvent : 21 A. I. R. 1934 All 189, DisscJit .; 8 A. I. R. 
19-21 Lab. 346. Expl.\ (1863) 8 L. T. 846, (1869) 4 Ch. A. 
648 and (1867) 4 Eq. 250, Rel. on. [Para 4] 

(b) Company — Liquidation — Costs — Creditor 
appearing in response to notice of Official Liqui¬ 
dator—Costs of. 

Where upon an application by the Official Liquidator 
for directions regarding the payment of interest to the 
creditors of a company a creditor come3 in response to 
the notice issued by the Official Liquidator at the 
Court’s direction but does not urge that he should re¬ 
ceive interest it will be reasonable to order his costs to 
be paid out of the assets of the company. [Para 6] 
Cases referred :— 

1. (’34) 56 All. 423 : 21 A. I. R. 1934 All. 189 : 147 
I. C. 682, In the matter of Dehra Dun Mussorie 
Electrio Tramway Co., Ltd. 

2. (’20) 1 Lah. 368 : 8 A.I.R. 1921 Lah. 346 : 56 I. C. 

69. Devi Ditta v. Official Liquidator, Amritsar Bank 
Ltd. 

3 * ( 1863 ) 8 L. T. 846 : 11 W. B. 971, Ex parte, Green 
Wood, In re Hadfield’s Patent Cask Package Co., 
Ltd. 


4. (1869) 4 Ch. A. 643 : 38 L. J. Ch. 712 : 20 L. T. 
859 : 17 W. R. 780, In re Humber Iron Work3 & 
Shipbuilding Co., Ltd. 

5. (1867) 4 Eq. 250 : 36 L J. Ch. 806 : 15 W. R. 1056, 
In re Herefordshire Banking Co. 

Applicant in person. 

S. V. Rama Aiyangar —for Respondents. 


Judgment _This is an application by the 

Official Receiver as Official Liquidator for direc¬ 
tions regarding the payment of interest to the 
creditors of the company and the amount to be 
paid to the contributories of the company. 

[2] When this application first came before 
me, I directed notice to issue to the creditors, as 
I desired to give them an opportunity of being 
heard ou the application as regards the payment 
of interest. One creditor has appeared and is 
represented before me by counsel. This company 
is able to pay all its debts including, in the case 
of those bearing interest, interest up to the date 
of payment. There is also sufficient to pay in¬ 
terest on the debts which do not carry interest, 
if such payment is permissible in law. The direc¬ 
tions asked for by the Official Receiver are on 
this point and the question accordingly is whe¬ 
ther a creditor of a company whose debt does 
not carry interest is, in any circumstances, en¬ 
titled in winding up to payment of interest. 

[3] It has been held in England consistently 
since 1869 that, where a company in liquidation 
turns out to be solvent, creditors whose debts 
carry interest by agreement or otherwise, are 
entitled out of the surplus assets to payment of 
interest accruing after the commencement of 
the liquidation until payment is made. The 
doubt which the Official Receiver feels is as re¬ 
gards tho 30 creditors whose debts do not carry 
interest by agreement or otherwise and the cre¬ 
ditor who is represented before me i3 a creditor 
of that class, his debt being an amount due in 

respect of professional services. 

[4] Section 228, Companies Act provides that 
all claims against a company, present or future, 
certain or contingent, shall be admissible to 
proof against the company 

“subject in the case of insolvent companies to the 
application in accordance with the provisions of this 
Act of the law of insolvency.” 


rbe following section (S. 229) provides that “in 
;he winding up of an insolvent company, the 
iame rule shall prevail and be observed.. . and 
,o debts provable . . . a3 are in force for the 
ime being in the law of insolvency . • •” The 
vinding up of this company has arrived at a 
stage when it has been ascertained that the 
:ompany is not insolvent and accordingly it 
seems to me that S. 229 can have no application 
md the right of a creditor can only be that 
jiven to him under S. 228 . Hi3 proof of debt 
will be the same as it would have been, had ii» 
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been a proof a9 between bimself and the company. 
Apart altogether from liquidation proceeding, 
ihat would be a debt due to him with interest, 
if his contract allowed it or if he could establish 
that he was otherwise entitled to interest. He 
would be otherwise entitled, if he was entitled 
to interest under the terms of a decree or if he 
had become entitled by reason of a “demand” 
within the meaning of that expression in the 
Interest Act. 

[5] Only one case has been brought to my 
notice in which it was held that in circum- 
Btances like the present a creditor whose debt 
does not carry interest will he entitled to receive 
interest. That is 66 ALL. 423. 1 In that case 
Young J. held that when there was a surplus in 
the winding up of a company, the creditors are 
entitled to payment of interest from the date of 
the winding up until payment and that such 
interest is payable not only to the creditors 
whose debts carried interest but also to those in 
whose cases there was no contract for interest. 
In arriving at this decision, Young J. stated 
that the point was covered by authority and 
quoted 1 Lah. 368. 2 That case is undoubtedly 
authority for the proposition that the creditors 
whose debts oarry interest are entitled to claim 
interest up to the date of payment, but it fur- 
nishes no authority for the further proposition 
that creditors who are not so entitled by their 
contracts are similarly entitled. With the great- 
est possible respect, I find myself unable to agree 
with the decision arrived at in the Allahabad 


case. The view to the contrary is, I think, full 

supported by the decisions of Lord We 9 tbury i 

<1863) 8 L. T. 846 3 of the Court of Appeal i 

<1869) 4 ch. a. G43 4 at p. 645 and of Lord Romill 

in (1867) 4 Eq. 250. 6 Lord Westbury's decisio 

turned on a construction of the provision in th 

Companies law as then in force which is dot 

contained in s. 187 of our Act. The Lord Char 

cellor hold that notwithstanding that there wa 

a surplus, that surplus could not be applie 

towards payment of interest on a simple contrac 

debt, which did not carry interest. Lord Romill 

based his decision on the provision of th 

Company law and followed Lord Westburj 

After holding that the debt in question was or 

which did not carry interest, His Lordshi 
observed : 


♦ l Jis Kof ma ^ e the slightest difference whetho 
there is ft balance m the hands of the Official Liqui 

dfttor or whether a call is to he made. The question is 
whether you are entitled to Interest? If you are entitle, 
to interost, I should make a call to pay it; but I am c 
opinion, you aro not so entitled, and therefore, excec 
upon all those debts which carry interest (and on thos 
you must have interest according to the rate whic 
thoy respectively carry according to the agreement b< 
tween the parties), I must hold that you are not ent 
tied to any interest.” 

1948 M/9 & 10 


In passing I may observe that His Lordship 
went on to express the view that a claim made 
in a winding up proceeding could not amount 
to a demand under the Statute 3 and 4 william 
IV, chap. 42 (extended to India by the Interest 
Act 32 [XXXII] of 1839). In (lS69) 4 Oh. A. G43 1 
Selwyn L. J. at p. 645 of the report said : 

“In the present case wo have to consider what are 
the positions of the creditors of the company, when, as 
here, there are some creditors who have a right to 
rece.vo interest, and others having debts not bearing 
interest. In the first place, it appears to me that we 
must consider the case under two aspects—first, where 
thero is and next where there is not, a surplus. I ap¬ 
prehend that in whatever manner the payments may 
have been made, whether originally they may have been 
made, in respect of capital or in respect of interest, 
still, inasmuch as they have all been paid in process of 
law, and without any contract or agreement between 
the parties the account must, in the event of there 
being an ultimate surplus, be taken as between the 
company and the creditors in the ordinary way.” 

and Giffard L. J. at p. 617 said : 

”. . .. For these reasons I am of opinion that divi¬ 
dends ought to be paid on the debts as they stand at 
the date of the winding-up; for when the estate is in¬ 
solvent, this rule distributes the assets in the fairest 
• way; and where the estate is solvent, it works with 
equal fairness, because, as soon as it is ascertained that 
there is a surplus, the creditor whoso debt carries in¬ 
terest is remitted to his rights under his contract; and 
on the other hand, a creditor who has not stipulated 
for interest does not get it.” 

For these reasons, I hold that interest is payable 
up to the date of payment to those creditors, if 
any, whose debts carried interest, but that no 
interest should be paid to the creditors whose 
debts did not carry interest. I give that direc¬ 
tion on the first point asked by the Official 
Receiver. 

[6l The second point on which directions are 
asked is a9 regards the rate of payment to the 
contributories. In a further report which the 
Official Receiver has filed, he states that he will 
be in a position to pay the contributories a 
return of their capital at the rate of 0 2-9 in the 
rupee in the event of my directing on the first 
point in the way in which I have directed. I 
accordingly direct the Official Receiver to make 
a return to the contributories at that rate, or at 
such rate as may prove possible when the final 
figures are drawn up. 

[7] As regards costs, the Official Receiver will 
of course be entitled to debit the company with 
the costs of this application. I think also in the 
circumstances it will be proper for the creditor 
who has appeared to have his costs. Ho did not 
come before the Court to urge that his client 
should receive interest. He came in response to 
the notice issued by the Official Receiver at my 
direction. That being so, I think it will be reason¬ 
able to order his costs to be paid out of the 
assets of the company. I fix those costs at 
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E9. 17-8-0. I do not consider tbat there is any 
need in this case for the Official Liquidator to 
append to the order, the schedule or list referred 
to in B. 114 of the Companies Rules. 

C.R k./b.G.D. Directions issued. 


A. I. R. (35) 1948 Madras 66 [C. N. 31.] 

Horwill and Shahabuddin JJ. 
Addepalii Venkatarama Ayya — Appellant 
v. Sait Khial Dass Topandoss by power of 
attorney agent Jathanand and others 

— JEtespondents. 
Appeal No. 476 and Civil Revn. Petn. No. 977 of 
1945. Decided on 11-4-1916. from order of Sub-Judge, 
Btzwada, D/- 28-4-1945. 

Civil P. C. (1908), 0.21. Rr.90 and 92 (1) Proviso 
— Application under R. 90 — Necessary parties — 
Auction-purchaser. 

There is nothing in 0. 21, R. 90 or the proviso to 
R. 92 (1) requiring an auction-purchaser being im¬ 
pleaded in an application under 0. 21, R. 90 to set 
aside a sale. An application under 0. 21, R. 90 made 
without impleading the auction-purchaser is valid and 
permission can be granted to make the auction-purcha¬ 
ser a party to the application even though it wasapphed 
for beyond 30 days of the sale : 16 A. I. R. 1929 Wad. 
763 and 22 A. I. R. 1935 Cal. 5U2, Bel. on; 18 A. I. R. 
1931 P. C. 33, Exph; 10 I. C. 148 tCal.), Dis'-ent. 

[Paras 2, 4 and 5] 

Annotation :—(’44-Com.) C. P. C., 0. 21 R. 92 N. 4 
Pt. 10. 

Cases referred :— 

1. ( 29) 52 Wad. 861 : 16 A. I. R. 1929 Mad 763 : 121 
1. C 855, Narayana Sahu v. Pentamma. 

2. (’ll) 15 C. \V. N. 685 : 10 I. C. 148, Bibi Sharefan 

v. Md. Habibuddin. 

3. ( 31) 60 M. L. J. 423 : 18 A. I. R. 1931 P. C 33 : 
27 N L. R. 95 : 58 I. A. 50 : 130 I. C. 686 (P.C.), 
Nanhelal v. Umrao Singh. 

4. ('35) 62 Cal. 2K6 : 22 A. I. R. 1935 Cal. 502 : 157 
I. C 637, Radbnkisson v. Tansukh Makesri. 

G. Chandrasekhara Sastri — for Appellant. 

P. Satyanarayana Rao — for Respondents. 

Shahabuddin J. —Defendant 2 iu O. S No. 24 
of 1939 in the Court of the Subordinate Judge of 
Bezwada filed on 27th January 1945 aD applica¬ 
tion under O. 21, R. 90, Civil P. C., to set aside 
a sale held in execution of the decree in tbat 
suit. He alleged that there was no proper publi¬ 
cation and that the decree-holder had colluded 
with one of the defendants and had the proper¬ 
ties knocked down for a low price. To this 
application he did not make the auction-pur¬ 
chaser a party. On 3rd April 1945 he filed a 
petition for permission to amend the application 
by impleading the auction-purchaser. The learn¬ 
ed Subordinate Judge dismissed the application 
for amendment on the ground that it had been 
filed beyond 30 days from the date of the sale; 
and on the same day he dismissed the main 
application on the ground that the auction- 
purchaser was not made a party to it and that, 
therefore, the application did not lie. Defen¬ 
dant 2 has filed this civil miscellaneous appeal 


against the order dismissing bis main applica¬ 
tion and the civil revision petition against the 
order dismissing the application for bringing the 
auction-purchaser on record. 

[ 2 ] It is argued on bis behalf that there is no 
provision in O. 21 , requiring an auction -purcha¬ 
ser being impleaded in an application nnder 
O. 21, R. 90 of the Code. Therefore, the applica¬ 
tion when it was presented was a valid applica¬ 
tion and consequently permission should have 
been granted to make the auctiompurchaser a| 
party to the application even though it vsa 
applied for beyond 30 days. It is also jointed) 
out that the learned Subordinate Judge was not 
justified in dismissing the application on the 
ground that the auction-purchaser was not a 
party to it. It is contended that the only requi¬ 
site with regard to applications referred to in 
R. 92 is that no order should be passed on those 
applications unless notice is issued to all persona 
affected by the sale. In support of these conten¬ 
tions reliance is placed on a Bench decision of 
this Court in 52 wad. 861. 1 That was a case 
where an application was made under R 89 of 
O. 21 for settmg aside a sale. To that applica- 
tion 09 originally presented the auctioD-porcha- 
ser was not a party, and the lower Court dis¬ 
missed the aj plication presented subsequently 
for impleading the auction-puichaser because it 
had been filed beyond 30 days from the date of 
the sale. It was held that the omission to include 
the auction-purchaser till after the expiry of tbe 
30 days allowed for an application under R. 8 e 
was not a fatal defect. 

[ 3 ] It is contended on behalf of tbe respon¬ 
dents that t-his decision does not apply to the 
case under consideration as here the application 
was imder R. 90. It is further argued that if thie 
decision is considered applicable to the present 
case it mods reconsideration in view of a deci¬ 
sion of the Calcutta High Court in 15 c. w. N* 
685, 2 which, it is said, has met with the approval 
of their Lordships of tbe Privy Council in 


0 M. L. J. 423. _ # 

[ 4 ] We have been through these decisions and 

q our opinion the contentions of the learned 

dvoeate for the appellant defendant 2 have toj 

.revail and both the appeal and the civil revi-l 

ion petition must be allowed. The fact that the 

.resent application was under R. 90 and not 

nder R. 89 does not make any difference as far 

s the question raised before us is concerned. 

n our opinion the decision in 62 Mad. 861 JB 

pplicable to the facts of the present case. There 

re no doubt observations in the above men- 

ioned (alcutta case which suggest that an- 

uction-purchaser should be impleaded in a peti- 

ion to set aside the sale, but it does not appear 

hat their Lordships of the Judicial Committee 
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in referring to tbia deoision with approval con- 
sidered the present question. Rule 90 is to the 
effect that where an immovable property has 
been sold, the decree-holder or any person whose 
interests are affected by the sale may apply to 
the Court to set it aside on the ground of 
material irregularity or fraud. It appears to us 
that applications under this rule are in effect 
applications made to the Court pointing out 
irregularities or fraud in the court sale. There 
is nothing in this rule or in any of the rules of 
O. 21 to show that the auction-purchaser should 
appear in the array of parties as a respondent. 
The only provision that safeguards the interests 
of an auction purchaser in this respect is the 
proviso to sub-r. (2) of R. 92 which is to the 
effect that no order shall be made unless notice 
of the application has been given to all persons 
affected by the sale. This proviso applies not 
only to applications under R. 89 but also to 
applications under R. 90. The Calcutta High 
Court in 62 Cal 266 4 where the application was 
under o. 21, R 90, followed an earlier decision of 
the same Court where it had been held that 
there being no provision to the effect that an 
auction-purchaser should be arrayed in an appli. 
cation under R. 90 in the corresponding categories 
of | Inin tiffs and defendants, to hold that an 
application without his being so arrayed is not 
valid would necessitate reading into the proviso 
of O. 21 , li. 92, a mandatory provision, which 
could have, had the Legislature so intended 
been expressly mentioned. We, with respect’ 
agree with this view as well as the view taken 
by a B*-nch of this Court in 52 Mad. 661 . 1 

[5j We therefore consider that the applica¬ 
tion as originally made was not incompetent 
and that theiefore the petition for impleading 
the auction purchaser though filed be>ond 30 
days should have been allowed. The civil revi¬ 
sion petit.on is allowed with costs. The order of 
the lower Court dismissing the main application 
is sot aside, and that application will be disposed 
oi on the merits according to law. The civil 
miscellaneous appeal is allowed. The costs in 
this Court will abide the result. 

O.r.k/g.r, • Appeal allowed. 

A. I. R. (88) 1948 Madras 67 [C. N. 32.] 

Yahya Ali J. 

Ear am alia Sanjamma _ Appellant v. 
Anna bay anna — Respondent. 

8<-cond Appeul No. 1333 ot 1945, Deoided 13-3-1946 
again-t decree of Diet. Court, Eurnool, in A R Nn ii 
of i944. * wo * 11 

(a) Civil P. C. (1908', O. 21, R. 92 (3)_Scope— 
Fraud in respect of matters other than publication 
or conduct of sale—R. 92 (3) is not applicable. 

Order 21, R. 92 (3) is a bar to the maintainability'of 
a suit only when there is an allegation of material ir¬ 


regularity or fraud in publishing or conducting the 
sale, but where the allegation of fraud relates to 
matters which have nothing to do with the publication 
or conduct of the sale the bar provided by R. 92 (3) 
would not apply. The question whether the sale was 
brought about by fraud of the decree-holder or the pur¬ 
chaser and the question whether the decree itself was 
obtained by fraud aro matters beyond the scope of the 
enquiry under O. 21, R. 90 : 29 Cal. 395 (P. C.) and 
12 A. I. R. 1925 All. 14G, Ref. [Para 2] 

(b) Madras Village Courts Act (1 [I] of 1889), 

S. 73—‘Final’ —Meaning — Decree obtained by 
fraud in Village Court—Suit in Civil Court to set 
aside decree—Maintainability. 

The word “final” in S. 73, Madras Village Courts 
Act, means final so far as the particular Court is con¬ 
cerned in which the decree was obtained and could not 
be held to extend to the exclusion of the jurisdiction of 
the ordinary civil Courts. [Para 7] 

Where a decree was obtained by fraud in a Village 
Court which had no jurisdiction in respect of the sub¬ 
ject-matter as the defendant was not a re-ident of the 
village and no application under S. 73 of the Act was 
made to set aside the said decree : 

Held that a suit under the common law in a civil 
Court to set aside the decree on the ground of fraud 
was competent : Case law discussed. [raras 3 & 7] 
Cases referred :— 

1. ('02) 29 Cal. 395 : 29 I. A. 99 : 8 Sar. 266 (P. C.), 
Khagendranath v. Pran Nath Roy. 

2. ( 25) 47 All. 217 : 12 A.I.R. 1925 All. 146 : 84 I. C. 
1031, Bhanwan Das v. Suraj Prasad. 

3. ( 40) I. L. R. (1940) Wad. 699 : 27 A. I. R. 1940 
P. C. 105 : I. L. R. (1940) Ear. P. C. 194 : 67 I.A. 
222 : 18S I. C. 231 (P. C.), Secy, of State v. Mask 
& Co. 

4. (1859) 6 C. B. (N. S.) 336 : 28 L. J. C. P. 242 : 7 
W. R. 464 : lal E. R. 486, Wolverhampton New 
Water Works v. Howkesford. 

5. (1919) 1919 A. C. 368 : 83 L. J. K. B. 232 : 120 

L. T. 299, Neville v. Loudon “Express” Newspapers 
Ltd. 

6. (’35) 69 M. L. J. 695 : 23 A. I. R. 1936 Mad. 269 : 
162 I. C. 419, Knmaraja Pandia Naicker v. Secy, of 
State. 

7. (’07) 31 Bom. 604, Bliaisbankar v. Municipal Cor¬ 
poration, Bombay. 

8. ( 13) 36 'lad. 120’ 12 I C. 311, Nataraja Mudaliar v. 
Municipal Council, Mayavaram. 

9. (’05) 29 Bom 480, Balwant Ramcbandra v. Secy, of 
State. 

10. (’31) 54 Mad. 928 : 18 A.I.R. 1931 Mad. 574 : 133 
I.C 8, IswaraoaDda Bharati Swami v. Commissioners, 
Hindu Religious Endowments Board, Madras. 

11. (’41) I. L. R. (1941) Mad. 850 : 28 A. I. R. 1941 
Mad. 530 : 196 I. C. 353 (F. B.), Seoy. of State v. 
Jagannadham. 

12. (’89) 12 Mad. 105, Ramachandra v. Secy, of State 

13. (’39) 50 M. L. W. 364 : 26 A. I. R. 1939 Mad! 
967 : 188 l C. 200, Subbiyya v. Thippa Reddi. 

14. (’45) 1945 1-M. L. J. 63 : 32 A. I. R. 1945 Mad. 
101 I. L. R. (1945) Mad. 553, Kothandaramaswami 
Temple, Adambar v. Veezhinatba Aiyar. 

15. (’40) I. L. R. (1940) Mad. 825 : 27 A. I. R. 1940 
Mad. 493 . 190 I.C. 753 , Ramanatha v. Arunachalam. 

M. Appa Rao — for Appellant. 

V. S. Narasihachar — for Respondent. 

Judgment-The plaintiff is the appellant. 

He owned a house which bad been usufructua- 
rily mortgaged to defendant 2 for a sum of 
Rs. 170. A suit for the recovery of a money debt 
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■was filed by defendant 1 againBt the plaintiff in 
the Panchayat Court of Cumbura and a decree 
was obtained. The decree was transferred for 
execution to the District Mansif’s Court of 
Markapur as the house belonging to the judg¬ 
ment-debtor was situated within the territorial 
jurisdiction of that Court. In the execution sale 
held on 1G 10-1942 in E. P. No. 28 of 1942 the 
mortgagee defendant 2 purchased the house 
subject to his own mortgage for a sum of rs. 155. 
The plaintiff thereupon brought the suit out of 
which this appeal arises to set aside that court 
sale on the ground that the decree was obtained 
by fraud and that there was also fraud, in con¬ 
nection with the sale proceedings. The fraud 
that wa3 allege! in connection with the decree 
was that although she had permanently left 
Curnbum and was residing in Markapur the 
suit was filed in the Panchayat Court at 
Curnbum which had no jurisdiction to entertain 
the suit against her. With regard to the sale, 
the fraud that was alleged was that there had 
been an understanding between defendant l and 
the plaintiff that the former should receive 
from the latter a sum of Rs. 50 in full satisfac¬ 
tion of the decree and it was in pursuance of 
that understanding that an application was 
made jointly by both to the Court on 17-8 1942, 
to which date E. P. No. 28 of 1942 had originally 
stood posted, to adjourn the sale for a period 
of two months in order to enable her to pay the 
said sum. The plaintiff’s contention is that 
sometime prior to 16-10 1942 to which date the 
sale was posted the plaintiff paid a certain por¬ 
tion of the agreed sum to defendant 1 and 
defendant 1 agreed to give her some further 
time for the payment of the balance. He also 
undertook to see that the sale did not come off 
on 16-10-1942. Depending upon that assurance 
she did not attend the Court on 16-10-1942 and 
on that day defendant 2 in collusion with defen¬ 
dant 1 purchased th9 property in the court 
auction which was held for Rs. 155 subject to 
his mortgage, and the sale was subsequently 
confirmed by the Court. She contends that the 
house is actually worth Rs. 600 and the sale was 
brought about as a result of fraudulent collu¬ 
sion between the two defendants against her. 
Defendant 1 in his written statement supported 
the plaintiff’s case and stated that he had given 
a letter to defendant 2 on 15 10-1942 to be deli¬ 
vered to his pleader to obtain a further adjourn- 
v " naent of the sale and that that letter was 
fraudulently suppressed by defendant 2 who, 
v knowing all the oircumstances, fraudulently 
purchased the property in his own name. Defen¬ 
dant 2 denied all these allegations and stated 
that there was no fraud either in connection 
with the decree or in connection with the sale. 


He alleged that there was collusion between 
the plaintiff and defendant 1 and he also con¬ 
tended that the suit was not maintainable. 
Several issues were framed concerning the al¬ 
legations of fraud and material irregularity with 
reference to the sale and concerning its 
legality. Issue 3 which was in the following 
effect: “Whether the suit to set aside the exe¬ 
cution sale is maintainable in law” was tried 
by the trial Court a3 a preliminary issue and it 
was held that O. 21, R. 92 (3), Civil P. C., was a 
bar to the suit and that consequently it was not 
maintainable. The suit wa3 dismissed by the 
trial Court and the learned District Judge on 
appeal agreed with the view taken by the trial 
Court, and hence this appeal. 

[2] The first objection with regard to the 
maintainability of the suit is ba3ed upon the 
bar provided in sub-r. (3) of O. 21, R. 92. 
Rule 90 provideg for an application to set aside 
an execution sale on grounds of irregularity or 
fraud. Sub-rule (l) of R. 92 provides inter alia 
that where no application has been made under 
O. 21, R. 90, the Court shall make an order con¬ 
firming the sale and thereupon the sale shall 
become absolute, and sub-r. (3) provides, “No 
suit to set aside an order made under this rule 
shall be brought by any person against whom 
such order is made.” In the present case, ad¬ 
mittedly, no application was made under O. 21, 
R. 90 and hence it is contended that sub-r. (3) 
precludes the institution of a suit to set aside 
an order made under R. 92 (l) confirming the 
sale. Before dealing with this question, I have 
to take note of the fact that in the course of the 
appeal before the learned District Judge it 
seems to have been conceded on behalf of the 
plaintiff that 0. 21, R. 92 (3) is a bar to the 
maintainability of the present suit and hence 
the learned Judge did not feel called upon to 
examine that question in any detail although at 
the end of his judgment he stated that on the 
facts he agreed with the learned District Munsif 
that the suit was not maintainable in view of 
the provisions of o. 21 , R- 92. Mr. Appa Rao 
is not making any such admission m this ap- 
peal, and being a question of law he contends 
that it is open to him to say that the admission 
made by the learned advocate for the plaintiff 
in the lower appellate Court is erroneous in law 
and is not binding. His argument is that it is 
only where there is an allegation of material 
irregularity or fraud in publishing or conduct¬ 
ing a sale that O. 21, Rr. 90 and 92 would come 
in for application. But where the allegation of 
fraud relates to a matter which has nothing to 
do with the publication or conduct of a sale the 
bar provided by R. 92 (3) does not arise. The 
contention has, to my mind, to be upheld. The 
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\question whether the sale was brought about by 
the fraud of the decree-holder, the auction- 
purchaser and others and the question whether 
the decree itself was obtained by fraud are 
matters outside the scope of o. 21, R. 90: vide 
29 cal. 395 1 and 47 ALL. 217. 2 The learned Dis¬ 
trict Judge has in this connection particularly 
referred to the conduct of the plaintiff in 
acquiescing in the decree which she is deemed 
to have done by reason of the joint application 
made by her on 17-8-1942 for the adjournment 
of the sale on the same proclamation. If it is 
treated as a matter from which some sort of 
estoppel arises, then there should be a specific 
pleading with regard to that matter and on a 
properly raised issue the plea will have to be 
investigated as one of fact. From the mere 
circumstance that the plaintiff was a party to 
an application for an adjournment of the sale, 
an infeience cannot be drawn that she acqui¬ 
esced in the correctness and validity and the 
binding nature of the entire decree. Her own 
case is that she made the application because, 
even though the decree was obtained by fraud, 
she was willing to settle the matter at a sum of 
Rs. 50 in full satisfaction and that defendant 1 
had agreed to the same, but after having done 
so and having obtained from her a portion of 
the amount he colluded with defendant 2 and 
made her keep away from the sale with the 
result that defendant 2 purchased the entire 
property for a grossly low price. That case has 
not been investigated at all, and without doing 
so, to infer from the mere filing of the appli- 
cation that she had acquiesced in the validity 
and legality of the decree is, to say the least, 
unreasonable and unjust. That question will 
therefore have to bo left open for being duly 
tried in the course of the trial of the suit. 

[31 Although the second ground upon which 
the learned District Judge has based bis judg¬ 
ment was not raised at the trial stage before the 
District Munsif, the learned District Judge has 
examined the case from a new and different 
stand point. He held on a scrutiny of the pro¬ 
visions of the Madras Village Courts Act that 
the suit itself would not lie in a civil Court in 
view of the provisions of S. 73 of that Act. 
Section 78, Village Courts Act, provides for the 
revision by the District Munsif in certain cases 
of the proceeding of a Village Court. In cares 
where the Panchajat Court baa exercised juris- 
diction not vetted in it by law or otherwise 
acted illegally or with material irregularity the 
District Munsif may, on a petition being pre¬ 
sented within GO days from the date of the 
decree by the aggrieved party, set aside such a 
decree. Then comes the following provision in 
that section : "except as provided in this sedtion, 


every decree or order of a Village Court shall 
be final." The learned District Judge points 
out that no such petition having been filed to 
revise the decree before the District Munsif 
within CO days, it was not open to her to file a 
suit in the District Munsif’s Court to set aside 
the decree. This raises an important question, 
viz., whether a provision in a statute of this 
kind has the effect of ousting the jurisdiction of 
a civil Court and making the decree of the 
Panchayat Court final in the sense that no re¬ 
medy is available in any other forum The 
learned District Judge has not examined the 
question but was content with acting upon his 
reading of the bare S. 73, Village Courts Act, 
without regard to the scheme of the entire en¬ 
actment. That scheme and the effect of the deci¬ 
sions bearing upon the subject however point to 
a different conclusion. A number of cases have 
been cited, but it would be sufficient to deal 
with some of the recent and leading cases touch¬ 
ing the question. In I. L. R. (1940) Mad. 599 3 a 
question arose before the Privy Council whether 
a decision by an Assistant Collector on the duty 
leviable on imported goods is a decision within 
the meaning of S. 188, Sea Customs Act, and 
whether, when the right of revision therefrom 
conferred by s. 191 has been exercised and an 
order under that section was made, the order 
was final and the jurisdiction of the civil Court 
was excluded. Their Lordships held upon a con¬ 
struction of the Act and tfce various sections 
thereof that tbe order in that case had the effect 
of ousting the jurisdiction of the civil Courts. 
The general principle was stated to be that the 
determination of such a question must rest on 
the terms of the particular statute which was 
under consideration and decisions on other sta¬ 
tutory provisions were not of material assistance 
except in so far as the general principles of con¬ 
struction were laid down. Then their Lordships 
adverted with approval to the well known 
judgment of Willes J. in (1859) 6 C. B. (N. S.) 
886 4 at p. 356, which was approved by the 
House of Lords in 1919 A. C. 8G8. 6 With refer¬ 
ence to those cases it was pointed out that the 
question was whether tbe case before the Privy 
Council fell under tbe third class stated by 
Willes J. viz : 

“Where the statute creates a liability not existing at 
common law, and gives also a particular remedy for en¬ 
forcing it . . . with respect to that class it has always 
been held that tbe party must adopt the forum of re¬ 
medy given by tbe statute.” 

Their Lordships then proceed to Eay this : 

“It is settled law that the exclusion of tbe jurisdiction 
of the civil Courts is not to be readily inferred, but that 
such exclusion must either be explicitly expressed ot 
clearly implied. It is also weil settled that even if juris¬ 
diction is so excluded, tbe civil Courts have jurisdiction 
to examine into cases where the provisions cf the Act 
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have not been complied with, or the statutory tribunal 
has not acted in conformity with the fundamental 
principles of judicial procedure.” 

The same principle has been put by Varada- 
cbariar J. in GO M. L. J. G05 6 at p. 700 in these 
terms : 

"The ordinary rule is that where a person’s liberty or 
property is interfered with, under colour of statutory 
powers, ho has a cause of action which the civil Courts 
are bound to entertain unless a bar to such entertain¬ 
ment has been enacted expressly or at least by neces¬ 
sary implication. Where there is no question of a 
common law right and an infringement thereof, the 
positiou may be different, for in such cases, the ordi¬ 
nary Courts had prima facie no jurisdiction and there¬ 
fore there is no question of any ouster of tbeir 
jurisdiction. Decisions like 31 Bom. G04 7 and 3G Mad. 
120$ fall under this category, where the right or status 
was itself the creation of the statute. Even where rights 
of property are involved, the legislature may point to 
particular modes of redress. But in dealing with this 
class of ca-es, a distinction has to be borne in mind 
between the general right of resort to the civil Court 
and any particular form of procedure in seeking the aid 
of the civil Court. So long as a statute provides for a 
decision by a civil Court, it is immaterial whether the 
civil Court is appioiched by mtans of a suit or by an 
appeal or petition. This is the basis of the decision in 
V2 Mad. 105,12 as explained in 29 Bom. 48CP at p. 509. 
The decision in 54 Mad. 928^° is also explicable on the 
same ground.” 

UJ This decision and the line of reasoning 
adopted by the learned Judge was approved 
with particular reference to the Privy Council 
decision in I. L. R. (194 o) Mad. 599 3 by a Full 
Bench of this Court in I. L. R. (1941) Mad. 850. 11 
That was a case that arose under the Surcharge 
Audit and Disallowance Rules framed under 
the Madras Local Boards Act, and the question 
before the Full Bench was whether the Secre¬ 
tary of State was precluded from raising in the 
High Court the question whether the civil 
Court had no jurisdiction to entertain the suit 
as there was no appeal against the order of re¬ 
mand. The Full Bench held inter alia that in 
order to exclude the jurisdiction of the civil 
Courts the exclusion must be explicitly expressed 
or clearly implied, and on the facts of the case 
before the Bench it was found that there was a 
clear case of implied exclusion of the right to file 
a suit. A contention was raised by the Govern¬ 
ment Pleader in that case that the civil Court 
had no jurisdiction to entertain the suit relying 
on 12 Mad. 105, 13 54 Mad. 928, 10 50 M. L. W. 364 13 
and the judgment of the Privy Council in I.L.R. 
(1940) Mad. 699. 3 The learned Judges, after a 
detailed examination of those cases, refer to the 
decision of Varadaohariar J. in G9 M. L. J 695° 
and the Privy Council decision in I. L. R (1940) 
Mad. 599. 3 and with reference to the latter say : 

‘'There Lord Tbankerton in delivering the judgment 
of the Board said that it is settled law that the exclu¬ 
sion of the jurisdiction of the civil Courts is not to be 
readily inferred. The exclusion must either be explicitly 
expressed or clearly implied; and approval was expres¬ 


sed of the d : ctum of Willes J. in (1859) 6 0. B. (N. S.) 
336=141 E. R. 4864 that, where a statute creates a 
liability not existing at Common Law, and gives also a 
particular remedy for enforcing it, the party must 
adopt the form of remedy given by the statute.” 

Then the learned Judges summarise the position 
in these words : 

‘‘Therefore, we have here two principles clearly esta¬ 
blished. The first is that, to exclude the jurisdiction of 
the civil Courts, the exclusion must be explicitly expres¬ 
sed or clearly implied. The second is that, where the 
liability is statutory as opposed to liability under the 
Common Law, the party must adopt the remedy given 
to him by the statute. I canrot imagine a clearer case 
of implied exclusion of the right to file a suit than we 
have here.” 

[5] This view was subsequently followed by a 
Division Bench of this Court recently in 1945-1 
M. L. J. 63, 11 which was a case that aroso under 
S 44, Madras Hindu Religious Endowments Act. 
It was in that case found that S. 44 did not pre¬ 
clude the trustees from filing a suit in civil 
Court and that the section merely permitted the 
District Judge on an application to order the 
recovery of the amount charged aud that did 
not in itself mean that the trustee of a temple 
benefited by the charge was compelled to pro¬ 
ceed under that section. The section did not ex¬ 
pressly exclude the right of suit nor could it be 
read as implying its exclusion. 

[GJ These being the tests and principles laid 
down in the various decisions, we have to exa- 
mine the Village Courts Act to see whether by 
reason of S. 73 of that Act the jurisdiction of 
the civil Courts is excluded with regard to suits 
or remedies which are ordinarily cognizable by 
a village Court. Section 13 lays down the classes 
of suits of which the village Courts can take 
cognizance and of which those Courts cannot 
take cognizance, and S. 14 lays down the condi¬ 
tions upon which the jurisdiction of the Court 
arises. We then have S. 20A which runs thus: 

“(1) If a suit which is triable by a village Court is in¬ 
stituted in the Court of a District Munsif, ho may, un¬ 
less sufficient reasons exist to the contrary, transfer it 
to the village Court. 

(2) Where a District Mnnsif tries a suit which is tri¬ 
able by a village Court and is of opinion that the suit 
ouv'ht to have been instituted in the village Court, no 
costs shall be allowed to a successful plaintiff and a suc¬ 
cessful defendant shall be allowed his costs as between 
pleader and client.” 

[7J Then we have S. 73 which provides for a 
revision by the District Munsif of any decree 
made by a village Court and the provision 
therein that every decree and order of a village 
Court shall be final except as provided in that 
section. To start with, it has to be pointed out 
that in this Act there is no express exclusion of 
the jurisdiction of the civil Court. Nor is there 
any provision therein from which it can by 
necessary implication be inferred that the juris¬ 
diction of the civil Courts is ousted. On the con- 
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4nry S. 20A appears to have the effect of 
retaining the concurrent jurisdiction of the civil 
<V>urt9 over the classes of cases which can be 


taken eognizaace of by the village Courts pro¬ 
vided that it is open to the District Munsif to 
transfer a case of a particular description of 
which he has taken competent cognizance, to 
the eoneerned village Court. A kind of penalty 
has been attached under cl. ( 2 ) of S. 20 A that if 
a suit triable by a village Court is tried by the 
District Munsif, it is open to him in certain 
cases to deprive that party who ultimately sue- 
coeds of the costs in view of the consideration 
that the party could have lessened the cost of 
the other side by instituting the action in the 
Jvillage Court instead of in a civil Court. Thu3 it 
lis clear that the common law remedy is kept 
talive and that the jurisdiction of the Court is not 
lonly not excluded, but by clear implication re- 
pained. Further, it is not a case where the obli- 
Igation is created by the statute, because it i 3 
only in eases where the statute itself creates an 
obligation and provides an exclusive code for its 


determination that the jurisdiction of the civil 
jGonrt can be said to be ousted. Having regard 
Ifco these considerations I must hold that the view 
I taken by the learned District Judge with refer¬ 
ence to S. 73, Village Courts Act, is not correct. 
The learned advocate for respondent 2 auction- 
purchaser drew my attention to the case report¬ 
ed in f.L R. (1940) Mad. 825 15 where with refer¬ 


ence to 8. 43, Hindu Religious Endowments 
Act, the scope and meaning of the word “final” 
fell to be interpreted. It was held that it was 
final to the extend even of excluding the right of 
an office holder or a servant of a temple to chal¬ 
lenge the decision in a Court of law. The decl¬ 
aim proceeds entirely upon the interpretation 
of that word in the context in which it occurs in 
other sections of the Aot, viz., Ss. 63 and 54 and 
since in those sections the only possible mean¬ 
ing is the meaning that the learned Judges put. 
it waa held that the same meaning should be 
given to the same word occurring in 8. 43. In 
that case also the rule as enunciated by Vara- 
dach&riar J. in 69 M. L. J. 696° was adverted to. 
Bat with reference to the particular language of 

. Provision before them the learned Judges 

arn T. in application of that principle at the 
result already mentioned. Here the word “final” 

appearing in S. 73 must be held to mean final so 
far as the particular Court is concerned in which 
the decree was passed and cannot be held to ex¬ 
tend to the exclusion of the jurisdiction of the 
ordinary civil Courts. 

[8] The result is that this appeal is allowed 
and the decree of the lower appellate Court is 
set aside as also the finding of the Courts below 
on issue 3. That issue is found in favour of the 




plaintiff. But it must be strictly understood as 
confined to the two particular objections regard¬ 
ing maintainability that have been examined and 
decided here The learned advocate for respon¬ 
dent 2 says that he has some other objection to 
raise on the basis of S. 47, Civil PC. I do not 
have the written statement of respondent 2 
before me. It will be a matter for the trial 
Court to consider if and when any further ob¬ 
jections to the maintainability are raised whether 
those objections can be entertained and if so to 
adjudicate the same on their own merits. All 
other questions in the suit except those decided 
here are left open. Subject to these directions, 
the suit is restored to the file of the District 
Munsif of Markapur for disposal according to 
law. The appellant will get his costs in this 
Court. The costs in the Courts below will abido 
the result of the suit. The court-fee paid on tho 
memorandum of appeal will be refunded. No 
leave. 

C.R.K./D.S. Appeal allowed. 
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Yahya Ali J, 

In re Narayanaswami Mudali — 

Petitioner. 

Criminal Revn. Case No. 725 and Cri. Revn. Pe f n. 
No. 694 of 1946, Decided on 2rtth November 1946, from 
judgment of Sessions Judge, North Arcot Division at 
Vellore, D/- 15-3 1946. 

Kerosene Control Order (1942), Cl. 12—Carrying 
on business — Solitary transaction of purchase or 
sale. 

Carrying on a business always connotes conducting of 
more transactions than one by way of trade or com¬ 
merce and the concept of dealer also has in it implioit 
the notion that be carries on transactions of purchase, 
sale or distribution as a business and both these expres¬ 
sions exclude the idea of a solitary transaction of pur¬ 
chase or sale constituting either business or constituting 
the person making the sale a retail dealer within the 
meaning of Cl. 12. [Para 1] 

A. Nagarajan — for Petitioner. 

Public Prosecutor — for the Crown. 

Order. — The petitioner has been convict¬ 
ed of an offence unler R. 81 (4), Defence of 
India Rules, for violating cl. 12 , Kerosene 
Control Order, 1942, which prescribes that no 
person shall carry on business as a retail dealer 
unless he has been registered as such under the 
Kerosene Control Order by the Collector having 
jurisdiction over the place where the retail dealer 
carries on business. A dealer has been defined 
in the Control Order itself as a person dealing 
in the purchase, sale or distribution of Kerosene. 
In the present case the only evidence is that the 
petitioner conducted a solitary transaction of 
sale of one tin of Kerosene but that does not 
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constitute him a retailer nor does it constitute 
the transaction a business to amount to his 
carrying on business as retail dealer within the 
meaning of cl. 12. Carrying on a business always 
connotes conducting of more transactions than 
one by way of trade or commerce and the con¬ 
cept of dealer also ha3 in it implicit the notion 
that he carries on transactions of purchase, sale 
or distribution as a business and both these ex¬ 
pressions exclude the idea of a solitary transac¬ 
tion of purchase or sale constituting either a 
business or constituting the person making the 
sale a retail dealer. The petition is allowed and 
the conviction is set aside and the fine if paid 
will be refunded. 

C.R.K./v.R. Petition allowed. 


A. I. R. (35) 1948 Madras 72 [C. N. 34.] 
Happell and Shahabuddin JJ. 

Yelam an chili Venkatadri and another — 
Appellants v. Ved ant am Seshacharyulu and 
others — Respondents. 

Appeal No. 346 of 1945, Decided on 24-1-1947, from 
decree of Sub-Judge, Masulipatam, D/- 31-1-1945. 

(a) Hindn law — Religious endowment — Grant 
of land to temple — Archaka’s right to ramain in 
possession. 

Where a grant of lands is made to the temple there 
can be no question of the archakas acquiring any pro- 
prietary rights in the lands as against the temple by 
reason of their long possession of the lands. Whatever 
the origin of their possession may have been they must 
be held to have been in possession in a fiduciary 
capacity. The archakas are no doubt entitled to 
remuneration for their services but they are not entitled 
to appropriate for themselves any surplus that may be 
left after the expenses of the particular services which 
they render have been met. The question whether they 
should be left in possession of the properties of the 
temple is an administrative matter depending on the 
extent of income derived from the land. They cannot 
however claim to remain in possession as of right. 

[Paras 5 and 6] 

(b) Limitation Act (1908), Art. 144—Archaka and 
temple — Adverse possession — Limitation Act, 

S. 10. 

There can be no question of adverse possession as 
between the temple and the archakas. The possession 
of the archakas of the temple property is in a fiduciary 
capacity; they cannot prescribe against the temple. 

[Para 8] 

Annotation: (’42-Com.) Lim. Act, Arts. 142 & 144 
N. 46 Pt. 6. 

Oases referred ; — 

1. (’30) 53 Mad. 608 : 17 A.I.R. 1930 Mad. 649 : 128 
I. C. 504, Eumaruswami Asari v. Lakshmana Goundan. 

2. (’30) 17 A. I. R. 1930 Mad. 466 : 125 I. C. 237, 
Kotayya v. Venkata Gopalrao. 

3. ( 22) 46 Bom. 481 : 9 A.I.R. 1922 P. C. 163 : 49 
I. A. 64 : 66 I. C. 162 (P. C.), Magniram Sitaram v. 
Kasturbhai Manibhai. 

4. ( 30) 57 Cal. 1293 : 17 A.I.R. 1930 P. C. 103 : 57 
1. A. 125 : 123 I. C. 722 (P. C.), Mahomed Mazaffar- 
al-Musavi v. Jabeda Khatun. 


A. I. Rv 

5. (’21) 8 A.I.R. 1921 Mad. 467 : 64 I. C. 816, 
Srinivasacbaryulu v. Pratyanga Rao. 

6. C29) 16 A.I.R. 1929 Mad. 87 : 114 I. C. 650, 
Gopalacharyulu v. Lakshminarayana. 

7. (’37) 1937-2 M.L J. 368: 24 A.I.R. 1937 Mad. 750 J- 
177 I. C. 321, Hindu Religious Endowments Board v. 
Veeraraghavacharyulu. 

8. (T6) 31 M. L. J. 202 : 4 A.I.R. 1917 Mad. 248 : 30 
I. C. 270, Narasimhacharyulu v. Subbayya. 

9. (’35) 68 M. L. J. 295 : 22 A. I. R. 1935 Mad. 220 : 
157 I. C. 547, Prayag Dossjee Varu v. Govindacbarlu* 

P. Satyanarayana Rao and Y. O. Krishnamurthy 

— for Appellants. 

M. S. Ramacliandra Rao — for Respondents. 

Happell J. — This is an appeal from the 
judgment of the Subordinate Judge of Masuli- 
pattam dated 31 1-1945 by which he dismissed O. S. 
No. 65 of 1942 on the file of his Court. The 
appellants were the plaintiffs in the suit and are 
the trustees of the temple of Sri Vuddandaraya 
Venugopalaswami Varu of Pedda Maddali. 
They were appointed trustees on 29-3-1940 in¬ 
pursuance of a scheme framed by the Hindu. 
Religious Endowments Board in 1939 for the 
management of the temple, and they brought 
the suit to eject defendants 1, 2 and 4 from 
certain properties and for a declaration that 
these properties belonged to the temple. Defen¬ 
dants 1 and 2 are the archakas of the temple, 
defendant 3 is the hereditary trustee, and defen¬ 
dant 4 was impleaded as a lessee under defen¬ 
dants 1 and 2. 

[2] A number of issues were framed in tha 
suit based on the contentions of the parties. 
Arguments in appeal, however, have been confined 
to the questions whether the grant of the pro¬ 
perties in suit was to the temple and whether, 
if so, the defendants could be entitled, for any 
reason, to remain in possession. On these ques¬ 
tions the plaint averments are that the proper¬ 
ties belonged to the temple and that defendants 1 
and 2 had only been allowed to be in possession 
at the will of the plaintiffs and their predecessors 
as remuneration for their services. Defendants 1 
and 2, on the other hand, maintained that tha 
lands are archaka service inams or that, in any 
case, by usage and custom, they had acquired a 
right to enjoy the property so long as they were 
willing to perform the services to the temple 
required from archakas. Defendant 3 supported 
the case of defendants 1 and 2. Defendant 4 
stated that he had handed over possession to the 
plaintiffs and was not a necessary party to tha 
suit. 

[3] The properties in question in this appeal 
consist of the properties shown in schs. A and A-l 
and B attached to the plaint. Different considera¬ 
tions arise with regard to sch. B properties and 
they will be dealt with separately. Schtdule A 
and A-l properties now consist of about 16 
acres of wet land, but the conversion of the lands 
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from dry to wet appears to have been compa¬ 


ratively recent. The temple owns a further 26 
acres of land in another village, but it is not 
disputed that these lands belong to the temple 
and that the income from them is devoted to 
temple purposes. It is clear from the Inam 
statement (Ex. P-6) and the Inam Register 
(ex. P-l) that the grant of Sch. A and A-l 
properties was to the temple. The learned Dis¬ 
trict Judge admitted this but for reasons, which 
will be examined in due course, he was of opi¬ 
nion that the grant was of the melwaram interest 
only. This opinion, however, made no difference 
to the reasoning on which his final conclusion 
was based as he was also of opinion that, 
although the initial grant had been of the mel¬ 
waram interest only, the kudiwaramdar—one 
Tadanki Baskarayya Garu—had later made a 
gift to the temple of the kudiwaram rights. As 
regards the question of possession he did not 
believe the evidence for the plaintiffs that the 
trustees had ever been in possession of the lands, 
and he accepted the evidence for the defendants 
that the archakas had been in possession and 
enjoyment of the lands at least since the year 
1905. He also seems to have been of opinion, 
although the judgment is not altogether clear 
on this point, that the archakas should be deemed 
to have been in possession from time immemorial 
for the reason that such evidence as there was 
showed that they had been in possession for any 
period to which the evidence related. He did 
not accept the contention that a case of lost 
grant should be presumed from the long posses¬ 
sion of the archakas because, in his view, the 
grant of both warams had in fact been to the 
temple and not to the archakas; but, none the 
less, after the citation of a number of authorities, 
he finally concluded that when it is established, 
as in the present case, that the archakas have 
been in very long possession of the property it 
must be presumed that they have been in pos¬ 
session legally and that they cannot be dis¬ 
possessed as long as they carry out the purposes 
for which they were put in possession of the 
property. Earlier in his judgment at the end of 
para. 24 he had held that as the archakas were 
m possession of the suit properties and were 
°mg e service of nitya naivedya deeparadhana, 
to that extent they must be deemed to be the 

trustees and the plaintiffs cannot dispossess 
them. 

[4] It has been conceded before us that the 
document, Ex. P-7, on which the learned Sub¬ 
ordinate Judge based his hnding that there had 
been a grant to the temple of the kudiwaram 
rights in the property was not admissible in evi- 
dence, and it is not suggested that there is any 
other evidence of a separate grant of the kudi¬ 


waram rights. The conclusion that the initial 
grant to the temple was of the melwaram rights 
only is based on the fact that the assessment of 
the property as shown in column 7 of the Inam 
Register is the same as the income derived by 
the Inamdar from the property as shown in the 
Inam statement taken with an unreported deci¬ 
sion of a Bench of this Court in App. No. 213 of 
1942 decided by Wadsworth and Patanjali Sastri 
JJ. It is argued for the defendants that if the 
grant to the temple was of tho melwaram inter¬ 
est only it should be presumed, in the absence 
of evidence to the contrary, that the grant of 
the kudiwaram interest was to tho archakas who 
have all along been in possession. In our opi. 
nion, the view that the melwaram rights only 
were granted to the temple cannot be sustained. 
The facts of the case to which the decision in 
App. No. 213 of 1942 relates, relied on by tho Sub¬ 
ordinate Judge, differ in important respects from 
the facts in the present case. In the case decided 
by Wadsworth and Patanjali Sastri JJ. the 
entry under the heads “particulars of the present 
family” and “particulars of the present enjoy¬ 
ment” are ‘ P. \ allabhacharyulu the archakas 
and paracharakas” and “Sri Gopalaswami 
Varu, Archaka P. Vallabhacharyulu” respec¬ 
tively, and the fact that the revenue and assess¬ 
ment were the same was only one of the 
factors in the conclusion that the grant was to 
the archakas. In the present case there is no 
mention of the archakas in the Inam statement 
or the Inam Register, and the grant is clearly 
shown as being to the temple alone. Moreover, 
the following note was appended by the Inam 
Commissioner to the Register of Inams (ex. p i). 

“In these two cases tho present zamindar remitted 
the kattubadi on the inams in fasli 1252, all the regis¬ 
ters and accounts show the inams to have been from 
the beginning kattubadi. But in the karnam’s daul of 
fasli 1212 (the date of the permanent settlement) which 
is a genuine account these inams are among free inams 
and must be considered as having been deducted in the 
assets of that settlement. I therefore propose treating 
them as free.” 

And the order under column 23 ig : 

“As they were free at the permanent settlement and 
the subsequently imposed jodi has since been remitted • 
by the zamindar they can be treated as free.” 

It is clear that the iaam could not from, 
the beginning have been a kattubadi inam 
if the grant was of the melwaram only, and the 
mere fact that tho income from the property 
and tbe assessment on it are shown as the same 
is not sufficient to displace the inference, that 
the grant to the temple was of both warams. 
The income derived from 1G acres of dry land 
may not have been considerable in I 860 , and as 
the Inam was to be treated as fre6 a precise 
calculation of the ap opnate assessment may 
not have been regarded as important. In our.- 
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opinion, therefore, the grant to the temple waa 
of both wararns; and the question is, as the Sub¬ 
ordinate Judge puts it at the end of Para. 23 of 
his judgment “what are the legal implications 
of the long possession of the archakas ?” in face 
of the fact that the property belongs to the 
t-emple. 

[5] After stating the question for determina¬ 
tion the learned Subordinate Judge examines a 
number of decisions and then at the end of para. 25 
of his judgment states his conclusion which is 
that : 

“From all the decisions above referred to, the only 
conclusion I am able to come to is that when it is 
established that the archnka3 have been in very long 
possession of the property, it must 1> • presumed that 
they have been in possession legally and that as long as 
they carry cut the purposes tor which they were put in 
possession nf the property thev cannot be dispos¬ 
sessed.” 

Earlier, at the end of para. 24 he had said : 

‘ ifore, the archakas, as I said above, are in posses¬ 
sion of the suit properties and are doing service of nitya 
neivedya dteparadhana; and to that extent, they must 
be deemed to be the trn-tees and the plaintiffs cannot 
dispossess them,” 

In our opinion, the authorities cited by the 
learned Subordinate Judge are distinguish¬ 
able aud do not support his conclusion In 53 
Liao. COS 1 a pujari who founded a public temple 
had bought a few lands in the name of the 
temple and the rest in his own name. He had used 
part of the income for the purposes of the temple 
and the rest for his own benefit, and this mode 
of expenditure was continued during the lifetime 
of his son and grandson. In thes» circumstances 
it was held that usage was relevant to determine 
whether the lauds and the oll’erings were after 
their acquisition endowed entirely for the temple 
or were only endowed with the actual expenses 
thereof. In a. 1 . R. 1930 Mad. 4G6 2 it was found 
that there had been a grant of an inam to the 
archakas and the question was with regard to the 
construction of the grant. Neither of these deci¬ 
sions has any application to a case like the pre¬ 
sent where the archakas are found to be in 
possession and claim to be entitled to remain in 
possession of the whole of the property which 
was the subject of a grant to the temple 46 
Rom. 481 3 and 57 Cal. 1293 4 decided by the Privy 
Council, are cases in which a lawful origin of 
permanent leases granted by leligious insti¬ 
tutions was presumed. The Subordinate Judge 
thought that on the analogy of these cases it 
could safely be presumed that the archakas in 
the present case had been in possession and en¬ 
joyment legally. In our judgment these cases 
also do not apply. The presumption made in 
them is of a lawful origin or proprietary rights 
/long and quietly enjoyed. In the present case 
lonce it has been held that the grant was to the 


temple there can be no question of the archakas 
having acquired any proprietary rights in the 
lands as against the temple. Whatever the ori- 
gin of their possession may have been, they must 
be held to have been in possession in a fiduciary 
capacity. On the other hand it is argued for the 
appellants that wherever the question has direct¬ 
ly arisen of the claims of archakas in possession 
as against an institution to whom the grant of 
the property was made, the claims of the archa- 
kfts have beon disallowed. This submission seems 
to us to be correct. The ca-es relied on for the 
appellants are A. I. R. 1921 Mad. 467, 6 A. I. R. 
1929 Mad. 87, 6 1937-2 M L J. 368 7 and 31 M. L. J. 
202. 8 In A. I. R. 1921 Mad 467 5 it was stated 
that : 

“It would be dangerous proposition to lay down that, 
if the trustees of religious trusts have, for many years, 
been applying the income to their own personal use 
the trust deed must be construed in the light of such 
conduct.” 

In A. I. R. 1929 Mad. 87° the inam register 
showed that the properties which were in posses¬ 
sion of the archakas belonged to the temple. It 
was argued that the archakas must be deemed 
to have a right in the property according to the 
custom. The learned Judges who decided the case 
— Phillips and OJgers JJ. — did not accept this 
contention. The facts in the case were very similar 
to those in the present case. At the time of the 
Inam settlement the archakas were not shown to 
have any rights in the property, and there had 
been no surplus until the lands were converted 
from dry to wet. Phillips J. in his judgment point¬ 
ed out that, in these circumstances, the archakas 
could not have acquired any right by custom 
cither in the land or as regards the utilisation of 
the surplus receipts. In 1937-2 M L. J. 8G3 7 where 
the plaintiffs, who were the archakas, claimed ft 
prescriptive title in the properties, Varadachariar 
J. observed that • 

"The plaintiff’s claim of prescriptive title is equally 
untenable. They and their prelecessors in title have been 
all along archakas in charge of the existing temple and 
there have been no other trustees; the result is that if 
the Inams could otherwise be regarded as belonging to 
this temple, it is not open to them to plead that their 
possession was adverse to the temple. 

31 M. L. J. 202 s was a case in which the grant 
was to the temple but the archakas maintained 
that the income from the lands of which they 
were in possession should be applied only to the 
limited purpose of the performance of the areba- 
ka’s duties. The view taken by the Subordinate 
Judge that “there is no usage proved or recog¬ 
nisable in law a3 regards the application of the 
income to this limited purpose only” was ap¬ 
proved by Coutts-Trotter and Srinivasa Ayyan- 
gar JJ. 

[6] It is argued by learned counsel for the 
defendants that the question i3 not so much whe- 
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ther the archakas can obtain title by adverse 
possession as against the temple, as whether they 
have obtained a right to be remunerated in a 
certain way from the endowments of the temple; 
and in support of the proposition that archakas 
can obtain such a right which Courts will not be 
justified in setting aside he has referred us to 
the case in 63 M. L. J. 295 9 decided by Varada. 
chariar and Burn JJ. In that case, although the 
offerings and collections were dedicated to the 
temple, it was held that an arrangement by 
which archakas are remunerated by a share in 
the offerings and collections cannot be regarded 
as being an alienation of trust property and that 
when such an arrangement has been in vogue 
for a long time and sanctioned by usage, Courts 
will not be justified in setting it aside. In our 
opinion this decision applies to the particular 
facts of the case and cannot be extended to cases 
where the archakas claim a right to remain in 
possession of properties in respect of which the 
grant was to the temple. Moreover in G8 M. L. J. 
295° the decision was based on the fact that the 
arrangement had been in vogue for more than 
100 years and that it was an arrangement of a kind 
well-known in this country. In the present case 
the archakas do not seem to have put forward 
any claim to the properties in 1860 . The 
archakas are no doubt entitled to remuneration 
for their services but as the properties belong to 
the temple, they are not entitled to appropriate 
for themselves any surplus there may be after 
the expenses of the particular services which 
they render have been met. In short, as they 
have no title to the land or to the surplus in- 
come the question whether they should in fact 
be left m possession of the properties is an ad- 
mmistrative matter, mainly dependent no doubt 
on the extent of the income derived from the 
Hand and is cot a question for judicial decision. 

JT lfc J® f 30 argued that the present case is 
distinguishable from the cases cited because in 
the present case there was a trustee of the 
temple even at the time of the loam Settlement 
an because the archakas are notin possession 
o the whole but only of part of the propertiea 
dedicated to the temple. We do not think that 
the distinction sought to be drawn 

p ° 9 tv? app j ica ^ 0n of the authorities to this 
case, lhere , 8 no evidence as to bow the 

or^whv 3 P< ? sae8sion of the properties 

irnZJ nlf Y W? “ WBMSSlOB. But if the 
rusteo allowed the archakas to remunerate 

themselves from the surplus income of the lands 

when their value was small and considered that 

they should be remunerated in some other way 

when the value increased by reason of their 

conversion from dry to wet, ho would have been 

acting reasonably and within his rights. If on 


the other hand, the archakas were in possession 
merely owing to his negligence, his negligence 
cannot affect the rights of the institution. It is 
true that the temple does own other properties, 
but there was a separate grant of the properties 
now in question and the archakas are in posses¬ 
sion of the whole of them. We do not think 
that any inference can be drawn of a usage 
which -should be recognised that the archakas 
are entitled to be remunerated from the whole 
of the surplus incomo of these lands merely be¬ 
cause the temple owns other lands. 

[8] An issue was framed, tho tenth, as to 
whether the suit was barred by limitation; and 
the learned-Subordinate Judge somewhat sur¬ 
prisingly has found the issue in the affirmative. 
The ground on which the finding i3 based is that 
the plaintiff had not shown that the temple was 
ever in possession of tho property within 12 
years before suit. If the case was between the 
temple and a third party it might be that the 
plaintiff's would have to show that the temple 
had-^een in possession within 12 years of tho 
suit.\)nee, however, it is held that the property 
belonged to the temple there can bo no question 
of adverse possession as between the temple and 
the archakas. The archakas were in possession 
of the property in a fiduciary capacity and can¬ 
not have prescribed for it. There was, therefore, 
no bar of limitation. 

[9] As regards the B schedule properties, 
w’hich consist of buildings admittedly within tho 
temple compound, the learned Subordinate 
Judge found that the archakas were not entitled 
to the properties, except a right of residence in 
plot X so long as they do service. Against this 
finding defendants 1 and 2 have filed a memo¬ 
randum of cross-objections. It is not seriously 
disputed that the buildings and sites belong to 
the temples; and that being so, tho trustees are 
entitled to eject them from plots Y and z. 
Whether the archakas should be given any other 
place in which to live than plot x is a domestic 
matter between them and the trustee. 

Cio] For the reasons given, therefore, the 
appeal is allowed with costs throughout. In tho 
circumstances of tho case, the costs will ba re¬ 
covered from the properties belonging to the 
temple. The memorandum of cross-objections 
filed by defendants 1 and 2 is dismissed with 
costs. The unsuccessful cross-appellants will pay 
these costs. 

C.R.K./G.B. Appeal allowed. 
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A. I. R. (35) 1948 Madras 76 (1) [C. N. 35.] 

Horwill J. 

Keshavalal Joshi — Petitioner v. M. K. A. 
Sankara Iyer and others — Respondents. 

Civil Revn. Petn. No. 1001 of 1945, Decided on 
21-2-1917, from decree of Sm. C. C. Judge, Madras, D/- 
20-3-1945. 

Usurious Loans Act (1908), S. 3 proviso (ii) — 
Previous decree dismissing plaintiff’s claim — Re¬ 
opening whether affects such decree. 

A previous suit on a promissory note was settled out of 
Court by the execution of another promissory note. The 
Court noted that the matter had been settled and dis¬ 
missed the suit. In the subsequent suit on the latter 
promissory note the provisions of S. 3 were invoked, the 
transaction was re-opened account was taken and the suit 
was dismissed. It was contended that the Court could 
not reconsider the matter which had already been the 
subject of a suit: 

Held that as the previous suit had been dismissed the 
claim of the creditor could not be said to have been ad¬ 
judicated upon in the previous suit and embodied in a 
decree; 

Held further that in re-opening the transaction the 
Court did not in any way affect the previous decree of 
the Court which was merely one dismissing the claim : 
(1926) 1 K. B. 119, Disting. [Paras 2 and 3] 

Case referred : — 

1. (1926) 1 K. B. 119 : 95 L. J. K. B. 100, Cohen v. 
Jones Co. 

K. S. llajagopala Ayyangar — for Petitioner. 

S. Amudachari — for Respondents. 

Order — The petitioner brought a suit in the 
Court of Small Causes, Madras, on a promissory 
note. An earlier suit had been filed which had 
been settled out of Court by the execution of the 
suit promissory note. The Court noted that the 
matter had been settled (and presumably dis- 
misstd the suit). During the hearing of the pre¬ 
sent suit, the provisions of s. 3, Usurious Loans 
Act, were invoked and the Court was asked to 
re-open the transaction, take an account be¬ 
tween the parties, and relieve the debtors of all 
liability on account of the excessive interest al- 
ready paid. The Court did so. On a point of 
law,an application for a new trial was made; and 
the only question considered by the Full Bench 
was whether the transaction was one which at¬ 
tracted the provisions of the Usurious Loans 
Act. The Full Bench agreed with the trial Judge 
and dismissed the application. The result was 
that the suit was dismissed. 

[2] It is argued here that since the earlier 
transaction between the parties had been the 
aubject of a suit, it was not open to the trial 
Judge to reconsider in the present suit matters 
which had already been the subject of a suit. In 
support of this argument, the learned advocate 
for the petitioner has referred to a decision of 
Finlay J. in (1926) 1 K. B. 119 1 In that case ; the 
prior transactions had come up before a Judge 
and a decreb on those prior transactions had 


been passed. The decision was of course based 
on the corresponding English Act, which is 
similar in its terms to the Indian Act, but does 
not contain a provision such as that to which I 
shall presently refer. The learned Judge, re- 
gretting the absence of any authority on this 
point, said: 

“I think that if it had been intended to give the 
Court power to re-open a former transaction between 
the parties notwithstanding that it had been the subject 
of^a judgment, the section must hate specifically men¬ 
tioned a judgment.” 

In other words, the learned Judge read into the 
Acfc-an implied proviso that it would not apply 
to transactions that had been the subject of a 
judgment. In the first place, it is pretty clear 
that the learned Judge refused to consider those 
transactions, because they had been incorporated 
in a decree in favour of the creditor. In the 
present case, the claim of the creditor had not 
been adjudicated upon in the previous suit and had 
not been embodied in a decree. If there was a 
decree or a judgment, it must have been one dis¬ 
missing the suit. So it cannot be argued that 
the transactions were the subject of an adjudica¬ 
tion in the former suit and had been embodied 
in a decree. 

[3l There i3 another reason, however, why 
this English decision should not be applied to 
the present case ; and that is that it is not open 
to Courts in India to read into a provision of a 
statute an implied proviso when there is a proviso 
dealing expressly with the point in question. 
The Indian Act, proviso (ii) to s. 3 says that in 
the exercise of those powers the Court shall not 
do anything which affects any decree of a Court. 

It is clear that in re opening this transaction thei 
Court did not in any way affect the previous! 
decree of the Court, which was merely one dis-l 
missing the petitioner’s claim. The petition is 
dismissed with costs. 

C.R.K./D.H. Petition dismissed. 

A. I. R. (35) 1948 Madras 76 (2) [G. N. 36.] 
Gentle C. J. and Patanjali Sastri J. 

The Western India Oil Distributing Co. 
Ltd., through its local agent, Madras—Appel¬ 
lant v. V. K. Rathnasabapathy—Respondent. 

Letters Patent Appeal No. 93 of 1946, Decided on 
14-3-1947, from judgment and decree of Chandra¬ 
sekhara Aiyar J., in C. C. C. A. No. 68 of 1945, 

D/- 15-8-1946. 

Limitation Act (1908), S. 10 and Arts. 89 and 145 
— Things supplied to agent to be returned on 
termination of agency — Limitation for suit 'for 
recovery of such things. . 

By an agreement dated 19-10*1933 the plaintiff 
appointed the defendant bis selling agent for petrol. In 
October 1934, plaintiff supplied the defendant with a 
petrel pump. The pump was to oe returned on the 
termination of the agency or whenever called upon by 
the plaintiff in the exigencies of his Dusiness or when 
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the business with the defendant ceased for any reason. 
The agency agreement was terminated in 1936 and the 
plaintiS filed the suit for the return of the pump or in 
the alternative for payment of its value on 20-4-1943: 

Held that (1) S. 10 did not apply as property- in 
the pump did not vest in the defendant but through¬ 
out remained in the plaintiff: 33 A. I. R. 1946 Mad. 
519, Rel. on; [Para 5] 

(2) Art. 145 did not apply a3 the suit did not fall 

within third column of the Article, there being no 
Unqualified right to sue for the return of the pump 
from the moment when it was ‘deposited’ with the 
defendant: 26 A.I.R. 1939 Pat. 688, Rel. on; G A.I.R. 
1919 Mad. 972, Ref.\ [Paras 8 and 15] 

(3) Article 89 applied to the suit and the cause of 

aotion arose in 1936 and hence the suit was barred by 
limitation. [Para 19] 

Annotation: (’42-Com.) Lim. Aot, S. 10 Note 5 Pt. 1; 
Note 9 Pt. 1; Art. 89 Note 14 Pt. 2; Art. 145 Note 6 
Pt. 4. 


Cases referred :— 

1. (’46) I. L. R. (1946) Mad. 429 : 33 A. I. R. 1946 
Mad. 519, Official Receiver of South Arcot v. Kulan- 
daivelan Chettiar. 

2. (’17) 40 Mad. 1040 : 6 A. I. R. 1919 Mad. 972 : 43 
I. O. 31 (F.B.), Yeettil Seeti'Kutti v. Kunhi Pathuma. 

3. (’39) 26 A.I.R. 1939 Pat. 688 : 185 I. C. 336, Ram 
Ranbijoy Prasad v. Mt. Bachai Kuari. 


V. Radhakrishnayya — for Appellant. 

N. Srinivasa Ayyangar — for Respondent. 

Gentle G. J. — This is a Letters Paten 
Appeal against the judgment of Chandrasekhari 
Aiyar J. who reversed the decision of the learnet 
Additional Second Judge, City Civil Court 
decreeing the appellants’ (plaintiffs in the suit 
claim for the return of a petrol pump and tan! 
or R9. 2900, its value. Since, prior to the suit 
the respondent, (defendant in the suit), alleged 
he had purchased the pump from the appellant: 
there was a claim, in the alternative, for the 
price. At the trial, and also at the hearing before 
Chandrasekhara Aiyar J., the ownership of the 
^trol pump was asserted by the respondent 
Both Courts held against this contention; there 
is no appeal by the respondent and no notice o 
cross objections has been given by him. Conse 
quentiy the finding regarding the appellants 
ownership is conclusive. The learned Additions 
Second Judge held the suit was not barred 
andrasekhara Aiyar J. found to the contrary 
and this is the plaintiffs’ appeal against hi 
decision dismissing the suit. 

[ 2 ] The sole point for consideration is whethe 

red by the Limitation Act. 

... ^aatenal facta are: By an agreemen 

1933 "tho 8 ^ tW lT D . th ® Parki63 dat6d 19th 0ctobe 
1933, the appellants appointed the responden 

them selling agent tor petrol in the Kolar Gol 

I-.elds area. In October 1934 , the appellant 

supplied the respondent with a petrol pumi 

tank and accessories; they paid the cost c 

installation at the respondent’s premises and h 

paid them Rs. 1000 as security for the apparatr 

and for its return to the appellants. The agenc 


agreement was terminated in 1936 but the res¬ 
pondent retained the pump. About the end of 
that year he made some business arrangement 
with one Vanagangappa Setty for continuance 
of the petrol station; according to the appellants’ 
evidence, Vanagangappa Setty became their 
agent and from their letter to the respondent 
dated 6th November 1936, it appears they were 
agreeable that the pump should be sold to 
Vanagangappa Setty. He did not buy it and in 
August 1937, the arrangement between Vanagan¬ 
gappa Setty and the respondent came to an end, 
and, if he w’as ever in that position, the former 
ceased to be the appellants’ selling agent. On 4th 
May 1938, the appellants wrote to the respondent 
recording that he had expressed a desire to hand 
over the pump to them and enquiring when they 
should send a representative to take possession. 
The respondent replied by letter dated 2lst May 
1938, denying he had promised to return the 
pump and stating that their letter of Gth Novem¬ 
ber 1936, was to the effect that the pump could 
be transferred to Vanagangappa Setty, and as 
such, the transfer to them did not arise. On 26 th 
May 1938, the appellants wrote to the respondent 
that the pump was given to him as a trust to 
sell their petrol and, if he failed to hand it over 
immediately, they would take it that he was 
making a breach of trust in not returning the 
property to them when asked to do so. On 29th 
June 1939, the appellants’ advocate wrote to the 
respondent calling for immediate delivery of the 
pump and other accessories. No notice was taken 
of the last two letters and the pump was not 
returned. In execution of a decree obtained 
against the respondent by one Ramiah, the 
pump was sold in August 1941 at a court auction 
and purchased by Ramiah for Rs. 1300; at the 
end of 1942 the respondent repurchased it from 
Ramiah at the same price. Later he sold it to 
the Mysore Government for Rs. 2900. On 6th 
March 1943, the appellants’ advocate again wrote 
to the respondent, calling upon him to restore 
and arrange for the return of the pump and 
outfit forthwith. There was no reply to, and no 
compliance with, this demand and the suit was 
instituted on 20th April 1943. 

[4] As above stated, the learned trial Judge 
decreed the suit; he directed the return of the 
pump within fourteen days and in default of its 
delivery, payment of its value, r 8 . 2900, the 
appellants to give credit for the sum of rs. 1000 , 
the amount of the security deposit. As regards 
limitation, the learned Judge appears to have 
come to the conclusion that the respondent was 
a trustee of the pump and that s. 10 , Limitation 
Act, applied so that no period of limitation ran 
against the appellants. In appeal Chandra¬ 
sekhara Aiyar J. held that S. 10 did not apply. 
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that either Art. 49 or Art. 89 applied, the claim 
was barred aud he allowed the appeal and dis¬ 
missed the suit. 

[5] With regard to s. 10 . In a series of cases, 
( 0 f which I.L.R. (194G) Mad. 429 1 is the last, it 
,ha3 been held that the section does not apply 
when the property does not vest in the indivi¬ 
dual sued. In the present instance it is common 
ground that the property in the pump did not 
jVest in the respondent but, throughout, the ap¬ 
pellants remained the owners of it; Mr. Radba- 
• 

krishnayya, for the appellants, very properly 
drew our attention to this line of cases but he 
did not pursue the contention regarding tho 
applicability of s. 10 . 

[6l Mr. Badlmkrishnayya contended that 
Art 145 applies to the suit. That Article provides 
as follows; 

Description of 1 Period of limi- Time from which 

_suit. ' tation._Iperiod begins to run. 

Against a depo¬ 
sitary or pawues The date of the 

to recover move- 30 years. deposit or pawn, 
able property de¬ 
posited or pawned. 

[7] The argument was put thus: The deli¬ 
very in 1934 of the pump by the appellants was 
a “deposit” with the respondent who was the 
deposi'ary; the suit was to recover the pump 
and the period of limitation commenced to run 
from the date of the deposit and it had not 
expired when the suit was instituted in 1943. 
Consequently tho suit is not barred. 

[8l In 40 Mad. 1040, 2 Abdur Rahim J. observed 
at p. 1053 of the report, that “It is a well known 
rule for construing the Indian Statute of Limi¬ 
tation that we must read cols. 1 and 3 toge¬ 
ther.” The Article will apply only if the facts 
fall within both those columns, if only one 
column covers the facts, then the Article will 
not apply. I will assume, for the purpose of the 
present consideration, that the delivery of the 
pump to the respondent was a "deposit” within 
col. 1 of Art 145. That columu gives the nature 
or description of the suit to which the Article 
applies; col. 3 gives the time specified in col. 2, 
from which the limitation period begins to run 
and when the right to sue commences. If Art. 145 
applies in the pre?ent instance the appellants 
must have had the right to sue for recovery of 
the pump from date when it was delivered to 
the respondent. Unless they had that right, 

S. 145 cannot be applicable. 

[9] To have the right to sue from the incep¬ 
tion, the appellants must have had the right to 
demand and to have immediate possession of 
the pump at any time from and after the date 
when it was delivered to the respondent. 

[10] Clause 20 of the agency agreement provi¬ 


des that: On the termination of the agreement the 
respondent shall hand over to the appellants all 
tools, accessories and other articles which may 
have been entrusted by the appellants to the 
respondent. The agreement does not require the 
respondent to return those things at any time 
earlier than its termination. 

[Ill "Whilst there is no express provision in 
the agreement for the appellants to entrust 
those things to the respondent, since cl. 20 pro- 
vides for their beiDg hirnded over at the termi- 
nation of the agreement, it contemplates such 
entrustment. The things which are contemplated 
to be entrusted are adjuncts to the sale of 
petrol. A petrol pump and tank is clearly “an 
accessory or other article” and is an adjunct to 
such sale. If there had not been the agency 
agreement between the parties, the pump would 
not have been entrusted, or supplied, to the res¬ 
pondent by the appellants and it is one of the 
things which the agreement contemplates being 
supplied and which the respondent was under 
obligation to return at the termination of the 
agreement. 

[ 12 l It i3 instructive to examine how the 
appellants themselves viewed the position. Their 
advocate’s letter dated 6-3-1943, states that the 
pump, tank and accessories to the pump outfit 
were supplied to enable the respondent, as the 
appellants’ dealer, to carry on business in the 
sale and distribution of petrol and against the 
supply the respondent paid a deposit of Rs. 1000 
returnable to him on the return of the pump and 
outfit in good and workable condition after 
conclusion of the business. It appears from this 
letter, that the respondent’s obligation to return 
the pump did not arise while the business rela¬ 
tionship existed between the parties and, it must 
follow, that the appellants had no right to 
demand return of it until the conclusion of that 
relationship, that is to say, when the agency 
agreement terminated. 

[13] Reference to the plaint can now be made 
to ascertain how the appellants put their case 
for the return of the pump. In para. 4 it is 
pleaded that it was also agreed between the 
parties that, in order to facilitate, and for the 
purpose of, the sale of petrol to be supplied by 
the appellants, the respondent should be supplied 
with a petrol tank and pump belonging to the 
appellants; as part of that arrangement the res¬ 
pondent agreed to deposit a sum of ns -1000 
with the appellants as security for the proper 
care and maintenance of the tank and pump 
and for its due return at Madras in a sound 
condition at his own expense at the termination 
of the agency or whenever called upon by the 
appellants in the exigencies of their business or 
when business with respondent ceased for any 
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reason. There is no plea that the appellants were 
entitled to possession or return of the pump from 
the date when it was supplied to the respondent. 

[14] According to this plea there was a sepa¬ 
rate agreement for the supply of the pump, 
which was for the purpose of and to facilitate, 
the sale of' the appellants’ petrol. The respon¬ 
dent was not obliged to return the pump save in 
one of thrte events, upon the happening of 
which his obligation first arose. Consequently, 
he had the right to retain it until one of those 
events occurred. During the subsistence of the 
agency, or the agreement, the appellants could 
demand its return but only when such demand 
was justified by the exigencies of their business; 
until that contingency arose no demand for 
return could be made; in the absence of a con¬ 
tingency giving rise to a right to demand return 
of the pump the respondent was entitled to 
retain it until the termination of the agency 
with the appellants or the cessation of the busi¬ 
ness with them. The appellants had not an 
unqualified right to immediate possession of the 
pump and had not an unqualified right of suit 
for its recovery from the date when it was deli, 
vered to the respondent; the right to possession 
and the right of suit accrued upon the happen¬ 
ing of one of the events, above mentioned, when 
the cause of action first arose. 

[15J For Art. 145 to have application there 
must have been an unqualified right to sue for 
the return of the pump, from the moment when 
it was ‘ deposited” with the respondent. The 
cauee of action and the right to sue first arose 
when the business between the parties ceased or 
the agency agreement terminated in 1936, some 
two years after the pump was supplied to the 
respondent. In those circumstances the suit for 
the recovery of the pump does not fall within 
'col. 3 of the Article. 

[ 16 ] In a. i. r. 1939 pat. 688 3 the executors of 
an employee sued the employer for the return of 
money deposited by the deceased a9 security for 
good conduct. The security was not returnable 
while the employment continued. It was held 
that Art. 145 did not apply as no cause of action 
arose at the date of the deposit In his judgment 
Wort Ag. C. J. observed : ‘ The Limitation Act 
provides for time running only after the cause 
of action has arisen.” With respect I agree 
with the above decision and observation. 

[17] Further, other facts and circumstances 
negative a right of suit from inception of the 
supply of the pump and tank. It was installed 
in the nepondent’s premises where the tank was 
embedded in the ground. There could not have 
keen an intention that as soon as the installa- 
tion was complete, the appellants should have a 
right of immediate return of it. 


[ 18 ] In my opinion, whether the pump was 
supplied to the respondent pursuant to tho 
agency agreement oi? pursuant to a separate 
agreement, as pleaded in the plaint, Art. 115 
does not apply to the appellants’ suit for its 
recovery. 

[19] The respondent was the appellants’ agent 
to sell their petrol. The pump w r as supplied to 
him for that reason and to facilitate his sale of 
the appellants’ petrol. It is beyond doubt, in 
my view, that the pump was icceived by the 
respondent as agent /or Lis principals, tho ap¬ 
pellants. His duty was to account to his princi¬ 
pals for the pump by returning it to them at the 
termination of his agency in 1936. Article 80, so 
far as material, provides that a suit by a princi¬ 
pal against his agent for moveable property re¬ 
ceived by the agent, and not accounted for, 
shall be instituted within three years from the 
termination of the agency. The respondent did 
not return the pump to the appellants, and, 
thereby, he failed to account to them for it. The 
suit was for the return of the pump and, in the 
alternative, for payment of its value, which are 
claims against the respondent to account for the 
moveable property which he had received from 
the appellants as their agent. In my view tho 
suit, clearly, is one to which Art 89 applies ; the 
cause of action arose in 1936 and, when the suit 
was instituted in 1943, it had become barred by 
limitation. 

[20J On behalf of the respondent it was con¬ 
tended further that Art. 49 applies. It was pointed 
out that the respondent failed on two occasions 
to comply with the appellants’ demands for 
return of the pump, which demands are contain¬ 
ed in their letters dated 28-5-1938 and 29-6-1939; it 
was also argued that the appellants’ letter dated 
4 5 1938 was another demand for the return of 
the pump, which demand wa9 expressly refused 
by the respondent’s letter dated 21 5-1938. It 
was contended that the above failures and 
refusal to return the pump to the appellants 
each created a cause of action for which a suit 
lay on the dates thereof, all of which causes of 
action arose more than three years prior to the 
institution of the suit out of which this appeal 
arises; in those circumstances, Art. 49 applies 
and by which the suit has become barred. 

[211 Since I have come to the conclusion 
that Art. 89 applies and it bars the suit, consider¬ 
ation cf the question of the application of 
Ait. 49 is unnecessary. 

[22• Mr. Radhakrishnayya for the appellants 
and Mr. Srinivasa Aiyangar for the respondent, 
addressed arguments at length to us regarding 
the nature of supply of the pump and whether it 
was a “deposit” within ^rfc. 145. Many reported 
cases in this and other High Courts were cited 
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by each learned counsel in which it was discus¬ 
sed whether the word “deposit” in the Articles is 
used in its wider sense, namely, a bailment 
of moveable property by one person to another 
in every circumstance, or whether it has the 
narrower meaning of “depositum” of the Roman 
Civil law and excludes other forms and bail¬ 
ment, o. g., “mandatum” “commodatum” and 
“locatio operis faciendi”, as expressed in the 
same Code of law. Those cases are peculiarly 
conflicting, many of the opinions in the judg¬ 
ments are obiter dicta and not authoritative 
decisions. Since it is unnecessary for the pur¬ 
pose of the present appeal to give a finding 
upon the meaning of “deposit” in Art. 145, and 
if an opinion were expressed it would do no 
more than add further obiter dictum to the 
existing collection, I do not propose to discuss 
the question. Nevertheless, one is appreciative 
of the able arguments upon the subject which 
were addressed by learned counsel. 

[23] In my opinion and for the reasons given, 
this appeal should be dismissed with costs. 

Patanjali Sastri J—I agree. 

O.R.K./d.H. Appeal dismissed . 


A. I. R (35) 1948 Madras 80 [G. N. 37.] 

Bell J. 

Uppalapati Venkataratnam—Petitioner v. 

Uppalapati Apparao — Bespondent. 

Civil Revn. Petn. No. 230 of 1946, Decided on 
25-2-1947, from order of Sub-Judge, Ellore.iD/- 3-12-1945. 

Civil P. C. (1908), O. 17, R. 3 and O. 9, R. 9— 
Applicability. 

Order 17, R. 3 applies only to cases where the parties 
are present. Where on the date of the trial the plaintiff 
is absent the Court cannot proceed under O. 17, R. 3 
but should proceed under 0. 17, R. 2 by dismissing tho 
suit in default of appearance. Where the Court has 
proceeded under 0. 17, R. 3 and dismissed the suit on 
merits, the plaintiff can either appeal against that 
decision or proceed under 0. 9, R. 9 : 5 A. I. R. 1918 
Mad. 143 (F B) and (’47) 34 A. I. R. 1947 Mad. 378, 

071 • [Paras 3 and 6] 

Annotation : (’44-Com.) C. P. C., 0. 17, R. 3, N. 1. 

Cases referred :_ 

1. (’18) 41 Mad. 286 : 5 A. I. R. 1918 Mad. 143 : 43 
I. C. 566 (FB), Pichamma v. Sreeramulu. 

2. (’47) 34 A. I. R. 1947 Mad. 378, Somasundaramma 
v. Seshagirirao. 

D. Narasaraju —for Petitioner. 

S. Venugopala Rao —for Respondent. 

Order. — The petitioner filed a suit, o. s. 
No. 278 of 1944 in the Court of the District 
Munsif, Kovvur. She asked (a) for arrears of 
maintenance and (b) for enhancement of the 
previous rate which had been fixed by a regis¬ 
tered document of 1937. The defendant admitting 
.that the arrears of maintenance were due at the 
old rate alleged that he had made a tender of the 
. amount, namely, Rs. 300, with regard to enhance¬ 
ment, however, he said that the document fixed 
^ the rate once for all and that no further enhance. 


ment was possible or lawful. On the date of the 
trial the plaintiff was absent and her pleader 
filed an application for an adjournment but this 
wa3 dismissed. He then reported "no instruc¬ 
tions.” 

[2] The District Munsif, thereupon, passed a 
decree for Rs. 300, being the amount of the 
arrears of maintenance at the old rate, together 
with costs, and then having examined the regis¬ 
tered document itself and heard the arguments 
of the defendant and his counsel he held that the 
plaintiff had no just claim to enhancement and 
dismissed that part of her suit. In his judgment 
the learned District Munsif says "As there is 
sufficient material available to decide the case 
on merits, I proceed under 0. 17, R.3, Civil P. C.” 

[3] In this he was clearly wrong. As long ago 
as 1917 a Full Bench of this Court held in 41 Mad. 
286 1 that O. 17, R. 3, Civil P. C., applies only to 
cases where the parties are present. Here only 
one party was present and the District Mun9if 
should have proceeded with regard to the second 
part of the plaintiff's case under the provisions 
of 0.17, R. 2, namely, by dismissing that partin 
default of her appearance. 

[4] The plaintiff then applied under 0. 0, R. 9 
for an order setting aside the order of dismissal 
of the second part of her claim. The learned 
District Munsif d : smissed the application saying 
that the suit was decided on merits and that the 

petition did not therefore lie. 

[o] From this decision she appealed to the 
Subordinate Judge, Ellore, who in a reasoned 
judgment came to the conclusion that the only 
remedy open to the plaintiff in the circumstances 
indicated above was to prefer an appeal. He 
also held that the District Munsif had decided 
the case under R. 3 of 0.17, Civil P. C., and went 
on to say that O. 9, R. 9 did not apply. 

[6] In this I think he was wrong. This peti- 
tion must be allowed. So recently as 6-2-47 ft 
Bench of this Court consisting of Wadsworth and 
Govindarajacbari JJ. in Appeal No. 487 of 19*5 
held that in similar circumstances the plaintiff 
has two remedies (l) to appeal against the decree 
passed dismissing the suit on the merits and/or 
(2) to proceed under O. 9, R. 9, Civil P. C. The 
plaintiff in this case has chosen to proceed under 
O. 9, R- 9- This is obviously the more convenient 
and cheaper course. The orders of the lower 
Courts will be set aside and the petition before 
the District Munsif will be restored to file and 
the matter re.considered on its merits. 

[7] This civil revision petition is allowed with 
^osts here and the Courts below, the matter 
having been strongly contested from the begin¬ 
ning by the respondent. 

C.R.K./D.s. Petition allowed . 
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A. L R. (38) 1948 Madras 81 [C. N. 38.] 

Shahabuddin J. 

Verikalarama Pillai—Petitioner v. Parasit- 

rama Pillai — Respondent. 

Civil Revn. Petns. Nos. 769 anti 770 of 1945, Deci¬ 
ded on 13-9-1946, from order of Dist. Court, North 
Arcot at Vellore, D/- 27-3-1945. 

Civil P. C. (1908), O. 22, Rr. 3 and 10 — Applica¬ 
tion coming under R. 3 also mentioning R. 10 — 
Court not treating it as under R. 10—Appealagainst 
order on application not: competent — Civil P. C., 
O. 43, R. 1. 

Rule 10 of O. 22 must be takeu as providing for cases 
of assignment, creation and devolution of interest other 
than those mentioned in Rr. 2, 3, 4, 7 and 8. , 

[Para 4] 

If in spite of the fact that an application for bringing 
on record the legal representatives of the deceased 
plaintiff comes under R. 3, the Court deals with it as 
if it lay under R. 10, an appeal against the order passed 
on such application would be competent. [Para 4] 
But where the averments in the affidavit accompany¬ 
ing the application clearly make out a case under R. 3 
and there is nothing in the order of the Court to show 
that it treated the petition as one coming under R. 10 
the mere fact that the application mentions not only 
R. 3 but also R. 10, would not make an appeal against 
an order on such application competent: 8 A. I. R. 
1921 Mad. 599«4F. B.) and 21 A. I. R. 1934 Mad. 484, 
Disting. [Para 4 ] 

Annotation : (’44-Com.) Civil P. C., O. 22, R. 10 
N, 2, Pt. 15. . 

Cases referred — 

1. (’21) 44 Mad. 919 : 8 A. I. It. 1921 Mad. 599 : 69 
I. C. 337 (F. B,), Muthiah Chettiar v. Govindadoss 
Krishnadoss. 

2. (’34) 57 Mad. 777 : 21 A. I. R. 1934 Mad. 484 : 150 
I. C. 98, Raman Nambiar v. Kizhakkekootil Pulasseri. 

Ch. Raghava Rao and Durga Bai—ior Petitioner. 

D- V. Vtswanatha Aiyar — for Respondent. 

Order. — Tho respondent in both the 
petitions was defendant 2 in o. S. No. 575 of 1942 
which was filed by his mother, Virdambal. He 
had a brother Chenna Pillai who died in 1939. 
Chenna Pillai, the respondent and their half 
brother Govinda Pillai, defendant 1 had parti¬ 
tioned their properties during the lifetime of 
their father. The case of the respondent’s mother 
was that Chenna Pillai was solely entitled to 
the suit property as it had fallen to his 
share at the partition and that after his 
death she had tho right to enjoy it as he 
died a bachelor. It wa3 also her case that the 
respondent, (defendant 2 ), defendant 1 and his 
son, defendant 8 and defendants 4 and 5, son 3 of 
the respondent trespassed upon the suit pro. 
perty and alienated portions of it to defen¬ 
dants 6 to 8 without her knowledge. Sho there¬ 
fore prayed for a declaration that she wa 3 
entitled to a lifo interest in tho suit property and 
that the alienation by defendants 1 to 5 was not 
binding on her. Sho also prayed for posses¬ 
sion. Defendants l and 3 contested the suit 
while defendant 2 (respondent) supported his 
mother. The suit was dismissed for default of 
1948 M/ll & 12 


appearance of Virdambal and 3he presented an 
application for setting aside the order of dismis¬ 
sal. While that application was pending she died 
on 16-11-1943. The respondent thereupon filed two 
applications before the District Munsif. He filed 
I. A. No. 198 of 1944 for recognising him as tho 
legal representative of his deceased mother on 
the ground that he being the full brother of 
Chenna Pillai was entitled to the property after 
the death of the mother to the exclusion of de¬ 
fendant 1. lie filed I. A. No. 199 of 1944 for his 
being transposed as the plaintiff and for permis¬ 
sion to continue I. A. No. 1104 of 1913 setting 
aside the order dismissing the suit. Tho learned 
District Muneif dismissed both tho applications 
on merits in a common order. lie then dismis¬ 
sed I. A. No. 1104 of 1943 without going into tho 
merits. With regard to I. A. N03. 198 and 199 of 
1944 he held that the petitioner was not tho only- 
legal representative and that he should not be 
transposed as the plaintiff in view of tho fact 
that his interest was not identical with that of 
his mother who had claimed only a lifo interest 
and had alleged that the respondent was one of 
the alienors. The respondent filed an appeal 
only in respect of tho application to recognise 
him as the legal representative. He appealed 
also against the order in i. A. No. 1104 of 1943 
but he did not appeal as far a3 the application 
for transposing himself as plaintiff was concern¬ 
ed. The learned District Judge allowed the 
appeals holding that the respondent was the sole 
representative of his mother, being the full 
brother of Chenna Pillai. He therefore directed 
the District Munsif to take on file the applica¬ 
tion to set aside the order of dismissal of the suit 
and dispose of it on merits. 

[ 2 ] It is argued on behalf of the petitioner 
that though the respondent is the sole heir of 
Chenna Pillai and the view taken by tho District 
Munsif that he was not tho sole heir is not 
correct, still the order of the District Munsif has 
to be regarded as final as it was an order under 
o. 22, R. 3, Civil P. C. and therefore not appeal- 
able and the learned District Judge consequently 
had nojurisdiction to set it aside. As regards the 
appeal against the order in i. a. No. 1104 of 1943 the 
contention is that the learned Judge committed 
a material irregularity in the exercise of his 
jurisdiction. It is said that the respondent could 
not be permitted to continue the application to 
set aside the order of dismissal of the suit a 3 
the trial Court had dismissed both the applica¬ 
tions and the plaintiff’ had not appealed against 
the order declining to transpose him as the 
plaintiff. It is further pointed out that the 
learned Judge did not take into consideration 
the fact that Virdambal had in her suit alleged 
that the respondent was one of the persons who 
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had trespassed on the property and had effected 
alienations. The contention is that if this point 
had been considered by the learned Judge he 
would not have interfered. 

[3] On behalf of the respondent it is argued 
that as the application for bringing him on record 
as the legal representative mentions not only 
R. 3 but also R. 10 of o. 22 of the Code and as it 
was not contended before the District Judge that 
the appeal was not competent it has to be pre¬ 
sumed that the District Munsif purported to act 
under R. 10 and therefore the appeal to the Dis¬ 
trict Judge against the order on I. A. No. 198 of 
1944 was competent. In this connection reliance 
is placed on the decisions in 44 Mad. 919 1 and 
57 Mad. 777. 2 It i3 also contended that having 
regard to the fact that the objection now taken 
is technical thi3 Court should not interfere in 
revision. 

[ 4 ] The application filed by the respondent to 
bring him on record as the legal representative 
is in my opinion clearly an application under 
R. 3 of O. 22. In the affidavit accompanying the 
application it is stated as follows : 

“As after her (Virdambal’s death), I am the person 
entitled to succeed to all the suit properties, I am entitl¬ 
ed to continue the suit and obtain relief. Therefore, in 
I. A. No. 1104 of 1943 filed for the restoration of the 
suit and for fresh trial I am entitled to be brought on 
record as the second petitioner . . There are no other 
heirs to the said Virdambal Animal excepting me. I 
alone have the right to succeed to the-properties of 
Chenna Pillai. referred to in the plaint. In every way I 
alone am entitled to continue the petition in I. A. 
No. 1104 of 1943. 

Therefore, it is just and necessary that I should be 
recognised as the heir of Virdambal Ammal, the plain¬ 
tiff petitioner herein and given leave to continue the said 
I. A. No. 1104 of 1943 and conduct the suit.” 

Rule 3 of O. 22 lays down the procedure to be 
followed in case of death of one of the plaintiffs 
or of the sole plaintiff. Rule 10 on the other hand 
runs thus : 

“In other cases of an assignment, creation or devolu¬ 
tion of any interest during the pendency of a suit, the 
suit may, by leave of the Court,, be continued by or 
against the person to or upon whom such interest has 
come or devolved.” 

This rule does not apply to those cases which 
are specified in the rules that precede it. Rule 10 
has, therefore, to be taken as providing for cases 
of assignment, creation and devolution of interest 
other than those mentioned in Rr. 2, 3, 4, 7 and 8. 
It is no doubt true that if in spite of the fact 
that the petition really comes under R. 3 the 
District Munsif had dealt with it as if it lay 
under R. 10 an appeal would be competent. But 
in my opinion it cannot be said that in this case 
the District Munsif purported to act under R. 10 . 
The averments in the affidavit extracted above 
Iclearly make out a case under r. 3 . There is 
lnothing in the order of the District Munsif to 
Ishow that he treated the petition as one coming 


under R. 10 . In 44 Mad. 919 1 it was no doubt 
held that an order purporting to be passed under 
0 . 22 , R. 10 , Civil P. C. is appealable though on 
the facts the order should not have been passed 
under that rule. But in that case from the judg¬ 
ment of the District Judge it was clear that he 
acted under R. 10. Similarly, in the other case 
the judgment of the trial Court clearly showed 
that it acted under an order which is appealable. 
I, therefore, consider that the appeal before the 
learned District Judge, as far as the application 
of the respondent to bring him qn record as ( 
legal representative was concerned, was not 
competent. x 

[ 5 ] As regards the appeal against the order on 
1 . A. No. 1104 of 1943 the relief asked for in that 
application can be granted only if the respon- 
dent is recognised as the legal representative 
and is transposed as the plaintiff. But his appli¬ 
cations filed in this respect were dismissed by 
the District- Munsif and the order on them 
became final as in the one case the appeal wa3 
not competent while in the other case no appeal 
was filed. 

[6] There is no force in the contention that 
this is not a fit case for interference in revi¬ 
sion. It is no doubt true that the objection 
now raised with regard to jurisdiction of the 
learned District Judge was not raised before him, 
but that fact does not debar the petitioner from 
raising the objection now though it can be taken 
into consideration on the question of costs. It 
is no doubt conceded that the respondent is the 
sole heir of Chenna Pillai but the fact remains 
that the order of the District Judge on the main 
application was one without jurisdiction, the 
appeal before him not being competent, and ac¬ 
cording to the plaint the respondent himself is 
one of the persons who effected the alienations, 
to set aside which the suit had been filed. 

[7] I therefore set aside the orders of the 
learned District Judge and restore those of the 
District Munsif. The revision petitions are al¬ 
lowed but in the circumstances of the case, there 
shall be no order as to costs. 

c r.k./n.s. Petitions allowed. 

A-1- R- (38) 1948 Madras 82 [C. N. 39.] 
Gentle C. J. and Rajamannar J. 

G. V. Arunachalam Aiyar — Petitioner v. 
Lakshminarasimham and others — Respon¬ 
dents. 

Civil Misc. Pelns. Nos. 5578 and 5579 of 1946, De- 
oided 12th February 1947. 

Civil P. C. (1908), O. 22, R. 3—Who can apply 
for substitution. 

Where the appeal has not abated by reason of the 
death of the appellant, an application to bring on record 
bis legal representative at the instance of the respondent 
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is maintainable. It need cot be made by the legal re¬ 
presentative only. [Para 3] 

Annotation (’44-Com.) Civil P.C.,0. 22, R. 3, Note 7, 
Pt. 2. 

Case referred :— 

1. (’21) 44 Mad. 828 : 8 A. I. R. 1921 Mad. 405 : 62 
I. C. 757, Murugappa Chettiar v. Ponnuswami Pillai. 

P. S. Ramchandran — for Petitioner. 

N. Sivaramakrishna Aiyar — for Respondents. 

Gentle C. J. — This is an application by res¬ 
pondent 2 in the appeal who was defendant 2 in 
the suit. Respondent 1 was the plaintiff and the 
appellant was defendant 1. The suit was decreed 
in favour of the plaintiff (respondent 1 in this 
Court). Respondent 2 has filed cross-objections 
in the appeal seeking to obtain relief against 
respondent 1. 

[2] The appellant died a few months ago, and 
this is an application by respondent 2 to bring 
on record the legal representatives of the appel¬ 
lant. The application is made within time and 
there is no question of the appeal having abated 
when the application was instituted. 

[3] It is opposed by respondent 1, the argu¬ 
ment being that only the legal representatives 
of the Appellant can make the application, which 
is not one available at the instance of, in this 
case, respondent 2 . In support of the argument, 
reference was made to o. 22, R. 9 (2), Civil P. C., 
which limits an application to set aside an abate¬ 
ment to the legal representatives of the deceased 
plaintiff or others, to whom reference is now 
not necessary. I can find no similar limitation 
in respect of an application to bring on record 
the legal representatives of a deceased plaintiff 
or a deceased appellant, at the instance of a 
respondent in an appeal, when there has not 
'been an abatement. 

[4] If the appeal abates, it is manifest that, 
the cross-objections filed by respondent 2 will 
not be able to be heard, and he will be prevented 
from challenging the correctness of the decision 
of the lower Court. This was laid down in 44 
Mad. 828, 1 a decision of a Bench of this Court. 
In my view, there is no objection whatever to 
the present application and it should be allowed. 
Since respondent 1 has opposed the application, 
he should pay the costs. This petition and Civil 
Misc. Petition No. .5579 of 1946 can be placed before 
the learned Registrar for further action. 

Rajamannar J —I agree. 

C.R.K./r.G.d. Order accordingly. 

A. I. R. (33) 1948 Madras 83 [C. N. 40.] 

Clark J. 

Baggiammal — Plaintiff — Appellant v. 

G. Rajagopala Chatty — Defendant _ 

Respondent. 

Application No. 2189 of 1916 (in T. 0. S. No. 9 of 
1946), Decided on 16-12-1946. 


(a) Madras High Court Original Side Rules, 
O. 34, R. 62 Caveat lodged in application tor 
letters of administration with will annexed — Peti¬ 
tioner taking out summons to have caveat struck 
out on ground of caveator having no interest in 
estate of deceased — Maintainability — Succession 
Act (1925), S. 295. 

Where a petition for letters of administration with 
the will annexed is filed and a caveat is lodged in such 
a petition, the usual practice is that the petition and 
the caveat are registered and numbered as a suit and 
a written statement is filed by the caveator. However, 
those pleadings do not deal with the question of the right 
of the caveator to lodge the caveat, for a caveator is not 
required to state his interest in the estate of the de¬ 
ceased in his written statement. According to O. 31. 
R. 50 of the Original Side Rules that must be stated 
in the affidavit filed in support of the caveat. [Para 7 

Where this is not done by the caveator, the proper 
procedure for deciding the question of tbe caveator 
interest is by Judge’s summons and it is not the rub: 
that the question can be decided only in the testa¬ 
mentary suit. A summons for discontinuance of pro¬ 
ceedings may be taken out where the caveator shows an 
insufficient interest. This is the English practice and 
according to 0. 34, R. 62 of the Original Side Rules, the 
practice and procedure of the Probate Division of the 
High Court of Justice in England have to be followed in 
tbe High Court in so far as they are applicable and 
not inconsistent with the terms of 0.35 of the Succession 
Act and the Code of Civil Procedure. 1 [Para 7j 

(b) Succession Act (1925), S. 284 — Application 
for letters of administration with will annexed — 
Caveat — Interest of caveator — Contention that 
alleged partition and will were invalid as both were 
made when testator was under physical and mental 
incapacity—Caveator claiming by right of survivor¬ 
ship or in alternative as reversioner—Caveator held 
had shown sufficient interest—Madras High Court 
Original Side Rules, O. 34, R. 50. 

No person denying the testator’s title can on that 
account alone be entitled to lodge a caveat. But where 
the contention of the caveator is that the alleged parti¬ 
tion of the joint family property between himself and 
the deceased testator aDd the will were both invalid 
as the deceased, owing to physical and mental infirmity 
was incapable of acting for himself and that he is the 
reversioner of the deceased this does not amount to a 
mere denial of the testator’s title but shows that the 
caveator has an interest in the estate of the deceased 
and can on that account lodge a caveat. This does not 
amount to raising two entirely inconsistent pleas. 
There would be no impropriety in his pleading that 
he was entitled to the whole estate as survivor of the 
joint undivided Hindu family, and in the alternative 
that if a partition was held to have taken place he was 
entitled as a reversioner and tbe will made by the 
testator was invalid : 13 A. I. R. 1926 Mad. 1193, Rel. 
on ; 18 A.I.R. 1931 Mad. 37, Applied. [Para 8 ] 

Cases referred : — 

1 (’26) 49 Mad. 960 : 13 A. I. R. 1926 Mad. 1193 : 98 

I. C. 259, Hanumantba Rao v. Latchamma. 

2. (’28) 54 M.L.J. 382 : 15 A.I.R. 1928 Mad. 808 * 107 

I. C. 420, Sowbhagyammal v. KomalaDgi Ammal.' 

3. (’31) 54 Mad. 24 : 18 A. I. R. 1931 Mad. 37 : 128 

I. C. 476, Komalangi Ammal v. Sowbhagyammal. 

Advocate-General and M, E. Rajagopalachari 

— for Appellant. 

C. Narasimhachariar and K. R. Venkatarama 
Sarma —for Respondent. 
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Baggiammal v. Rajagopala (Clark J .) 


Order. — The petitioner has applied for 
a grant of letters of administration with the 
will annexed to the estate of Gudisai Narayana- 
swami Chetty, deceased. The respondent has 
lodged a caveat against that grant. The object 
of the present summons is to have the respon¬ 
dent's caveat 3fruck off on the ground that the 
respondent has no interest in the estate of the 
deceased. The following table will serve to show 
the relationship of the parties. 

RAMU CHETTY (deceased.) 

I 


Govinda Chetty 
(deceased) 

1 

Peria Manusw&mi Cbettv 

% 

(deceased) 

I 

G. Narayanaswatni 
Chetty (deceased) : 

Baggiammal (petitioner) 

(legatee) 

Kannammal (daughter) : 

Appadorai 

I 

Pratapan. 

[2] It is common ground that the deceased 
and the respondent were members of a joint and 
undivided Hindu family; but according to the 
petitioner, there was a partition in status on 
7-6-1945. The will which is dated 14-6-1945 is on 
the footing of that partition and is a disposition 
by the deceased of his share in the family pro¬ 
perties. It is alleged that the deceased died on 
21-1-1946. 

[3] In her petition for the grant, the peti¬ 
tioner included the respondent as one of the 
relatives of the deceased and accordingly citation 
was issued to him. In response he filed a caveat 
and later a written statement of his defence. 
The ground of the respondent’s caveat shortly 
stated is that the deceased was not in a sound 
and disposing state of mind in June 1945 when 
he is said to have made the will. He was then 
about seventy years of age and it is alleged had 
suffered a paralytic stroke. In consequence of 
this stroke and of his great age it is said that he 
was thereafter affected both in body and mind. 
According to the affidavit in support of the 
caveat and the written statement of defence, the 
respondent on this ground disputed the validity 
both of the will and of the alleged partition. 

[4] The petitioner has filed a suit (c. s. No. 129 
of 1946) in this Court against the respondent and 
his sons for partition of the family property by 
metes and bounds. The petitioner’s daughter 
and grandson are also parties to this suit which 
is now pending. 

[6l The petitioner’s contention on the present 


summons is that the respondent has no interest 
in the estate of the deceased and accordingly 
was not entitled to file a caveat. On that ground 
she prays that the caveat may be struck off, the 
written statement removed from the file and 
that she may be permitted to prove the will in 
common form. 

[6] The answer of the respondent is twofold. 
First he contends that such a summons does not 
lie and secondly he claims to have an interest 
in the estate of the deceased as a reversioner. 

[7] The first point taken is purely procedural 
and is based on s. 295, Succession Act which 
provides that contentious cases are to take, as 
nearly as may be, the form of a regular suit. 
Now in accordance with the usual practice on; 
the lodging of the caveat the petition and the 
caveat were registered and numbered as a suit, 
and a written statement was filed by the res-j 
pondent. Necessarily, however, those pleadings 
do not deal with the question of the right of the 
•caveator to lodge the caveat, for a caveator is 
not required to state his interest in the estate of 
the deceased in his written statement. Accord¬ 
ing to 0.84, R. 50 of the Original Side Rules that 
must be stated in the affidavit filed in support* 
of the caveat. In the present case there was no 
express statement in that affidavit of the inter¬ 
est relied on by the respondent; but that omission, 
it seems to me, may well be due to the fact that 
citation was issued to the caveator which no 
doubt led him to suppose that he was regarded 
as necessary party to the proceedings. Be that 
as it may, the respondent’s contention is that 
the decision of this question is one which can 
properly be dealt with only in the suit and not 
as i3 attempted here, on a Judge’s summons in j 
separate proceedings. I cannot accept that con-1 
tention. As I have said, the point would not! 
ordinarily arise on the petition and written 
statement, the pleadings in the ‘suit,’ and it is 
I think, on that account that in similar proceed¬ 
ings in the High Court of Justice in England 
such a matter is dealt with by summons. The 
circumstances in which a summons for dis¬ 
continuance of proceedings may be taken out are 
set out at p. 878 of Edn. 18 of Tristram and 
Coote’s Probate Practice. It is there stated that 
apart from the case of the taking out of such a 
summons by consent.it may be taken out,“where 
a caveator enters an appearance to a warning 
showing insufficient interest.” It appears that in 
the English procedure the “ warning” refers to 
the notice to appear issued against the caveator 
by the party whose application for a grant has 
been stopped and accordingly the case now before 
me would appear to have reached the point a 
whioh according to the x English procedure ft 
summons for discontinuance of proceedings 


VeDkatesa Ckettv 
(deceased) 

I 

Cbinna Munusawami 
Chetty (deceased) 


G. Rajagopala Chetty 
(plaintiff) 
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would be the proper procedure to be taken by a 
petitioner who desired to establish that the 
caveator had insufficient interest to justify his 
lodging of the caveat. Order 34, R. 62 of the Origi¬ 
nal Side Rules provides that the practice and pro¬ 
cedure of the Probate Division of the High Court 
of Justice in England shall be followed in this 
Court so far as they are applicable and not 
(inconsistent with the terms of 0.35, the Succession 
Act, and the Code of Civil Procedure. Thus, I am 
bound to follow the practice followed in the 
English Courts unless there is any other practice 
laid down. It seems to me that the only way in 
which this matter could be dealt with in the suit 
itself would be for the petitioner to apply for 
leave to file a reply in which she could include 
her present contention. There would then be 
room for raising an issue on the point. That 
however seems to me to be a somewhat cumber¬ 
some procedure when there is the established 
practice in the English Courts of disposing of 
the matter by summons. Accordingly I hold that 
the procedure now adopted is proper. 

[8] The second point taken by the respondent 
is the substantial issue. He claims to be entitled 
to lodge a caveat by reason of his interest in the 
estate of the deceased as a reversioner. Now the 
petitioner’s first objection to this plea is that it 
was not raised in either the affidavit in support 
of the caveat or in the written statement and 
she urges that it cannot now be raised for the 
first time on the summons. As I have said, the 
main ground of the caveat is that the will is 
invalid by reason of the fact that the testator 
was not in sound disposing mind at the time 
when he is alleged to have executed it. The 
partition in status relied on by the petitioner i3 
alleged to have been effected at about the same 
time and the respondent urges that both are 
invalid by reason of the mental incapacity of 
the testator. Consequently with this plea the 
defence of tho respondent proceeds to aver that 
fcs there was no partition the property which it 
is alleged the testator disposed of by the will 
passed to tho respondent by survivorship and 
accordingly that the testator did not die possessed 
of any properties and that on that ground his 
will must necessarily bo inoperative. Now it is 
conceded by counsel on behalf of the respondent 
that the denial by him of the interest of the 
testator in the properties cannot entitle him to 
file a caveat. It is of course a denial of the title 
of the testator and no person denying the testa¬ 
tor’s title can on that account alone be entitled 
to lodge a caveat. But in my view this does not 
dispose of the matter for if it is held contrary 
[to the respondent’s main contention, that there 
[was a valid partition in status, the respondent 
fwould be entitled as a reversioner in the event 


of its being held that the will now sought to bo 
proved was invalid. Thus in that event the 
respondent clearly has an interest in the estate 
of the deceased. Counsel for tho petitioner has 
urged that to take this view of tho matter involves 
allowing the respondent to raise two entirely 
inconsistent pleas. I cannot accept that conton 
tion. There would, in my view,be no impropriety 
in the respondent pleading that he wa9 entitled 
to the whole estate as survivor of the joint 
undivided Hindu family, and in tho alternative 
that if a partition was held to havo taken place 
ho was entitled as a reversioner. If it is held in 
the suit now pending that there was a valid 
partition the respondent will necessarily become 
a reversioner and could only bo displaced in that 
right by the acceptance as valid of tho will now- 
put forward. 

[9] It is not disputed that the respondent is a 
reversioner though not the presumptive rever¬ 
sioner and as was held in 49 Mad. 900 1 at p. 963: 
“It has been consistently held that ft reversioner 
is entitled to oppose the grant of probate.” The 
correctness of the decision in that case was 
doubted in 54 M.-L. J. 382 3 (on appeal 54 Mad. 24. 3 ) 
But those doubts were not on this point. In 54 
M. L. J. 382 2 (on appeal 51 Mad. 24) 3 Venkata- 
feubba Rao J. stated the test of interest as follows: 

“Tho test is, does the grant displace any right to 
which the caveator would otherwise be entitled. If so 
he has such an interest, if not he has not.’’ 

Now applying this test to* the present caso it 
seems to me clear that if a grant is made in 
favour of the petitioner it necessarily follows that 
tne respondent’s right as a reversioner will be 
displaced. Of course that right will not arise if 
the alleged partition is not established; but it 
seems that that is a consideration of no import¬ 
ance in the present case which is ono to establish 
the validity of the will and which proceeds on 
the footing that there was a partition. To put it 
in another way, it is the petitioner’s caso that 
the testator died possessed of an undivided half 
share in what were formerly joint family pro¬ 
perties. If her case on that footing is established, 
then the respondent clearly has a right to be 
present when the will which will operate to dis¬ 
place his right as a reversioner is probated. 

[ 10 ] Accordingly I hold that the respondent 
has an interest in tho estate of the deceased and 
was entitled to lodge the caveat. In the circum¬ 
stances of this case and as it is the respondent’s 
contention that both tlje will and the partition 
are invalid by reason of the testator’s incapacity 
in or about June 1945, it seems to me that the 
testamentary suit will be -most conveniently 
dealt with along with the partition suit, C. s. 
No. 129 of 1946, and the parties agree that this 
would be the mo3t suitable procedure to adopt. 
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Accordingly I direct T. 0. S. No. 9 of 1946 to be 
heard along with c. S. no. 129 of 1946. The costs 
of this summons will be costs in the cause in 
T. 0. S. NO. 9 of 1946. 

R.G.D. Order accordingly. 


A. I. R. (35) 1948 Madras 86 [C. N. 41.] 

Yahya Ali J. 

In re Palli Munisami and another — Accused. 

Criminal Revn. No. 960 and Case Referred No. 33 of 
1946, Decided on 29-11*1946, from order of Addl. Dist. 
Magistrate, Chittoor, D/- 2-9-1946. 

Criminal P. C. (1898), S. 562, proviso — Convic¬ 
tion of several accused — Magistrate considering 
that only one or some of accused should be dealt 
with under S. 562 — Procedure — Criminal P. C. 
(1898), Ss. 349 (1-A) and 380. 

Where a second or third class Magistrate who has 
convicted more than one accused considers that only 
one or some of the accused should be dealt with under 
S. 562, there is nothing in the language of S 3 . 562 and 
3S0 which prohibits the Magistrate from sending up 
all, the accused, the whole case and the entire proceed¬ 
ings to a superior Magistrate: 30 A.I.R. 1943 Mad. 390, 
Expl .; 1936 M. W. N. Cr. 235, Dissent 20 A. I. R. 
1933 Mad. 72S; 1941 M.W.N. Cr. 96 and 1945 M.W.N. 
Cr. 34, Ref. [Paras 2 and 4] 

Annotation: _ (’46-Com.) Cr. P. C. S. 349, N. 10, 
Pt. 8;S. 330, N. 3, pt. 2; S. 562, N. 15, pt. 3. 

Cases referred :— 

1. (’34) 57 Mad. 85 : 20 A. I. R. 1933 Mad. 728 : 145 
I. C. 659, Public Prosecutor v. Gurappa Naidu. 

2. (’43) 1943 M. W. N. Cr. 9 : 30 A. I. R. 1943 Mad. 
390:206 I.C. 577, Piramanayaga Pandaram v. Emperor. 

3. (’36) 1936 M. W. N/Cr. 235, Emperor v. Narayana- 
swami Naidu. 

4. (’41) 1941 M. W. N. Cr. 96, Emperor v. Mottiyan. 

5. ('45) 1945 M. W. N. Cr. 34, In re Subbiah Goundan. 
Public Prosecutor— for the Crown. 

Order. — This is a reference made by the 
Additional District Magistrate, Chittoor, under 
s. 438, Criminal P. C., in the following circum¬ 
stances. Two persons were tried by the Sta- 
tionary Sub-Magistrate, Tirupathi.in C.C.No.813 
of 194G for offences of theft and receiving stolen 
property. Accused 1 , P. Muniswami aged 18 years 
was convicted by the Sub-Magistrate under s. 380 , 
Penal Code, in respect of the theft of a grama- 
hpone and a wireless set from the Military Stores, 
Renigunta. Accused 2 Krishniah was convicted 
under s. 411, Penal Code, for having dishonestly 
received those two articles knowing them to be 
stolen. The Stationary Sub-Magistrate after con¬ 
victing the two accused considered that accused 1 
being a first offender and an adolescent should 
be dealt with under 3 . 562, Criminal P. C., and 
in that view he forwarded the proceedings 
to the Sub-Divisional Magistrate, Chandragiri, 
for appropriate orders and in doing so he sent 
up both the accused to the Sub-Divisional 
Magistrate for being dealt with in accord¬ 
ance with law. The Additional District Magistrate 


considers that the legality of such a proceeding 
is not free from doubt in view of certain decisions 
of this Court and has solicited a definite ruling 
to meet cases of this kind. 

[2] The proviso to S. 562, Criminal P. C. f 
enacts that where any first offender is convicted 
by the Magistrate of the third class or a Magis¬ 
trate of the second class not specially empowered 
by the Provincial Government in this behalf and 
the Magistrate is of opinion that the powers con¬ 
ferred by this section should be exercised, he 
shall record his opinion to that effect and submit 
the proceedings to a Magistrate of the first class 
or Sub-divisional Magistrate, forwarding the 
accused to, or taking bail for his appearance 
before such Magistrate, who shall dispose of the 
case in a manner provided by s. 380. Section 380, 
Criminal P. C., is to the following effect : 

“Where proceedings are submitted to a Magistrate of 
the first class or a Sub-divisional Magistrate a9 provided 
by S. 562, such Magistrate may thereupon pass such 
sentence or make such order as he might have passed 
or made if the case had originally been heard by him, 
and, if he thinks further inquiry or additional evidence 
on any point to bo necessary, he may make suoh 
inquiry or take such evidence himself or direct such 
inquiry or evidence to bo made or taken.” 

These two sections practically constitute in them¬ 
selves a complete and self-sufficient machinery 
to meet cases of this description and it is hardly 
necessary to invoke the aid of S. 349, Crimi¬ 
nal P. C., to determine whether in such cases all 
the accused should be sent up or only the person 
against whom action under S. 562, Criminal P. C., 
is contemplated. Section 349 ( 1 ) lays down the 
procedure when a Magistrate cannot pas3 a 
sentence that he considers to be appropriate to 
meet the ends of justice in a case. He may in 
such a case forward the accused to the District 
Magistrate or Sub-Divisional Magistrate to whom 
he is subordinate. Sub-section (1 -a) of that see- 
tion reads: # 

“When more accused than one are being tried 
together and the Magistrate considers it necessary to 
proceed under sub-s. (1) in regard to any or suen 
accused, ho shall forward all the accused who are in lug 
opinion guilty to the District Magistrate or Sub-Divi¬ 
sional Magistrate.” 

Thus it will be seen that in this sub-section 
statutory provision has been expressly made 
requiring that in a case where the Magistrate 
has decided to take action under S. 349 he must 
forward all the accused who are in his opinion 
guilty. In such a case he does not convict the 
accused but only records his opinion that the 
accused is guilty and submits the proceedings to 
the superior Magistrate. In such a case again 
the superior Magistrate has the right, either on a 
perusal of the record or on making further 
inquiry under sub-s. ( 2 ) of the same section, to 
pass any order including an order of acquittal of 
all the accused. Obviously these characteristic 
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features of S. 849 do not fit into a case arising 
under S. 562. In such a case the Magistrate be- 
fore sending up the proceedings convicts the 
accused including the person against whom ac¬ 
tion under S. 562 is sought. The superior Magis¬ 
trate to - whom the record goes has the power 
under s. 3S0 to pass such sentence or make such 
order as he might have passed or made if the 
ease had originally been heard by him. and if 
he thinks further inquiry or additional evidence 
on any point to be necessary, he may make such 
inquiry or take such evidence himself or direct 
such inquiry or evidence to be made or taken. 
It has however been held by this Court that in 
such a case he cannot pass an order of acquittal 
against any of the persons sent up since the 
Magistrate who tried the accused and who has 
forwarded the case has already convicted the 
accused and the proceedings before the superior 
Magistrate are not in the nature of appellate 
proceedings : see 57 Mad. 85. 1 It was apparently 
in thi3 view that Byers J. held in 1943 M. w. N. 
Cr. 9 2 that S. 349 (l- a) has no application to the 
procedure under s. 562, Criminal P. C. That 
decision however cannot be deemed to have 
overruled the contention on an interpretation of 
; ss. 562 and 880 , Criminal P. C., that there is 
nothing in those provisions which precludes the 
jconvicting Magistrate from sending up the entire 
jCase or all the accused to the superior Magis¬ 
trate. To put it in another way there is nothing 
in these sections which compels the Court to hold 
that the trying Magistrate is bound to send up 
only that person against whom action is required 
under s, 5G2 and he must himself pass sentence 
upon the other persons who are not to be so 
dealt with. The consequences of Courts of differ¬ 
ent grades dealing with different accused in the 
same case are apparent. The case against one 
or some of the accused would have been dealt 
with by the second or third class Magistrate as 
loo case may be and the accused would have 
been convicted. The case against the person 
dealt with under S. 5G2 would have been dealt 
with by the Sub-Divisional Magistrate who 
would have passed sentence on that person. The 
appeal against the conviction awarded by the 
Sub-Magistrate would lie to the same Sub-Divi¬ 
sional Magistrate who had dealt with a part of 
'.he case while the appeal against the order of 
the Sub-Divisional Magistrate would lie to a 
higher Court and it is not unlikely that conflict¬ 
ing decisions might be the result with regard to 
the different accused persons in the same case. 
Unless therefore the language of s. 502 compels 
an interpretation which must unavoidably lead- 
to such anomalous results such a construction 
should be avoided. But it is not necessary to 
invoke this principle of construction because on 


a scrutiny of the language of the proviso to 
S. 5G2 and the language of S. 380 it is possible to 
find that such a result was not intended, viz., to 
prohibit the trying Magistrate from sending up, 
if he so chooses, all the accused whom ho has 
tried including the person against whom ho 
recommends action under S. 562. The proviso 
says that when a first offender is convicted by 
such a Magistrate and he is of opinion that the 
case should be dealt with under this section, he 
should submit “the proceedings’’ to the superior 
Magistrate forwarding “the accused” to that 
Magistrate who shall dispose of “the case” in 
manner provided by S. 380. The words “the 
proceedings”, “the accused” and “the case” 
occurring in s. 5G2 seem to indicate that the for¬ 
warding of the entire proceedings, ali the accused 
and the whole case is not either expressly or by 
implication excluded. Likewise in S. 8 S 0 it is 
stated that the superior Magistrate when the 
records come to him may pass such sentence or 
order as he might have passed in “the case” 
originally heard by him. Here also the indica¬ 
tion is that the possibility of the entire case going 
before the Magistrate was not ruled out. There 
is therefore nothing in the language of these two 
sections which prohibits a Magistrate of the 
second or third class sending up all the accused,' 
the whole case and the entire proceedings to the' 
Sub-Divisional Magistrate in a case where he : 
suggests that action should be taken under S. 502' 
against only one or few of the accused persons. 

[3] I may refer to three other cases bearing 
upon this issue which were decided in this Court. 
In 1936 M. W. N. Cr. 235 3 Pandrang Row J. was 
of opinion that S. 349 applied to such a case. 
That view, as I have already indicated, is opposed 
to the decision of Byers J. in the case cited 
above. PandraDg Row J. however did not take 
into consideration the provisions of s. 3S0 and 
did not have in that case to enter into a detailed 
examination of tho language of ss. 5G2 and 330 
with a view to decide whether the principle of 
S. 349 (l- a) rather than the provision itself is not 
implicit in the language of these two sections. 
The next case in 1941 M.W.N. cr. 9G 4 was decided 
by Lakshmana Rao J. Accused 1 in that 
case was a juvenile and the trying Magistrate 
was not empowered to deal with him under the 
Madras Children Act and hence the records were 
sent up to a higher Magistrate. It was held that 
both the accused should be sent up and not the 
juvenile alone. This view found approval in the 
judgment of a Bench of this Court in 1945 
M. w. N. Cr. 34. 6 That was also a case which 
arose under the Madras Children Act and the 
learned Judges held that the case fell within 
sub-9, (l) of S. 349 and that sub-s. (l-A) should' 
have been conformed to. 
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[4] These two cases are not cases arising under 
S. 562. So far as s. 562 is concerned both that 
section and s. 380 form part of the same Code 
and they provide the necessary machinery and 
in that view S. 349 (1-A) may not in terms be 
directly applicable to such a case as has been 
held by Byers .T. But independently of S. 349 (1 a), 
the language of Ss. 562 and 380, in my opinion, 
yields to the construction that what was intended 
was that if the Magistrate so chooses the entire 
proceedings, the whole case and all the accused 
may be forwarded. In any case it is not provided 
in those sections nor is it suggested by Byers J. 
in his decision that such a course is repugnant 
in any manner to the language of ss. 562 and 380. 

[5] In this view of the matter the action 
taken by the Sub Magistrate in forwarding both 
the accused and the entire case records to the 
Sub-Divisional Magistrate is in accordance with 
law and the Sub-Divisional Magistrate should 
dispose of the case as provided in S. 380, Crimi¬ 
nal P. C. The reference is answered accord¬ 
ingly. 

c.r.k./v.r. Beference answered 


A. I. R. (35) 1948 Madras 88 [C. X 42.] 

Lakshmana Eao and Yahya Ali JJ. 

Crown Prosecutor —Appellant v. Krislinan 
alias Kankara Krishnan and others — Res¬ 
pondents. 

Criminal Appeal No. 256 of 1946, Decided on 23-4- 
1947, from First Criminal Sessions, D/-21-2-1946. 

(a) Criminal P. C. (1898), S. 411 A (2) — Appeal 
under—Considerations applicable indicated. 

In an appeal under S. 411A (2) upon a certificate of 
tbe trial Judge, the whole matter is at large subject to 
the considerations which the appellate Court bears in 
mind in dealing with such matters The considerations 
applicable are (1) the views of the jury implicit in 
their verdict as to the credibility of the witnesses; (2) 
tbe presumption of innocence in favour of the accused, 
a presumption certainly not weakened by the fact that 
he has been acquitted at tbe trial; (3) tbe right of the 
accused to the benefit of any doubt; and (4) the slowness 
of an appellate Court in disturbing a finding of fact 
arrived at by tbe trial Judge who had the advantage of 
seeing tbe witnesses: 34 A. I. R. 1947 P.C. 113, Ref. on. 

Annotation: '(MG-Com.) Cr. P. C. S. 411A, N. 3. 

(b) Criminal P. C. (1898), S. 411A (2) — Appeal 

Under —Verdict of jury when may be interfered 
with. 

an a Ppeal under S. 411A (2) upon a certificate of 
the trial Judge tbe test for interfering with the verdict 
of the jury is not whether the verdict of the jury is 
perverse or unreasonable but whether the verdict is 
upon the evidence right or wrong. [Para 3] 

Annotation: (46-Com.) Cr. P. C. S. 411A, N. 3. 

P ® n . al 4l . Co J de (I860), Ss. 34, 302, 326, 324 and 
323 — L inflicting fatal blow on back of N— Sub¬ 
sequently C holding N and A and B causing 
injuries on lace and other parts of body — A, B, C 
and L held had no common intention to cause N's 
— A n h u eld guilty under S. 324 and B under 
6. o23 — C held entitled to acquittal. 


A, C and N along with others were gambling in an 
open space in the morning. N won the whole time. 
A having lost, asked N for money and on refusal by 
him went away and returned with a knife on seeing 
which N collected his money and ran away while 
C continued to play. N returned in the afternoon and 
re-joined the gamblers. Then A and L aejned with 
knives came there along with B. L stabbed N fatally on 
tbe back. N walked a few paces. A then inflicted a out 
on his face. N Again walked about *100 paces when C 
finding him tottering caught hold of him whereupon A 
and L cut N on the face and body while B fisted him. 
N then fell down and the assailants ran away. N died 
on the way to the hospital. The injury inflicted by L 
alone was fatal and in its absence with the rest of the 
injuries there were chances of H living: 

Held, that (1) the circumstances were inconsistent 
with tbe existence of a common intention on the part of 
A, IJ, C and L to cause JV’s death or to inflict injuries in 
furtherance of that intention and their actscould not be 
said to be done in furtherance of ft pre-arranged or ft 
pre-conceived plan or arrangement between them nnd 
therefore eaoh was liable for bis own acts. 

[Paras 10, 11] 

(2) none of the accused A, B and C was guilty of 

murder as he was not responsible for the stab inflioted 
by L; [Paras 13, 14] 

(3) as the injury inflicted by A on N’s face did not 

cause fracture and did not endanger life, the life having 
been endangered and the death having resulted wholly 
by the injury caused by L, A was not guilty of grievous 
hurt under S. 326 but only of causing simple hurt with 
a deadly weapon under 324; [Para 13] 

(4) as B had merely fisted N ho was guilty only 

under S. 323; [Para 14] 

(5) in the absence of any evidence that C held N in 

order to enable A and B to come and attack him 0 
could not be held guilty of abetting the causing of 
simple hurt by A and B to N. [Para 15] 

Cases referred :— 

1. Beported in (’47) 34 A. I. R. 1947 P. C. 113 : 231 
I. C. 345, Thiagaraja Bhagavathar v. Emperor. 

2. (’34) 61 I. A. 398 : 21 A. I. R. 1934 P. C. 227 : 56 
All. 645 : 151 I. C. 322 (P. C.), Sheo Swarup v. 
Emperor: 

The Crown Prosecutor and T. V. Pamanathan — 
for Appellant. 

T. S. Venkataraman and T. C. Paghavan — f° r 
Respondents. 

Yahya Ali J. — This is an appeal under 
S. 411A (2), Criminal P. C. from the acquittal of 
the three respondents of the murder of Nammal- 
war and of other offences comprised in the 
charge. The three respondents were tried in 
Sessions cas^No. G of 1946 of the First Criminal 
Sessions of this Court and six charges were 
framed against them. The first charge was one 
of murder against all the accused read with S.S4, 
Penal Code. The second charge wa9 under 
S. 326, Penal Code, against accused 1. The third 
and fourth charges were under S. 326 read with 
s. 114, Penal Code, against accused 2 and 9. 
The fifth charge related to the simple hurt com¬ 
mitted by accused 2 and the sixth charge 
was under S. 323 read with S. 114, Penal Code 
against accused 3. The jury by a majority of 
7 to 2 found accused 1 and 2 not guilty in 
respect of all the charges against them, and by 
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a verdict which was unanimous found aocused 8 
not guilty of any of the charges. The learned 
Judge who presided had directed the jury to 
return a verdict of not guilty so far as accused 3 
was concerned in relation to the first charge. 
The learned Judge “accepted” (presumably 
agreed with) the verdict of the jury in respect of 
the charges, and he acquitted the three accused of 
all the charges against them and directed them 
to be set at liberty. 

[ 2 ] An application was made by the Crown 
Prosecutor for a certificate under s. 411A, cl. (b) 
that this is a fit case for appeal against the 
acquittal on the ground that the verdict of the 
jury was perverse. The learned Judge granted 
leave considering that there was evidence let in 
by the prosecution on which the jury might well 
have returned a verdict of guilty, except a9 to 
accused 8 in regard to the charge against him 
under 8. 802 read with s. 34, Penal Code. Upon 
this certificate the appeal has come before us, and 
in deciding such an appeal the principle will 
have to be applied, which was recently enuncia¬ 
ted in the judgment of the Judicial Committee 
delivered on 27-3-1947 in P C. App. NO. 79 of 1946. 1 
Their Lordships have, after discussing the deci¬ 
sions of this Court and of the Bombay High 
Court bearing upon this question, pointed out 
that: 

A Judge bearing an application for leave to appoal 
on tbo /aois has an absolute discretion to grant or with- 
hold such leave, but it is a discretion to bo exercised 
judicially.” 

Their Lordships observed that a Judge 

“is bound to consider any special features in the 
particular case, but he cannot ignore the effect which 
the granting of leave to appeal without due discrimina¬ 
tion may have upon the whole system of trial by jury in 
the High Court.” 

Then the following principle was laid down, 
which is of direct application in this case: 

“Leave once having been granted, however, tho 
matter is at large, and the Court of appeal mu-tdisposoof 
the appeal upon the merits paying due regurd however 
to the principles on which Courts of Appeal alwajs act 
in such cases.” 

After enunciating this criterion their Lordships 
referred to the decision of the Board in 61 I. A. 
39b a where the Privy Council had laid down tho 
matters to which proper weight and considera¬ 
tion should be given in exercising the power con¬ 
ferred by the Code on a Court of Appeal. As 
modified in the judgment in P. c. App. No. 79 of 
1946, referred to above, the considerations ap¬ 
plicable to appeals under 8. 411 a, Criminal P. C. 
are the following: (l) the views of the jury 
implicit in their verdict as to the credibility of 
,the witnesses; ( 2 ) the presumption of innocence 
|in favour of the accused, a presumption certainly 
not weakened by the fact that he has been 
acquitted at the trial; (3) the right of the accused 


to the benefit of any doubt; and (4) the slownosS| 
of an appellate Court in disturbing a finding of 
fact arrived at by a Judge who had the advan¬ 
tage of seeing the witnesses. It is manifest from 
this pronouncement of the Judicial Committee 
that subject to tho considerations which a Court 
of Appeal bears in mind in dealing with such 
matters the whole matter is at large before us 
except in respect of the charge against accused 3 
under S. 302 read u ? ith s. 31, Penal Code. 

[3] We may also point out that the test that 
was hitherto applied, namely, whether tho ver¬ 
dict of the jury is perverse or unreasonable in 
order to entitle the Court to interfere with it 
has now been definitely discarded, and tho test 
to be applied is whether the verdict is, upon the! 
evidence, right or wrong. 

[ 4 ] The incident which is the subject-matter 
of this case arose out of what appears to be a 
gambling brawl. Gambling on an extensive 
scale more or less in an open manner seems to 
have been carried on in the open spaces near 
the Radio Park and My Lady’s Garden in 
People’s Park, Madras, in spite of the fact that 
there is a police station in close vicinity. It is 
also in evidence that somo military personnel 
had not only been taking part in the gambling 
but were supplying cards on hire or for price. 
The gambling in cards goes on under the trees. 
The gamblers assemble in separate groups which 
are distinguished by the amount of stakes for 
which they play. People who come join one 
group or the other according to their capacity. 
On the day of occurrence, 7-11 1945, in the 
morning, gambling as usual was in progress. 
Accused l, accused 3 and Natarajan were play¬ 
ing in one group at about 11 A.M. Nammalwar 
the deceased was also playing in that group, and 
it would appear that except Nammalwar all the 
rest were losing and accused 1 among them 
was losing particularly heavily, while the whole 
time the deceased was winning. Accused l 
having lost his money asked the deceased for 
money. It is immaterial whether it was by way 
of loan or on any other footing. The request 
was refused by Nammalwar who continued 
to play. Thereupon accused 1 and NatarajaD 
rose and went a short distance to the place 
where two boys were sitting and from those boys 
they brought two knives. The deceased obser¬ 
ved them coming with knives and hastily 
collected all his money and ran away. A little 
while afterwards accused l and Natarajan 
went away from the place, but accused 3 
continued the gambling. This marked tho first 
episode. The deceased appeal's to have gone 
home and had a hurried meal. He returned 
soon afterwards to the same place at about 1-30 
p. M. and joined the group in which accused 
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8 was playing. Four persons, namely, accu¬ 
sed 1, accused 2, one Charlie and Earuvatu 
Krishnan turned up at about 2 P. M. Among 
them accused 1 and Charlie were armed with 
knives. In the crowd there were Perumal 
(P. W. 4) and Xondi Kuppan alias Kuppuswami 
(p. w. 5). They had evidently come for gamb¬ 
ling and had lost and were watching. Seeing 
the four persons coming, p.ws. 4 and 5 warned 
the deceased saying that his enemies were 
coming, but curiously the deceased paid no 
heed whatever to the warning in spite of his 
experience in the forenoon, but continued play¬ 
ing. P. W3. 4 and 5 however could not bear the 
sight of these four persons coming in the direc¬ 
tion of the group in that manner, and they left 
the scene. They saw nothing more. The four 
assailants approached the deceased and among 
thorn, Charlie alone stayed behind the deceased 
and stabbed him with the knife (called patta 
knife) on the back. This blow caused the injury 
which is described as the first wound in the post- 
imortem certificate. It is a penetrating stab 
wound with clean cut edges on the left side of 
the back measuring 7/8 inch by l/4th inch and 
had cut the muscles and gone through the gap 
between the left Cfch and 7th ribs slicing the upper 
margin of the 7th rib and then penetrated through 
the left lung completely through the pericar¬ 
dium and ended on the left ventricle of the 
heart. According to the opinion of the doctor 
who held the autopsy this was definitely the 
fatal injury. 

[5] At the time when Charlie attacked the 
deceased, none of the other assailants appear to 
have done anything. The deceased after receiv¬ 
ing this blow had sufficient presence of mind 
and strength to collect all his monies and things 
and to get up and walk a few paces and he was 
allowed to do so. After he had walked a few 
paces it is said that accused l inflicted a cut on 
him with the knife on the face. The deceased 
moved forward unmolested about 100 to 150 
paces and reached a tree which is marked in the 
plan. There, according to the prosecution, accu¬ 
sed 3, who had been playing the whole time and 
who had to leave the place because the whole 
crowd dispersed after this disturbance went and 
caught hold of the deceased from behind and as 
he did that, accused 1 and Charlie cut the deceased 
with knives on the face and on the other parts 
of the body and accused 2 and Karuvatu Krish¬ 
nan fisted him. The deceased fell down, and the 
assailants ran in different directions. Accu¬ 
sed 3 ran in the direction of the Moore Market 
while the four others ran in the direction of the 
wicket gate leading up to Sydenham’s road. 

C6] At that juncture Sanjimuthu who was 
coming in the opposite direction found accused 3 
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running and caught him, and just; at the 
moment Kannan, an employee in the P. W. D. 
office who was also passing along the road, 
helped Sanjimuthu in apprehending accused 8. 
Sanjimuthu was in a position before he chased 
and caught accused 3 to see the last phase of 
the attack, namely the deceased being caught by 
accused 3 and his being beaten and cut by 
others. After accused 3 was caught, Sanjimuthu 
went to the place where the deceased was lying 
and tried to administer some tea to him which 
was brought from a tea vendor, but since the 
fluid did not go down the throat of the deceased 
he sent the deceased in a rickshaw to the 
hospital along with Manavalan and Dhanapa'l 
who were there and to whose presence we shall 
advert presently. They took the deceased to the 
hospital but there he was pronounced to be dead, 
and the body was taken to the police station. 
In the meantime, Sanjimuthu and Kannan had 
taken accused 3 to the police station and had 
mentioned to the police officer there all that . 
they knew. Before the complaint Ex. P-2 was 
recorded, Manavalan and Dhanapal also arrived 
with the body of the deceased. The complaint 
which was given by Sanjimuthu was attested by 
Kannan and Dhanapal, and although Manavalau 
was present, his signature was not taken because 
he was illiterate. This is, in brief, the prosecu¬ 
tion case. 

[7] The main story from the commencement 
until the production of accused 3 at the police 
station is spoken to by Manavalan. It receives 
support in certain portions from other witnesses, 
p. vrs. 4 and 5 speak to that part of the incident 
which related to the coming of the four persons, 
namely, accused 1 and 2, Charlie and Karuvatu 
Krishnan to the scene, the warning given to the 
deceased, and Perumal and Nondi Kuppan, 
p. W8. 4 and 5, leaving the scene immediately. 
Dhanapal and Sanjimuthu corroborate that 
portion of the story which relates to what 
happened near the tree where accused 3 went 
and caught hold of the deceased and the deceas¬ 
ed was cut and beaten by the other assailants. 
They also speak to the running of the assailants, 
the apprehension of accused 3, and the other 
events that followed. Kannan speaks virtually 
to the very last phase of the incident. He only 
knew about Sanjimuthu catching hold of ac¬ 
cused 3 while he was running away, and he 
helped him in doing so. He saw the other four 
assailants running away. He also speaks to what 
transpired later. 

[8] The main criticism with regard to the 
evidence so far as Manavalan i3 concerned is 
that it is exceedingly improbable. It is said that 
he is a gambler, and that his version that he 
was there from li o’clock in the morning till 8 
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in the evening is to a degree incredible. Refer¬ 
ence is made to the circumstances that although 
he i3 said to have been present at the time of 
the making of the complaint his name does 
not appear even as an attestor in the complaint. 

If his evidence stood by itself wholly uncorro¬ 
borated by any other testimony or circumstance 
there might have been some force in this con¬ 
tention. It was apparently a notorious place of 
gambling and certain sets of persons used to 
frequent it during their leisure hours whenever 
they had little spare money, partly in the hope 
of winning more money and partly in view of 
their interest in the game. It is therefore difficult 
to reject the evidence of Manavalan on the 
ground that he is a gambler or that he happened 
to stay so long. He was at the scene only 
from 11 A. M. until the actual incident was 
over before 3 P. M. Afterwards he was asked by 
Sanjimuthu to take the deceased in a rickshaw 
to the hospital. He brought back the body and 
. he was required at the police station until the 
proceedings there were over, and he then went 
home. 

[9] Nothing has been shown by way of 
animosity against any of the other witnesses, 
namely, Perumal Nondi Kuppan, Dhanapal, 
Sanjimuthu and Kannan. They come from 
different places, belong to different communities 
and do not appear to have any interest in 
common or personal motive against any of the 
accused. The version given by each of these 
witnesses appears to be natural. There is no 
attempt on their part, except to a little extent 
with regard to Sanjimuthu, either to embellish 
or to exaggerate their version. With regard to 
Sanjimuthu, the learned Judge has observed 
that he is of an imaginative temperament. That 
cannot be said with regard to the other wit¬ 
nesses, particularly Dhanapal who corroborates 
him. There are no serious discrepancies in their 
evidence, and we do not find that the evidence 
is in any manner opposed to the probabilities. 
Another important circumstance i3 that within 
le33 than an hour after the occurrence the com¬ 
plaint was made at the police station and 
according to the complaint it is clear that most 
of these witnesses were present at the time of 
the occurrence. The complaint was given at 
2-45 p. m. and it establishes that at the tree 
where the deceased was finally attacked he was 
held by accused 3 and stabbed with knives by 
others and beaten and thereafter the assailants 
ran away, and one of them was caught by Sanji¬ 
muthu and Kannan and taken to the police 
station. The cumulative effect of the entire 
evidence leaves a dofinito impression on our 
minds that the version as given out by Mana¬ 
valan and as supported by the respective wit¬ 


nesses is substantially true. We have come to 
this conclusion having due regard to the con¬ 
siderations set out in 61 I. A. SOS, 2 as well as in 
the recent decision of the Judicial Committee, 
which we have already cited. 

[ 10 ] Coming to the speoific charges, we have 
at the outset the question of common intention 
under s. 34, Penal Code which forms the subject- 
matter of the fir3t charge against all the accused. 
We have bestowed close attention upon all the 
circumstances appearing in the evidence and 
having regard to certain outstanding features 
we are unable to find the existence of a common 
intention animating all the assailants to murder 
or to cause any kind of hurt to the deceased 
Nammalwar either at the stage when Charlie 
first attacked him when he was sitting and 
playing cards or when the deceased was sub¬ 
sequently held by accused 3 and attacked by the 
rest near the tree. To start with there was no 
kind of enmity whatever between any of the 
accused and the deceased. The only provocation 
that appears to have been given according to the 
evidence is that in the forenoon after accused 1 
had lost heavily he asked the deceased for some 
money and it was refused. Nothing more trans¬ 
pired then. Accused 1 went and brought some 
knives from two boys there and the deceased 
went away. He was permitted to go away un¬ 
scathed. The deceased himself did not take any 
serious notice of this intended attack, because 
soon after he returned to the same place evi¬ 
dently apprehending no further trouble. A3 
regards the second episode also, even when the 
four persons were coming, two of them armed with 
knives, and even though P. Ws. 4 and 5 warned 
the deceased he took no serious note of it. If all 
the four persons were inspired by a common 
intention to kill the deceased, the most appro¬ 
priate occasion wa3 when tho first onslaught wa 3 
made by Charlie in the most fatal manner by 
stabbing the deceased on the back with the 
knife and inflicting the blow which pierced into 
the heart. The other porsons did not move 
their little finger at that time but permitted the 
deceased to collect all the money, and move 
away. The real attack took place only near the 
tree. There they found that the man who had 
escaped and about whom apparently they took 
no further notice was caught hold of by ac¬ 
cused 3. We shall presently examine with what 
motive accused 3 caught hold of the deceased, 
but the fact was that the deceased who was 
going away was held up by accused 3. It was 
then that the assailants appear to have gone to 
the place and inflicted injuries on him which 
resulted in the deceased falling down on the spot. 
By that time the deceased had moved 100 to 150, 
paces. All these circumstances appear to bei 
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inconsistent with the existence of a common 
^intention on the part of 1 the five persons to cause 
Ithe death of the deceased or in furtherance of 
that intention to inflict injuries on him. 

Cll] What each person did, that is to say, 
.what Charlie did when the deceased was sitting 
'and playing cards, what accused 1 and 2 did 
near the tree are clearly individual acts done of 
their own accord rather than acts done in 
furtherance of a pre-arranged or pre-conceived 
plan or arrangement between them. In this 
view it follows that the liability of each acoused 
can be in respect of his own individual act and 
not the joint liability contemplated in S. 84, 
lPenal Code. 

[12] In this view it becomes necessary to 
examine the evidence with regard to the acts of 
each of tbo respondents. Respondent 1 is said 
to have been armed with a knife and caused the 
injuries on the face of Nammalwar both when 
he was on his way to the tree and at the tree 
after he was held up by accused 3. The injury 
on the face is mentioned as the second wound 
in the post mortem certificate, and is described 
as, 

“four cut wounds with clean cut cdge 3 on the left 
side of tbo face and head measuring 7 by 1', 3§* 
by 2$* by §" and 3}' by R aDd making cuts on left 
molar bone and left side of frontal bone.” 

It it evident that there is no fracture involv¬ 
ed. Further it is not possible on the evidence 
to attribute all these injuries to accused 1 alone, 
because the evidence consistently of the wit¬ 
nesses who speak to the incident is that both 
Charlie and accused 1 cut the deceased on his 
face with knives. It is not possible therefore to 
attribute all the four injuries on the face to 
accused 1. The other injuries in the post 
mortem certificate are relatively minor. The 
doctor who was examined in the case, P. W. 18, 
stated that the other injuries, besides the first 
one, were not necessarily fatal, and with regard 
to the second injury he said that it could be said 
to be grievous. He also stated that if the first 
injury was not there and the rest were present 
there were chances of his living. 

[13] Respondent 1 is charged under the 
first and second charges under S. 302 read with 
s. 34, Penal Code, and under S. 326, Penal Code. 
For the reasons we have given, he must be ac¬ 
quitted of the charge of murder because he can¬ 
not be held responsible for the stab inflicted by 
Charlie. With regard to the second charge under 
S. 326, Penal Code, it is clear from the foregoing 
discussion that no grievous hurt within the 
meaning of S. 322, Penal Code was caused by 
reason of the cuts that he is said to have inflict¬ 
ed with the knife. There was no fracture and 
there was no endangering of life. Life had been 


endangered and death had resulted wholly on 
account of the first injury inflicted by Charlie. 
In these circumstances accused 1 can be held to 
be guilty only of an offence under S. 824, Penal 
Code of causing simple hurt with a deadly 
weapon. 

[14] Accused 2 has been charged under the 
first, third and fifth, charges under s. 802, Penal 
Code, under S. 326 read with S. 114, Penal 
Code and under 8. 823, Penal Code. For the 
reasons we have mentiODed with reference to 
accused 1, accused 2 cannot also be held to 
be guilty under S 302 or under 8. 326 read 
with S. 114, Penal Code. The only act attributed 
to him is that be fisted the deceased when he 
was held up by accused 3. He can be held| 
guilty under 8 . 323, Penal Code under the fifthj 
charge and he must be acquitted of the other 1 
charges. 

[ 16 J The case of accused 3 hinges upon 
the sole circumstances that he held the de¬ 
ceased near the tree when he was trying to 
get away and when he had moved about 150 
paces from the place where he was first attack¬ 
ed by Charlie, and this afforded the oppor- 
tunity to accused 1 and 2 to again come and 
attack the deceased. He is charged for mur¬ 
der under the first oharge, under ss. 326 and 
114, PeDal Code, on the fourth charge and 
under s. 823 read with s. 114, Penal Code on 
the sixth charge. As we have indicated before, 
the learned Sessions Judge directed the jury to 
return a verdict of not guilty against accused 3 
on the 1st charge, he did not grant leave to appeal 
against his acquittal under S. 302 read with 
8. 34, Penal Code. For reasons already given, 
accused 3 cannot be held guilty under S. 926 
read with S. 114 Penal Code. The only ques¬ 
tion that remains is whether he is guilty on the 
6th charge of abetting the causing of simple 
hurt by the act of holding the deceased. There 

are in the evidence a host of circumstances which 

negative the existence of any criminal intention 
on his part .Accused 3 was interested in the 
gambling to such an extent that he was there 
throughout. Even when accused 1 and 2 and the 
deceased went away before noon he continued 
to play. He was there until the second episode 
occurred. He left the place only when as a 
result of the disturbance the whole crowd broke 
up. Then he was going away. He did not ask 
for money and he did not mix up with any 
of the other accused at any stage. He did not 
even run with the other appellants but ran in a 
different direction. All that is eaid against him 
i9 that he went up to the deceased and held him 
up by putting his hands under the arm-pits 
round his body. Just when he did it, within a 
very short space of time, possibly in less than a 
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minute or two, the others had come and inflicted 
injuries on the deceased. There is one other cir¬ 
cumstance from which it could-be inferred that 
this accused held the deceased in order to enable 
the other accused to come and attack the decea- 
sed. There was no necessity for him to do so nor 
had he any interest in the matter. Presumably, 
he found the deceased tottering on the way as 
he had already received a fatal injury, and as he 
must have got completely exhausted on account 
of the distance of 100 to 150 paces he had walked 
and as he was not able to move on steadily 
accused 3 wanted to enable him to stand up 
and walk. Taking advantage of this, however, 
the assailants attacked the deceased. In these 
circumstances we do not feel justified in hold¬ 
ing that the only possible conclusion is that 
accused 3 abetted the causing of the simple 
hurt by the other assailants by enabling the 
deceased to stand up and holding him up round 
his arms. Accused 3 is, in our opinion, entitled 
to acquittal on all the charges. 

[ 16 ] We would in the result allow the appeal 
only to the following extent. Accused 1 will 
be convicted under s. 824, Penal Code and 
accused 2 will be convicted under S. 323, Penal 
Code and in other respects the appeal will be 
dismissed. Accused 1 is sentenced to rigorous 
imprisonment for two years under s. 324 , 
Penal Code and accused 2 to rigorous imprison¬ 
ment for six months under s. 323, Penal Code. 

C.R.k/q.n.B. Appeal partly allowed. 
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Commissioner of Income-tax, Madras — 
Applicant v. S. P. S. Subramania Chettiar 
— Respondent. 

Case Referred No. 20 of 1945, Decided on 28*2-1947 

Income-tax Act (1922), S. 4 (1) (b) (ii) & (iii) anc 
Proviso 3—Scope—Income accruing abroad during 
previous years but brought within British Indb 
during accounting year—Taxability under S. 4 (1 
(b) (iii)—Such income if can be included for calcula¬ 
ting excess of accrued income for giving reliei 
under third proviso. 

Every romiitanco of income into British India L 
subject to assessment for tax. The third proviso to S. 4 
U) affords relief solely with respect to income nccruinp 
ftbrouA during the accounting year and is not hroughl 
into British India daring such year. All income accruing 

I’’m'-f in°i Or0 1 th0 ac 1 couatin R year and brought intc 
j. . tla " , ~ ,R * during that year falls within S. 4 (1) (b' 

u.) and becomes subject to assessment in its entirety : 
the rel.of given by the proviso has no application tc 
such reruit-ed income and therefore it oannot be 
included in the remitted income for the purpose ol 
calculating the excess of the income accruing abroad 
during the accounting year with a view to give roliel 
under the Proviso. (Para 6] 

The asaessee’s accrued foreign income during th< 
accounting year was Rs. 44079 out of whioh the assessee 


remitted a sum of Rs. 24978 into British India during 
that year and in addition a sum of Rs. 1400 which 
accrued to him abroad during the previous accounting 
year : 

Held that the whole of the income accruing abroad 
was taxable under S. 4 (1) (b) (ii) subject to an exemp¬ 
tion with respect to a sum of Rs. 4500 granted by the 
third proviso and the sum of Rs. 1400 was taxable 
under S. 4 (I) (b) (iii). Thus the total assessable income 

was 44079 — 4500 + 1400= 40979. The sum of Rs. 1400 
could not be included in the remitted incomo for the 
purpose of calculating the excess with a view to give 
relief under the third proviso. [Para 12] 

Cases referred: — 

1. (’38) 1938-6 I.T.R. 36:25 A.I R. 1983 P. C. 1 : I. L. 

R. (1938) Bom. 239 : 32 S. L. R. 225 : 05 I. A. 1 : 
172 I. C. 1 (P. C.), Commr. of Income-tax, Bombay v. 
Saranpur Cotton Manufacturing Co. Ltd. Ahmedabad. 

2. (’32) 59 Cal. 1343 : 19 A. I. R. 1932 P. C. 133 : 59 
I. A. 206 : 136 I. C. 742 (P. C.), Commr. of Income-tax 
Bengal v. Shaw Wallace & Co. 

C. S. Rama Rao Sahib —for Applicant. 

K. S. Rajagopalachari—ior Respondent. 

Gentle C. J. —This is a reference at the in¬ 
stance of the Commissioner of Income-tax by the 
Income-tax Appellate Tribunal, Madras, under 

S. 66 ( 1 ), Income tax Act. Theassessee, Mr, S. P. 
S. Subramania Chettiar, derived income from 
outside British India, with which income this 
reference is solely concerned. 

[ 2 ] The assessment year i3 1941-42 and the 
year of account is 1940-41. During that year of 
account the assessee’s accrued foreign income 
was derived from four sources and aggregated to 
Rs. 44079 in respect of which ho remitted 
Rs. 24,978 into British India; with regard to one 
of those sources, the accrued income wasRs. 3350 
but the assessee remitted rs. 4750, the excess of 
Rs. 1400 was accrued income derived from the 
same source during an earlier accounting year. 
Including the sum of Re. 1400, the total remit- 
tance into British India was a sum of Rs. 26 378 
during the relevant year. The Income-tax Officer 
included in the assessment the above sum of 
Rs. 1400 as unassessed profits of previous years. 
The assessee contended that that sum should 
not have been separately and additionally 
assessed and the assessment should bo reduced 
accordingly. On appeal by the assessee, the 
Appellate Assistant Commissioner agreed with 
the assessee’s contention and upon appeal by the 
Commissioner the Tribunal upheld the decision 
of the Appellate Assistant Commissioner. 

[3] Learned counsel for tho Commissioner 
and the a9se3see agreed that the question referr¬ 
ed by the Tribunal did not correctly raise what 
is required to bo answered by this Court, upon 
the facts of the case, and the question was 
restated with agreement of counsel. It now 

reads: 

1 sn™ of Rs. 1400 assessed under Sec. 4 

•I j i •* Income-tax Act in this case, can be 

included in the amount brought into British India 
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within the meaning of the third proviso to S. 4 (1) and 
for the purpose of calculating the exceaa of the accured 
income that should not be included in the assessment of 
the income of that year.” 

Before taking this course we were referred to 
two cases before the Judicial Committee: 1938-G- 
I. T. R. 36 1 and 59 Cal. 1343. 2 

[4] The assessee’s contention arises out of the 
provisions of sub-s. (l) cl. (b) and the third 
proviso of s. 4, Income tax Act which, so far a3 
material, provides as follows: 

“4. (1) . . . . the total income of any previous year 
of any person includes all income, profits and gains 
from whatever source derived which .... 

(b) if such person is resident in British India during 
such year (ii) accrue or arise to him without British 
India during such year, or 

(iii) having accrued or arisen to him without British 
India before the beginning of such year .... are 
brought into or received in British India by him during 
such year .... 

Provided further that if in any year the amount of 
income accruing or arising without British India exceeds 
the amount brought into British India in that year, 
there shall not be included in the assessment of the 
income of that year 60 much of such excess as does not 
exceed four thousand five hundred rupees.” 

Summarised, the meaning and effect of the above 
enaotment is that the income of a resident in 
British India in a year of account (to be assessed 
in the year of assessment) includes income 
accrued to him without British India during 
such year or having accrued to him without 
British India before the beginning of the year of 
account is brought by him into British India 
during such year. Both of those sources of 
income are subject to assessment and tax but the 
proviso gives relief in respect of income accrued 
abroad in the year of aocount which is not 
brought into British India during that year. 
When during the year of account, a less amount 
than the accrued income is brought into British 
India the difference, subject to a maximum of 
Rs. 4500 is not taxed. This relief applies only to 
income which remains abroad, there is no relief 
in respect of remittances into British India. 

[5] The argument for the assessee was based 
upon the meaning of the words in the proviso 
"amount brought into British India in that year.” 
On his behalf it was contended that "amount” 
does not relate to the words "the amount of 
income accruing” elsewhere in the proviso and 
the word "amount” has general application, so 
that a remittance into British In^ia from any 
source not confined to the accrued income of the 
year is covered by the proviso. While the sum 
of Rs. 1400, brought into British India during 
the accounting year 1940-41, was not part of the 
income which accrued during that year, never¬ 
theless it is covered by the word "amount” and 
should therefore escape assessment. 

[6] Whether the word "amount” bears the 
meaning for which the assessee contends or 


during the year, as contended by the Commis¬ 
sioner, nevertheless every remittance of income 
into British India is subject to assessment for 
tax. The proviso affords relief solely with respect 
to accrued income which remains abroad and is 
not brought into British India. All income,! 
accruing abroad before the year of account and 
brought into British India during that year falls 
within s. 4 (1) (b) (iii) and becomes subject to 
assessment in its entirety; the relief given by tho 
proviso has no application to such remitted in¬ 
come. 

[7] It is common ground, and there is no 
dispute that the sum of Rs. 1400, brought into 
British India during the year of account, was 
income which bad accrued in a previous year or 
previous years. Since it had accrued abroad and 
had not been brought into the country during 
the year of accrual, that income (whether or not 
it was part of a larger income) was subject to 
the relief given by the proviso. During the year 
of account it was brought into British India, the 
provisions of S. 4 (1) (b) (iii) applied to it and 
it became subject to assessment and to tax. 

[8l The proviso, as above stated, relates 
solely to unremitted income accruing abroad and 
it does not apply to remitted income. Its provi¬ 
sions are read for the purpose "of ascertaining 
the relief due in respect of the former income. 

If the amount of income which remains abroad 
is Rs. 4500 or more than that sum, tax is not 
payable upon Rs. 4500 of that income; if the 
amount of income remaining abroad is less than 
Rs. 4500, no income-tax at all is payable on that 
amount. The proviso is then exhausted and has 
no relevance or application thereafter. 

[9] Even if the word "amount” in the proviso 
bears the meaning for which the assessee con¬ 
tended, it does not afford any relief to him in re¬ 
gard to the income of Rs. 1400 acorued abroad prior 
to the N year of account and brought into Brifci9h 
India during that year. It is income which is cover, 
ed by S. 4 (l) (b) (iii) and, as such, is liable to be 
included in the assessment for the year 1941-42. 

[10] In my opinion this is sufficient to dispose 
of the reference. The Commissioner of Income- 
tax is entitled to his costs, Rs. 250. 

[ill Patanjali Sastri J.—I agree and would 
only add that the assessee’s contention through¬ 
out appears to have proceeded on the misconcep¬ 
tion that the third proviso to S. 4 (l) (b) is a 
charging provision, that is to say, that it brings 
under charge the excess of the income accruing 
or arising outside British India in any year 
over “the amount brought into British India in 
that year.” His attempt, accordingly, was to 
increase the latter amount by including therein 
remittances out of the untaxed income of earlier 
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whether it relates solely to the income accruing 
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cess”, but, in truth, the proviso operates only to 
exempt from the charge the excess referred to 
subject to a maximum of Rs. 4500. Any attempt, 
therefore, to reduce such excess can, in no 
circumstances, benefit the assesses but may, in 
certain events, tend to bis prejudice. Suppose, for 
instance, the foreign income in the previous year 
was rs. 30,000 instead of Rs. 14,079. If out of it 
Rs. 26,378 was to be deducted as claimed by the 
assesses, the balance of Rs. SG22 only would be 
the exemption allowable, whereas, if the sum of 
Rs. 1400 representing the remittance out of earlier 
untaxed profits were not included in the 
“amount” to be deducted to arrive at the 
“excess”, the assesses could claim the maximum 
exemption ofRs. 4500. As, however, the difference 
between the amount retained abroad and the 
amount remitted to British India—the “excess” 
of the provision — in whichever way the latter 
amount is calculated, happens in this case to 
exceed the maximum exemption allowed, the 
point raised by the assessee and much debated 
at the bar becomes academic, and will perhaps 
never arise as, according to the Crown, “the 
amount brought into British India” includes 
only remittances out of the income accruing 
abroad in the year of account, while it would not 
be to the assessee’s interest, as already explained, 
to swell that amount. 

[ 12 ] If the true funotion of the proviso as an 
exempting provision is kept in view, the assess¬ 
ment of the foreign income in the present case 
becomes very simple and scarcely admits of 
controversy. Under s. 4 (l) (b) (ii) the whole 
income accruing abroad, namely rs. 44,079 is 
taxable. But, whether the amount brought into 
(British India is taken as rs. 24,978 according to 
(the Crown or Rs. 26,878 as contended for by the 
asseBsee inasmuch as the difference between the 
income earned abroad and the amount remitted 
to British India exceeds Rs. 4500, the latter sum, 
by virtue of the proviso, "shall not be included 
in the assessment." That is to say, the income 
taxable under S. 4 (l) (b) (ii) read with the pro¬ 
viso is Rs. 39,697. To this has to be added the 
sum of Rs. 1400 remitted out of earlier untaxed 
profits retained abroad, as the assessee’s learned 
counsel rightly conceded that it is taxable under 
S. 4 (l) (b) (iii). Thus the aggregate foreign income 
in respect of which the assessee is taxable is clearly 
R8. 40,979 as claimed by the Commissioner of 
Income-tax. 

C.R.K./K.s. Answer accordingly. 


In rc K. C. Manihja Mudaliar and 
another ■— Petitioners. 

Criminal Revn. No. 545 and Cri. Revn. TetD. No. 523 
of 1916, Decided on 19-12-1946, from order of Add!. 
Dist. Magistrate, Chittoor, D/- 3-5-1946. 

Criminal P C. (1898), Ss. 190 and 206 — Case 
admitted under certain section of Penal Code by 
trying Magistrate — Appellate Magistrate whether 
can direct prosecution lor graver olfence. 

A complaint was filed against the accused alleging 
that he entered the house of the complainant and stole 
some articles. The trying Magistrate admitted the case 
under S. 380, Penal Code. When the case was pendin ' 
the appellate Magistrate directed the case to be treated 
as a preliminary register case under S. 395, Penal Code: 

Held (1) that the order of the trying Magistrate 
admitting the case under S. 3S0, Penal Cod' 
did not amount to dismissal of complaint under 
S. 395, Penal Code so as to justify the order passed by 
the appellate Magistrate; [Para 2] 

(2) that the prosecution for a more serious offence 
could not be ordered by an appellate Court without 
notice to the accused and without hearing him; 

[Para 2] 

(3) that the order directing prosecution for n graver 

offence would have to be passed by trying Magistrate 
himself. The appellate Magistrate had no jurisdiction 
to pass such an order. [Para 2] 

V.T. Rangaswami Aiyangar and G. Hatarajan — 
for Petitioners. 

Public Prosecutor — for the Crown. 

Order. — The two accused in c. c. No. 48G of 
1946 on the file of the Stationary Sub-Magistrate, 
Tirupati, seek to revise the order of the District 
Magistrate of Chittoor in Cri. Revn. petn. 
No. 15 of 1946 directing the case to be treated 
as a preliminary register case under s. 395, 
Penal Code. A complaint was filed against the 
petitioners alleging that they entered the house 
of the complainant and stole some cinema 
articles. The Magistrate admitted the case 
under s. 380, Penal Code, on receiving the com- 
plaint. When the case was pending the Addi¬ 
tional Magistrate was moved and he directed 
that the case should be treated as a preliminary 
register case and proceeded with under s. 395 , 
Penal Code. 

[ 2 ] It is stated that the Magistrate had no 
jurisdiction to pass an order like this without 
notice to the petitioners and secondly that he 
had no jurisdiction to pass such an order. In 
this case the order admitting the complaint for! 
an offence under Ss. 454 and 380, Penal Code, is 1 
construed as an order dismissing the complaint 
for an offence under s. 395, Penal Code I do not 
think the Magistrate was justified in having so 
construed. When a complaint is made, the 
trying Magistrate need not admit the case ini 
respect of all the offences mentioned in the 
complaint. If after enquiry he finds that a 
more serious offence has also been committed 
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he can frame a charge and proceed with the 
trial. Therefore it cannot be said that the order 
of the trying Magistrate amounted to dismissal 
of the complaint under S. 395, Penal Code, to 
justify the order passed by the Additional District 
Magistrate; nor can it be said that in a case 
like this a prosecution for a more serious offence 
can be ordered by an appellate Court without 
notice to the accused and without hearing him. 
It i3 open to the trying Magistrate after taking 
the evidence to frame a charge on a graver 
offence if it was committed and then commit 
the accused to trial. All that is objected to is 
ithat the Additional District Magistrate should 
not have given the direction and that an order 
will have to be passed by the trying Magistrate 
himself and not by the appellate Magistrate. 
To this extent the argument has to be accepted. 

[3] The order directing the prosecution for an 
offence under S. 395, Penal Code is set aside, 
and the matter will be left to be decided by the 
trial Court after taking the necessary evidence. 

C.R.K./d.S. Order accordingly. 


A. I R. (35) 1948 Madras 96 [C. N. 45.] 

HORWILL AND SriAHABUDDIN JJ. 

In re Muppanna Appanna and others — 
Appellants. 

Criminal Appeal No. 7 of 1947, Decided on 9-4-1947, 
against order of Sessions Judge, East Godavari Divi¬ 
sion, D/- 25-11-1946. 

(a) Criminal P. C. (1898), Ss. 238 (2) and 269 — 
Persons charged under S. 396, Penal Code — Con¬ 
viction under S. 395, Penal Code — Validity. 

When persons are charged under S. 396, Penal Code 
and are tried with the aid of assessors in accordance 
with the directions of S. 269, Criminal P. C., they can be 
convicted of the minor offence under S. 395, Penal Code 
as provided in S. 238 (2), Criminal P. C., though the 
latter offence is triable only by a jury. Section 269 
relates to the trial and not to the conviction, whereas 
S. 238 (2) deals only with the conviction. Where in 
Such a case the majority of the assessors are of the 
opinion that the accused are not guilty but the Sessions 
Judge finds them guilty under S. 395, Penal Code it 
cannot be contended that the aceused lost their valuable 
right of being tried for an offence of which they would 
have been found not guilty as the law permits such a 
thing to be done: 8 A. I. R. 1921 Bom. 59 and 26 Mad. 
243, Bel. on. [Para 5] 

Annotation.—(’46-Com.) Cr.P.C., S. 238 N. 1 Pt. 15. 

(b) Penal Code (I860), Ss. 391 and 395 — Conjoint 
taking of property — What amounts to. 

While one D, his wife, daughter and son were sleep¬ 
ing outside near their house at night the five accused 
came there. Accused 1 beat D and the wife with the 
crowbar in his hand as they cried out and resisted. 
Accused 2 and 3 struok the daughter. Accused 1 then 
broke open the door with the crowbar. The three accused 
went inside the house. Accused 4 and 5 stood outside 
to prevent others from entering. All the accused then 
helped to remove the boxes and aocused 4 and 5 actu¬ 
ally carried away the boxes: 


Held, that the primary object of the aoouped was not 
to beat but was to break into the hou*e and take the 
property and the hurt was caused to facilitate entry of 
the accused into the house to take the property. The 
causing of the hart and taking of the goods were parte 
of the same transaction and committed with the object 
of removing the boxes and taking their contents. All 
the accused thus participated in the dacoity and were 
guilty under S. 395. [Paras 12 and 13] 

Cases referred :— 

1. (’21) 45 Bom. 619 : 8 A. I. R. 1921 Bom. 69 : 69 
I. C. 195 : 22 Cr. L. J. 51, Emperor v. Changowda. 

2. (’03) 26 Mad. 243, Pattikadan Ummaru v. Emperor. 

3. ('99) 22 Mad. 15, Queen-Empress v. Anga Velayun. 

D. Jagannadha Das — for Appellants. 

^Issisfanf Public Prosecutor — for the Crown. 

Horwill J. — The five appellants have been 
convicted by the Sessions Judge of East Goda¬ 
vari of an offence punishable under. S. 895, Penal 
Code. Since death had resulted from an injury 
caused by appellant 1, he was sentenced to 
transportation for life. The other appellants 
were sentenced to ten years’ rigorous imprison¬ 
ment each. 

[2] The deceased had been on bad terms 
with appellants l to 3 for some time; because 
appellant 1 had abducted his daughter, Appa- 
yamma, and after keeping her for some time 
had sent her back. Appellant 2 had abduct¬ 
ed the niece of the deceased; and she too was 
sent back after some time. The first three appel¬ 
lants are brothers. Appellants 4 and 6 are 
friends and associates of appellant 1 . On the 
night of 25tb/26th of June last, while the decea¬ 
sed, his wife, P. W. 7, his daughter P. W. 10, and 
his son p. W. 11, were sleeping outside near 
their house, the five appellants came there. P. W. 7 
woke up and asked the man nearest her who 
he was and why he had come. That man was 
appellant 1. He immediately struck her on 
the left leg and left arm. She saw the other 
appellants standing there appellant 1 who had 
beaten her being armed with a crowbar and the 
others with sticks. Her crie3 attracted her hus¬ 
band, who came to her side. As soon as he 
arrived, he was attacked by appellant 1 with 
the crowbar that was in his hand and struck 
on his left thigh and left upper arm. P. w. 10, 
the daughter of the deceased, came to his assis¬ 
tance and was also beaten. The appellants then 
began to break open the house, appellant 1 
using his crowbar and the other appellants assis¬ 
ting in various ways, appellants 4 and 6 standing 
outside to keep people from entering the house. 
Two boxes that were inside were removed and 
opened and left not far away from the house. 
While the boxes were being removed, p. W. Hi 
the son of the deceased, came on the scene and 
was also beaten. 

[3] Information was given almost immedia¬ 
tely to (p. W. 9), the village munsif of Maruvada, 
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who came, recorded a statement, Ex. P. 9 from 
the deceased, and sent information to the police 
and Sub-Magistrate. He himself saw the boxes 
that had been forcibly broken open. The com¬ 
plaint of the deceased made mention of the 
•contents of the boxes. Later on, another state¬ 
ment, Ex. P-19, was recorded from the deceased 
by the head constable who came for investiga¬ 
tion. Finally, when the deceased was admitted 
into the hospital and the doctor found that his 
condition was serious, the local Sub-Magistrate 
was sent for and a third statement, Ex. P-1, was 
taken from him. These statements were recor¬ 
ded on 26th, 27th and 28th June respectively. 

[4] The appellants were charged under s. 396, 
Penal Code with conjointly committing dacoity 
and that while doing so, one of their number 
(accused l) committed murder. The learned 
Judge came to the conclusion that since the in¬ 
jury to the deceased was not such as to make 
the person causing it guilty of murder, he acquit, 
ted the appellants of the offence with which they 
were charged, but invoking his powers under 
-S. 238, Criminal P. C., he found them guilty of 
•the minor offence of dacoity. An offence punish¬ 
able under s. 396, Penal Code, is triable by 
assessors, whereas an offence punishable under 

395 of the Code is triable by a jury. It is argued 
that it was not open to the learned Sessions 
Judge to convict the appellants of an offence 
triable only by a jury. 

[5] There can be no doubt that the appellants 
•were properly tried. They were charged with 
an offence punishable under S. 396, Penal Code 
Section 269, Criminal P. C., read with the con- 
sequent notification of Government, made it 
incumbent on the Judge to try the appellants 
with the aid of assessors. Since he did that, the 
trial was in accordance with the directions of 
jthat section and was therefore legal. There is 
nothing in any part of the Code of Criminal 
Procedure, as far as we have seen, which sug- 
[gests that a person can be convicted in a trial 
by assessors only of an offence that is triable by 
assessors or that he can be convicted on trial 
by a jury only of an offence which is triable by 
a jury. Section 238 ( 2 ) says that when a person is 
charged with an offence and the facts proved 
constitute only a minor offence, he may be con- 
victed of the minor offence, although he is not 
(charged with it. It therefore empowers any 
Court, whatever the nature of the tribunal may 
be, to convict a person of a minor offence. The 
only exception to the general rule laid down in 
sub-s. 2 is found in sub-s. 3, which prohibits the 
Court from convicting an accused person of any 
offence referred to in S. 198 or s. 199, Penal 
'-ode when no complaint has been made as re¬ 
quired by those sections. It is argued that if 
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S. 238 ( 2 ) be given its natural interpretation, it 
would have the effect of overriding s. 269, 
Criminal P. C. Section 269 only specifies ' the 
tribunal that shall try persons on charges rela¬ 
ting to certain classes of offence. In other words, 
it relates to the trial and not to the conviction,' 
whereas S. 238 ( 2 ) deals only with the conviction! 
It is also argued that by trying the appellants 

with assessors, instead of by jury_especially 

as the majority of the assessors were of the 

opinion that the appellants were not guilty_ 

they lost their valuable right of being tried for 
an offence of which they would have been found 
not guilty by a jury. That argument is irrele- 
vant; if the law permits such a thing to be 
done, as we are satisfied that it does, we are 
not concerned with the effect of the law; but we 
might say that the Code does not recognise any 
principle that a trial by jury is more advanta¬ 
geous to the appellants than a trial by assessors. 
The more serious offences, such as murder, are 
triable with the aid of assessors, whereas minor 
property offences are tried by jury. The opi- 
nions of assessors are no guide to the opinion 
they might have expressed if they had had the 
same advantage as a jury of being charged by 
the Judge and deliberating together. 

[6] The only case to which we have been 
referred in which the present question directly 
arose is 45 Bom. 619, 1 in which the learned 
Judges held that the terms of 8. 238 , Criminal 
P. C. empowered the Judge to convict the accu¬ 
sed of a minor offence, even though the accused 
would have been tried by a jury and not by 
assessors if he had been charged with that minor 
offence. There are many cases in most of the 
High Courts in which learned Judges have affirmed 
the legality of a conviction of a minor offence 
triable with the aid of assessors where the trial 
was by jury. In these cases, as in 45 Bom 619 1 
reference was made with approval to the reason- 
mg of Bhashyam Aiyangar J. in 26 Mad. 243 2 
We also with great respect think that the matter 
could not be expressed more aptly than it was 
by Bhashyam Aiyangar J. in the passage so fre¬ 
quently cited with approval. He said: 

'The effect of S. 238 in my opinion is to invest a 

tn r fin7' ng an . off ® nce triable b 7 a with authority 
to find as an incident to such trial that certain facts 

only are proved in the trial which facts constitute* 

minor offence and return a verdict of guilty of surh 

oBenee thoagh such minor ofience bo not triable bj 

® e “ S °u J ' T h n- alS ? deliver6d a fragment in that 
case, based his decision on rather different 

grounds ; and we find those same views expres¬ 
sed in a judgment of a Bench of this Court of 
which ho was a member, 22 Mad. 15 . 3 The lear- 

there dealin g with a case in 
which the facts set out in the order of the 
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Committing Magistrate showed that the offen¬ 
ce committed was one punishable under S. 396, 
Penal Code. Yet the learned Sessions Judge 
framed a charge only under S. 395, Penal Code 
and then, as required on such a charge, tried the 
accused by a jury. The learned Judges were of 
the opinion that if the accused were not guilty 
under S. 396, Penal Code, they were not guilty 
of any offence at all. During the course of their 
judgment they said: 

“Had the ciroumstances been different, so as to give 
ground for supposing that the accused might be guilty 
of dacoity without beiDg guilty also under S. 396, 
then the Sessions Judge might properly have empanel¬ 
led a jury, and, on the conclusion of the trial, he might 
under S. 269, Criminal P. C. have asked their opinion 
as assessors as to the guilt of the accused under S. 396, 
Penal Code, and the Judge should then have found the 
accused guilty or not guilty under that section. If he 
found them guilty, he should have proceeded to con¬ 
clude the case by passing sentence. If, however, he 
found them not guilty, he should have then charged 
the jury with respect to the dacoity under S. 395, Penal 
Code, and should have, taken their verdict thereon as a 
jury.” 

As we have pointed out, this was in accordance 
with the reasoning of Benson J. in 26 Mad. 243. a 
This reasoning did not however find favour in 
the cases which followed 26 Mad. 243. 2 The pro¬ 
cedure suggested in 22 Mad. 15 3 seems cumb¬ 
rous though correct ; and we are satisfied that 
that adopted by the learned Sessions Judges 
was lawful. 

[ 7 ] The eye-witnesses to this offence were 
p. -ws.7 and 10 to 12 P. ws. 7 and 10 claimed to 
have witnessed the offence from the beginning. 
P. W. 11 came there a little later, as has been 
stated above. P. W. 12 lived in a house about 30 
yards from the scene of offence and was 
awakened on the night in question by the loud 
cries proceeding from the house of the deceased. 
He ran to the house and arrived too late to see 
the beating of the deceased and P. ws. 7 and 
11 , but he saw the boxes being carried away by 
appellants 4 and 5. When he tried to seize 
appellant 5, he was beaten on his knee by 
appellant 4. 

[8] The principal witnesses are P. Ws. 7 and 
10; but the evidence of P. ws. 11 and 12 cannot 
be ignored, because it affords valuable corrobo- 
ration to the evidence of P. Ws. 7 and 10 and 
shows not only that all the appellants were 
present, but also that they were assist¬ 
ing in the removal of property from the 
house of the deceased and were attacking any¬ 
body who attempted to resist them. It has been 
argued at great length that P. W. 10’s evidence 
should not be accepted. One reason i3 that in two 
of the three dying declarations of the deceased, 
P. W. 10 is not mentioned; but we find that it 
is in Ex. P- 13. It is undoubtedly true that she 
"was injured and was taken by the head cons¬ 


table together with the other injured persons to 
the hospital, where she seems to have told 
the doctor that the injuries had been caused by 
beating at about midnight. This indicates very 
clearly that she was present at the scene of 
offence while the dacoity was being committed 
and received injuries at that time. 

[9] The other reason given for discrediting 
her testimony is that when the counsel asked 
for a copy of her statement to the police, they 
were given a copy which suggested that she 
went to her father’s house later that night and 
was told by her father, mother, and brother, 
that they had been beaten by the appellants- 
and that nobody had told her that the boxes 
had been stolen. If she really made that state* 
ment, then it would be pretty clear that she was 
not present while the beating was taking place 
and that she knew nothing of what was deposed 
to by her. The learned Sessions Judge accepted 
the explanation of the Public Prosecutor that 
the Killadamma (the name of P. W. 10) whose 
statement had been given to the appellants was 
not P. w. 10 but a sister of another name, who 
was familiarly known as Killadamma. P. W. 10’s 
evidence however shows that the other Kil¬ 
ladamma was not present in the vicinity that 
night and so could not have made the state¬ 
ment attributed to her. Moreover, it is very 
clear from a perusal of the case diary of the 
head constable that the Killadamma exa¬ 
mined by him was taken by him to the 
hospital the following day and that it was to 
her that the wound certificate was given and 
not to some other Killadamma; so that it ia 
fairly clear that the learned Sessions Judge 
was labouring under some misapprehension. We 
have examined the case diary of the head cons- 
table in some detail and have come to the 
conclusion that the statement of which the appel- 
lants were given a copy was not the statement 
of anybody bearing the name of Killadamma* 
but was the statement of one Mahalakshmi* 
who has not been examined. It would appear 
from a perusal of the list of witnesses examined 
by the head constable that there was an inter¬ 
polation of the name of Killadamma as P. W. 

6; but the numbers against the statements of the 
witnesses were not then altered to correspond 
with the numbers in the list. Since Mahala- 
kshmi’s original number was five, a copy of 
Mahalakshmi’s statement was given as the 
statement of Killadamma. Killadamma is now 
shown as having corroborated P. W. 2 though 
the use of the masculine singular shows that the 
remark applied originally only to P. w. 4 in the 
list. This alteration suggests that the case diary 
of the head coDstable cannot be accepted at its 
face value; but we are satisfied that the state- 
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ment originally attributed to one Killadamma 
■was not made by any one of that name. It 
seems most unlikely that P. w. 10 was not 
questioned that night; and the facts set out 
above would show that she must have been 
there. Even if we canDot be sure that P. w. lo’s 
statement was noted by the head constable, it 
is clear that she was examined on 29th by the 
Circle Inspector; and since we are satisfied, be¬ 
cause of her injuries and the fact that she was 
taken by head constable to the doctor on the 
following day, we find no reason for supposing 
that at any time she made a statement which 
was contrary to her evidence. If she was present 
and'beaten, she could not possibly have said 
that she came there only after the accused had 
run away and was told of the incidents by her 
parents, sister and brother. 

[ 10 ] Although certain discrepancies between 
the evidence of one witness and that of another 
and between one statement of a witness and 
another have been referred to, we do not find 
any discrepancies of such a nature to lead us 
to doubt in any way the general accuracy of the 
evidence of p. w.s 7 and 10 to 12. 

[Ill It was next argued that it is very doubtful 
whether there was any theft at all. The mo'tive 
given by the deceased was the ill-feeling between 
the appellants l to 9 on the one hand and him 
on the other with regard to seduction of two 
women of his family. We do not find this a 
sufficient reason for thinking that the appel¬ 
lants did not come with the intention of taking 
the property. The earliest information given 
by the deceased refers to the taking away of 
the two boxes; and a list was given of their 
contents. The statement of the deceased finds 
support from the detailed evidence of p. w. io. 
P. W. 7 made a similar statement, though our 
attention had been drawn to an earlier state¬ 
ment made by her which perhaps suggests that 
because of her state of mind she did not pay 
any close attention to the removal of the pro¬ 
perty. The evidence of the village Magistrate 
shows that two boxes had been forced open and 
were found empty near the house. It is of 
course possible, as the learned advocate for the 
appellants suggests, that these boxes were empty 
when taken; but it seemB to us unlikely that 
those boxes should have remained locked inside 
the house empty, especially since at the earliest 
opportunity, a list of their contents was given 
by the deceased, p. w. 10 , and others. 

[ 12 ] The next contention is that even though 
there was a theft of property, there was no 
conjoint taking of the property suoh as is neces¬ 
sary to sustain a charge under s. 895, Penal 
Code. It is suggested that the object of the attack 
was to beat the deceased and that the taking 


of the property was merely incidental or by 
afterthought. The intention of the appellants 
must however be judged by their acts. They 
beat P. w. 7 because she challenged them. They 
beat the deceased because he came to the 
rescue of his wife. They then without hesitation 
began to break open the house. The very fact 
that appellant 1 used a crowbar would per¬ 
haps suggest that he brought the crow-bar 
because he thought that a crowbar was neces¬ 
sary, not for beating p. w. 7 and the deceased 
and others, but for breaking open the house. It 
was his act of thrusting the crowbar into the 
wall of the house that was responsible for un¬ 
loosening the fastenings and which enabled 
him and the other accused to go inside the 
house. Appellants 1 to 3 removed the hasp of 
the door and then entered the house together. 
Appellants 1 to 4 Btood outside to prevent other 
persons from entering. All the appellants then, 
according to the evidence of p. w io, helped to 
remove the boxes and, according to the evi¬ 
dence of P. w. 12, appellants 4 and 5 actually 
carried away the boxes. This evidence proves 
that the primary object of the accused—or at 
any rate one of their objects—was to break into 
the house and take the property. It is also 
clear from the evidence that injuries were caused 
in order to facilitate the entry of the appellants 
into the house to take the property. Had they 
not beaten p. w. 7 and the deceased and others 
who had come to their assistance, it would not 
have been possible for the appellants to peace¬ 
fully open the house and take away the boxes. 
The appellants even beat P. W. 12 who arrived 
on the scene after the boxes had been taken 
away from the house, because he tried to pre¬ 
vent the boxes being carried away. The causing 
of the hurt and the taking of the goods were 
therefore parts of the same transaction and 
committed with the object of removing the boxes 
and taking their contents. The appellants were 
therefore guilty of committing dacoity. 

[13] Finally, it has been argued that the 
offence of dacoity has not been brought home to 
all the appellants. The principal part was 
played by appellant 1 , who used his crow¬ 
bar not only for beating those who cried out 
or resisted him, but also in breaking open the 
house. Appellant 2 struck p. w. io on the legs 
and was one of those who went inside the house 
to carry away the boxes. Appellant 3 struck 
P. W. 10 on the back and p. w. n on the leg. 
He too, was one of the men who went inside 
to carry away the boxes. Appellants 4 and 6 did 
not go into the house, but stood at the doorway 
preventing people from approaching. Appellant 
5 was then striking the eaves of the house in 
order to drown the cries of P. W. 10. We havej 
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no doubt on this evidence that all the five appel¬ 
lants participated in the dacoity. 

[14] There remains the question of sentence. 
The appellants were somewhat fortunate in not 
having been convicted under S. 396, Penal Code. 
The act of appellant 1 in giving the deceased 
such a severe blow on the leg, fracturing his 
femur, and causing such a deep and extensive 
wound as to lead to septicaemia and death 
certainly merits the punishment awarded to him. 
The sentence of ten years’ rigorous imprisonment 
on the other appellants might seem somewhat 
heavy; but the offence committed wa3 a grave 
one, in which death was caused to one person 
and injuries to three others. We are unable to 
say that the sentences are so excessive as to 
warrant our interference in appeal. The appeal 
is dismissed. 

C.R.K./d.h. Appeal dismissed. 
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HORWILL AND BELL JJ. 

In re M. R. Venkatraman and others — 
Petitioners . 

Criminal Misc. Petn. No. 299 of 1947, Decided on 
10-3-1947. 

(a) Criminal P. C. (1898), S. 344 (1)—Remand- 
Custody ot accused. 

Whenever an accused is brought before the Court and 
the Court issuSs an order of remand, the Magistrate 
has complete freedom to remand the accused to what¬ 
ever custody he thinks fit. [Para 3] 

Annotation : (’46-Com.) Cr. P. C. S. 344, N. 16. 

(b) Criminal P. C. (1898), S. 344 (1)-Order of 
remand in absence of accused — Legality. 

An illegality is committed by a Magistrate in issuing 
an order of remand without having the prisoner pro¬ 
duced before him and asking him whether he wishes 
anybody to represent his cause and giving him an oppor¬ 
tunity of showing cause why he should not be further 
remanded. [Para 4] 

Annotation : (’46-Com.) Cr. P. C., S. 167, N. 4; 

B. 344, N. 19, Pt. 1. 

N. Rajagopalan for Row and Reddy — for Peti¬ 
tioners. 

Public Prosecutor — for the Crown. 

Horwill J.—Seven persons have filed a joint 
application that this Court should issue direc¬ 
tions in the nature of habeas corpus under 
S. 491, Criminal P. C., to produce the petitioners 
before this Court and to set them at liberty. 

2 ] Although the evidence adduced by the 
petitioner is very unsatisfactory, in that they 
have filed only one affidavit, and that by a per¬ 
son who had no acquaintance with the facts to 
which he has sworn; yet two allegations relied 
on by the petitioners seem to be true and are 
not denied by the learned Public Prosecutor. The 
first is that they were remanded to the Central 
Jail, Trichinopoly, instead of to the Central Jail, 
Madura, which is the jail to which prisoners 


are normally remanded when under trial in the 
Courts of the Madura district, including that of 
the Stationary Sub-Magistrate of Madura, in 
whose Court the petitioners were being tried. 
The other complaint of the petitioners is that 
the provisions Ss. 167 and 844, Criminal P. C. 
were not complied with, in that they were not 
brought to Court when the Magistrate issued 
fresh orders for the remand of the petitioners to 
oustody. 

[3l On the first point, it seems to us that no 
illegality or irregularity was committed. Section 
167 empowers a Magistrate having jurisdiction 
to remand a prisoner to euch custody as he 
thinks fit. Section 344 does not use the wordri “as 
he thinks fit” with regard to the order of re¬ 
mand; but there is nothing in the section which 
suggests that after a charge sheet has been filed, 
the Magistrate has not the same freedom with 
regard to the custody to which he commits the 
accused as he had before a charge sheet was 
filed. The learned Advocate for the petitioners 
has referred to the wording of S. 29, Prisoners’ 
Act, as indicating that the only person who can 
transfer a prisoner from one jail to another 
within the same province is the Inspector- 
General of Prisons; but by its very wording 
S. 29, Prisoners’ Act does not apply to an 
under-trial prisoner; nor are we dealing with a 
transfer of a prisoner. Whenever an accused is 
brought before the Court and the Court issues 
an order of remand, the Magistrate has com¬ 
plete freedom; as far as we can see, to remand 
the accused to whatever custody he thinks fit. 

[ 4 ] On the second point, it does seem certainl 
that an illegality was committed by the Magis¬ 
trate in issuing an -order of remand without 
having the prisoners produced before him and 
asking them whether they wished anybody to 
represent their cause and giving them an oppor 
tunity of showing cause why they should not bt 
further remanded. We trust that the Sub-Magist- 
rate issued this order through oversight and 
because, as he later said, the prisoners were at 
Trichinopoly and he did not have much notice 
that a request for a further remand would be 
made. However that may be, we agree with the 
learned counsel for the petitioners that an ille¬ 
gality involving a breach of the provisions of 
the Code of the Criminal Procedure was com¬ 
mitted; and we trust that our order will serve as 
a warning to the Magistrate not to repeat this 
illegality. 

[6] The only point that remains to be consi¬ 
dered is what order, if any, it is necessary for 
us to pass. The learned counsel for the peti¬ 
tioners finds himself unable to give any reason 
why the prisoners should be released on account 
of the Magistrate’s omission. The Magistrate has 
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posted the cases to this day; and he has specifi¬ 
cally ordered that the petitioners and their co¬ 
accused should be produced before him. Now 
that the Magistrate is fully aware of what is 
required of him under the law, we have no 
doubt that his order on this occasion will be a 
legal one. If it is not, the petitioners have the 
same freedom as before to approach this Court 
to set the illegality right. The petition is dis¬ 
missed. 

C.R.K./v.R, Petition dismissed. 


A. I. R. (39) 1948 Madras 101 (1) [C. N. 47.] 

Yahya Ah J. 

Nookala Appayyamma — Petitioner v. 
Nookala Sulba Rao — Respondent . 

Criminal Revn. No. 8S7 and Cri. Revn. Petn. 
No. 853 of 1946, Decided on 11-4-1947, from order of 
Additional First Class Magistrate. Ccconada, D/-19-2- 
1946. 

(a) Criminal P. C. (1898) S. 488—Magistrate A 
who passed order for maintenance succeeded by 
Magistrate D who had no powers to try mainten¬ 
ance cases—Application for cancellation of order 
for maintenance made to Magistrate B forwarded 
by him to Magistrate C having powers to entertain 
applications under S. 488—Magistrate C has juris¬ 
diction to cancel original order for maintenance. 

[Para 1] 

Annotation—(’46-Com) Criminal P. C., S. 488 N. 24. 

(b) Criminal P. C. (1898), S. 488—Application for 
cancelling order for maintenance—Defence. 

Even after separate maintenance has been awar¬ 
ded to the wife, it is always open to tho husband 
to demand the wife’s company and to insist that she 
should come and live with him. The only plea upon 
which she can resist the demand is by showing that the 
husband was subjecting her to a course of cruelty. Where 
therefore the wife was awarded separate maintenance 
in 1924 and the husband applies in 1945 to have the 
order of maintenance cancelled on the ground that he 
was willing to take her back, what transpired before 
1924 cannot be pleaded as a defence by the wife. 

[Para 2] 

Annotation : (*46-Com.) Criminal P. C,, S. 488 N. 19. 
K. Satyanarayana —for Petitioner. 

K. Venkataratnam —for Respondent. 

Public Prosecutor—tor the Crown. 

Order. —The petitioner was awarded separate 
maintenance in 1924. Subsequently that order was 
cancelled on the application of her husband, the 
respondent, that he was willing to take her 
back; but the petitioner refused to live with him 
and consequently the Additional First Class 
Magistrate, Coconada has cancelled the order 
granting maintenance. The first objection taken 
is that tho original order having been passed by 
the Sub-Divisional Magistrate, Coconada, the 
Additional First Class Magistrate who cancelled 
it in 1945 could not do so as there was a Magistrate 
bearing the designation “the Sub-Divisional Ma¬ 
gistrate, Coconada". It is contended that the 
Additional First Class Magistrate was not the 
successor of the Sub-Divisional Magistrate, but it 


would appear that the Additional First Class 
Magistrate has been invested with powers to en¬ 
tertain applications under S. 483, Criminal P. C., 
and that the Sub-Divisional Magistrate, Co¬ 
conada, has no jurisdiction to try maintenance 
cases. It would also appear that the application 
for cancellation of the order granting maintenance 
was presented to the Sub-Divisional Magistrate 
and that as he has no jurisdiction to entertain 
it he forwarded it to the Court having jurisdic¬ 
tion, viz., the Court of the Additional First Class 
Magistrate, Coconada. The objection is over¬ 
ruled. 

[2] On the merits there can bo no doubt that 
all that happened before 1924 could not bo 
pleaded as a valid defence in 1945. So long as 
the husband and wife agreed to live separately, 
it was a different matter. It is always open to 
the husband to demand the wife’s company and 
to insist that she should come and live with 
him. The only plea upon which sho can resist 
the demand is by showing that tho husband was 
subjecting her to a course of cruelty. There is no 
such plea put forward except what had trans¬ 
pired prior to 1924. I agree with the Additional 
First Class Magistrate that the petitioner has no 
right to separate maintenance in these circum¬ 
stances. The petition is dismissed. 

C.R.K./n.S. Petition dismissed. 


A. I. R. (35) 1948 Madras 101 (2) [C. N. 4S.] 

Lakshmana Rao J/ 

Crown Prosecutor — Petitioner v. Mrs. 
Eliza Rencontre — Respondent. 

Criminal Revn. Caee No. 160 and Cri. Rovn. Petn. 
No. 152 of 1947, Decided on 8-7-1947, from order of 
Fourth Presidency Magistrate, G. T. Madras, D/-13-11- 
1946- 

(a) Madras Firewood Rationing Order (1945), 

Cl. 6 — Clause applies to authorised as well as 
unauthorised dealers in firewood. [Para 1] 

(b) Madras Firewood Rationing Order (1945), 

Cl. 2 (10) — Cut pieces of neem tree purchased for 
making rafters for house and which are not ordi¬ 
narily used as fuel are not firewood within 
Cl. 2 (10). [Para 1] 

Petitioner in person. 

J. S. V edamanickavi — for Respondent. 

Order. — The view of the Magistrate that 
Cl. 6, Madras Firewood Rationing Order, 1945, is 
applicable only to authorised dealers in firewood 
is obviously wrong and the question is whether 
tho cut pieces of the neem tree seizc-d in this 
case aro “firewood" within the meaning of 
Cl. 2 ( 10 ) of that Order. “Firewood” as defined 
in Cl. 2 ( 10 ) means all kinds of wood other than 
twigs not exceeding two inches in circumfer¬ 
ence “used as fuel" and the evidence of P. W. l 
is that the neem tree was purchased by him for 
making rafters for constructing a house. The 
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wood seized is not before the Court nor is it in 
evidence that such kind of wood is ordinarily 
used as fuel. Under the circumstances, the 
Magistrate was right in holding that the wood 
seized was not firewood within the meaning of 
Cl. 2 ( 10 ), Madras Firewood Rationing Order, 
1945 and it follows that the order of discharge 
is correct. The revision is therefore dismissed. 
c.r.k./k.s. Revision dismissed. 


A, I. R. (35) 1948 Madras 102 (1) [C. N. 49.] 

Chandrasekhara Ai^ar J. 

Public Prosecutor — Appellant v. R. T. 
Narasimha Reddy — Respondent. 

Criminal Appeal No. 131 of 1947, Decided on 
30*7-1947, against Order of Addl. First Class Magistrate, 
Chittoor, in C. C. No. 185 of 1946. 

Madras General Sales Tax Act (9 [IX] of 1939), 

Ss. 2 and 15—Commission agent—Liability under 
S. 15. 

A person acting as a broker or commission agent 
bringing the seller and the buyer together is not a 
‘dealer’ within the meaning of the Act, with a turnover 
in the business of purchasing and selling goods and is 
not punishable under S. 15 for failure to pay tax within 
the time allowed. • [Para 4] 

Asst. Public Prosecutor— for Appellant. 

B. Jagannadha Das —for Respondent. 

Judgment—This appeal has been preferred 
by the Public Prosecutor against an order acquit¬ 
ting the accused (respondent) of a charge for 
failure to pay the sales tax due from him within 
the time allowed, an offence punishable under 
S. 15, Madras General Sales Tax Act, 1939, read 
with S. 10. 

- [ 2 ] The accused was assessed on a turnover 
of Rs. 1,25,000 during the year 1944-45 and the 
notice calling upon him to pay the tax was re¬ 
ceived by the accused on 5-1-1946. He was given 
21 days’ time for payment. On failure to pay, 
this prosecution was initiated against him by 
the Assistant Commercial Tax Officer, Chittoor. 

[3] The plea of the accused was that he tran¬ 

sacted the business in question only in the capa¬ 
city of an agent and not as a “ dealer ” and 
that therefore he was not liable to pay the tax. 
This plea was accepted by the Additional First 
Class Magistrate, who held that the accused 
only acted as broker or commission agent who 
brought the seller and the buyer together. The 
Government has preferred this appeal primarily 
to get a decision from this Court whether the 
view taken by the Additional First Class Magis¬ 
trate is the right one. * 

[4] There^ can be little doubt that when the 
Act defines “dealer” in sub-cl. (b) of S. 2 as 
" any person who carries on the business of 
buying or selling goods,” it i a referring to one 
who buys or sells goods on his own behalf. This 
is clear from Expl. 2 to the sub-olause which 
expressly provides that: 


(Rajamannar J.) A. I. R. 

“the agent of a person resident outside the provinoe 
who carries on the business of buying or selling goods 
in the province shall be deemed to be the dealer in 
respect of such business for the purposes of thi3 Aot.” 

This explanation implies that otherwise, such 
an agent would not be regarded as the “dealer.” 
The tax is assessed on the turnover of a business 
and the word “ turnover ” is defined in sub-cl. 
(i) of s. 2 with a long explanation. The word 
“turnover” as defined is not appropriate to 
what is done by an agent in the way of bringing 
together a buyer and a seller for brokerage or a 
commission. So far as he is concerned, there is 
nothing like a “ turnover.” It is no doubt true 
that an agent can protect himself by getting a 
licence under S. 8, but to argue from this that if 
a man obtains no such licence he must be regar¬ 
ded “a dealer” and punishable for not comply¬ 
ing with the demand for payment of the tax 
within the time required is to ignore what is 
really meant by “dealer ” in the Act. A person 
in the position of the accused undoubtedly runs 
the risk of being called upon to pay the tax and 
becoming liable for prosecution if he does not 
take the precaution of obtaining a licence under 
S. 8. But surely it is open to him to establish 
that he i3 merely an agent and not “ a dealer” 
within the meaning of the Act, with a turnover 
in the business of purchasing and selling goods. 
It has been found by the Magistrate in this case 
that the respondent is an agent and not a prin¬ 
cipal, and I agree with him that he is not liable. 
He was properly acquitted of the charge. The 
appeal is dismissed. 

O.R.K./d.h. Appeal dismissed. 


A. I. R. (35) 1948 Madras 102(2) [C. N. 50.] 

Rajamannar J. 

In re K. G. Mahadevan — Appellant. 

Criminal Appeal No. 47 of 1947, Decided on 
17-7-1947, against order of Chief Presidency Magistrate, 
Egmore, Madras, D/- 13-11-1946. 

Criminal P. C. (1898), S. 362 (1) — Appealable 
sentence awarded — No evidence recorded as 
required by S. 362 (1) — Trial held bad — Trial de 
novo ordered. [Para 1] 

Annotation:—(’46-Com) Cr. P. C., S. 362 N. 2. 

V. L. Ethiraj for C. K. Venkatanarasimham—lor 
Appellant. 

Crown Prosecutor — for the Crown. 

Judgment. — An appealable sentence has 
been awarded in this case. In such a case under 
S. 362 (l), Criminal P. C., the learned Magistrate 
shall take down the evidence of the witnesses 
and such evidence shall form part of the record. 
But evidently this procedure was not followed 
and when an application was made by the 
advocate for the accused for copy of the evidence 
he was informed that the evidence was not 
recorded as the case was being heard summarily. 
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The notes taken down by the learned Magistrate 
were not evidently intended to be a record of 
evidence as contemplated by S. 362 (l), Crimi¬ 
nal P. C., because some of the statements are in 
the third person. No endorsement is made with 
respect to p. W. 3’s evidence if there was any 
cross-examination. In these circumstances the 
trial was bad. The conviction and sentence are 
set aside and the case is sent back for trial de novo 
by the Second Presidency Magistrate, George 
Town, Madras. 

O.R.K./G.N. Case remanded. 


I. R. (35) 1948 Madras 103 [C. N. 51.] 
Rajamannar J. 

P. Venkataramaniah Chetty—Petitioner v. 
Pappamah—Respondent. 

Criminal Miso. Petn. No. 802 of 1947, Decided on 
17-6 1947. 

(a) Criminal P. C. (1898), S. 491 — A husband 
seeking to recover custody of his minor wife, 
illegally detained by others, is entitled to proceed 
under S. 491 : 16 A. I. R. 1929 Mad. 834, Rel. on. 

[Para 3] 

Annotation : (’46-Com.) Criminal P.C., S.491 N. 8. 

(b) Minor — Guardianship — Custody of minor 
wife. 

After the marriage the husband would be the lawful 
guardian of his minor wife and therefore entitled to her 
custody. Even if the girl desired to stay with her 
mother, that would not confer a right on the mother 
to detain her. [Para 4] 

Case referred :— 

1. (’30) 53 Mad. 72 : 16 A. I. R. 1929 Mad. 834 : 120 
I. C. 892, Subbasami Goundan v. Kamakshi Ammal. 

P. Sitarama Pantulu — for Petitioner. 

8. Amudachari — for Respondent. 

Order.—This is an application under s. 491 , 
Criminal P. C., in which the petitioner seeks to 
obtain a direction from this Court calling upon 
the respondent to produce a girl named Kamal- 
ammah to be restored to his lawful custody. It 
is common ground that Kamalammah is a 
minor though there is a dispute as regards her 
age.. The petitioner alleges that the girl was 
married to him about 11 months before the date 
of the petition and was staying with him for 
some days. The respondent is her mother. The 
petitioner alleges that on 21-4-1947, the respon- 
dent took her daughter to her house promising 
to send her back on 26-4-1947 but failed to do 
so. Further the respondent went away with the 
girl to a village near Meenjur and according to 
the petitioner the respondent is contemplating 
to leave for Rangoon. 

[ 2 l The respondent admits that her daughter 
Kamalammah was duly married to the peti¬ 
tioner. The main allegations in her counter- 
affidavit are that after her daughter came of 
age on 7-3-1947 she took her to her house and 
ter daughter has been remaining with her since 


that time. She says that the girl is now aged 
only 13 years and is not in a fit condition for 
consummation. Apart from her young age, she 
is also in poor health and undergoing medical 
treatment. She therefore prays in the interests 
of the minor that immediate custody of her 
daughter should not be directed to be given to 
the petitioner. 

[3] It was contended before me by the learned 
counsel for the respondent that tho remedy of 
the petitioner is by way of proceedings under 
the Guardians and Wards Act and an applica¬ 
tion under S. 491, Criminal P. C., is not main, 
tainable when there is another remedy. It is 
sufficient to refer to the ruling of a Division 
Bench of this Court in 53 Mad. 72, 1 to overrule 

I 

his contention. It was there held that a husband 
seeking to recover custody of his minor wife 
illegally detained by others is entitled to proceed 
under S. 491, Criminal P. C., and the respondent 
cannot be heard to say that there is another 
remedy provided for under the law. 

[4] Undoubtedly, after the marriage the peti¬ 
tioner would be the lawful guardian of his minor 
wife Kamalammah and therefore entitled to her 
custody. Even if the girl desires to stay with 
her mother, the respondent, that would not 
confer a right on the respondent to detain her. 
The petitioner will therefore be in the ordinary 
course entitled to an order in his favour. 

[5] At the same time as the girl is admittedly 
a minor this Court 6hould have, as the para¬ 
mount consideration, her interest and welfare. 
The respondent’s fear that the petitioner requires 
the custody of her daughter in order that the 
consummation of the marriage should take place 
is, I think, not unfounded. But I am glad to 
find the petitioner making the following state¬ 
ment in his reply affidavit, 

“If this Honourable Court is of opinion that the con¬ 
summation may be postponed, the minor may be 
ordered to be kept in tbe custody of some public insti- 
tution such as SevasadaDam and not with tbe respon¬ 
dent for a reasonable period and I am prepared to meet 
the expenses.” 

I therefore direct the respondent to surrender 
her minor daughter to the petitioner forthwith 
on condition that the petitioner should arrange 
to have the minor girl Kamalammah kept in 
the custody of some public institution for the 
period of one year and incur the necessary 
expenses for the purpose. 

[6] In the circumstances of this case and 
having regard to the attitude of the respondent 
which I cannot say is wholly unreasonable, 
I make no order as to costs. 

c.f.k./n.S.d. Order accordingly . 
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A. I. R. (35) 1948 Madras 104 (1) [C. N. 52.] 
Chandrasekhara Aiyar J. 

In re Akulu Paddayya Naidu — Peti¬ 
tioner. 

Criminal Revn. Case No. 1077 of 1946 (Cri. Bevn. PetD. 
No. 1031 of 1946), Decided on 24-7-1947, from order of 
Sessions Judge, West Godavari Division, Ellore, D/- 
29-7-1946. 

Madras General Sales-tax Act (9 [IX] of 1939), 
S. 15 (b)—Notice of demand against firm served on 
one partner — Other partner if can be proceeded 
against under S. 15 (b) for failure to pay tax “with¬ 
in time allowed.” 

The fact that the firm is a dealer within the meaning 
of the Act under S. 2 (b) Expin. (1) and can be pro¬ 
ceeded against as a firm is no bar to proceedings being 
initiated against the partners of the firm. [Para 4] 

The service of notice of demand on one of the part¬ 
ners of a firm i9 sufficient notice to the firm and to all 
the partners who are jointly and severally liable for the 
payment. Hence where notice of demand against the 
firm is served on one partner the other partner can be 
proceeded against under S. 15 (b) if he fails to pay the 
tax “within the time allowed.” [Para 4] 

V. T. Ratigaswami Aiyangar and Srimathi Sitha 
Mahalakshmi —for Petitioner. 

Public Prosecutor —for the Crown. 

Order. — Accused 2 who is the petitioner 
in this criminal revision case was convicted 
under s. 15 (b), Madras General Sales-tax Act, 
1939, for failure to pay the tax due from him 
within the time allowed and sentenced to pay a 
fine of Rs. 100 . There was another accused in 
the case who was similary convicted and fined, 
but he is not before us. 

[2] The demand notice in Form No. B for 
the sales-tax due by the firm called Siddareddi 
Acharyulu and Sons was served on accused 1 
on 11-11-1945. It is Ex. p. 2. Though accused 2 
pleaded that he had nothing to do with the firm, 
it has now been found that he was a partner of 

the firm along with accused 1 . This finding has 
not been challenged. 

[3] What is urged on behalf of the petitioner 
is that as the demand notice was not served on 
him personally, he cannot be held liable under 
S. 15 (b). As already stated, the demand notice 
Ex. p. 2 was addressed to the firm and served 
on accused 1 , the other partner. 

[4] The firm is “a dealer” within the meaning 
of the Act under Expin. (1) of sub-cl. (b) of s. 2. 
The fact that the firm is a dealer and can be 
proceeded against as a firm does not appear to 
me to be a bar to proceedings being initiated 
against the partners of the firm. The partners 
are bound by the notice to submit the return 
and to pay the tax, and if there is failure on 
their part to do so, the penal consequences pro¬ 
vided in S. 15 follow. There is no provision 
either in the Act or under the rules framed there, 
under requiring that the demand notice shall be 


served personally on the man sought to be pro¬ 
ceeded against. The notice in the present case 
was served on the partner of the firm, and this 
is sufficient notice to the firm and to all the 
partners who are jointly and severally liable for 
the payment. If the service was good as against 
the firm it is good as against the partners com -! 
posing the firm, and the petitioner must be 
deemed to have had notice of the time allowed 
for payment. He comes directly within the 
description of “a person who fails to pay the tax 
due from him within the time allowed,” as it 
cannot be denied for a moment that the tax was 
due from him as a partner of the firm and on 
which firm the demand was made through the 
other partner. The revision petition is dismissed.. 

C.R.K./g.N. Petition dismissed. 


A. I. R. (33) 1948 Madras 104 (2) [C.N. 53.] 

Yahya Ali J. 

In re VoddeNagappa and others — Accused 
— Appellants. 

Criminal Appeal No. 784 of 1946, and Cri. Revn. 
No. 624 of 1947 (Taken up No. 4 of 1947), Deoided on 
8-7-1947, from order of Sessions Judge, Kurnool division, 

D/- 31-10-1946. 

Evidence Act (1872), S. 27 — Fact discovered — 
Confessional statement— Admissibility —Convic- ' 
tions based on confession of co-accused — Confes¬ 
sion not admissible—Effect on convictions of other 
accused. 

In his confessional statement accused 1 implicated 
himself as the person who decoyed the deceased to the 
rickyard and assisted in the murder of the deceased by 
holding the legs and after the murder he and accused 
2 and 3 carried the dead body and buried it in the 
burial ground. The convictions of all the accused were 
based on this confessional statement of accused 1 : 

Held, that (1) practically the entire statement had to 
be excluded from the evidence except the portion relat¬ 
ing to the burial of the deceased at a particular place 
and that by itself did not in any manner incriminate 
the accused persons : 34 A. I. R. 1947 P. C. 67, Foil. 

[Para 2] 

(2) When the. confession of the original confessor 
went out, there was no legal basis to sustain the convic¬ 
tions of accused 2 and 3. [Para 3] 

Case referred: — 

1. (’47) 1947-1 M. L. J. 219: 34 A. I. R. 1947 P. C. 67: 

74 I. A. 65 : 230 I. 0. 135 : 48 Cr. L. J. 533 (P.O.), 
Kotayya v. Emperor. 

Public Prosecutor — for the Crown. 

Judgment. —The Sessions Judge of Kurnool 
has convicted accused 1, 2 and 3 before him ac¬ 
quitting the remaining four accused who were 
tried for various offences. Accused 1 appel¬ 
lant was convicted under S. 364, Penal Code and 
sentenced to five years rigorous imprisonment 
and under S. 201, Penal Code, he was further 
convicted and sentenced to a concurrent period 
of five years rigorous imprisonment. Accused 
2 and 3 were convicted under s. 201 , Penal 
Code and sentenced to two years rigorous im- 
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prisonment each. In the view I have taken of 
the case, I have taken up the case so far as second 
and third accused also are concerned though they 
have not preferred a by appeal against their 
convictions and sentences and I do not consider 
it necessary to direct notice in view of the order 
I propose to make. 

[2] It is not necessary to set out the facts-of 
the case and the evidence. It appears from the 
judgment that the conviction of the appellant 
was based exclusively upon his confessional state- 
iment, Ex. p. 5. In that statement he is said to 
have implicated himself as the person who de¬ 
coyed Nagi Reddi (the deceased) to the rickyard 
[and assisted in the murder of Nagi Reddi by 
'holding the legs and that after the murder he 
'and others carried the dead body and buried it 

I in the burial ground. The learned Judge points 
out in para. 18 of the judgment that the convic¬ 
tion of this appellant is based in respect of 
practically all the charges on this confessional 
statement. I have seen the confessional state¬ 
ment and having regard to the recent Privy 
Council decision in 1947-1 M. L J. 219 1 practical¬ 
ly the entire confessional statement will have to 
be excluded from the evidence except that portion 
in which it is stated that the body was buried at 
a particular place and that by itself does not in 
iany manner incriminate either the appellant or 
'accused 2 and 3. In addition to that, there are 
some circumstances mentioned by the learned 
Judge but none of them establishes any connec¬ 
tion between the appellant and the occurrence. 

(31 With regard to accused 2 and 3, the con¬ 
victions of both of them are based exclusively on 
the confession of appellant 1 as a co-accused. 
When the confession of the original confessor 
goes out, there is no legal basis whatever to 
‘sustain the conviction of the other two accused. 

[4] The appeal is allowed and the conviction 
and sentence of the appellant are set aside. The 
conviction and sentence of accused 2 and 3, Boy a 
Sankanna alias Errannaand Madiga Mookanna 
alias ChinnaHanumapna are also set aside and 
they are acquitted and directed to be set at 
liberty forthwith. 

C.R.K./D.H. Appeal alloived. 
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Wadsworth and Govindarajachari JJ. 

Kowtha Sooryanarayana Rao — Appellant 
v. Sarup Chand Rajaji — Respondent. 

Appeal No. 255 of 1945, Decided on 20-12-1946, from 
decree of Sub Judge, Musulipatam, D/- 29 11-1944. 

(a) Limitation Act (1908), S. 20 (2) — Sale in 
favcmr of mortgagee — Sale set aside as invalid — 
Possession of mortgagee and his receiving of rent 
whether in capacity ot mortgagee — Decree for sale 
on puisne mortgage subject to prior mortgage — 


Whether fresh cause of action for suit on prior 
mortgage — First mortgage suit impleading as 
defendant only owner of equity of redemption—Suit 
dismissed on withdrawal — Subsequent suit im¬ 
pleading owner of equity of redemption and puisne 
mortgagee whether barred — Civil P. C. (1908), 
O. 23, R. 1 — Limitation Act (1908), Art. 132. 

In 1908, one K executed a mortgage in favour of C to 
be repaid in certain annual instalments. In 1915 three 
mortgages were created over the samo properties in 
favour of A. In 1919 K's equity of redemption was 
purchased by P in execution of a money decree. K 
Laving defaulted in the payment of instalments, C bled 
a suit in 1921 on the mortgage of 1908 impleading K 
and P as defendants. .4, the subsequent mortgagee was 
not made a party to that suit. Iu 1922 P executed a 
sale deed whereby he conveyed his equity of redemption 
in the hypotheca to C by way of payment of mortgage 
debt. C went into possession of the property and this 
possession remained with him and after his death with 
his son till 1934. This sale was however set aside in 
1931. C's mortgage suit of 1921 was dismissed in 1922 
as per adjustment between the parties. In 1930 A 
brought a suit on the mortgages of 1915 and obtained 
a decree whereby it was provided that the hypothecated 
properties should be sold subject to the prior mortgage 
of 1908. Meanwhile C dhd and his son was adjudicated 
insolvent in 193-4 and the Ollicial Receiver obtained 
possession of the property and sold to D the insolvent’s 
right in the mortgage of 1908. In 1943 D brought a 
suit on the mortgage of 1908 and impleaded K, P and 
A as defendants : 

Held (1) that the decree in A's suit of 1930 directing 
the hypotheca to be sold subject to the mortgage of 
1908 did not afford a fresh cause of action and was not 
the starting point of limitation : 33 A. I. R. 1946 Mad. 
423 and 31 A. I. R. 1944 P. C. 85, Disting. 

[Para 4] 

(2) that as P's sale to C was declared invalid it pass¬ 

ed no title to G and consequently C and his son’s 
possession between 1922 and 1934 must be deemed to 
be possession in their capacity as mortgagees and the 
receipt of rent by them was tantamount to payment 
within the meaning of S. 20 (2), Limitation Act with the 
result that D's suit filod within 12 years of such posses¬ 
sion was within time; [Para 5] 

(3) that the dismissal of C's mortgage suit of 1921 

could not be said to be a dismissal following upon tho 
mere withdrawal of the plaintiff from the suit within 
the meaning of O. 23, R. 1, Civil P. C.; [Para 7] 

(4) that D's suit of 1943 on the mortgage of 1908 

filed against the owners of tho equity of redemption and 
also the puisne mortgagee was essentially different in 
nature from the suit of 1921 which was filed against 
tho owner of tho equity of redemption alone. Hence the 
suit of 1943 was not barred under O. 23, R. 1 (iii) even 
if it should be held that the manner of disposal of the 
suit of 1921 brought it under O. 23, R. 1: Case law 
discussed. [Paras 12 and 14] 

(b) Civil P. x C. (1908). O. 23, R. 1—Decree of dis¬ 
missal whether necessarily means dismissal follow¬ 
ing upon withdrawal of plaintiff. 

The mere fact that tho decree is one of dismissal doe 3 
not mean that there wa3 a. mere withdrawal of the 
plaintiff from the suit a3 contemplated by O. 23, R. 1 
as there can quite conceivably be a dismissal of a suit 
even wln-re the suit is adjusted or the claim is satisfied 
and the adjustment or satisfaction is merely recorded 
without however any need to pass a decree in terms 
thereof as there may remain nothing further for either 
party to do. [Para 7) 
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(c) Civil P. C. (1908), O. 34, R. 1 — Non-joinder 
of second mortgagee in suit by first mortgagee — 
Effect. 

The rights of a second mortgagee or of a purchaser of 
the equity of redemption who is left out of a mortgage 
suit filed by a first mortgagee remain altogether unaffect¬ 
ed by such suit and by the sale in execution of the 
decree therein. ’ [Para 8] 

The necessary corollary and consequence of this 
principle is that if the rights of parties who were not 
impleaded remain unimpaired, the rights of the person 
who failed to implead them should remain unimpaired 
too. [Para 12] 

Cases ref erred '.— ^ 

1. (’67-69) 12 M. I. A. 244 : 2 Beng. L. R. P. C. 10 : 2 
Suth. 173 :2 Sar. 424 (P. C.), Mt. Ranee Surno Moyee 
v. Shooshee Mokhee Burmonia. 

2. (’83) 9 Cal. 255 : 9 I. A. 82 : 4 Sar. 363 (P. C.), 
fluro Pershaud Rov v. Gopaldas Dutt. 

3. (’20) 43 Mad. 845 : 7 A. I. R. 1920 Mad. 663 : 69 
I. C. 472, Muthuveerappa Chetti v. Adaikappa 

4. ( 46) 1946-1 M. L. J. 379 : 33 A. I. R. 1946 Mad. 
423 : 226 I. C. 273, Ramasubba Aiyar v. Arunachalam 
Chettiar. 

5. (’44) I. L. R. (1944) All. 654 : 31 A. I. R. 1944 P. C. 
85 : I. L. R. (1945) Kar. P. C. 12 : 71 I. A. 153 : 221 
I. C 181 (P. C.), Batey Krishna v. Paraotam Das. 

6 . (’41) I. L. R. (1941) Mad. 739 : 28 A. I. R. 1941 
Mad. 475 : 199 I. C. 710, Doraisami v. Penakaru- 


7? P ni) 21 M. L. J. 213 : 9 I. O. 613 (F. B.), Mulla 

Veetil Seetbi v. Acbutban Nair. 

8 (’17 40 Mad. 77 : 4 A.I.R. 1917 Mad. 751 : 34 I. C. 
507 Cbinnu Pillai v. Venkatasami Chettiar. 

9. (’24) 47 Mad. 551 : 11 A. I. R. 1924 Mad. 650 : 83 

J ^ < Arm T? Pfl (\ i V. Kiinionno 


Khan, 


12. (’36) 59 Mad. 312 : 23 A. I. R. 1936 Mad. 70 : 170 
I. O. 856, Sambasiva Aiyar v. Subramamania Pillai. 


V. K. Thiruvenkatachari, N. V. B. Shankara Rao 
and Q. V asayita Bai —for Appellant. 

P. Satyanarayana Rao and G. Vcnkatarama Sastri 

—for Respondent. 

Govindarajachari J —The facts of this case 
are somewhat complicated. On 24 - 3 - 1909 , one 
Kidambi Narasimhacbaryulu executed for him- 
self and as guardian of his then minor sons who 
are defendants 2 and 3 in the present suit a deed 
of simple mortgage for Rs. 9500 in favour of one 
Chaturvedula Suryanarayana mostly for the 
discharge of antecedent debts which he had in¬ 
curred. The mortgage was to be repaid in 12 
annual instalments and it was provided that if 
default was committed in respect of the first, 
second and third instalments consecutively the 
■entire amount of principal and interest should 
then become payable. A receiver appointed in 
O. S. No. 83 of 1915 on the file of the Subordinate 
Judge’s Court, Bezwada gave three mortgages 
over the same properties in favour of defendant 
1 in the present suit in the year 1918 In 1919 the 
equity of redemption of the Kidambis in those 
properties as also their interest in certain other 


properties were brought to sale in execution of 
a money decree against them in o. 8. No. 69 of 
1912 on the file of the District Court of Kisfcna 
and were purchased by Pyda China Rama- 
krishnayya, defendant 4 in the present suit and 
one Addanki Lakshmanacharyulu who subse¬ 
quently conveyed his interest to Pyda. The 
mortgagors having defaulted in the payment of 
the first three instalments due under the mort¬ 
gage of 1908 Chaturvedula Sooryanarayana filed 
o. s. no. 32 of 1921 on the file of the Subordinate 
Judge’s Court, Bezwada, to recover the entire 
amount of principal and interest due under it, 
the defendants to that suit being the Kidambis 
and Pyda. Though the suit was filed on 28-3-1921, 
the present defendant 1 who had, as already 
stated, obtained three mortgages over the same 
properties in 1918 was for some unknown reason, 
not made a party to it. On 6-2-1922, Pyda exe¬ 
cuted a sale deed whereby he conveyed his 
equity of redemption in the hypotheca to Chatur¬ 
vedula Sooryanarayana for a stated considera¬ 
tion of Rs. 36,000 which represented the amount 
claimed in O. S. No. 32 of 1921, costs and subse¬ 
quent interest. The sale deed stated that the 
vendor roceived the sale amount by way of pay¬ 
ment of the mortgage debt. It then recited that 
‘ both of us have filed razinama in the Court." 
The mortgages granted to the present defendant 
1 by the receiver in O. S. no. 83 of 1916 were 
next referred to and it was distinctly provided 
that the vendee should retain the benefit of the 
first mortgage as against the subsequent mort¬ 
gagee. On 8-2-1922, O. S. No. 32 of 1921 was dis¬ 
missed. There is some obscurity as to what 
exactly happened at the time of its dismissal. 
Neither party in the present litigation is able to 
produce a certified copy either of the judgment 
or of the decree and the only material that is 
available is an extract from the suits register. It 
is stated therein that the suit was dismissed as 
per adjustment reported in I. A. No. 113 of 

1922. ,f 

[2] The present defendant 1 filed O. S. No. 3 
of 1930 in the Court of the Subordinate Judge of 
Masulipatam on foot of his three mortgages 
of 1918 impleadiDg amongst others Pyda, the 
Kidambis and Chaturvedula Venkata Subra- 
maniam the son of Sooryanarayana who had 
died in 1929. Chaturvedula Venkata Subra- 
manyam was defendant 6. By the time, o. S. 

No. 3 of 1930 came on for hearing Pyda’3 sale 
was held to be one brought about in furtherance 
of a scheme to defraud the creditors of the 
Kidambis in a contest which arose between Pyda 
and an unsecured creditor of the Kidambis. In 
the judgment in o. S. No. 3 of 1930, Ex. P-7, it is 
mentioned that it wa9 stated on behalf of the 
plaintiff therein, *. e., the present defendant 1 
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that Pyda’s sale had been set aside since the 
institution of the suit. Defendant 6 would appear 
to have put forward the sale in his father’s 
favour by Pyda on 6-2-1922, but in view evidently 
of the fact that Pyda’s sale was itself deolared 
to be invalid, no attempt was made on behalf 
of defendant 6 to prove the sale he was relying 
on. The priority of defendant 6’s mortgage 
having been conceded by the plaintiff’s pleader, 
the decree passed in o. S. No. 3 of 1930 provided 
that the hypothecated properties should be sold 
‘‘subject to the prior mortgage of defendant 6 
•dated 24-3-1908.” The sale proclamation in O. S. 
No. 3 of 1930 also stated that the hypotheca was 
being sold subject to the mortgage of 1908; but a 
remark was added that it was executed frau¬ 
dulently and without consideration.” The plain- 
tiff-decree-holder in O. S. No. 3 of 1930 himself 
purchased the hypotheca in court auction and 
the sale certificate issued in his favour again 
mentioned that the sale was subject to the 
mortgage of 24-3-1908. He applied for possession 
under o. 21, ». 95, Civil P. C., notwithstanding 
that the property was in the possession of 
tenants and delivery is said to have been given 
to him on 13-5-1935. It is not suggested that the 
tenants were turned out of possession but in 
view of the later proceedings, it is unnecessary 
to consider the validity or effect of this delivery 
which is said to have been given to him. Mean¬ 
while, Chaturvedula Venkatasubramanyam was 
adjudicated insolvent in I. p. no. 24 of 1934 and 
the Official Receiver in whom the insolvent’s 
estate wa3 vested and who was not made a 
party to the application of the auction purchaser 
■(present defendant l) in o. S. No. 3 of 1930 under 
O. 21, R. 95 succeeded in obtaining possession 
of the lands in Fasli 1344 (1934-35). This led to 
•certain petitions filed by the present defen¬ 
dant 1 in I. p. no. 24 of 1934 whereby he prayed 
that the property purchased by him should be 
excluded from the schedule of assets of the in¬ 
solvent and that the Official Receiver should be 
directed not to sell the property or deal with it 
in any way. These proceedings culminated in the 
judgment of the High Court in C. M. A. Nos. 30 
and 630 of 1938 wherein it was held that the 
Official Receiver could sell the right of the in- 
solvent in the mortgage of 1908, but that ho 
could not resist the application for delivery 
made by the present defendant 1. Defen¬ 
dant 1 accordingly obtained possession of the 
properties in Fasli 1945 (1935-36). The Official 
Receiver sold the insolvent’s right in that mort¬ 
gage to the present plaintiff on 8 - 1 - 1942 . The 
shares of the insolvent’s two sons were also sold 
by them to the plaintiff on 21-9-1942. In the 
present suit which wa3 filed on 3-3-1943 on foot 
of the mortgage bond dated 21-3-1908 the plain. 


tiff prays for a mortgage decree for rs. 12,000 to 
which amount he restricted his claim notwith¬ 
standing that according to him an amount of 
nearly Rs. 80,000 would be due under the terms 
of the mortgage. Defendants 2 and 3 are tho 
Kidambis and defendant 4 is Pyda. The contest¬ 
ing defendant is the first. The lower Court 
decreed the suit as prayed for and in this appeal 
which has been filed by defendant 1, two points 
are pressed on his behalf. 

[3] It is first contended that the present suit 
is barred by limitation a3 it is laid 35 years 
after the execution of the mortgage and there 
are no such acknowledgments of liability or 
payments by the mortgagor as would attract 
the operation of S. 19 or S. 20 (l), Limitation 
Act. On behalf of the plaintiff-respondent it is 
argued that the matter can be viewed in any 
one of three different way3 and that whichever 
way it is viewed the 9uit would be in time. It is 
stated relying on the principle underlying 12 
M. I. A. 244 1 , 9 cal. 25 5 2 and 43 Mad. 845, 3 that the 
mortgagee’s claim was satisfied by the sale deed 
of G-2-1922 and that when this satisfaction was 
annulled by the setting aside of Pyda’s sale on 
2-5-1931 a fresh cause of action arose on the 
mortgage and that the present suit which is 
within 12 years of such setting aside is there¬ 
fore within time. These decisions w r ere concerned 
with a very peculiar type of cases where a 
debtor provides satisfaction which is subse¬ 
quently annulled at his instance and it is conse¬ 
quently held that a fresh cause of action in the 
nature of the original cause of action arises on 
such annulment, the original cause of action 
being one which could not be sued upon so long 
as the satisfaction stood. It would be noticed 
that defendant 1 who is raising the ques¬ 
tion of limitation here had nothing whatever to 
do with the providing of the satisfaction which 
is said to have been subsequently annulled, the 
olaim of the plaintiff being that the mortgage 
of 1908 was satisfied by the sale deed executed 
by Pyda on 6 2-1922. Further Pyda’s sale was 
set aside in a proceeding to which neither 
the predecessors-in-title of the plaintiff nor 
defendant l were parties. Moreover even if 
Pyda’s sale stood, the plaintiff could sue and 
has to sue defendant 1 in order to work out the 
extinguishment of the puisne mortgages held by 
the latter. We consider that these distinguishing 
features of the present case render the decisions 
cited by the respondent altogether inapplicable. 

[4] It is then argued for the respondent rely¬ 
ing on the decisions in 194G-1 M. L. J 379* and 
A. I. R. 1944 ALL. 654, 6 that the decree in O. S. 
No. 3 of 1930 which directed the hypotheca to be 
sold subject to the mortgage of 1903 and which is 1 
dated 1st day of September 1931 is tho starting' 
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point of limitation. This argument again we are 
unable to accept. The former of the two decisions 
quoted wa3 concerned with a judgment and 
decree of the High Court which, while giving 
possession of certain properties to one party 
expressly declared in favour of the other party 
who was being dispossessed a charge for the 
amount which he had paid for the discharge of 
certain mortgages on those properties. In the 
latter case, the facts of which are fully set out 
in 1946-1 M. L. J. 379 4 the prior claim of a per¬ 
son who discharged two mortgages of 1909 and 
1915 was recognised in a suit for foreclosure 
brought by a subsequent mortgagee and a 
charge wa3 declared in the former’s favour 
and presumably incorporated in the foreclosure 
decree. We see much difference between those 
cases and the present one. There is here no 
declaration of a right which came into existence 
on 1-9-1931. The decree is in the usual form of 
a mortgage decree passed in a suit by a puisne 
mortgagee against the prior mortgagee and the 
mortgagor and it does no more than recognise 
the fact of a prior mortgage created in 1908. We 
are altogether unable to construe it as creating 
a new right in favour of the plaintiff’s predeces- 
sors-in-title or as affording a fresh cause of 
action. 

[5] Reliance has next been placed by the res¬ 
pondent on a decision in A.I.R.1941 Mad. 739 6 and 
S. 20 ( 2 ), Limitation Act, and it is argued that the 
mortgagee who went into possession of the 
mortgaged properties under the sale deed dated 
6-2-1922 and retained such possession till about 
1934 must, in view of the setting aside of Pyda’s 
sale in 1931, be deemed to have been in posses¬ 
sion of the properties as mortgagee. This line of 
reasoning found favour with the lower Court 
and in our opinion rightly. The relevant facts 
are not in dispute. Chaturvedula Suryanarayana 
took possession of the mortgaged properties on 
6-2-1922 and the sale deed executed by Pyda in 
his favour recites it. He continued to be in pos¬ 
session till his death in 1929 when the properties 
passed into the hands of his son who retained 
possession till December 1931 when the receiver 
in a partition suit between him and his sons 
(O. S. No. 65 of 1931) took possession of all their 
properties including the suit properties and con¬ 
tinued to be in possession till about the middle 
of 1934 . The Official Receiver in the insolvency 
of Venkatagubramaniam appears to have taken 

possession of the suit properties in Fasli 1344 
(1934-35) and continued to be in suoh possession 
for part of Fasli 1345 till defendant 1 went 
into possession. Between 1922 and 1934 therefore 
the mortgagees were in* possession and the 
Official Receiver in the insolvency of one of 
them was in possession for another year. If the 


mortgagees can be held to be in possession 
qua mortgagees between 1922 and 1934, 
S. 20 (2), Limitation Act, would clearly apply 
and the present suit would be in time. Mr. 
Tiruvenkatachari does not dispute the principle 
laid down in I. L. R. (1941) Mad. 739 6 nor are the 
facts as to possession which we have just set 
out in dispute. He argues however that in order 
to invoke the principle in I.L.R. (1941) Mad. 739 6 
it must first be decided whether Pyda’a sale 
was invalid with the consequence that the sale by 
Pyda to Chaturvedula Suryanarayana on 6-2 1922' 
would also be invalid and that the lower Court 
went wrong in assuming that Pyda’s sale was 
invalid without adjudicating on - it as between 
the present parties, the declaration as to the in¬ 
validity of Pyda’s sale given in 1931 as between 
him and the creditors of the Kidambis being an 
adjudication which is not binding on the present 
parties. No doubt the learned Subordinate Judge 
did not go into the question whether Pyda's sale 
was invalid or not. But a remittal of the case 
to the lower Court for an investigation of this 
question is unnecessary as in our opinion, the 
judgment of the High Court in C. M. As. Nos. 80 
and 530 of 1938 dealt with this matter and cons¬ 
titutes an adjudication binding on the plain¬ 
tiff and defendant 1. Defendant 1 was the 
petitioner and the Official Receiver in the 
insolvency of Chaturvedula Subramaniam was 
the respondent in the petitions which resulted in 
those civil miscellaneous appeals. The pleadings 
in those petitions are not available but it 
appears from Ex. D. 2, the order of the District 
Judge of West Godavari therein that defen¬ 
dant 1 filed in support of his case the judg¬ 
ment and decree in 0. S. No. 18 of 1928 wherein. 
Pyda’s sale was declared to be invalid and 
it is clear therefore that defendant 1 was 
asserting the invalidity of Pyda’s sale while the 
Official Receiver was seeking to resist defen- 
dant l*s olaim to be put in possession of 
the properties on the-grourd that Chaturvedula 
Venkatasubramaniam and his sons were the 
owners of the property and that in the right of 
Venkatasubramaniam he was entitled to retain 
possession as owner. It was pointed out on 
behalf of defendant 1 that Chaturvedula 
Suryanarayana’s son and grandsons were not 
entitled to be in possession ’as owners havmg 
regard to the invalidity of Pyda’s sale. The 
judgment of the High Court refers in more than 
one place to the invalidity of that sale and con¬ 
sequently of the sale of 1922 by Pyda to Chatur¬ 
vedula Suryanarayana and proceeds to state 
that defendant 1 w T as entitled to obtain possession 
of the properties, and that the Official Receiver 
could claim only the interest of a mortgagee. If| 
because of this decision it must be taken as 
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between the present parties that Pyda’s sale 
was invalid and consequently that no title 
passed to Suryanarayana under the sale deed 
dated 6-2-1922 it is not denied that the possession 
o! Chaturvedulas must be deemed to be posses¬ 
sion in their capacity as mortgagees, and that 
the receipt of rents is tantamount to payment 
within the meaning of S. 20 (2), Limitation Act 
with the result that the present suit which 
is filed within 12 years of such possession must 
be held to be within time. 

[6] The second contention raised on behalf of 
the appellant is that the present suit based on the 
mortgage of 190S is barred under o. 28, R. 1, sub- 
r. (3), Civil P. C. having regard to the dismissal of 
O. S. No. 32 of 1921. That suit, it is argued, was 
dismissed following upon the mere withdrawal 
of the plaintiff and it is claimed that O. S. No. 
82 of 1921 and the present suit are in respect of 
the same subject-matter within the meaning of 
O. 23, R. 1 (iii) because they are both based 
on the mortgage of 1908 and the plaintiff in the 
present suit is the representative-in-interest 
of the plaintiff in the previous suit. It is 
recognised that defendant 1 who is in the position 
of a puisne mortgagee under his mortgages of 
1918 was not a party to o. 8. No. 82 of 1921, but 
it is said that this makes no difference. The 
argument is that since the owner of the equity 
of redemption is a necessary party to a mort¬ 
gagee’s suit for sale and since defendant 1 is the 
present owner of the equity of redemption and 
in that right the representative-in-interest of the 
Kidambis who were defendants to o. S. no. 32 
of 1921 the subject-matter of the two suits is the 
same and the parties are substantially the same 
notwithstanding that defendant 1 was not a defen¬ 
dant in O. 8. No. 32 of 1921 and notwithstanding 
that he is a puisne mortgagee also. The Kidambis 
also are parties to the present suit, but admit¬ 
tedly they have now no right of any kind. On 
behalf of the respondent, it is answered that the 
dismissal of O. 8. No. 32 of 1921 was not a 
dismissal following upon the mere withdrawal of 
the plaintiff from the suit, but that it was really 
a case where it was reported to the Court that 
the suit was adjusted and that the defendant 
satisfied the plaintiff in respect of the whole of 
the subject-matter of the suit and the Court 
consequently ordered the adjustment or satisfac¬ 
tion to be recorded and proceeded to pass a 
decree in accordance therewith as contemplated 
by O. 23, R. 3, Civil P. 0. In the alternative it'is 
argued that even if o. 23, R. 8 does not apply 
and the dismissal of the suit is held to have 
followed a mere withdrawal of the plaintiff, the 
two suits cannot be regarded as relating to the 
same subject-matter as the presence of defendant 
1 the puisne mortgagee in the later suit and his 


absence in the earlier would make a matorial 
difference in their nature. 

[7] Dealing first with the controversy as to 
what happened in the suit, of 1921 it will be 
recalled that Pyda who was defendant 4 in 
O. S. No. 32 of 1921 and who, it was then 
assumed, was entitled to the equity of redemp¬ 
tion executed a salo deed conveying the same, 
in satisfaction of the suit-claim, subsequent 
interest and costs, that it was expressly recited 
in that deed that the plaintiff and Pyda “filed 
razinama in the Court” and that two days 
thereafter the suit itself was dismissed “as per 
adjustment reported in I. A. No. 113 of 1922.” 
What exactly the prayer in I. A. No. 113 of 1922 
was, neither party is in a position to say; but wo 
may not be wrong in assuming that it must 
have related to the adjustment of the suit-claim 
by the execution of the sale deed. It seems to us 
in all the circumstances that it is quite likely 
and probable that the adjustment or satisfaction 
was reported to the Court and that the parties 
invited the Court to dismiss the suit as there was 
nothing further to be done in view of its adjust- 
ment or satisfaction. The mere fact that the 
decree is one of dismissal does not mean that 
there was a mere withdrawal of the plaintiff 
from the suit as contemplated by O. 23, R. l as 
there can quite conceivably be a dismissal of 
a suit even where the suit is adjusted or the 
claim is satisfied and the adjustment or satisfac¬ 
tion is merely recorded without however any 
need to pass a decree in terms thereof as there 
may remain nothing further for either party to 
do. It is for defendant 1 who is invoking the 
bar of O. 23, R. 1 (iii) to make out satisfactorily 
that the case falls under that provision. It seems 
to us that he has failed to do so and notwith¬ 
standing that there is no document now avail, 
able showing that the adjustment or compromise 
was recorded by the Court it is only reasonable 
to assume that it must have been so recorded in 
view of the various circumstances to which we 
have already alluded. 

[8] We also accept the alternative argument 
o! the respondent. The question therein involved 
has been fully argued before us by both the 
learned counsel. The complications that arise by 
reason of the failure to implead in a mortgage 
suit the puisne mortgagee or the owner of the 
equity of redemption in a portion of the hypo- 
theca have been the subject of consideration in 
a series of cases. There is an elaborate discussion 
in several of them as to the rights and remedies 
of the person who has been so omitted as also of 
the person who has failed to implead all the 
necessary parties in his suit. Whatever might 
have been the oscillations of judicial opinion in 
the other High Courts, this High Court has been 
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consistently holding since 21 M. L. J. 213, 7 if not 
even earlier, that the rights of a second mortgagee 
or of a purchaser of the equity of redemption who 
is left out of a mortgage suit filed by a first mort¬ 
gagee remain altogether unaffected by such 
suit and by the sale in execution of the decree 
therein. The consequences of this position, which 
may be regarded as fundamental, have been 
worked out in the several decisions to which we 
shall now proceed to refer to the extent that they 
bear on the question with which we are directly 
concerned in the present case, namely, whether 
the second suit by the first mortgagee impleading 
the second mortgagee and the owner of the equity 
of redemption is so identical in its nature with the 
first suit to which the owner of the equity of 
redemption alone is a party to come within the 
mischief of o. 23, R. 1 (iii), Civil P. C. 

[9] In 21 m. L. J. 213 7 a first mortgagee pur¬ 
chased the mortgaged property in execution of 
a decree on his mortgage, but as the second 
mortgagee with possession was not a party to the 
mortgage suit the first mortgagee had, after his 
purchase, to file a suit for possession against the 
second mortgagee claiming in the alternative 
the recovery of the mortgage money and the fol¬ 
lowing reference was made to a Full Bench: 

“Whether a first mortgagee who has purchased the 
mortgaged property in execution of a decree on his mort¬ 
gage and sues for possession or in the alternative, for the 
recovery of his money is entitled to a decree for posses¬ 
sion subject to redemption by a puisne mortgagee with 
possession who was not a party to the suit by the 
first mortgagee ?” 

The Full Bench answered the question in the 
negative. It was contended on behalf of the first 
mortgagee that the second mortgagee was only 
entitled to redeem the first mortgagee and that 
he could not resist the first mortgagee pur¬ 
chaser’s suit for possession. This was refuted 
and it was held that the second mortgagee’s 
rights (whatever they were) at the date of his 
mortgage—whether to possession (if his mortgage 
be one with possession and the previous mort¬ 
gage without it) or to sale, or foreclosure under 
S. G7, T. P. Act— remain altogether unaffected 
by the first mortgagee’s suit to which the former 
was no party. He has also the right to redeem 
the prior mortgage which is preserved in law in 
spite of the purchase by the prior mortgagee of 
the equity of redemption. But it is pointed out 
that redemption is a right which the puisne 
mortgagee may seek to enforce and not a liability 
which he may be compelled to discharge. After 
an elaborate examination of the principles of 
law of mortgages and the provisions of the 
Transfer of Property Act and on a full review 
of the decided cases the Full Bench laid down 
certain propositions, the second of which runs 
as follows: 


“The purchaser of the equity of redemption after the 
first mortgage and the second mortgagee both stand on 
the same footing with reference to their respective 
rights against the first mortgagee when they have not 
been impleaded in the suit instituted by him on his- 
mortgage.” 

This decision is important as laying down the 
broad principle that the rights of the second, 
mortgagee or the purchaser of the equity of 
redemption are left altogether unimpaired by a 
suit filed by the first mortgagee without implead¬ 
ing them and if their rights are unaffected by 
proceedings to which they are not parties, it 
stands to reason that the rights of the first 
mortgagee against them should remain equally 
unaffected notwithstanding his defective suit 
against certain others. Further, it is stated in the 
order of reference to the Full Bench that "it is 
not contended that the plaintiffs (the first mort¬ 
gagees) are not entitled to file a fresh suit for 
sale against the puisne mortgagee.” The next 
case of importance is 40 Mad. 77 8 which is in. 
many respects similar to 21 M. L. J. 219. 7 
There too, a prior mortgagee sued for sale 
on his mortgage without making the puisne 
mortgagee a party and obtained a decree. In 
execution of that decree the property was 
brought to sale, and was purchased by a stranger. 
The puisne mortgagee filed a suit for sale on his 
mortgage subject to the prior mortgage makiDg 
the purchaser a party to his suit. It was held 
that he could maintain such a suit. The conten¬ 
tion on behalf of the persons resisting the suit 
was that the puisne mortgagee had first to re¬ 
deem the prior mortgage and then only bring 
the mortgaged property to sale but this was re¬ 
jected and it was decided that the puisne mort¬ 
gagee was under no such obligation and that 
the right of a puisne mortgagee to sue for sale 
subject to the prior mortgage is in no way im¬ 
paired by the prior mortgagee’s suit to which 
the puisne mortgagee was not a party. In the 
course of an elaborate consideration of the seve¬ 
ral complicated positions that arise in such 
cases, Srinivasa Ayyangar J. observes that 
"where the first mortgagee bad omitted to make the 
second mortgagee a party and proceeded to sale, the 
purchaser whether himself or another can bring a Iresb 
suit for sale making the second mortgagee a party.” 

[10] 47 Mad. 55 1 9 was a case where a purcha¬ 
ser of a portion of the hypotheca was left out of 
a mortgage suit. A stranger who purchased in 
execution of the mortgage decree filed a suit for 
sale against the mortgagor, the mortgagee and 
the purchaser who had been left out in the 
previous suit. It was first contended on behalf 
of the person last named relying on 40 ALL. 
407, 10 that the mortgage had been extinguished 
by the decree and sale in execution. But it was 
pointed out that while that was undoubtedly the 
position under ss. 85 to 90, T. P. Act, those sec- 
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tions had been repealed and replaced by the 

provisions of o. 84, Civil P. C. of 1908, under 

which there is nd such extinguishment of the 

right to redeem or of the security on the passing 

of an order absolute for sale and that “ the 

mortgage is kept alive for all purposes as regards 

persons having an interest but not made parties 

to the mortgage suit.” The later decision of the 

Privy Council in 43 ALL. 469, 11 distinguishing 40 

ALL. 407, 10 was particularly referred to. The next 

argument in resistance of the suit was that there 

could be no second suit on the same mortgage. 

This contention was dealt with in the following 

paragraph which we would fully set out: 

“It is difficult to see how a second suit against a per¬ 
son not impleaded in the previous suit would be barred 
under any of the provisions of the Civil Procedure Code. 

It is no doubt true that the first mortgagee who bad 
notice of a puisne encumbrance could have impleaded 
that puisne encumbrancer in the suit on the first mort¬ 
gage but the failure to do so would not necessarily bar 
the second suit against the puisne encumbrancer unless 
there is anything in the Code barring such a suit. The 
cause of action is not the same as in the previous suit 
nor would the points to be decided necessarily be the 
same.” 

Though the case itself was oue in which there 
was a failure to implead the purchaser of the 
equity of redemption in a portion of the hypo- 
theca, no distinction was made between the case 
where such a purchaser was left out of a mort¬ 
gage suit and the case where a puisne mortgagee 
was so left out. In fact in the paragraph just 
quoted it is the latter case that is directly consi¬ 
dered. 

[11] The decision in 69 Mad. 812, 12 may also 
be usefully referred to. In this case the first 
mortgagee (S. 4.) failed to implead in a suit for 
sale the purchasers of two items of the hypo- 
theca (S. P. and others). The puisne mortgagee 
was however a party. S. A. himself purchased 
the mortgaged properties in execution of his 
mortgage decree. He failed to obtain possession 
of the properties which had been purchased by 
S. P. and others prior to the mortgage suit. S.A. 
therefore filed a suit against 8. P. and others 
for delivery of possession of those properties and 
alternatively for the payment of the amount 
and failing which for the sale of the two proper¬ 
ties. The Court held that S. A. filled two capa¬ 
cities, viz., qua mortgagee and qua purchaser of 
the items mortgaged to him. It was further held 
that 

‘‘if S. A. filed the suit against S. P. and others on foot 
of the original mortgage in hia capacity aa mortgagee, 
be could sue for the whole of the mortgage amount im¬ 
pleading besides tbo mortgagor the purchasers of the 
equity of redemption in the mortgaged properties, viz. 

8 . P. and others in which case S. P. and others would 
have to redeem the whole of the mortgage debt though 
they purchased only a few of the items mortgaged, but 
the cause of action for such a suit would date from the 
date of the mortgage.” 
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What is of interest to us in the present case 
is that the Bench which decided 59 Mad. 312, 13 
had no difficulty whatever in upholding the right 
of S. A. to sue a second time on fcot of bis 
mortgage notwithstanding that the mortgagors 
and puisne mortgagee were parties to the earlier 
suit also. 

[ 12 ] In view of these decisions, it seems to us 
that the present suit which is filed not only 
against the owner of the equity of redemption 
but also against the puisne mortgagee is essen¬ 
tially different in its nature from o. S. No. 32 of 
1921 which was filed against the owner of the 
equity of redemption alone. The object of the 
present suit is to obtain a decree which would bo 
binding on the puisne mortgagee whereas no 
such decree could be obtained in the prior suit 
as the puisne mortgagee was not a party to it. 
The fact that the equity of redemption has to be 
and is represented in the present suit does not, 
in our opinion, alter the real nature of the suit 
whose main purpose is to give an opportunity 
to the puisne mortgagee to pay off the first 
mortgage or if no Buch payment is made to 
work out the extinguishment of bis mortgage. 
The principle which is fundamental, viz., that no 
person who is not impleaded in a suit can have 
his rights in any way lessened or reduced has 
been applied in 21 M.LJ. 213, 7 and the later 
decisions to some of which we have already 
made reference, as much in cases where the 
owner of the equity of redemption is left out as 
where the puisne mortgagee is left out and it 
seems to us that the necessary corollary and 
consequence of this principle is that if the rights 
of parties who were not impleaded remain unim¬ 
paired, the rights of the persons who failed to 
implead them should remain unimpaired too. 

[13] Order 23, R. l(iii) does not expressly pro¬ 
vide that the bar which it imposes applies only 
as between the parties to the prior suit, but that 
is its obvious intendment. 

[14] We are therefore of the opinion that the 
present suit is not barred under o. 23, R. l(iii>, 
even if it should be held that the maimer of 
disposal of O.S, No. 32 of 1921 brings it under o. 28, 
R. 1 and not under o. 23, R. 3. The appellant 
having failed on both his points, the appeal is 
dismissed with costs. 

O.R.k./d.S. Appeal dismissed. 

A. I. R. (35) 1948 Madras 111 [C. N. 66.] 
Happell and Shahabuddin JJ. 

Chinnaswami alias Narayana Reddiar — 
Petitioner v. Nallappa Reddiar — Respondent . 

Civil Misc. Peln. No. 71 of 1947, Decided on 8-4-1947, 
from judgment and decree of High Court, Madras, 
in A. S. No. 66 of 1946, D/- 9-9-1946. 
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Civil P. C. (1908), S. 110— Substantial question of 
law—Application of well-settled principles to parti¬ 
cular set of facts. 

Where the principles of law on a point are well-set¬ 
tled and the only question is the application of those 
legal principles to a particular set of facts, it cannot be 
said that a substantial question of law arises: 15 A.I.R. 
1928 All. 61 and 18 A. I. R. 1931 Lah. 753, Rel. on. 

[Para 4] 

Annotation (’44-Com.)C.P.C., S. 110,N. 17, Pt. 10. 

Cases referred: — 

1. (’37) 1937-2 M. L. J. 114: 24 A. I. R. 1937 P. C. 61: 
31 S. L. R. 218 : 167 I. C. 321 (P. C.), Nutbehari v.- 
Nanilal Das. 

2. (’46) 1946-2 M. L. J. 408: 33 A. I. R. 1946 P.C. 185: 
I. L. R. (1947) Mad. 159 : 73 I. A. 264 : 227 I. C. 12 
(P. C.), Sellamani Animal v. Thillai Animal. 

3. (’18) 40 All. 159 : 4 A. I. R. 1917 P. C. 12 : 20 O. C. 
211 : 44 I. A. 201 : 40 I. C. 988 (P. C.), Suraj Nara- 
yan v. Ratan Lai. 

4. (’28) 50 All. 208 : 15 A. I. R. 1928 All. 61 : 107 I.C. 
33, Mathura Kurmi v. Jagdeo Singh. 

5. (’32) 13 Lah. 251 : 18 A. I. R. 1931 Lah. 753 : 134 
I. C. 790, Mt. Urnrao Bibi v. Ram Kishen. 

V. Ramaswami Aiyar —for Petitioner. 

K. S. Desikan —for Respondent. 

. Shahabuddin J. —This is an application for 
leave to appeal to His Majesty in Council against 
oar judgment and decree in App. No. 55 of 1945. 
The appeal was dismissed and the decree of the 
trial Court was affirmed. The value of the Buit 
in the trial Court was over Rs. 10,000 and the 
value of the subject-matter of the proposed ap¬ 
peal to His Majesty in Council is also above 
that sum. We are asked to certify that this case 
fulfils the conditions of S. 110, Civil P. C. on the 
ground that the proposed appeal involves a 
substantial question of law. 

[2] The point for consideration in the Court 
below and in this Court was whether the peti¬ 
tioner had blended the properties (immoveables 
and outstandings) that had fallen to his share at 
the family partition with the immovable pro¬ 
perty and outstandings bequeathed to him under 
the will of his father-in-law and whether his sub¬ 
sequent acquisitions were his self-acquisitions or 
belonged to the family consisting of himself and 
his only son, the respondent. The decision of the 
trial Court affirmed in this Court was that the 
petitioner had blended the two sets of properties 
and that the subsequent acquisitions were from 
the amalgamated fund. It is argued by the lear¬ 
ned counsel for the petitioner that we relied on 
the fact that separate accounts were not main¬ 
tained with regard to the two sets of properties 
and only one income-tax return was submitted, 
and the question whether these oiroumstances 
would justify an inference of “blending” is, in 
view of the decisions of their Lordships of the 
Privy Council in 1937-2 m. l. J. 114- 1 and 
1946-2-M.L.J. 408, 2 a substantial question of law. 

[8] The observation in 1937-2-M. L. J. 114, 1 
relied on by the learned counsel is this: 


“Even in the case of a kartha mixing his own monies 
with family monies the mere fact of a common till or a 
common bank account need of itself effect no blending 
so long as accounts are kept.” 

In the other decision there is no observation 
with regard to the accounts. One of the ques¬ 
tions in that case wafe no doubt whether the 
testator had blended his own estate with the 
ancestral estate, but their Lordships observed 
that it was not necessary to rehearse the princi¬ 
ples of law applicable which had been expound¬ 
ed by the board in 1937-2-M. L. J. 114, 1 as it 
appeared to them that the High Court had right¬ 
ly applied those principles to the facts of that 
case. We have not based our conclusion on the 
mere fact that the petitioner did not maintain 
separate accounts. On the other hand, our con¬ 
clusion was based on the nature _of the account 
and the other circumstances of the case. The 
account maintained by the petitioner, in our 
opinion, is similar to that which their Lordships 
characterised as " omnibus ” in 40 ALL. 159, 3 on 
which decision the observation in 1937-2-M. L. J. 
114, 1 cited above was based. We found that the 
entries of receipts and expenditure in the account 
could not be traced to different funds. No at- 
tempt was made at the trial so to trace them; 
nor could the learned counsel for the petitioner 
do so before us. In addition to this circumstan¬ 
ce, there wa3 the faot that as regards the income- 
tax returns, the petitioner had not made any 
distinction between the incomes from the two 


sets of properties. He admitted that he did not 
pay the tax separately for the income from the 
outstandings left by his father-in-law and he 
could not say from what fund the income-tax 
was paid. We considered that if he had really 
kept the incomes from the two sets of proper lea 
separate, he would certainly have in the re urns 
shown the two incomes separately as such a 
course would have reduced the tax. There was 
then the faot that the relations between the 
petitioner and his only son, the respondent were 
cordial till a few years before the suit. From 
these circumstances and haying regard to the 
decisions referred to in our judgment and also 
the ordinary course of human conduct, we came 
to the conclusion that the intention of the peti¬ 
tioner from the beginning was to blend the two 
sets of properties and that his present attitude 
was occasioned by the differences between his 
wife and the wife of his only son. 


[4] It has been settled that the test to be ap¬ 
plied in such cases is the intention of the person 
dealing with the properties and the various 
matters which may legitimately be considered 
by the Courts in order to determine what the 
intention of the person concerned was, have been 
indicated by their Lordships in more than one 


1948 


In re Sangiah (Rajamannar J.) 


Madras 113 


decision. It is not stated that the proposed 
appeal could furnish an occasion for the enun¬ 
ciation of any fresh legal principle. Relying on 
50 all. 208, 4 which was followed by the Lahore 
High Court in 13 Lab. 251,° it is contended for 
the respondent that no substantial question of 
jlaw arises in this case. We consider that thi3 
contention has to prevail. In these decisions it 
was held that where the principles of law on a 
point are well-settled and the only question is 
the application of those legal principles to a 
particular set of facts, it cannot be said that a 
substantial question of law arises. We, with res¬ 
pect, agree with this view and consider that this 
case does not fulfil the requirements of S. 110 , 
Civil P. C. The petition is therefore dismissed 
with costs. 

C.R.K./v.R. Petition dismissed. 


A. I. R. (35) 1948 Madras 113 [C. X. 56 j 

Rajamannar J. 

In re Sangiah — Petitioner. 

Criminal Revn. Case No. 622 and Cri. Revn. Petn. 
No. 517 of 1947, Decided on 7-8-1947, to revise order 
cf Special Second Class Magistrate, Madura, D/- 24-6- 
1947. 

(a) Criminal trial — Identification parade_ 

Accused cannot demand that identification parade 
should be held at or before enquiry or trial. 

An identification parade belongs to the stngo of 
investigation by the police. The question wlether a 
witness has or has not identified the accused during 
investigation is not itself relevant at the trial. The 
actual evidence regarding identification is that which 
is given by the witnesses in Court. If a witness has not 
identified the accused at a parade otherwise during the 
investigation, the fact may bo relied on by the accused, 
hut there is no provision in Criminal Procedure Code 
which entitles an accused to demand that an identi¬ 
fication parade should be held at or before the enquiry 
or the trial if the accused disputes the ability of the 
prosecution witnesses to identify him either by name 
or by recognition. If a case is posted for trial any test 
as to the ability or credibility of the witnesses should be 
decided only in Court and not by means of an identifi¬ 
cation parade, tho proceedings at which will not form 
part of the record of the Court: 30 A. I. R. 1943 Lab. 
303 and 32 A. I. R. 1945 Lab. 48, Dissent ; Cr. R. C. 
No. 1318 of 1946, Distinfj. [Paras. 4, 5 and 7] 

(b) Criminal trial — Identification parade _ 

Object. 

Identification parades arc held not for the purpeso 
of giving defence advocates material to work on, but 
in order to satisfy investigating officers of the bona 
/ides of the prosecution witnesses : 1932 M. W. N. 427, 

Fo l 1 ,’ . . [Para 4] 

Cases referred :_ 

1. (’43) 30 A. I. R. 1943 Lab. 303 : 209 I. C. 231 : 45 
Cr. L. J. 98, Amar Singh v. Emperor. 

2. (’45) 32 A. I. R. 1945 Lah. 48 : I. L. II. (1944) 
Lab. 236 : 219 I. C. 259 : 46 Cr. L. J. 550, Sajjan 
Singh v. Emperor. 

3. (’32) 1932 M. W. N. 427, Public Prosecutor v. San- 
karapandia Naidu. 

N. Ilajayopalan for lino and Reddy — 

for Petitioner. 

■Public Prosecutor — for the Crown. 

1948 M/15 A 10 


Order—This is an application by accused 1 
in R. C. No. 8 of 1947 pending enquiry before 
the Special Second Class Magistrate, Maduia, 
to revise the order of the Magistrate rejecting 
the application made by him and other accused 
in the case requesting the Magistrate to hold 
an identification parade in respect of the identity 
and Eames of the accused. The petitioner and 
others were accused of the offence of murder. 

[ 2 ] The enquiry bad not commenced and no 
witness hadTeon examined when the application 
was made by a memorandum Clod on behalf 
of the accused by their advocate. It was stated 
in the memorandum that neither tho first infor¬ 
mation report nor the inquest report mention- 
ed the Dames of any of the accused in tho 
case and that none of- the witnesses knew them 
either by name or'by identity and that in 
the interest of justice it was necessary that an 
identification parade should be held in respect 
of both the identity and names of the fifteen 
accused mentioned therein by the eight wit¬ 
nesses also mentioned therein. The Magistrate 
rejected the application on the ground that there 
was no provision for holding a parade at that 
stage of the case and under similar circum¬ 
stances. 

[3] It was contended before me by Mr. N. 
Rajagopalan that it was an elementary right 
of the accused to insist upon proper identifica. 
tion and it was necessary in the interest of 
justice that an identification parade should be 
directed when the accused disputed tho ability 
of the prosecution witnesses to identify them 
either by name or by recognition. He relied on 
the decision of the Lahore High Court in A. I. R. 
1943 Lah. 303 1 and A. I. R. 1945 Lab. 48. 2 Refer¬ 
ence was also made by him to the judgment of 
Kuppuswami Aiyar J. in Cri. r. c. No. 131S of 
1940. 

[ 4 ] I am unable to find any provision in the 
Code which entitles an accused to demand that 
an identification parade should be held at or 
before the enquiry or the trial. An identifica¬ 
tion parade belongs to the stage of investigation 
by the police. The question whether a witness 
has or has not identified the accused during 
the investigation is not one which is in itself 
relevant at the trial. The actual evidence re¬ 
garding identification is that which is given by 
the witnesses in Court. The fact that a parti¬ 
cular witness has been able to identify the 
accused at on identification parade is only a 
circumstance corroborative of the identification 
in Court. If a witness has not identified tho 
accused at a parade or otherwise during the 
investigation the fact may be relied on by the 
accused, but I find nothing in tho provisions of 
the Cede which confers a right on the accused 
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to demand that the investigation should be con¬ 
ducted in a particular way. A 3 the learned 

Judges pr-int out in 1932 M. W. N. 427. 3 

“Identification parades are held Dot for the purpose 
of giving defence advocates material to work on, but 
in order to satisfy investigating officers of the bona 
fidcs of the prosecution wit nesses." 

In A. I. R 1943 Lab. 303 1 Blacker J. held that: 

“Whenever an accused person disputes the ability 
of the pro-ecution witnesses to identify him, the Court 
should direct an identification parade to be held save 
in the most exceptional circumstances.’**" 

With great respect to the learned Judge I am 
unable to find any provision of law which 
compels the Court to so direct a parade. It i3 
not clear from the judgment whether the Court 
making the enquiry or holding the trial should 
itself hold the parade or if the Court should 
stay its proceedings and direct the parade to bo 
held before another Magistrate. I 11 my opinion 
it does not take into account the important 
fact that an identification parade is a part of 
the investigation and once the case has reached 
the stage of an enquiry before the Magistrate 
the investigation is at an end and all that takes 
place thereafter should take place in Court and 
foim part of the record of the case. 

f5J Now it is quite clear that statements 
made at an identification parade are not sub¬ 
stantive evidence at the trial. It must be very 
embarrassing to the Magistrate making an 
enquiry to listen to statements made by the 
witnesses at an identification parade which will 
not bo evidence at the enquiry. Further it is not 
incumbent on the prosecution to examine all the 
witnesses cited by them and all those who took 
part in the identification parade. It will then 
mean that the Magistrate has heard the state¬ 
ments of witnesses who will not he examined at 
the enquiry. If on the other hand it is suggested 
that a different Magistrate should hold the 
identification parade it appears to mo that there 
is no provision whatever for such a course when 
a particular Magistrate is seized of the case. The 
observations in a. i. r. 1945 Lah. 48 2 are really 
obiter because that case dealt with a regular 
appeal against the conviction by a Court of 
Session. In that case the Magistrate who made 
the enquiry refustd an application by the accus¬ 
ed to arrange for an identification parade on 
the following grounds, viz., that the witnesses 
knew the accused before and that the applica¬ 
tion was made only for the purpose of delay. 
The learned Judges held that the reasons given 
by the Magistrate were not sound. It i* true 
that they went on to observe that should any 
serious question of identity arise during the 
course of the trial the ability of tbe witnesses 
to identify the accused may be put to test be¬ 
fore the trial. With great respect I do not 


agree. If a case is posted for trial any test aa 
to the ability or credibility of the witnessed 
should be decided only in Court and nob by! 
means of an identification parade, the proceedingsj 
at which will not form part of the record of thej 
Court. 

[6] The order of Kuppuswami Aiyar J. in 
Cri. R. C. No. 1318 of 1946 was made in quite 
different circumstances. That case dealt with 
proceedings in Court. There wa3 an application 
on behalf of the accused that two accused in the 
case may be reshuffled with some others and 
that the witnesses who had been examined for 


the prosecution should then bo permitted to ba 
cross examined by the counsel for the accused- 
This application was rejected by the Magistrate- 
In revision Kuppuswami Aiyar J. passed an 
order as follows: 

“Tbe lowtr Court wag not justified in refusing to 


shuffle the parties and arrange them in a different 
order so that the accused may have a chance of know¬ 
ing whether tbe witness is able to identify him or not. 
This is a common right which every litigant is entitled 
to claim. The learned Magistrate was not justified in 
dismissing the application of the accused for this- 
purp >se The revision is allowed and a further opportu¬ 
nity will be given to the witness to identify the accused 
after reshuffling." 

This case obviously dealt with an identificatioa 
of the accused in Court by a witness who wa» 
being examined for the prosecution. If a similar 
request is made in the present case also at the 
time of the examination in Court of any of the 
prosecution witnesses, I am sure, the Magistrate- 
will accede to such a request. 

[7] In my opinion the Magistrate was right- 
in holding that the accused were not entitled as- 
of right to demand that an identification paradej 
should he held at which the witnesses mentioned 
by them should be called upon to identify tboj 
accused. The revision case is therefore dismissed. 

p p tr- /rj c Revision dismissed . 
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Chandrasekhara Aiyar J. 
nas Rodrigues — Petitioner v. Safi than 

•fmiriTl ‘mI^P^No. 483 of 1947, Decided on 
-1947, from order of Addl. Dist. Magistrate, South 

lira, D/- 7-12-1946. 

) Criminal P. C. (1898), S. 520-Appeal from. 
, r under S. 517 in the matter of disposal of pro- 
v lies before District Magistrate and not Ad- 


The Additional District Magistrate’s Court cannot be 
regarded as a Court of Appeal. He U not straightway 
and hy reason of his appointment as Additional Dis¬ 
trict Magistrate vested with all or any of tbe powers 
of a District Magistrate under the Code. Tbe powers 
that he shall exercise shall be those powers that may 
be conferred upon him by the Provincial Government. 

A an appeal from an order under S. 517 in the matter 
of disposal of property can be taken to the District 
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Magistrate, which is the Court of appeal: 192^ 
M. W N. 557 (FB). Fi ll. [Paras 1 and 2] 

Annotation: (’46-Corn.) Cr. P. C., S. 520 N. 1 Pt. 4. 

(b) Criminal P C. (1898), S. 439 — Additional 
District Magistrate wrongly entertaining appeal 
and passing orders—Only High Court can intcrtere. 

Where the Addition il District Magistrate having no 
jurisdicion wrongly entertuius an appeal and passes an 
order the only Court tb it can interfere is the High Court 
in revision : 1928 M. W. N. 557 (FB), Foil. [Para 1] 

Annotation: (’46-Com.) Cr. P^ C., S. 439 N. 1. 

Case re Jen ed: — 

1. (’28) 1928 M. W. N. 557 (FB), Maria Pillai v. Rama- 
nathan Chettiar. 

O Qopalaswami — for Petitioner. 

S. Ram ay y a Nayak — for Respondent. 

Public Prosecutor — for the Crown. 

Order. —If I may say so with respect, there 
is much force in the view taken by the Full 
Bench in 1923 M. W. N. 557 1 that the only Court 
'that can intertere with an order like the one we 
have before us in this case is the High Court in 
[revision. But the Full Bench was prepared to 
hold in accordance with the procedure that had 
(been followed in this Court for several years 
[that an appeal from an order under S. 517 can 
be taken to the District Magistrate, which is 
described by the Code as the Court of Appeal. 
We are concerned only with an appeal against 
an order relating to the disposal of property 
and not an appeal for the main case itself, in 
which event the Court which hears the appeal 

can pass appropriate orders regarding the dis¬ 
posal. 

[• 2 ] The Additional District Magistrate’s 
Court cannot be regarded as a Court of Appeal. 
;He is not straightway and by reason of his 
.appointment as Additional District Magistrate 
vested with all or any of the powers of a 
District Magistrate under the Code, for s. 10 (2) 
provides that the powers that ho shall exercise 
shall bo those powers that may bo conferred 
upon him by the Provincial Government. Sec¬ 
tion 4t.7 (2) indicates his subordination to the 
District Mugistiato whose Court is regarded as 
the Court of Appeal. 

[31 The order male by the Additional District 
Magistrate in the case was therefore without 
jurisdiction and is set aside; the result being that 

the order of the Sub- Magistrate will stand 
restored. 


C.R.K./R.G. 


Order set aside. 


A. I. R. (35) 1948 Madras 115 [C. N. 58.] 

Yahya Ali J. 

In re Laxmana Xudar and others _ Peti¬ 

tioners. 

Crin-innl Revn No 226 find Cri. R<-vn. Petn. No. 215 
of J947, Decided on 11-4-19-17, fioru order of 2nd Class 
Magistrate, Ambasamudram, D/-22-2-1947. 


Criminal P. C. (1898), S. 195 (1) (b) - All- gations 
against accused constituting ofience under.8. 395, 
Penal Code, and not one under S. 206 — Necessity 
of sanctu m 

Wheie the accused, who were charged under S. 395, 
Penal Code, for having forcibly n-moved entile winch 
had been attached and left in tlife custody of the sure¬ 
ties und* r orders of the civil Court, were Hlle-ed to have 
been armed with deadly weapons, that they were live in 
number and that they conjointly committed the offence 
witu a dishonest intention : 

Held that these elements dist nquished the offence 
under S. 3u5 from one under S. 20d, Penal Code, and 
for such an offence the sanction ot the civil Court was 
not necessary for prosecuting the accused. [Para 2] 

Krishnamurthi — for Petitioners. 

Public Prosecutor — for the Crown. 

Order. — This is an application to quash the 
charge and proceedings in p. R.C. No.l ot 1917 on 
the file of the Second class Magistiate, Auiba- 
samudram. Two contentions are raised by Mr. 
Krishnamurty. The first is that, as t' e facts of 
the complaint disclose an oflenco under S. 2C0, 
Penal Code there should he a written complaint 
by the District Munsifs Court, Ambasamudram, 
under S. 195 (1) (b), Criminal P. C.. and that m 
the absence of such a complaint, an enquiry 
even into the charge of dacoity which forms the 
subject-matter of this case cannot proceed. The 
second objection is that on the showing of the 
complaint itself there was no dishonest intention 
on the part of the petitioners and that there¬ 
fore a chargo under S. 395, Penal Code cannot 
stand. 

[2] Some cattle belorging to petitioners 2 and 
3 were attached before judgment by the complai¬ 
nant p.W. 2 as the plaintiff in 8. C. S. No. 494 of 
1916 in the District Mimsil’s Court. Auibasamu- 
dram. After attachment the cattle were le t in the 
Custody of V. W9. 1 and 2 as sureties. The case 
against the petitioners is that while the cattle were 
in the custody of the sureties, they along with 
others went in a body and committed cUcouy 
armed with deadly weapons and forcibly remo- 
vi d the cattle and thus committed an offence 
under S. 395, Penal Cole. The argument is that 
since the cattle had been left in the sureties’ 
custody under orders of a Court of Justice, 
their fraudulent removal constituted an offence 
under S. 206, Penal Code and that the require¬ 
ments of s 195 (1) (b) cannot bo circumvented 
by prosecuting the offenders under a gravt r 
charge under s. 395, Penal Code. Such a con¬ 
tention would have lial some force if tho 
elements constituting both the offences wi re more 
or lecS identical, but in the prtBenfc case s. 395 , 
Penal Code is not only a much graver ofience, 
but certain additional features ex’st which do 
not form the ingredient? of s iOG Penal Code, 1 
viz. that the petitioners were alleged to have 
been armed with deadly weapons, that they'; 
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were five in number and that they conjointly 
[committed the offence v\ith a dishonest intention. 
These elements distinguish the offence under 
s S95 from one under s. 2CG, Penal Code and it 
cannot be said that for such an offence the 
sanction of the civil Court is necessary for pro¬ 
secuting the petitioners. 

[3] Coming to the second objection it must be 
noticed that the preliminary objection as to the 
want of sanction was raised at au initial stage. 
It will be open to the petitioners if the prosecution 
fails to establish dishonest intention on the part 
of the accused, to contend at the appropriate 
stage that the essential requirement of S. 395, 
Penal Code has not been fulfilled. The peti¬ 
tion i3 dismissed. 

C.R.K./v.R. Pciilion dismissed. 


A. I. R. (35) 1948 Madras 116 [C. X. 50.] 

Rajamannar J. 

In re K. Venkata Reddi — Petitioner. 

Criminal Revn. No. 5G1 and Cri. Revn. Pctn. No. 457 
of 1947, Decided on 28-7-1947, from orderof Stationary 
Sub-Magistrate. Pulivendla, D/- 2G-5-1947. 

Evidence Act (1872), S. 25-“Police Officer’’— 
Prohibition Sub-Inspector. 

A confessional statement made to a prohibition Sub- 
Iuspcctor is not inadmissible in evidence under S. 25 as 
he is not a “police officer": Case law discussed. 

[Paras G and 8] 

Cases referred : — 

1. (’34) G1 Cal. G07 : 21 A. I. R. 1934 Cal. 580 : 150 
I. C. 5G1 : 35 Cr. L. J. 1071 (F B), Amin Sharif! v. 
Emperor. 

2. (’27) 51 Bom. 78 : 14 A. I. R. 1927 Bom. 4 : 99 I.C. 
330 : 28 Cr. L J. 122 (F B), Naooo v. Emperor. 

3. (’33) 12 Tat. 4G : 19 A. I. R. 1932 Tat. 293 : 140 
I. C. 283 : 31 Cr. L J. 1 (S.B.), Radbakishun Mar- 
wari v. Emperor. 

4. (’32) 1932 M. W. N. Cr. G9, Muhalaksbmayya v. 
Emperor. 

5. (’34) 1934 M. W. N. Cr. G7, Duraisami Nadar v. 
Emperor. 

6. (’38) 1938-1 M. L. J. 238 : 25 A. I. R. 1938 Mad. 
160 : 173 I. C. 448 : 39 Cr. L. J. 338, Public Prose¬ 
cutor v. Marimuttu Gounden. 

7. (’46) 1946-2 M. L. J. 480 : 34 A. I. R. 1947 Mad. 
308 : 229 I. C. 23G : 4S Cr. L. J. 326, Majilvaha- 
nam v. Emperor. 

8. (’46) 1946-1 M. L. J. 368 : 33 A. I. R. 194G Mad. 
430 : 226 I. C. 269 : 47 Cr. L. J. 865, In re, Somesh- 
war II. Shelat. 

B. Jaganvadha Das and C. V. Dhikshitalu — 

for Petitioner. 

Public Prosecutor —for the Crown. 

Order.—The only question which arises in 
this Revision petition is whether a confessional 
statement recorded by a Prohibition Sub-Ins¬ 
pector is not admissible in evidence because it is 
a confession made to a police officer. The deci¬ 
sion turns upon whether a prohibition Sub-Ins¬ 
pector can be deemed to bo a "police officer” 
within the meaning of s. 25, Evidence Act. The 
Stationary Sub-Magistrate, Pulivendla, has held 


A. I. R. 

that he is not and therefore the statement of the 
accused recorded by him is admissible. 

[2] Mr. Jagannadha Da3 for the petitioner 
took me through all the relevant provisions of 
the Madras Prohibition Act. In particular he 
stressed upon the following provisions. Section 16 
declares that all offences under the Act shall be 
cognizable and the provisions of the Code of 
Criminal Procedure, 1698, with respect to cogni¬ 
zable offences shall apply to them. Section 3S 
provides how a person arrested under the provi¬ 
sions of Ss. 28, 29,82 or 33 has to be dealt with. Sub¬ 
section (3) of that section says that on the arrested 
person being brought in custody beforo a prohi¬ 
bition or police officer, such officer shall hold 
such enquiry as be may think necessary. Ho 
relied particularly on these two provisions and 
G. O. NO. 475, Mis. 2056 Revenue dated 21-9-1946 
which declared every prohibition station house 
to be a police station. This G. O. is apparently 
issued in accordance with the definition in S. 3, 
sub-s. (13) which says that "police station" 
includes any place which the Provincial Govern¬ 
ment may, by notification, declare to be a police 
station for the purposes of this Act. 

[3] Learned advocate for the petitioner con¬ 
tended that the term "police officer” which has 
not been defined in the Evidence Act should not 
be understood in a restricted sense to comprise 
only officers regularly employed in the police 
department but it should include officers invested 
with powers to detect offences and to investigate 
into them. IIo relied upon the Full Bench deci¬ 
sions in GL cal. GOT 1 and 51 Bom. 7S. 2 He how- 
ever admitted that the decision in 32 rat. 4G, 
takes a different view. This decision was itself 
discussed in the Calcutta Full Bench decision in 

G1 Cal. G07. 1 , . . 

[ 4 ] The Madras High Court has, in a series of 

cases, taken the view that an excise officer 
under the Madras Abkari Act is not a police 
officer within the meaning of S. 25, Evidence Ac ^ 
Sundaram Chetti J. in 1932 M. W. N. Cr. 69, 
Bard swell J. in 1934 m. W. n. cr. 67, Ilorwill J. 
in 1938-1-M. L. J. 23S« and very recently Vabya 
Ali J. in 191 C- 2 -M. L. J. 180 , 7 have taken this 
view in spite o£ the fact the excise officers are 
invested with several powers similar to and ot 
the nature of police powers. I find it difficult to 
distinguish these cases from the present case and 
X find nothing in the Prohibition Act which 
warrants my so doing. 

[ 5 ] The Calcutta and the Bombay cases must 
be read with the respective provisions of the 
Acts with which they dealt. In 61 Cal. 607, 1 the 
relevant provision was s. 74, sub-s. (3) Bengal 
Excise Act, which declared the area to which an 
excise officer empowered under S. 73(2) is appointee 
shall be deemed to be a police station and such 
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officer shall be deemed to be the officer in charge 
of such station. The Bombay Full Bench deci¬ 
sion (51 Bom. 7S") mu3t be read along with S. 41, 
Bombay Abkari Act, which provides inter alia 
that every officer in the conduct of investigation 
of all offences punishable under the Act shall 
exercise powers conferred by the Code of Crimi¬ 
nal Procedure on an officer-in-cbarge of the 
police station for the investigation of a cogniza¬ 
ble offence. That an identical conclusion would 
be reached if there is a similar provision in any 
other enactment is evident from the decision of 
a Division Bench of this Court in 194C MI. L. J. 
869.® It was there pointed out that a special 
officer of the Commercial Tax Department 
invested by the Provincial Government with the 
powers under S. 12(3), Hoarding and Profiteer¬ 
ing Prevention Ordinance is a “police officer ” 
within the meaning of s. 1 G 2 , Criminal P. C.and 
S 4 25, Evidence Act because sub-s. (3) of s. 12 of 
that Ordinance enacted that in conducting the 
investigation the officer shall have all the powers, 
duties, privileges and liabilities of an officer-in¬ 
charge of a police station under the Code of 
Criminal Procedure, 1S98, when investigating a 
cognizable offence within the limits of his station. 

[c] It is true that the G. O. referred to by 
Mr. Jagannadha Das declares a prohibition 
station house to be a police station within the 
meaning of the Prohibition Act, but it does not 
make the prohibition officer or an officer-in¬ 
charge of a prohibition station a “police officer.” 
To my mind a very important fact which mu 3 t 
be taken into account in coming to a decision 
on this que3tion is that throughout the Act in 
more than one section “police officer” is men¬ 
tioned ^ in contradistinction to a “prohibition 

officer”: vide Ss. 32, 41, 42, 45, 46, 47, 48 and 49. 

[7] It is not permissible to decide the ques- 
tion on an anxiety to escape what is pointed out 
as an anomaly. It is impossible to avoid it and 
as an instance one can refer to the fact that a 
confession made before a village Munsif is ad¬ 
missible in evidence but a confession made 
beforo the District Superintendent of police is 
not. 

[8] I therefore agree with the Magistrate that 
the statement of the accused made to the prohi¬ 
bition Sub-Inspector is not inadmissible in evi¬ 
dence under s. 25, Evidence Act. The petition is 
therefore dismissed. 

C.R.K./d.H. Petition dismissed. 

•» 

A. I. R. (35) 1948 Madras 117 [C. N. GO.] 

Yahya Ali J. 

In re S. K. V. Krishnavatharam — Petitioner. 

Criminal Revn. No. 9 and Cri. Revn. Petn. No. 9 ot 
1947, Decided on 9 1-1947. 


Criminal P. C. (189S), S. 144 (4)-Ex parte order 
under S. 144 —- Application under 9. 144 (4) — 
Applicant offering evidence—Duty of Magistrate. 

When nn application under S. 114 (4) is made and 
when the petitioner offers evidence to show cause 
against the continuance of the ex parte order ag .in.-t 
him, it is the obvious duty of the Magistrate to hold an 
enquiry and he cannot without holding that enquiry 
anticipate what the nature of the ovideneo would be 
and coDtirm his ex parte order. [Para 2] 

Annotation : (’46-Coni.) Criminal P. C.. S. 144, 
Note 11. 


T . T . Srinivasa . liyangar , K. K ).m rlhi and 
1[. Dicarahanath — for Petitioner. 


Public Prosecutor — for the Crown. 


Order. — The petitioner is respondent m 
in M. c. no. ll of 19-JG before the Distric.- 
Magistrate, West Godawari, and is an advocate 
practising at Ellore. Along with the rest he was 
served with an order dated 10-12-194under 
S. 144, Criminal P. C., passed ex parte, prohibit¬ 
ing him inter alia from holding meetings and 
processions and doing picketing and other 
demonstrations to incite and provoke peaceful 
workers employed in the various organisations 
in the Ellore Municipal area and in tho imme¬ 
diate vicinity. On 1G-12-J94G nn application was 
made by the petitioner to the District Magistrate 
to rescind the order after holding an enquiry 
and it is stated by Mr. V. V. Srinivasa Aiyungar 
for the petitioner that the petitioner bad then 
at hand eight witnesses to be examined. The 
District Magistrate refused to examine any wit¬ 
nesses and dismissed the petition. In his order 
dated 23-12-194G dismissing the petition the 
District Magistrate says that as his ex parte 
order was only two weeks old and, as it was 
passed with a view to maintain law and order 
and ensure public peace and tranquillity, be con¬ 
sidered it unsafe to rescind the order at that 
stage either wholly or even so far as it con¬ 
cerned a single respondent, lie proceeded to 
observe that it would be easy for the petitioner 
to adduce evidence to show that he merely 
accepted innocent briefs in his professional 
capacity. 

[2] When an application under S. 144 ( 4 ), 
Criminal P. C., is made and when tho petitioneri 
offers evidence to show cause against the conh 
tinuance of the ex parte order against him, it is 
the obvious duty of the Magistrate to hold an! 
enquiry and he cannot without holding that- 
enquiry anticipate what tho nature of the evi. 
denco would be and conGrm his ex parte order. 
The order of the District Magistrate dated 1 
23-12-194G is set aside and the District Magistrate 
is directed to hold an enquiry on the petition 
dated 1G-12-19J6, filed by the petitioner, respon¬ 
dent 45 before him, after giving notice to tho 
petitioner and affording him sufficient oppor- 
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tunity to show cause again3t the continuance of 
the ex parte order against him. 

C.R.k./n.S. Order set aside. 


A. I. R. (35) 1948 Madras 118 (1) [C. N. 61.] 

Chandrasekhara Aiyar J. 

Alluri Venkata Suryanarayanaraju mid 
others — Petitioners v Pakalapati Sundara 
R a. in n chan d ra raj u — Respondent. 

Criminal Revn. No. 1087 and Cri. Revn. Petn. 
No. 1040 of 1946, Decided on 22-7-1917, from order of 
Addl. First Class Magistrate, Rajabmundry, D/- 5-HK 
1946. 

Criminal P. C. (1898), S. 145 (4)— Fugitive, 
scrappy and recent possession — Order should not 
be under S. 145 (4) but under S. 146. 

Where a week or ten d>ns before the report of the 
Circle Inspector recommending proceedings under 
s. 146, there h is been a scramble for possession between 
the two parties and in tins scramble some kind of work 
here and some kind of work there might have been 
done by one 6ide or the other to lend support to their 
pleas < f possession,such possession of a lugitive, scrappy 
or recent character is not the po-sessioo that is con¬ 
templated under sub cl. 4 of S. 145 as tbe possession 
which should be maintained by tbe Magistrate subject 
to the result of the decision of a civil Court. Neither 
side has effective pos-ession arid under such c-rcum* 
stances the proper order to make i 3 one under S. 146, 
namely, that the property be attached until a competent 
Court determines the r gbts of the parties or determines 
who is the person entitled to possession. [Para 2] 

K. S. J ayarama Aiyar and P. Satyanarayanaraju 
—for Petitioners. 

V. T. Rangasuami Iyengar for P. A. Raju — 
for Respondent. 

Public Prosecutor — for the Crown. 

Order. — This is a revision directed against 
the order of the Additional First Class Magis¬ 
trate, Rtijabmundry, in m. C. no. 1 of 1946, 
holding that the property in dispute called 
Perugu Lanka was in the possession of 
the “a” party, namely, Pakalapati Sundara 
Ramachandraraju, and that “his possession shall 
continue until he is evicted therefrom in due 
course of law. There is a direction that tbe 
attachment made on 24-4-1946 be raised and that 
the “a” party should be put in possession of the 
land in dispute. 

[2] It is apparent from the order itself that 
the possession on which reliance has been placed 
by ther Magistrate for coming »o tbe conclusion 
that the "a” party was in such possession, com¬ 
menced only in February 1946. This is what he 
says: 

The indication of possession is, not the raising of 
bunds last .year, but the raising of bunds and tbe erec¬ 
tion of cattle-shed this year in February 1946.” 

The jurisdiction of the Magistrate under S. 145, 

Criminal P. C., was invoked by a report of the 

Circle Inspector of Police dated 28-2-1946. and 

the report states that the cattle-shed Hnd the 

bunds which each party claims as having been 


brought into existence on the land were only a 
week - or ten days old. This statement of the 
Circle Inspector of Police is confirmed as correct 
by the Additional First Class Magistrate. If this 
is tbe truth, then there i3 no gainsaying 
the tact that apparently there has been a 
scramble for possession between the two parties 
and that in this scramble some kind of work 
here and some kind of work there might have 
been done by one side or the other to lend sup 
port to iheir pleas of possession. Such possession 
of a fugitive, scrappy or recent character is not 
the possession that is contemplated under 
sub-cl. 4 of S 145 as the possession which should 
be maintained by the Magistrate subject to the 
result of the decision of a civil Court Neither 
side ha9 effective possession aDd under such 
circumstances the proper order to make was 
one under S. 146, namely, that the property be 
attached until a competent Court determines the 
rights of the parties or determines who is the] 
person entitled to possession. The order of the 
lower Court is hence set aside and such aD order 
will be substituted in its place. The First Class 
Magistrate is directed to appoint forthwith a 
receiver to take possession of the property 
pending final adjudication on the rights of the 
parties in a civil Court. 
c.r.k./r.g. Order set aside . 


A. I. R. (35) 1948 Madras 118 (2) [G. N. 62.] 

HoR WILL J. 

Angathevan minor by guardian mother , 
Nagnthal and others — Appellants v. A R. L. 
T r . Natarajan Chettiar and others — Respon¬ 
dents. 

Second Appeal No. 1342 of 1945. Deoided on 
13-3-1947. against decree of Court of Sub-Judge, Coim¬ 
batore, in A. S. No. 350 of 1944. 

Civil P. C. (1908), S. 11 — Decision in claim 
petition — Effect — Civil P. C , O 21, R. 58. 

A decision in tlie claim proceedingsbas no application 
beyond tbe execution of the decree which lias given 
ri=e to those proceedings and doe3 not operate ng res 
judicata in proceedings in execution of another decree: 
32 A I R. 1945 Mad. 333 (F. 13.), Pci. on; 18 A. I. R, 
1931 P. C. 114, Pcf. . .. [Para 2] 

Any dirta found in previous proreelmgs are not 

admissible in evidence in subsequent proceedings. 

[Pira 3] 

Annotation : <’44-Com.) Civil P. C., S. 11 N. 23; 
O. 21 K. 58 N. 23. 

Cases referred :— 

1. (’31) .‘3 All. 103 : 18 A. I. R. 1931 P. C. 114 : 58 
I. A. 158 : 132 1. C. 598 (P. C.l, Munni Bibi v. Triloki- 

n«*b. ^ 

2. (*46) I. T,. R. (1946) Mad. 79 : 32 A. I R. 1945 
Mad. 333 : 221 1. C. 216 (F B), Narsimbaehariar r.. 
Rnghava Padayacbi. 

N. Sivaramnkrishna Iyer — for Appellants. 

P. S. Ramachandran — for Respondents. 

Judgment. —Id a former execution proceed¬ 
ing in execution of another decree, the same 
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question at03e a3 arise3 in the present suit, 
i. e., 

“whether the property in dispute was the property of 
-defendant 1 or whether it was property in which defen¬ 
dant 3 had a share which could be attached aud sold in 
-execution of the decree against him?” 

It was there held that defendant 3 did have a 
share in the property, it being the property 
of the joint family consisting of defendant 1 
-and his two sons, defendants 2 aud 3. This same 
•question arises now in execution of another 
decree. The Courts below held that the earlier 
decision operated as res judicata in the present 
proceedings; because (i) the question arose be¬ 
tween defendant 1 and defendant 3, (ii) it was 
necessary to decide that question for the purpose 
of disposing of the claim by the plaintifl, and 
(iii) the question was finally decided. The lower 
appellate Court also found on the evidence and 
on certain judgments filed before it in connection 
with the question of res judicata , that it bad 
been proved in the present case that the proper, 
ty was the joint family property of defendants 
1 to 3. 

[2] The decision in 53 ALL. 103 1 has been 
cited here on behalf of the contesting respon¬ 
dent as an authority with regard to the question 
of res judicata, it being contended that there, 
too, a somewhat similar question arose in claim 
proceedings, which was afterwards the subject of 
a title suit between co-defendants. It is however 
unnecessary to decide whether the ordinary laws 
of res judicata between co defendants would 
here apply; because it was held in I, L. R. 1946 
U&d. 7Q 2 that a decision in a claim suit as well as 
in the claim petition has no application beyond 
the execution of the decree which had given rise 
to those proceedings. It is true that it was not 
neceesary for the Full Bench in l. L. r. 1946 
Mad. 79, 2 to consider whether the decision in 
a claim suit operated as res judicata in pro. 
-ceedings in execution of another decree; but the 
learned Judges clearly felt it necessary to decide 
that question in order to set at rest the conflicts 
and uncertainties arising out of previous deci. 
sions. The point was carefully considered and 
thp learned Judges were of opinion that a claim 
suit, arising as it does out of claim proceedings, 
has relationship only to the particular decree 
that was being executed. 

[3] The other question is one of fact; but the 
learned Subordinate Judge has taken into account 
passages found in the judgments of the trial 
Court and the appellate Court in the previous 
proceedings and in concluding his discussion of 
this question of fact, ho said, 

‘ On a proper appreciation of the entirooral and docu¬ 
mentary evidence adduced and considered along with 
the judgment in O. S. No. 80 of 1937, tbe only irresis¬ 
tible conclusion that follows i3 that this property could 
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not have been the self acquisition of defendant 1 or 
treated as such.” 

In various passages in the discussion of this 
point, the learned Subordinate Judge referred to 
an important admission of de'endant 1 and 
said that he found no reason for discrediting the 
evidence of the plaintiff’s witnesses. On the 
other hand, there can be little doubt that the 
judgments in the previous proceedings were 
given considerable weight and might, therefore, 
have affected bis judgment and decision. Clearly, 
dicta found in other judgment are not admis¬ 
sible in evidence, and it iscoucoled here that the 
learned Subordinate Judge should not have refer¬ 
red to auy passages from those judgments. 

[ll The appeal is therefore allowed and 
remanded to the lower appellate Court tor fresh 
disposal after disregarding the previous judg¬ 
ments. 

[5j Costs of this second appeal will abide the 
result. Couitfto paid on the memorandum of 
second appeal will be refunded. 

C.R.K./v.B.B. Appeal allowed. 


A. I. R. (35) 1948 Madras 119 [C. N. G3.] 

Rajamannar J. 

Dudekula Babakka of Kurlapalle — Peti» 
tioner v D Pedda Varadappa of Kurlapalle 
— Respondent. 

Criminal Revo. No. 756 and Cri. Revo. lYtn. 
No 725 of 1946, Decided on 24-7 1947, from order cf 
Taluk Magistrate, Dbarmavaram, D/- 17-4*1916. 

Criminal P. C. (1898), S. 539-B — Omission to 
make memorandum — Effect. 

Where the Magistrate takes into account several 
circumstances for coining to the conclueion that the 
prosecution evidence is highly interested and th< roughly 
unreliable and almost all the circumstances re ic*d on 
by him are based on tbe evidence in the ea*e and ho 
does not resort to any impression gathered at the 
personal inspection, it cannot be said that there hug 
been a failure of justice merely hecau-e the Magistrate 
has not made notes of inspection and a copv of the 
notes has not been supplied to the comp'amant : 15 
A. I R. 1928 Mad. 494, Disting. [Paras 2 and 3] 

Annotation(’46-Cjm.) Cr. P. C., S. 539-B, N. 10, 
Pt. 2. 

Case referred :— 

1. (’28. 5» M. L. J. 442 : 15 A. I. R. 19>8 Mad. 494 : 
109 I. C. 363 : 29 Cr. L. J. 539, In re Radar Batcha 
Sahib. 

E. Subramaniam — for Petitioner. 

Public Prosecutor — for the Crown. 

Order. — This is an application to revise the 
order of the Taluk Magistrate, Dbarm-varam 
acquitting ihe accused in c. C. No 1 of 1946 on 
his file for an offence under S. 354, Penal Code 
with which he was charged. 

[ 2 ! The only point raised in this case on 
behalf of the complainant is that after the entire 
evidence was recorded the Magistrate inspected 
the alleged scene of offence and imported the 
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impressions which he received from such inspec¬ 
tion in the consideration and appreciation of 

the evidence and that his conclusion i3 vitiated 
* 

by this irregularity. No doubt under S. 539-B, 
Criminal P. C. the Magistrate should have 
recorded a memorandum of the relevant fact3, 
if any, observed by him at such inspection and 
such a memorandum should form part of the 
record of the case and a copy of it should be 
furnished to the Public Prosecutor, complainant 
or the accused on application. It has not been 
shown that the Magistrate in this case made 
notes of inspection and that a copy of the notes 
was supplied to the complainant. But I do not 
agree that merely because there was this irregu¬ 
larity the order of the Magistrate should be 
revised. I am not convinced that on account of 
this irregularity there has been a failure of 
'justice. 

[3] The Magistrate takes into account several 
circumstances for coming to the conclusion that 
the prosecution evidence is highly interested and 
thoroughly unreliable. Almost all the circums¬ 
tances relied on by him aro based on the evi¬ 
dence in the case. The facts which may be said 
to have been gathered by the Magistrate from 
the personal inspection and referred to by him 
are that the place looked a busy locality and 
that the fencing put up near Nallagundlu to the 
garden land of the accused was low and could 
be easily scaled over; but, in my opinion, thedeci- 
sion in the case did not turn upon the fact 
whether there was a high fence or a low fence 
to the garden of the accused. The point was 
that it wa3 most improbable that the accused 
should instead of getting into his adjoining 
garden unnoticed, have run in another direction 
from which p. Ws. 2 and 3 were coming There 
was ample evidence in the case that the garden 
of the accused adjoined the alleged scene of 
offence. It is only the Magistrate that mentions 
about the fence, but the existence of a fence was 
not even elicited on behalf of the complainant, 
as properly pointed out by the learned Public 
Prosecutor. The point made by the Magistrate 
that it was inexplicable why the accused should 
go the way in which ho is alleged to have gone 
instead of going into his garden is based on the 
evidence in the case, and there is no necessity 
to resort to any impression gathered at the 
personal inspection. 

[4] The learned advocate for the complainant 
relied upon the decision of Devadass J. reported 
in 54 M. L J. 412. 1 In that case the whole question 
turned upon there being an entrance or not, and _ 
the impression that the Magistrate received at 
the inspection was that the entrance was an old 
one, and the learned Judge thought that this 
view of the impression received by the Magis¬ 


trate influenced him in accepting the evidence 
for the prosecution as true. Nothing like this 
can he found in the present case. I am convinced 
that the complainant has not been prejudiced in 
any way by the irregularity committed by the 
Magistrate. The revision petition fails and 
dismissed. 

C.R.K./V.R. Revision dismissed. 


A. I. R. (35) 1948 Madras 120 [G. N. 64.] 

Rajamannar J. 

Sivakami Ammal — Plaintiff—Appellant 
v. C. Ganpathia Pillai and another — Defen - 
dants 1 and 2 — Respondents. 

Second Appeal No. 1820 of 1915, Decided on 
10-12-1946, from decree of Sub-Judge, Madura, in A. 8. 
No. 36 of 1945. 

Civil P. C. (1908), O. 21, R. 66 — Failure to 
notify charge — $>ale in execution of decree for 
arrears of property tax due to municipality — 
Failure to notify charge or decree for arrears of tax 
for subsequent period — Effect. 

A municipality obtained a decree for arrears of pro¬ 
perty tax due for the years 1931 to 1933 and enforced 
the statutory charge available to them and brought the 
property to sale in execution of the decree and it was 
purchased by A. Neither in the execution application 
nor in the sale proclamation the fact that the munici¬ 
pality had obtained a decree with a charge for the 
arrears of tax due for the further period was notified. 
But the municipality brought the same property to sals 
in execution of the subsequent decree and D purchased 
it. A was not made a party to these execution proceed¬ 
ings. A. thereupon, instituted a suit for a declaration of 
his title as purchaser contending that the municipality 
was estopped from bringing the property to sale again 
in enforcement of the charge in a subsequent decree by 
reason of their omission to mention it in the execu¬ 
tion application and the sale proclamation in the 
earlier suit: 

Held, that the municipality ns a decree-holder was 
bound both to have notified the existence of the charge 
and the decree for arrears of tax for subsequent period 
in the previous execution n3 well as to have brought on 
record A in subsequent execution. Not having done 
either, no act of theirs in the subsquent execution could 
adversely affect the title obtained by A. The mere fact 
that the decree-holder was a municipality which had ft 
statutory charge accruing for every year’s tax dae did 
not affect the position: 15 Mad. 303 and 15 Mad. 41-, 

Bel. on-, 30 A. I. B. 1943 All. 115 (F-B.), Disting. 

[Para. 4 & 5] 

Annotation: (M4.Com.) C.P.C , 0.21, B. 66, N. 1U 
Pt. 20. 

Cases referred: — 

1 (’92) 15 Mad. 303, Jagannatba v. Gangi KedJi. 

2 f'92) 15 Mad. 412, Kasturi v. Venkata CbaUpathi. 

3. (’27) 52 M L. J. 222: 14 A. I. R. 1927 Mad. 1142 : 
100 I C 493, Giriya Sbetti v. Anathamma Shpttithi. 

4, (’43) I. L R. (1943) All. 453 : 30 I. R. 1943 All. 
115 : 205 I. C. 539 (F.B.), Nawal Kishore v. Municipal 
Board, Agra 

T. L Venkatarama Aiji/ar — for Appellant. 

V. Seshadri and K. S. Iiamamurthy 

— for Respondents. 

Judgment _The plaintiff is the appellant. 

The suit was to set aside the order passed by the 
District Munsif, Madura Town, in E. A. no. S3T 
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of 1943, which was an application filed by the 
plaintiff under o. 21, R. 97, Civil P.C. The faots 
are not in dispute but it i3 necessary to state 
them to appreciate the contention of the parties 
in this appeal. The subject-matter of the suit is 
a house in Madura Ttiwn which was owned by 
defendant 2, who is the husband of the plaintiff. 
The Madura Municipality sued defendant‘2, in 
O. 8. no. 396 of 193-4 on the file of the District 
Munsif’s Court of Madura Town and obtained a 
decree. That suit was to enforce the statutory 
charge in respect of the arrears of property tax 
for the years 1931 to 1933. Though the decree 
was obtained in 1934 the house was brought to 
sale only on 21-10-1940 and the plaintiff became 
the purchaser at the court sale. A sale certificate 
was issued to her on 23.11-19-10. Meanwhile the 
municipality had brought another suit against 
defendant 2, for arrears of property tax for the 
year3 1934 to 1937 and obtained a decree in 
August 1937. In spite of having obtained this 
decree in 1937 the municipality did not mention 
the existence of the decree or the charge for tho 
arrears of the years covered by the decree either in 
the sale proclamation or in execution proceedings 
in o. S. No. 396 of 1934. Though the plaintiff be¬ 
came the purchaser on 21-10 1940 she did not 
succeed in obtaining delivery of the property 
which was first obstructed by her husband’s 
brother and brother's son and though she ob¬ 
tained on order for removal of obstruction by 
them there was again difficulty in obtaining 
possession. On 15-12-1941 defendant 1 , who is 
the contesting respondent here became the pur¬ 
chaser of the same property in execution of the 
decree in O. S. No. 146 of 1937. Though by the 
date of the execution proceedings the plaintiff 
had become the purchaser of tho property the 
municipality as a decree.holder did not choose 
to bring on record the plaintiff in the execution 
proceedings. The sale in favour of defendant- 1 , 
was thereforo in proceedings of which the plaintiff 
had no notice. When the plaintiff eventually 
filed E. A. NO. 837 of 1913 under o. 21, r. 97, 
Civil P. C., there w«3 obstruction by defendant l 
claiming under bis purchase in execution of the 
decree in o. S. No. 146 of 1937. The plaintiff’s 
application was dismissed. Hence she wa3 oblig¬ 
ed to file the suit out of which the present 
second appeal arises to set aside that order and 
obtain a declaration of title to the property. 
Tho loarnod District Munsif of Madura decreed 
the suit. It i3 not necessary to give the reasons 
for his decision. On appeal by defendant 1 tho 
learned Subordinate Judge of Madura reversed 
the decision of the learned District Munsif and 
dismissed the suit. The plaintiff has therefore 
filed the second appeal Though there are several 
grounds raised by the appellant in her memo¬ 


randum of appeal, I have heard her learned 
counsel only on one point, as in my opinion, tut 
appeal can be disposed of on that point. 

[2] It is contended for the appellant that when 
the suit property was proclaimed for sale in 
execution of the decree in o. S. no 390 of 1931 
in E. P. No. 062 of 1939 the municipality who was 
the decree-holder in that suit failed to notify the 
decree which they had obtained in O. S. no. 140 
cf 1937 and the chargo they had on the property 
for the arrears of property tax for the years 1934 
to 1937. Tho fact of this omission is of course 
not disputed, but the learned alvocate tor the 
appellant contends that on account of the iriiluii 
to notify the existence of the subsisting charge 
for subsequent years the municipality is estoppe.i 
as against the auction-purchaser, i.e , the plain 
tiff from asserting any claim to bring the pro¬ 
perty to sale in enforcement of the chargo for 
the subsequent years, lie relied upon two ruling- 
reported in 15 Madras. In tho fust of which, l; 
Mad. 303, 1 the plaintiff attached the property 
and brought it to sale iu execution of a decree 
against defendant 1, and the other defendants 
purchased at the court sale, the property. The 
plaintiff had at the time a mortgage over tla 
same property. But notice of his mortgage was 
not given in the execution proceedings. When 
the plaintiff sued to realise his security under 
the mortgage by sale of the premises which were 
in the possession of the auction-purchasers, it 
was held by the learned Judges that the plaintiff 
was estopped from setting up his claim because 
bo had allowed the auction-purchasers to buy 
without notice of tho mortgage in his favour. 
The other decision in 15 Mad. 112, 2 lays down a 
similar proposition. The learned Judges there 
say a3 follows: 

“The ground of decision is that it was plaintiff who 
led intending purcha c ers to believe that the property 
was ofiered for sale free of cocumbmnces, and that 
plaintiff by concealing the existence of a lien, of which he 
was aware, led the purchaser to pay full value for the 
property.” 

The same rule of estoppel, a3 was euunciated 
in those two rulings was applied in 52 M. L. J. 
222, 3 a case where a lessor sought to proceed 
against the property which he had brought to 
sale in execution of a decree obtained by him 
for arrears of rent for a particular year for the 
arrears due thereon for the next year which had 
fallen due by the time of the sale in execution 
of the first suit and which lcmained unpaid. 
Curgenven J. held that tho existence of tho 
arrears of rent for the subsquent year not having 
been disclosed in the sale proclamation the pur¬ 
chaser at the court sale was not liable to pay 
that amount. The decision in 15 Mad. 412 2 was 
followed. 

[3] In the lower Courts reliance appears to 
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have been placed on a decision of the Full Bench 
o* the Allahabad High Court reported in I.L. R. 
(1043) ALL 453. 4 But they appear to have over¬ 
looked the important distinction between the 
facts of the case before cho Allahabad High Court 
and the present case. In the Allahabad case in 
execution of a decree which one ‘n’ obtained 
against ‘s’ certain premises owned by ‘s’ were 
brought to sale and s Id by public auction and 
were purchased by the decree-holder himself. 
At the time the sale took place the house tax and 
water rate were in arrears but the purchaser was 
not aware. It was held that the municipal tax 
would not cease to be a first charge on the pro¬ 
perty merely because th* y were not notified in 
the sale proclamation. That was a case where 
the municipality was held not to have lost its 
statutory first charge because of an omission by 
a third party decree-holder to mention the subsis¬ 
tence of the charge in favour of the municipality 
in execution proceedings taken by him. But in 
the present case it is the Municipal Council 
which brought to sale the property in execution 
in the tirst instance in O. S. No. 306 of 1934 and 
it was the same municipality which again brought 
the property to sale in execution of the subse¬ 
quent decree obtained by it. In the Allahabad 
case there could not be any question of estoppel 
because it was not the municipality that was 
guilty of auy omission. The Municipality was 
not a party to the decree in which the plaintiff 
became a purchaser. 

[4J Learned advocate for the contesting res¬ 
pondents. i. e., defendant 1, in my opinion, 
did not meet this argument but put forward 
a contention that the successive charges in favour 
of the municipality can be enforced by succes¬ 
sive sales. Learned advocate for the appellant 
never contested thi3 nor was it necessary for 
him to so contest. It is too well established to 
admit of any doubt that the municipality gets 
the benefit of successive charges in respect of 
arrears of rent for successive periods. Un¬ 
doubtedly the same property can be brought to 
3ale any number of times for the arrears for 
differeut periods. It i3 also true that in each 
case the arrears are the first charge subject to 
Government revenue. But all this is beside the 
point. The real question in this case has nothing 
to do wirh the rights of the municipality as a 
municipality. The question is whether a party, 
who obtains a decree against a property and 
brings it to sale when on the same property 
there is a subsisting charge, is bound to notify 
the existence of that charge for the benefit 
of the intending purchasers. The law is the same 
for municipalities as for private persons. A 
municipality does not cease to be a decree-holder . 
because it is a municipality. 


Is] It is because this point was overlooked 
that the learned advocate for the respondent 
urged another contention justifying the action 
of the municipality in not bringing on record in 
the second suit the plaintiff who had become, to 
their knowledge, the purchaser in execution of 
the decree iu O. S. No. 396 of 1934. The learned 
advocate contended that under s. 88, District 
Municipalities Act, it was the duty of the 
transferee to have given notice to the municipa¬ 
lity of the transfer, and if be had not done so 
the municipality was not bound to bring him on 
record in subsequent proceedings. But unfortu¬ 
nately this is mixing up two things viz., the rights 
and powers of a municipality as a statutory body 
having specific powers conferred by the statute 
and the municipality as a decree-holder. The 
effect of not giving a notice under S. 88 (l) is 
stated in the other sub-section of that section it¬ 
self which has no bearing on the question in 
issue in this case but has only a bearing on the 
liability for payment of subsequent taxes. The 
municipality, in my opinion, was bound both to 
have notified the existence of the charge and the 
decree for arrears for subsequent years in the exe¬ 
cution proceedings in 0. S. No. 396 of 1934 i. e., in 
•E r. No. 602 of 1939 a3 well as to have brought on 
record the plaintiff in E. P. No. 900 of 1941 in the 
second suit by which date to its knowledge the 
plaintiff had become the purchaser of the property 
which they were bringing to sale. Not having done 
either I am clearly of opinion that no act of 
theirs in the subsequent execution proceedings 
could adversely affect the title obtained by the 
plaintiff by virtue of her purchase in E. P No. 662 
of 1939. It was suggested that though there may 
be an estoppel as against the municipality there 
could be no estoppel against the auction-pur¬ 
chaser but no authority has been cited for this 
position and I do not agree with this contention. 

[6] The decree of the lower appellate Court 
is set aside and the decree of the learned District 
Munsif of Madura Town is restored with costs 

throughout. Leave refused. 

C.R.K./K.S. Appeal allowed . 

A. I. R (35) 1948 Madras 122 [C . N. 65.] 
Gentle C. J. and Rajamannar J. 
iV. Siddique and Co., by power.of-attorney 
agent, Ali Moliamed — Appellant v. P. L. 
Rangiah Chettiar — Respondent. 

Appeal No. 641 of 19 45, Decided on 28-2-1947, 
against decree of Sub-Judge, Coimbatore, D/-23-3 1945. 

(a) Colton Cloth and Yarn (Contracts) Ordinance 
(1944), s. 2 —Applicability to cases of refusal to take 
delivery. 

The principle in assessing the damages on a breach 
of contract is to place the parties in the same position 
as they would have been if the contract had been duly 
performed. Where, if delivery had taken place under ft 
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contract tho plaintifi would have been entitled only to 
recover the price in accordance with the rate fixed by 
the order made under the Cotton Cloth and Yarn 
(Contro') Order 1913, the plaintiff cannot make the 
defendant liable for the original cmtnct price far in 
excess of ibe price fixed by the Order l'or bis breach of 
contract by refusing delivery. [Para 15] 

(b) Sale of Goods Act (1930), S. 23 — Appropria¬ 
tion — What amounts to— Seller informing buyer 
to take del very — Buyer replying that he would 
take delivery after decision of Government as to 
maximum prices. 

Where in pursuance of a contract entered into on 
26-4-1943 for the sale of bales of cotton yarn, the seller 
informed the buyer on 6-7-1943 th it the bales sold were 
ready and required him to take delivery early an 1 the 
buyer replied on 7-7-1943 that be would make arrange¬ 
ments to take delivery at the <nd of the month or early 
next month pending (lie decision of the Government in 
respect of maximum piic-s of cloth.or yarn. 

Held, that by his letter of 6 7-1913 the seller had 
appropriated specific goods towards the contract and the 
buyer had, by his reply accepted the appropriation. 
Property in the goods lmd pa<s*d to the buyer and 
there was a concluded sale: (1827) G 13. & C. 339: (1910) 
1 K. B. 459 and 1906 A. C. 419, lief. 

[Paras 17 and 21] 

(c) Interpretation of statutes — Construction 
making some part superfluous. 

Such a sense is to be made upon the whole of the 
statute as that no clause, s<*nteo •e, or word shall prove 
superfluous, void or insignificant, if by any other cons¬ 
truction they may all be made useful aDd pertinent. 

[Para 23] 

(d) Cotton Cloth and Yarn (Contracts) Ordinance 
(1944), S. 2 (l) and (2) — ‘ Sales” — Meaning of— 
Sale concluded before 15-8-1943 but delivery after 
19-8-1943 — Applicability of section. 

The‘sales’in sub.s. (2) mean concluded sales in which 
the property has passed Pom the seller to tho buyer 
irre-pectivo of the fact whether delivery has taken place 
or not. If a concluded sale has been made beforo 15-8- 
194 t, the Ordinance will have no application to such a 
sale though delivery may take place or may be contem¬ 
plated to tike place after the date (i. e., 19 8-1943) of 
the order of the Textile Commissioner, because such de¬ 
livery would take place not in pursuance of a contract 
for sale but in pursuance of tho sale. The Ordinance 
applies to all executory contracts whether before or 
after its commencement, but if there is an executed or 
completed sale, if it is before 15-8 1943 the Ordinance 
will not apply; hut if it is after 15th August, though it 
may bo before 19 8-1913, the Ordinance will apply. 

[Para 23] 

(e) Cotton Cloth and Yarn (Contracts) Ordinance 
(1944), S 2 — Retrospective effect. 

There is nothing in the Ordinance to render anything 
illegal that which was legal at the time when it was 
(lon e- [Para 24] 

Where, a contract was entered into nn 26-1-1943, 
for the purchase of bales of cot'on yarn at a certain 
priu > end the huver, in spite of the request of the seller, 
evaded taking del.vory of the goods and for this breach 
Of coniMC the sGler demanded on 21-8-1943, the price 
fixed in the cm tract which was far in excess of the 
price fixed in ihe order of the Textile Commissioner, the 
buyer cannot, on the ground that the Ordinance is re¬ 
trospective, contend that in demanding the price in 
excess it wa9 tho seller who committed the breach. 

(Para 21] 

Cases referred : — 

1. (1827) 6 B. & C. 338, Rohde v. Tliwnites. 


2. (1919) 1 K. B. 459: 88 L.J.K.B. 726: 120 L. T. ISO, 
Pignataro v. Gilroy. 

3. (19061 1906 A. C. 419 : 75 L. J. Ch 621 : 95 L. T. 
68, Badiscbo Amlin Und Soda Fubrik v. Hickson. 

4. (16SS* 1 Show 103, R. v. Barehet. 

5. (1093) 1 Show 532. II u Court v. Fox. 

C. II. Po.t'a'uiraman, R. Ramasubhu Aii/ar and 

V. Raviasivami — lor Appellant. 

Aduoeale-Gcneral and V. Sjshadri 

—for Respondent. 

Rajamannar J.—TIrs appeal arises out of a 
suit tiit 1 by tho appellants in tho Court of the 
Subordinate Judge of Cohabit >ro an oust the 
respondent to recover a sum of its lo.fi.w i o ub 
damages for breach of cm tract Tin- Inver 
Court granted them a decree for its 3.;'9-1-0. 
The plaintiffs appellants claim in the appeal 
tho balance of rs. 7086-3-0 whereas tho dniVn- 
dant-re*pondent has fiied a memorandum °f 
objections praying for the total dismissal of tho 
suit. R >th parties are wholesale dealers in cot¬ 
ton yarn. 

[2] On 26-4-1943, the plaintiffs agreed to sell 
anrl tho defendant agreed to purchase 31 bales 
of Palaniandawar Mills cotton yarn, counts 
40 x 10 x 4o, each bale containing 10 bundles of 
10 lbs. each at price of Its. 42-4-0 nett per 10 lbs. 
The terms of the contract were reduce! to 
writing and included besides the quantity, 
quality, description and price the following 
among other terms : 

“(1) Vuida or despatch July 1913. Ex mills delivery. 

(2) The buyer agrees to accept the sellers’ gelo.vn 
delivery at sellers’ option between the first ami last day 
of July and to pay the full value for the same before 
delivery and to accept the goods even if any delay is 
made for any reason by sellers in giving delivery. 

(3) The payment against R. R. and delivery at 
Coimbatore or through the bank, all charges to be borne 
by the buver. 

(4) If tbe buyer fails to take delivery as required by 
the sellers’ notice, the seller shall have right to sell such 
go-ids bv public or private sale at buyer's risk after 
giving due notice to the buyer. 

On 6-7-1943 tho plaintiffs intimated to the defen¬ 
dant that the bales sold to him were ready and 
required him to make arrangements to tako 
delivery early. The defendant replied on 7 7- 
1943, that he would make arrangements to take 
delivery of the bales by the end of the month or 
early next month subject to the pending decisions 
of the Government. The reference was obvious¬ 
ly to the action proposed to be taken by the 
Government ns announced by the Cotton Cloth 
and Yarn Control Order of 1943 published at 
New Delhi on 17 G 1943, in exercise of the powers 
conferred by R. 81, Defence of India Rules. 
This order inter alia provided that an officer 
called the Textile Commissioner may by notifi¬ 
cation in tho official Gazette “fix the maximum 
prices both ox-factory and retail at which all or 
any classes or specifications of cloth or yarn may 
1 >g sold." Clause 12 of the Order is as follows ; 
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“No manufacture or retail dealer shall sell or offer to 
sell any cloth or yarn in excess of the maximum ex-fac¬ 
tory or retail price, as the case may be, fixed under this 
Order in respect thereof; and no person shall otherwise 
contravene any notice or direction of a Textile Com¬ 
missioner issued under this order.” 

It may be mentioned that in terms it did not 
deal with the price of cloth or yarn sold by one 
' wholesale dealer to another wholesale dealer or 
by a wholesale dealer to a retail dealer. This 
was not apparently recognised till some time 
later. 

[3] The plaintiffs protested in their letter of 
8-7-1913 against the suggestion that any decision 
of the Government would affect their transac- 
tion and they called upon the defendant to take 
delivery of the bales immediately without any 
delay. After waiting for some time they again 
addressed the defendant on iOfcb July once more 
calling upon the defendant to take delivery im¬ 
mediately of the bales which were kept ready. 
They added aa.a post-script the following: 

“As per Government orders we have to complete 
the balance stock very early and so please note that since 
we have no fre-li yarn licence, if you make any further 
delay in taking delivery of the above bales you will be 
held fully responsible for nny actions if taken by the 
Government.” 

C-i] The defendant’s reply to this demand was 
cryptic and was in these terms : 

“In this connection I cannot commit myself with fur¬ 
ther writings of mine except to confirm the statements 
already made in my letter dated 7th inst. which please 
note.” 

[5] The plaintiffs wrote on 20th July ac¬ 
knowledging this letter and informing tho 
defendant that there w-as nothing in the Govern¬ 
ment order affecting the contracts entered into 
before the order and called upon him to take 
delivery of the bales immediately. On 20-7-1913 
the defendant wrote a long letter in reply. The 
material portions of that letter are as below : 

“You seem to have written your above dated letter 
to me not taking into consideration the day to day 
events that are takiog place, regarding the yarn and 
cloth business and also of the contracts after the pro¬ 
mulgation of the ordinance .... You know when the 
Government of India promulgated the ordinance they 
. have clearly stated 40 to 50 per cent, of the prices are to 
be cut down as prices are high. Our contract took place 
before passing of the ordinance without the knowledge 
of such an ordinance being promulgated by the Govern¬ 
ment .... Please note deliveries cannot be effected to 
your satisfaction and at the same time I have to in¬ 
form, you please postpone yourself taking deliveries also 
either from mills or from merchants till the final deci¬ 
sions arrived at.” 

The plaintiffs again repeated in.their letter of 
29th July their request that tho defendant should 
take delivery of the bales immediately and 
reiterated their position which they had taken 
up already, viz., that there was nothing in the 
Government Order affecting the contracts al¬ 
ready entered into. The defendant in his letter 
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of 31-7-1943 came out with a new proposal. He 
wrote a3 follows : 

“You know further we are not in free market. The 
contract was entered into when the market was ill 
a free state and when nobody knew the coming of the 
so-called ordinance. The passing of the ordinance is to 
bring down the rates only and not to make the market 
go up. With this intention the Government promulgat¬ 
ed the ordinance to bring down tho prices by 40 to 50 
per cent. This matter I have brought to your knowledge 
in all my previous letters. Yet without yourself taking 
into consideration all the things you are simply hurry¬ 
ing me up to take delivery. The ordinance was pastel to 
bring down the level by 40 to 50 per cent, and this idea 
of the Government has been achieved. Y'ou know we 
ate not in free market and prices cannot go high even 
if one waits six months or one year which is not at all 
possible under the present conditions duo lo the ordi¬ 
nance market. As such please let me know whether 
you can forego 40 to 50 per cent, as per Government’s 
intention. On receipt of your reply to thi3 I will sea to 
take delivery.” 

[G] To this letter the plaintiffs replied that 
the market bad come down only to 25 per 
cent, but in any event they could not allow 
any reduction in the prices fixed under the 
contract and called upon the defendant to take 
delivery immediately This demand oqly result- 
ed in another letter from the defendant on' 
l-S-1943 in a vein similar to that of his letter of 
31st July. 

[7] It is common ground that subsequent to 
this letter, the parties met on 2-8-1943 Both the 
plaintiff’s’ agent and the defendant admit that 
they met on that day and had a talk relating 
to the suit contract. On that day after the perso¬ 
nal interview 7 the plaintiff’s addressed the follow¬ 
ing letter : 

“Ref. 31 bales of 40’a Palaniandavar July deli¬ 
very sold to you at Rs. 42-4-0 per 10 lb. as per con¬ 
tract dated 26-4-1943 through broker Mr. Chinnappa 
Mudaliar. We hereby confirm our settlement of today 
in person with you with regard to the above contract 
as under : 

We have allowed you a reduction in the price of 
Rs. 10-8-0 (Rs. ten and annas eight only), per 10 lb. 
and therefore agree to deliver the above bales at Rs. 31 
fits, thirty one and annas twelve (?) only) per 10 lb. 
Y’ou should take delivery of the above bales immediate¬ 
ly. Thus the above contract is settled between us. 
Please confirm this letter and take delivery immediately 
and oblige.” 

The defendant’s reply on 3-8-1943 was as 
follows : . 

‘‘Your letter of the 2nd inst. regarding the settle¬ 
ment arrived at as agreed by both of us by a reduc¬ 
tion of Rs. 10-8-0 per bundle from the contracted rate 
is to hand. I herewith consent and confirm the same. 
While confirming this letter please note the delivery of 
these bales will be taken by about the loth inst. 
Meanwhile please send me a cheque for Rs. 4680 as 
por bill and also letter, dated 5-6 1943 being difference 
cowards 26 biles 20s. Somasundram. Y'ou may 
either send a cheque for the amount or deduct the 
amount from the bill when Palaniandavar bales & rc 
delivered to me.” 

[8] The reference in the latter part of the 
letter is to a totally different contract with 
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which we are nob concerned in this appeal. 
There is nothing in the language of this letter to 
suggest that the defendant made the sending of 
a cheque a condition precedent to his taking 
delivery of the bales from the plaintiffs. There 
is nothing on record to show what happened 
subsequently after this letter was received by 
the plaintiffs until 19-3-1943, when the plaintiffs 
addressed a letter to the defendant enclosing an 
invoice for the goods. They stated in that letter 
that they were sorry to note that in spite of the 
settlement on 2nd August, the defendant'had 
not taken delivery of the above bales and that 
the invoice was being sent for the amount calcu¬ 
lated in accordance with the settlement. 

[9] The date on which this letter was address¬ 
ed is rather important because on that date the 
Textile Commissioner in agreement with the 
Chairman of the Textile Control Board after 
approval by the Government of India in the 
Department of Industries and Civil Supplies 
issued a statement in and by which he fixed the 
ceiling price for certain standard varieties of 
cloth and yarn including the variety of yarn 
covered by the suit contract, viz., the 40 ’s, by 
which an ex-mill ceiling price of Rs. 25-5 G, was 
fixed per bundle of 4 lbs. The statement also 
contained the following directions: 

“The above nre the maximum ex-mill ceiling prices. 
It has been agreed that cloth and yarn will behold at 
these prices or at corresponding prices for other qualities 
in retail at a uniform maximum price all over India, 
which shall not exceed a margin of 15 per cent over the 
ceiling prices excluding freight and other charges which 
will not be above 5 per cent, or a total gross margin of 
-0 per cent. The public will therefore bo enabled to buy 
thc-ir supplies at the above prices plus 20 per cent. 

It has been further agreed that in respect of undeliver¬ 
ed goods originally contracted for delivery in August 
1943 and onwards prices for all deliveries subsequent to 
the date of this announcement will be reduced to the 
ceiling prices mentioned above. The Board has under¬ 
taken to ensure that merchants who receive those conces- 
sion-i from the mills will pass them on in full to their 
bine's. Supplies should therefore be immediately availa¬ 
ble to the consumer at the above prices.” 

[10] It may be noticed that by this order the 
ceiling prices were not fixed in respect of sales 
by one wholesale dealer to another wholesale 
dealer or by one wholesale dealer to a retail 
dealer. The defendant who had evidently been 
waiting for such a Government order immedia¬ 
tely wrote to the plaintiffs drawing their 
attention to it and requesting them to send a 
bill as per that order for the value of 31 bales 
along with a cheque for Rs. 4GS0, in respect of 
the othor contract. The plaintiffs replied on 21st 
August that the Government order only applied 
to the August contracts and as their contract 
was of July they were entitled to the payment 
of the amount as per their invoice. They added 
the following post script : 


“Please note that if you do not fake delivery uftliedl 
bales against payment within 24 hours of the receipt ot tbi- 
letter the bales will be sold at market rate at your risk 
and you will be held fully responsible for all losses 
thereof.” 

[11] The defendant in his reply on the same 
date drew the attention of the plaintiffs to 
the fact that the Government order would 
apply to all deliveries made subsequent to the 
date of announcement and that the prices should 
be at the Government late and for the first time 
the defendant added a further condition that 
before delivering 31 bales ovm ai the (lovern- 
ment rate tbe plaintiffs should suid the amount 
of Rs. 4030, in respect of a different contract cr 
allow them to deduct that amount fiom the to t 
of the 31 bales. The defendant unambiguously 
declared that, unless the plaintiffs did so, he 
would not take delivery even of a single bale. 
There is a further exchange of letters. In their 
letter of 22nd August the plaintiffs pointed to 
the defendant that it was agreed that delivery 
should be taken at the reduced rate by 15th 
August. Eventually on 3C-S-1943, 31 bales were 
sold by public auction at the risk of the defen¬ 
dant for a sum of Rs. 23.630. The plaintiffs then 
sent to the defendant a bill for tbe difference 
between the price as per contract after allowing 
the reduction agreed unon less the amount 
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received at the resile, viz, Rs. 10 025 4-0. Then 
there was an excLange of notices between the 
parties through their lawyers and the suit was 
instituted on 7-12-1943, for the recovery of the 
said sum. 

[ 12 ] The defendant raised several plea3 in 
his written statement originally filed as well as 
in an additional written statement. Ho denied 
that he committed a breach of contract and 
alleged that the default was on the part of the 
plaintiffs who refused to deliver at the prices 
fixed by the Government. The learned Subordi¬ 
nate Judge held that the breach of contract was 
committed by the defendant and not by tlio 
plaintiffs. He held, however, that the order of 
the Textile Commissioner dated 19-8-1913, (the 
date given by the learned Judge as 21 S-1943, i3 
apparently a mistake) would apply to the suit 
contract and that the plaintiffs would be entitled 
only to the difference between the price calculat¬ 
ed according to tbe ceiling prices and the 
amount fetched at the resale, viz., Rs. 3539-1-0. 
He accordingly passed a decree for that amount 
in favour of the plaintiffs and dismissed the rest 
of his claim. 

[13] Though the suit was instituted on 7-12- 
1943, the decision of the main question arising 
in the suit and in tho appeal ultimately rests on 
the construction o? tho provisions of the ordi¬ 
nance passed subsequently on 13-1-1914. The 
attempt of the plaintiffs-appollants lias keen to 
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escape from the operation of the provisions of 
this ordinance while on the other hand the 
defendant-respondent would rely upon its terms 
as applying to the present case. It is therefore 
important to reproduce the material provisions 
of this Ordinance. It is called the Cotton Cloth 
and Yarn (Contract-) Ordinance, 1944, and was 
made and promulgated by the Governor-General 
in exercise of the powers conferred by S. 72, 
Government of India Act, on 13-1-1944, and came 
into force at once. Section 2 (1) and (2), are as 
follows: 

"(1) Where after tbe making of any contract for the 
sale of cotton cloili or cotton yarn by one wholesale 
dealer to an ther or by a wholesale dealer to a retail 
d* aler the maximum prices cx-factory and retail at which 
Euch doth or yarn npiy be sold have teen fixed by an 
omer made under the Cotion C!oih and Yap (Control) 
Order, 1913, then notwithstanding anything to the 
contrary in such contract, where any delivery takes 
place in pursuance of that contract on or after the date 
of the said order, the maximum price which may be 
charged for such cloth or yarn shall not in any case 
exceed the maximum retail price fixed by the said order, 
nor shall it in the case of the first or any subsequent 
sale alter delivery from tbe manufacturer exceed by 
more than a peicentnge to be fixed in this behalf by the 
Textile Commi-sioner the price paid on the o.-casion of 
the la^t preceding transfer, or if the said ordtr has fixed 
a maximum price in respect of such sale, that maximum 
price; and where in pursuance of any such contract, the 
buyer has paid a price exceeding that laid down in this 
section, whether voluntarily or in execution of a decree 
passed by a Court or otherwise, be shall be entitled to 
receive fiom tbe seller any sum so paid in excess. 

(2) The provisions of this section apply to contracts 
made whether before or after the commencement of 
this ordii an<e, and to sales made in pursuance of any 
6uch contract on or after the 15th day of August 
1913.” 

[14] It is common ground that the date of 
the order made under the Cotton Cloth and Yarn 
Control Order, 1943, referred to in S. 2 ( 1 ) of tbe 
Ordinance is 19-8-1913 Mr. C. R. Pattabhiranmn, 
leaned counsel for tbe appellants based his 
contention that the ordinance has no application 
to the suit transaction on two grounds. 

[ 15 ] The first ground is that the ordinance 
only applies to cases where there has been 
delivery on or ufter the date of the order fixing 

k o 

the ceiling prices, viz. 19-8-1913 and admittedly 
in this case there was no delivery of the goods 
to tbe defendant and so the ordinance has no 
application. The logical result of this argument, 
as learned counsel himself frankly conceded, 
would be that if the defendant bad taken delivery 
in accordance with the demand of the plaintiffs in 
their letter of 19 th or 22nd August 1943, then they 
would not be entitled to charge the defendant 
with a price higher than the ceiling price fixed 
by the Textile Commissioner, but as the defen¬ 
dant had refused to take delivery he could be 
made liable for tbe original contract price far 
in excess of the ceiling price. I am unable to 


agree with his contention. The fact that the 
defendant refused to accept delivery cannot 
render his liability greater than if he had accept¬ 
ed delivery. The principle in assessing the 
damages on a breach of contract is to place the 
parties in the same position as they would have 
been if tbe contract bad been duly performed. 
If the contract had been so duly performed, the 
plaintifl '3 would have been entitled only to 
recover the price in accordance with the rate 
fixed by the Textile Commissioner in his order 
dated 19 8-1943 and the plaintiffs cannot be in a 
better position because the contract has been 
broken. The contention of the learned advocate 
for the appellants practically invites me to hold 
that the defendant has to be penalised with an 
additional liability for his wrongful act of breach 
of contract. There is nothing in the ordinance to 
support this contention which must therefore 
fail. 

[16] The second ground urged by Mr. C. R. 
Pattabhiraman is .that the ordinance has no 
application to this case because under S. 2, sub- 
s. (2) the provisions of the ordinance only apply 
to sales made on or after 15-8-1913 ai d in the 
present case there is a sale made before that 
date. This contention involves a determination 
of (l) a question of fact, viz. whether there was 
a sale made before 15 8-1943 and ( 2 ) a question 
of law, viz. whether the provisions of tho ordin¬ 
ance would not apply to the case of a completed 
sale before 15 8-1943 when delivery is made or is 
contemplated to be made after 19-S-1913, i.e., the 
date on which the ceiling prices were fixed. 

[ 1 7] According to the appellants, by their letter 
of 6 - 7-1943 in which they informed the deien- 
dant that the bales sold to him were ready and 
asking him to take delivery, they definitely 
appropriated specific goods towards the contract 
entered into with the defendant. On 7-7-1913, 
the defendant in reply to this letter informed 
the plaintiffs that arrangements would be made 
to take delivery of the bales by the end of the 
month or early next month. This reply would 
amount to an acceptance of the appropriation 
made by the plaintiff's. The condition mentioned 
in the defendant’s letter, viz. “subject to the 
pending decision of the Government which please 
Dote” had reference only to the prices that may¬ 
be fixed; but otherwise there was no objection to 
the act of appropriation. The property in the 
goods therefore passed to the buyer, i. e., tbe 
defendant, and there was a concluded sale. The 
subsequent correspondence proceeds entirely cd 
the basis that definite goods had been appio* 
priated and the defendant was only trying 
to evade taking delivery in tbe hope of securing 
the benefit of a Government notification com¬ 
pulsorily reducing the price. Mr. Pattabhiraman 
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next submitted that at any rate when, after 
31.7-1943, the parties met and arrived at a settle- 
menta3 regards reduction in price and exchanged 
the letters dated 2nd August and 3rd August 1943 
(Exs. P. 11 and p. 11-A) respectively, there was 
an unconditional assent. He relied upon the 
language of the letter addressed by the defendant 
on 3-8-1943 (Ex. P. U-a) in which be definitely 
consented and confirmed the settlement arrived 
at. The only request made by the defendant 
was that delivery of the bales may be postponed 
till about 15th August and the plaintiffs’ letter 
of 22nd August (ex. P. 14) shows that they evi¬ 
dently accepted this position. Mr. Pattabhiraman 
relied upon certain English decisions in support 
of his contention that the evidence in this case is 
sufficient to establi-h a concluded sale. The fiist 

of them is the early case in (1827) G B. and c. 38b 1 

“A, having in his warehouse a quantity of sugar, in 
bulk, more than sufficient to fill twenty bog-h.ads, 
agreed to sell twenty hogsheads to B, but there was no 
note in writing of the contraot sullicient to sati-fy tbe 
►Statute of Frauds. Four hogsheads were delivered to 
and accepted by B A filled up and appropriated to B 
sixteen other hogsheads, and informed him that they 
were ready, and desired him to take them away. B 
said he would take them as soon as he could.” 

It was held that the appropriation having been 
made by A, and assented to by B, the property 
in the sixteen hogsheads' thereby passed to the 
latter, and that their value might be recovered 
by a, under a count for goods bargained and 
sold. Bayley J. observed as follows: 

‘‘In laet, the plaintiffs did appropriate, for tbe benefit 
of the defendant, sixteen hogsheads of sugar, and they 
communicated to the defendant that th-y had so appro¬ 
priated them, and desired him to lake them away; and 
the latter adopted that act of the plaintiffs, and said be 
would send for them as sion as be could. I am of 
opinion that by reason of that appropriation made by 
the plaintiffs, and assented by the defendant, the pro¬ 
perty in the sixteen hogsheads of sugar pa-std to the 
vondte.” 

Holroyd J. said: 

‘‘I am of opinion that the selection of the sixteen 
hogsheads by the plaintiffs, ftl ,d the adoption of that 
act by the defendant, converted that which before was 
a rmro agreement to sell into an actual E ale, and that 
the property in tbe sugars tb. re by passed to tbe detcu- 
dant; and, consequently, that he was entitl'd to recover 
the value of the whole under the count for goods 
bargained and sold.” 

tl8j Id the next case in (1919) 1 K. B. 159 2 the 
acceptance of tbe buyer to the appropriation 
made by the seller was inferred from a mere 
neglect of the buyer to reply to the notice of ap¬ 
propriation. In that case, the seller wrote to the 
buyer that tho bags covered by the contract 
were ready for delivery and added that lie 
would bo pleaded if tho buyer could send for 
them at once us they were very short of rooju. 
The buyer did not send for them; be never 
replied to the letter Sometimo later, the bags 
were stolen. It was held that tho property in the 


bags had passed to the buyer and he was not 
entitled to damages for non-delivery. 

[19] Learned counsel also referred to tho 
following passage from the speech of Lord 

Loreburn L. C. in 19C6 A. c. 419 3 at p. 421: 

“A contract to tell ur ascertained goods is not a com¬ 
plete sale, bin a promise to sell. There must be added to 
it some art which con plc'es the sale, such as delivery 
or the appropriation of specific goods to the contract by 
the assent, express or implied, ot both buyer arid sellc-r. 
Such appropriation will convert the executory agreement 
inio a complete sale. 

Wbnt nctmlly happens need not involve anv change 
eitl cr in the condition of the giods or in their I. cation 
They were the property of the seller before 'ho appro¬ 
priation; the* became the property of the buyer as -t on 
as they are appropriated; and that is all.” 

[ 20 ] He also relied on S 23, sub-s. ( 1 ), Indian 
Sale of Goods Act, which runs thus: 

“Where there is a contract for the sale of mincer* 
tained or future goods by description and good- of that 
description and in a deliverable statcareunconditionally 
appropriated to the contract, either by tin- scl’er with 
the assent of the buyer or by tho buyer with ibe assent 
of the idler, the property in the g< ods thereupon ja-.-es 
to tbe Inner, Such assent may be expre.-s or implied, 
and may be given either before or after the appropria¬ 
tion is made.” 

[21] I think there is considerable force in tho 
contention raised on behalf of the appellant. 
There is no doubt whatever, and it was never 
suggested, that there were always ready at the 
plaintiffs’ gedown the 31 bales answering to the 
contract description. Accoidiug to the contract, 
the buyer had to accept the sellers’ godown 
delivery. It is iu the evidence of the defendant 
himself that tbe planitiffs' shop is in a street 
adjacent to the street in which his shop is 
situated and only n few 100 yards away. Tho 
defendant never said that there were no bales 
which had been appropriated towards the con¬ 
tract. On tho other band he admitted that the 
plaintiffs were asking him to take delivery from 
6th July but bo wanted to take delivery after 
the Textile Commissioner bad fixed the prices. 
I am inclined to think that the letters ot fitli 
and 7th July 1943 (Exs. l\ 2 and p. 3) are evi¬ 
dence of a concluded sale. But oven assuming 
they are not, I think that on 3-8-1943 when the 
defendant definitely assented to and confirmed 
tho settlement made on 2-8-1943, there was a 
completed sale of ascertained goods and tho 
only request of tho defendant was for a postpone¬ 
ment of delivery of the goods. Assuming that the 
original contract came to an end on tho expiry 
of 31st July 1943, the goods which had been set 
apart by tho defendant under that contract had 
b come ascertained goods and they were sold fora 
reduced price on 2-8 1943 and tho defendant 
definitely agreed to it by bis letter of 3-8-1943. 

[ 22 ] The learned Advocate-General for the 
defendant contended that there w'ns no act of 
appropriation in the sense of earmarking and 
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isolation. I do not se9 what more was necessary 
than the intimation contained in the letter of 
6th July that the 81 bales sold to the defendant 
were ready and could be taken delivery at any 
Lime. The memorandum of the auction sale 
(Ex. r. 15-A) mentions the bale numbers and 
there is nothing to indicate that these bales 
were not in the plaintiffs’ godown. Actually the 
plaintiffs more than once pointed out to the 
defendant that the stock lying with them should 
he cleared very soon to comply with Govern¬ 
ment orders. The learned Advocate-General also 
urged that tki3 point was not sufficiently raised 
by the plaintiffs in their plaint but evidently he 
overlooked the fact that when the plaint was 
filed on 7-12-1910. Ordinance li of 1944 had not 
been promulgated. On that date there can be 
no doubt that the plaintiffs could claim the rate 
fixed under the contract subject of course to the 
reduction agreed upon. It was after the institu¬ 
tion of the suit that the Ordinance came into 
force and it was also considered by the learned 
trial Judge. In the memorandum of grounds of 
appeal, one of the grounds clearly raises this 
point. Ground No. 5 runs as follows : 

"The lower Court ought to have held that on the cor¬ 
respondence that passed between the parties, there was 
h sale of 31 bales of 40's PulaDiandavar Mills yarn on 
2-8-1943, the delivery of which was however by consent 
postponed to 15-8-1943.” 

There can be no doubt that where there is an un¬ 
conditional contract for the sale of specific goods 
in a deliverable state the property in the goods 
passes to the buyer when the contract is made, 
and it i3 immaterial whether the time of the 
payment of the price or the time of delivery of 
the goods, or both is postponed (s. 20, Sale of 
Goods Act). 

[23] The question that next falls for decision 
is whether the provisions of the Ordinance 
apply when there was a concluded sale before 
15-8-1943 but delivery was contemplated to be 
given after 19-8-1943. Of this latter fact there 
can be no doubt in this case because the plain¬ 
tiffs were willing to extend the time for deli¬ 
very even up to 22nd August (vide Ex. p. 34). 

The learned Advocate-General contended that 
once delivery actually takes place, or is con¬ 
templated to take place after the date of the 
order fixing the ceiling prices, i.e., 19-8-19-43, the 
provisions of the Ordinance apply and for this 
position he relies upon S. 2 sub-s. (l) of the Ordi¬ 
nance. But he was unable to suggest any case to 
which the latter part of sub-s. (2) of S. 2, would 
have application. If, according to him, the refe¬ 
rence is only to sales in respect of which delivery 
also has been made before 15-8-1943, then 
there was no reason to add those words because 
15 - 8 - 19.43 is earlier than the date fixing the ceil¬ 
ing prices and it must be remembered that the 
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Ordinance was passed long after the date on 
which the ceiling prices were fixed. The learned 
Advocate-General was therefore forced to argue 
that these words, viz , "sales made in pursuance 
of any such contract on or after 15-8-1948** 
arc superfluous. This argument does not com¬ 
mend itself to me as it is opposed to all sound 
canons of construction. The following passage 
from Craies on Statute Law, 4th Edition to 
which attention was drawn in the course of 
arguments by my Lord the Chief Justice is 
apposite in this connection: 

“In (1688) 1-Show 108 1 , it is said to be a known rule 
of interpretation ot statutes, that such a sense is to be 
made upon the whole as that-noclause, sentence, or word 
shall prove superfluous, void, or insignificant, if by any 
other construciion they may all be made useful and 
pertinent. And in (1693)-1 Show 532 5 Lord Holt said : 
‘I think we should be very bold men, when we aro 
entrusted with the interpretation of Acts of Parliament, 
to reject any words that are sensible in an Act.” 

I think a construction is possible which can 
prevent the latter part of sub-s. (2) of S. 2 from 
being disregarded as superfluous. It may be 
noted that the Ordinance refers to contracts for 
sale and to sales distinctly. "Whereas in sub-s. (1) 
of s. 2 the language is: 

“Where after the making of any contract for the sale 
of cottcn cloth or cotton yarn . . . when any delivery 
takes place in pursuance qf that contract ...” 

In sub-s. (2), the language is, 

“the provisions of this section apply to contracts made 
whether before or after the commencement of this Ordi¬ 
nance, and to sale- made in pursuance of any such con¬ 
tract on or after 15-8-1943.” 

In my opinion "sales’’ in sub s. (2) mean con¬ 
cluded sales in which the property has passed 
from the seller to the buyer irrespective of the 
fact whether delivery has taken place or not. 

If a concluded sale has been made before 
15-8-1943, the Ordinance will have no application 
to such a sale though delivery may take place or 
may be contemplated to take place after the 
19 - 8 - 1943 , because such delivery would take place 
not in pursuance of a contract for sale bu r in 
pursuance of the sale. The Ordinance applies 
to all executory contracts whether before or after 
its commencement, but if there is an executed 
or completed sale, if it is before 15-8-1943, the 
Ordinance will not apply; but if it is after 
15 8-1943, though it may be before the 19-8 1943 
the Ordinance will apply. I therefore hold that 
the Ordinance does not apply to this case. 

[24] It only remains for me to consider brief¬ 
ly the point raised by the learned Advocate- 
General in the memorandum of objections filed 
on behalf of the defendant objecting to the decree 
passed by the lower Court, that is that the defen¬ 
dant did not commit breach of contract but that 
the breach was committed only by the plaintiffs. 

The argument advanced is that the plaintiffs 
were not justified in demanding a price higher 
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than the ceiling price as a condition for deliver, 
ing the goods. No doubt on the day of such 
demand Ordinance No. II of 1944 wa 3 not in 
existence but as that Ordinance is retrospective 
the plaintiffs must be deemed to have acted 
illegally in demanding a higher price and there- 
fore should be held to have committed a breach. 
The argument to my mind appears to be most 
extravagant. There is nothing in the Ordinance 
to render anything illegal which was legal at the 
time when it was done. When the plaintiffs 
demanded the price as settled on 2 - 8 - 1943 , there 
was no Government order or notification which 
precluded them from doing so. It was the defen. 
dant who was purposely evading taking delivery 
in the hope of seouring some benefit by the pro¬ 
mulgation of a Government order. It is impos¬ 
sible to hold that the plaintiff's committed any 
wrongful act on account of which they should 
be held to have committed a breach. The learn- 
ed trial Judge was right in holding that the defen¬ 
dant is guilty of a breach of contract. 

[25] It follows that the appeal must be allow¬ 
ed and the plaintiffs are entitled to a decree as 
prayed for with costs both here and in the trial 

Court. The memorandum of objections must be 
dismissed with costs. 

[26] Gentle C. J—I agree and have nothing 

to add. . 6 

C.R.k./g.J. Appeal allowed. 


A. I. R. (35) 1948 Madras 129 (C. N. 66.] 

Chandrasekhara Aiyar J. 

Abbakka Shedthi and another — Appellants 
v. Palli Vittal Hegda and others — Respon. 
dents. 

Second Appeal No. 824 of 1946, Decided on 15-4- 

* J’^ Ra T5 deocee of Dist * Jud 8 e > South Kanara.ir 
A. S. No. 262 of 1944. 

(a) Limitation Act (1908), Arts. 95 and 120 — Suit 
for declaration that decree is not binding on ground 
of gross negligence _ Art. 120 applies. 

To a suit for a declaration that the decree obtained 
in a previous suit is not binding on the plaintiff in the 
subsequent suit on the ground of gross negligence on 
tho part of the defendants in the previous suit, Art. 9E 
does not apply. Such suit is governed by Art. 12C 
as there is no other Article applicable. [Para 2] 

Annotation.—(’42-Com.) Lim. Act, Art. 120, N. 22. 

(b) Hindu law — Joint family — Manager — Suit 
by junior members to set aside decree against 
ma . nager on ground of negligence—Maintainability. 

A decree passed against the manager of a joint family 
cannot be set aside on the ground of negligence or gross 
negligence when it relates to family property. This 
prmc.p e has been extended to the case of a manager 
of an Ahyasanthana family. There is no warrant for 
any distinction between a case where the manager re¬ 
mains ex parte and a caso where the manager appears 
but does not put forward a good available defence. 
Negligence may consist as much in not defending the 
suit altogether as in not putting forward such a de- 
fence. Where the suit is against a person as a manager, 
the plaintiff intends that he should represent tho family 
1948 M/17 & 18 


and if he does not choose to appear at all, ho does not 
cease to be a representative. The doctrine of repre-on- 
tahon does not really depend on what he does or omits 
to do ; it is really dependent on what the plaintiff 
intended and what was the capacity in which the de¬ 
fendant was sued : 33 A. I. R. 1946 Mad. 243, lid. on. 

Case referred. [lam •>] 

1. (’46) 1916-1 M. L. J. 58: 33 A. I. R. 1946 Mad 

: X - L - »- (1046) Mad. 670, Krishnamurthi v.* 
Chidambaram Chettiar. 


K. I . Adiga and K. R. Adiga — for Appellants. 

A. Srinivasa liao — for Respondents. 

Judgment. — Some of the senior members 
of an Aliyasantbana family mortgaged some 
properties of the family to defendant G but took 
them on lease from him for one year at a certain 
rent. Defendant 6 sued them in o. s. No. 5 S 0 of 
1937 for six years’ arrears of rent. They remain¬ 
ed ex parte and there was a decree passed 
against them on 6-12-1937. Some of the junior 
members of the family have now filed tho pre¬ 
sent suit on 7-3-1943 for a declaration that the 
said decree i3 not binding against them so far as 
it relates to the rent for three years before the 
suit was filed. The District Munsif held that as 
the lease was only for one year and tho lessees 
were in the position of tenants holding over 
after the expiry of the period, rent could be 
only on this basis and not on the basis of any 
provision contained in a registered lease deed 
and that therefore defendant 6 was entitled to 
get a decree only for three years’ rent and not 
for six years’ rent as he did get. The defendants 
in .that suit w'ere hence guilty of gross negli¬ 
gence. On this basis, the plaintiffs obtained a 
decree. But, on appeal, the learned District 
Judge while holding that the claim in o. S. No. 580 
of 1937 for more than three years’ rent was 
untenable, dismissed their suit on the ground 
that it was barred by limitation as it wa 3 bro¬ 
ught more than three years from the date of 
the decree, the plaintiffs having failed to prove 
their allegation in the plaint that they came to 
know of the decree only a few months before 
they filed the suit. He applied Art. 95 , Limita¬ 
tion Act. 

[ 2 ] Mr. K. Y. Adiga, the learned advocate for 
the appellants contends that Art. 95 is inap¬ 
plicable and he is right. Though there is a 
vague allegation in para. 5 of the plaint that the 
decree obtained by defendant 6 against the plain¬ 
tiffs’ family is fraudulent, the real ground for 
attacking the decree is found in para. 3 , where 
it is stated : 

“They failed to put forward contentions on behalf of 
their family and were grossly negligent in not putting 
forward the pica of limitation in respect of the arrears 
of rent for the first three years claimed in that suit.” 

Gross negligence on the part of those who 

were sued in the previous suit is the real ground 

alleged for the relief sought; and if this be so, 
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it is clear that Art. 95 has no application because 
it deals only with a case where a decree has to 
be set aside on the ground of fraud, or where 
other relief is sought on the basis of fraud. To 
cases of gross negligence Art. 120 will apply, as 
there is no other article applicable. 

[3] This, however, does not mean that the 
ap 2 >ellants succeed; they have to jump over 
another stile. A decree passed against the mana¬ 
ger of a joint family cannot be set aside on the 
ground of negligence or gross negligence when 
it relates to family property, as it could be set 
aside in the case of a suit brought on behalf of 
a minor in respect of his separate property. 
This has been laid down in 194G-1 M. L. j. 58 1 
and the principle has naturally been extended 
to the case of a manager of an Aliyasanthana 
family. Mr. K. Y. Adiga urged that where the per¬ 
sons sued chose to remain ex parte altogether, 
there was no scope for the application of any 
theory of any representation of the family and the 
consequent binding character of the decree against 
the other members of the family. There is, 
however, no warrant for any such distinction 
between a case where the manager remains 
exparte and a case where the manager appears 
but does not put forward a good available defence. 
Negligence may consist as much in not defend, 
ing the suit altogether as in not putting forward 
such a defence. Where the suit is against a 
person as a manager, the plaintiff intends that 
he should represent the family, and if he does 
'not ohoose to appear at all, he does not cease to 
|be a representative. The doctrine of reprseiita- 
tion does not really depend on what he does or 
omits to do; it is really dependent on what the 
plaintiff intended and what was the capacity in 
which the defendant was sued. Notwithstanding 
the non-appearance of the manager, the decree 
would still be one against the family; and if 
what is alleged is only negligence or gross negli¬ 
gence, the decree is unassailable by the junior 
members of the family, whatever form the negli- 
gence might have taken so long as it does not 
amount to fraud or collusion. It is true that the 
learned District Judge has not dealt with this 
question of gross negligence; but it is really 
unnecessary that there should be a remand of 
the appeal or that a finding should be called for, 
as there was no oral evidence of any kind in 
the case and as the first Court found gross negli¬ 
gence in favour of the appellant. Moreover the 
appellant himself wanted bis case to be dealt 
with on this basis so that he can steer clear out 
of Art. 95 and bring himself within Art. 120. 
The second appeal i s dismissed with costs. 
No leave. 

c.b.k,/o.s. Appeal dismissed. 


Goundan (Chandrasekhara Aiyar J.) A. I. 


A. I. R. (3fl) 1948 Madras 180 [C. N. 67.] 

Chandrasekhara Aiyar J. 

R.M.K. M. C. Muthukaruppan Chettiar — 
Appellant v. Sinnappa Goundan and others 
— Respondents. 

Second Appeal No. 2094 of 1945, Deoided on 
28-3-1947, against decree of Sub-Judge, Coimbatore, in 
A. S. No. 188 of 1943. 


(a) Transfer of Property Act (1882), S. 69 (1) (b) 
as it originally stood — Mortgage in favour of 
Government if can be regarded as one in favour of 
Secretary of State for India within S. 69 (1) (b) — 
Agriculturists’ Loans Act (1884), S. 5. 

Section 69 (1) (b) as it originally stood conferred a 
power of private sale only in case where the mortgagee 
was the Secretary of State for India in Council, i. e., 
where the contract was for and on behalf of the Secre¬ 
tary of State for India in Council. Every contract made 
with the Local Government or the Government of India 
cannot be deemed to be such a contract. Therefore, S. 69 
(1) (b) oannot apply to an agreement under which a 
survey number was offered as collateral security for the 
loan advanced by the Local Government under the 
Agriculturists’ Loans Act : 21 A.I.R. 1934 Bom. 277, 
Bel. on. [P ftra 53 

(b) Agriculturists’ Loans Act (1884), S. 5 — A 
obtaining money decree against B and purchasing 
B's land in execution — Land subsequently sold 
under Act for loan due to Government from B and 
purchased by C — C if can dispossess A. 

A purchased land belonging to B at a sale in execu¬ 
tion of a simple money deoree obtained by him against 
B. Subsequently the land was sold under the Act for 
arrears of loan due by B to the Government to whom it 
was offered as collateral security by B for due payment 
of the loan and was purchased by C : 

Held, that the Act by itself did not create a charge 
over the debtor’s property for the loan advanced and 
therefore the sale of the property conveyed to the pur¬ 
chaser C nothing more than the right, title and interest 
of the mortgagor. The position of C therefore was no 
better than that of a private alienee from the mortgagor 
who had discharged an encumbrance subsisting on the 
property. A having purchased the property earlier his 
right to possession was paramount to C’s right. C may 
have a right to insist on payment being made to him of 
the amount due under the security created over the 
property but he could not dispossess A or resist his action 
for possession : 29 Cal. 537 and 13 A.I.R. 1926 Mad. 
1161, Bel. on. 


Cases referred :— 

1. (’34) 58 Bom. 660 : 21 A.I.R- 1934 Bom. 277 : 152 
I. C. 947, Municipal Corporation, Bombay v. Secy, of 

2? t ( a, 02) 29 Cal. 537, Lachminarain Singh v. Nand 
Kishorelal. 

3. (’26) 51 M. L. J. 476 : 18 A. I. R. 1926 Mad. 1161: 
98 I. C. 201, Thammayya v. Ramanna. 

T. B. Srinivasan and S. Gopalaratnam — 

for Appellant. 

S. T. Srinivasa Gopalachari —for Respondents. 


Judgment. — The plaintiff who is the appel¬ 
lant in this second appeal sued to recover posses¬ 
sion of three survey Nos. 1126, 1131 and 1162/B 
alleging that he had purchased them on 7-4-1930 
at a sale in execution of a simple money decree 
in O. S. No. 363 of 1929 which he had obtained 
against defendants 1 and 2 and that though he 
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got possession there was a subsequent trespass 
by the defendants. Defendants 4 to 6 and 10 
who are impleaded as purchasers contested the 
suit and pleaded that for arrears of loan due to 
Government the properties were brought to sale 
and defendant 4 purchased Nos. 1126 and 1131 and 

got possession. Subsequently he made aliena¬ 
tions. 

[2] The claim against S. No. 1127 was given 
up by the plaintiff. The District Muneif gave the 
plaintiff a decree for possession of s. nos. 1131 
and 1152/B. As regards No. 112G, he held that the 
plaintiff a right had become extinguished by 
reason of the sale held under the Land Improve, 
ments Loans Act. On appeal by defendants 4 
to 6 and 22 to the Subordinate Judge of Coim¬ 
batore, he had held that s. No. 1131 was subject 
to a charge in favour of Government and that 
as it was sold in discharge of the encumbrance, 
the revenue sale conferred a better title on 
defendant 4. He further held that defendant 4 
was entitled to re-imbursement to the extent 
of Rs. 575 under Ex. D-i, the sale certificate 
issued in favour of defendant 4 and Rs. 2025 
under Ex. D.io. The decree of the District 
Munsif was modified by refusing the plaintiff 
any relief in respect of s. No. 1131. The decree 
with reference to s. no. 1152/b was allowed to 
stand because defendant 22 acquired title to it 
only by private sale subsequent to the court 
auction sale. The Subordinate Judge points out 
therefore that the real point in controversy be- 
tween the parties centred round no. 1131 . He 
dismissed the plaintiff’s suit as regards this plot 
as he took the view that the sale by the revenue 
officer to recover the loan advanced under Ex. 
D -2 dated 28-1-1924 under the Agriculturists’ 
Loans Act conferred on defendant 4 a better title 
than the one acquired by the plaintiff by reason 
of the purchase in the court sale in execution of 
the money decree. 

[3] For the plaintiff-appellant two points 
have been raised: firstly that as the Agriculturists’ 
Loans Act differs from the Revenue Recovery 
Act and the Land Improvements Loans Act in 
that it does not confer by virtue of its own 
provisions any charge in favour of the Govern¬ 
ment, a sale held under the Act has not the 
effect of extinguishing prior interests created in 
respect of the property and that consequently 
the plaintiff who purchased the property earlier 
than defendant 4 who purchased it only on 
2-10-1932 at the sale held by the Revenue Officer 
has a better title than defendant 4 . Secondly, 
that he cannot in this suit which he has filed to 
recover possession be asked to redeem defendant 
4 and be compelled to reimburse him the moneys 
which be has had to pay for his purchase. 

[4] Two answers have been attempted on the 


side of the respondent. One is that Ex. D -2 the 
agreement under which the loan was granted to 
defendant 1 by the Government for agricultural 
purposes under the Agriculturists’ Loans Act 
under which the survey number was offered as 
collateral security for the due repayment of tho 
loan is an agreement under which a power of 
sale has been conferred upon the Secretary of 
State for India in Council within the meaning 
of s. 69, T. P. Act, and that consequently the 
title of the purchaser under tho sale is absolutely 
unimpeachable. The second position taken up is 
that as the procedure indicated in the Agricul¬ 
turists Loans Act was followed and the property 
was purchased at a sale held under tho Act in 
satisfaction of a charge of the year 1924 without 
collusion or any defect in the steps taken, dofen- 

dant 4 acquires a good title even against the 
plaintiff. 

[5] I am of opinion that in the circumstances 
set out above the plaintiff-appellant’s title has to 
prevail. Section 69 of the Act confers a power of 
private sale only in case where the mortgagee 
is the Secretary of State for India in Council,! 
i. e., the contract must be for and on behalf of 
the Secretary of State for India in Council.! 
Every contract made by or on behalf of a local| 
Government or the Government of India cannot 1 
be deemed to be such a contract. Contracts by| 
or with the Secretary of State for India in 
Council are expressly dealt with under Ss 28 and 
32, Government of India Act of 1919 and they 
provide how they should be made, in respect of 
what matters ana by whom. Sub-section (3) of 
S. 69 as it originally stood, which is what would 
be applicable to this case, cannot be read as 
meaning that wherever there is a contract entered 
into with the Government it must be deemed to 
be a contract entered into with the Secretary of 
State for India in Council. Processual law pre. 
scribes the procedure for suits by or against the 
Secretary of State for India in Council and it is 
no doubt true that when suits have to be filed 
against the Government it may be necessary to 
file them as suits against the Secretary of State 
for India in Council; but this is quite different 
from saying that every contract with the Govern¬ 
ment is a contract with the Secretary of State 
for India in Council. This distinction is pointed 
out in 68 Bom. 660 1 by Mirza J. Section 69 does 
not apply and therefore sub-S. (3) conferring on 
the purchaser an unimpeachable title cannot be 
invoked by the respondent. 

[6] If Ex. D -2 cannot be read as a contract 
under which a private power of sale is legally 
conferred on the charge holder it is open to doubt 
whether the procedure contemplated by the 
Agriculturists’ Loans Act authorising the Govern¬ 
ment to bring the property to sale straightway 
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without the intervention of a suit will not amount 
to a clog on the equity of redemption and will 
not therefore be invalid. But it is unnecessary 
to pursue this point further in the view taken 
by me that S. 69 has no application at all. 

[7] It has been held in 29 Cal. 537 2 and 51 
M L. J. 475 3 that in a case of this kind of a 
takkavi loan or a loan granted for purpose of 
agriculture where a statute does not by itself 
create a charge, a sale of the property conveys 
to the purchaser nothing more than a right, title 
and interest of the mortgagor. The purchaser 
does not become and cannot be treated as an 
assignee of the charge or the mortgage. This 
being so, tbe position of defendant 4 under his 
purchase made on 2 10-1932 at the sale held by 
the revenue officer under the Agriculturists’ 
Loans Act is nothing better than that of a pri¬ 
vate alienee from the mortgagor who has dis¬ 
charged an encumbrance subsisting on the 
property. The plaintiff-appellant purchased the 
property earlier and bis right to possession is 
therefore paramount to the right of defendant 4 
who can at best only insist on standing in the 
shoes of the Government so far as the loan for 
tbe recovery of which the property was sold i 3 
concerned. He may have a right to insist on 
payment being made to him of the amount due 
under the security qreated over the property. 
But he cannot certainly dispossess the plaintiff 
'or resist his action for possession. The second 
appeal is allowed, the decree of the lower appel¬ 
late Court is set aside and the plaintiff will have 
a decree for recovery of S. No. 1131 also. The 
contesting respondents will pay the appellant’s 
costs here and in the lower Court. No leave. 

C.R.K./G.N. Appeal allowed.. 


A. I. R. (35) 1948 Madras 132 [C. N. 68.] 

Chandrasekhara Aiyar J. 

M. A. C. Arunachalam Mudaliar and an - 
other — Appellants v. M. V. Jagannatha 
Mudaliar and others — Respondents, 

Second Appeal No. 2074 of 1945, Decided on 8-1- 
1947, against decree of Dist. Court, North Arcot at 
Vellore, in A. S. No. 328 of 1944. 

Transfer of Property Act (1882), S. 76 — Mort¬ 
gagee purchasing equity of redemption — Liability 
to account. 

Where the prior mortgagee purchases the equity of 
redemption, whether under a private sale from the 
mortgagor or in court auction under a decree on prior 
mortgage which is not binding on the subsequent mort¬ 
gagee as he was not impleaded as a party, he is, in 
the suit on the subsequent mortgage, liable to account 
for the rents and profits of the property realised by him 
from the date of the sale and the same are liable to be 
credited in reduction of the prior mortgage : Case law 
discussed. [Paras 1, 2 and 3] 

Cases referred :— 

1. (’37) 1937 M. W. N 700 : 24 A. I. R. 1937 Mad. 
769 : 173 I. C. 244, Natesa Chettiar v. Bamalingam 
Chettlar. 


2. (’37) 1937 M. W. N. 910, Bhaskara Ramachandra 
Rao v. Byragi. 

3. (’33) 64 M. L. J. 606 : 21 A. I. R. 1934 Mad. 227 : 
148 I. C. 311, Bappu v. Venkatachalapatbi Iyer. 

4. J’35) 68 M. L. J. 717 : 22 A. I. R. 1935 Mad. 360 : 
159 I. C. 478, Ramachandra Naidu v. Pavalayammal. 

5. (’30) 58 M. L. J. 343 : 17 A. I. R. 1930 Mad. 471 : 
125 I. C. 247, Piohaikonar v. Narasimha Rama Iyer. 

6. (’18) 41 Mad. 513 : 5 A. I. R. 1918 Mad. 103 : 44 
I. C 753, Muthammal v. Raju Pillai. 

T. L. Venkatarama Ayyar —for Appellants. 

E. Vinayaka Rao —for Respondents. 

Judgment. —There was a* first mortgage by 
defendants 1 and 2 to defendants 3 and 4 on 
21st June 1930. There was a second mortgage on 
24th September 1930 by them in favour of the 
plaintiffs. Finally, there was a sale deed in 
favour of defendants 3 and 4 for Rs. 11,275-14-9 
of the mortgaged properties. The deeds are Exs. 
D-l, P-1 and D-2 respectively. In a suit upon 
the second mortgage, Ex. P-1, the lower Courts 
have held that defendants 3 and 4 are account¬ 
able for the profits on the mortgaged properties 
from the date of the sale in their favour, viz., 
17 th May 1934. This decision is challenged in this 
second appeal preferred by defendants 3 and 4 
who say that they occupied two capacities, viz., 
a capacity as prior mortgagees under Ex. D-l 
and a capacity as purchasers of the equity of 
redemption under Ex. D-2 and that the two 
capacities should be kept distinct so far as the 
puisne mortgagees are concerned who have to 
redeem their mortgage, Ex. D-l, by payment of 
the principal and interest without any liability 
on their part to account for the rents and pro¬ 
fits which they have enjoyed since the date of 
their purchase under Ex. D-2. So far as our Court) 
is concerned, this question is concluded by the! 
authority of some Bench rulings and there is/ 
no purpose served by re-opening the question 
and urging on the strength of stray observa¬ 
tions in earlier cases that if the mortgagee has 
been in possession in his capacity as purchaser 
from the mortgagor, he is not under a liability to 
account. The decisions against the appellants are 
reported in 1937 M. W. N. 700 1 and 1937 M. W. N. 
910. 2 The former decision is by a Bench consist¬ 
ing of Madhavan Nair and Stodart JJ. and the 
latter is by Varadachariar J. Observations in 
support of the same position are found in 64 
M. L. j. 606 s and 68 M. L. J. 717* both of them 
again Bench decisions. The only case that can 
be said to be in favour of the appellant is the 
judgment of a single Judge, Ananthakrishna 
Aiyar J. in 58 M. L. J. 343. 5 

[ 2 ] A distinction was sought to be made outi 
between a case where the property is purchased 
in court auction under a defective decree in a 
suit in which the puisne mortgagee is not im¬ 
pleaded as a party and who is therefore not 
bound and a case where the property is pur-l 
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ichased under a private sale from the mortgagors 
ithemselves. That there is no room for any such 
distinction is pointed out in 41 Mad. 518 ° at 
page B16. 

[8] This is not a case where it could be said 
that the appellants paid any price for the equity 
of redemption. The amount for which the pro- 
perties were sold is the amount due under the 
first mortgage for principal and interest. The 
release of two items of the properties is of no 
consequence because both the Courts have found 
on the evidence in the case that the inclusion of 
those items in the mortgage in favour of the 
appellants was due to a mistake and that the 
sale deed did not comprise properties lesser in 
number than tbose covered by the mortgage. In 
1937 M. w. N. 7C0, 1 which was no doubt a case 
on foot of a decree obtained on the first mort¬ 
gage without impleading the puisne mortgagee, 
it was held that the profits that the prior mort¬ 
gagee-purchaser makes out of the land are 
deemed to be the property of the mortgagor in 
his hands and liable to be credited in reduction 
of the prior mortgage and that the fact that the 
price paid by him is more than the amount due 
on the mortgage sued on does not take away 
hie liability to account. The rulings referred to 
by me are binding against me and the second 

appeal must therefore be dismissed with costs. 
No leave. 

C.r.k/g.N. Appeal dismissed . 


A. I. R. (35) 1948 Madras 133 [C. N. 69.] 

Yahya Ali J. 

Munia Servai — Petitioner v. Thangayya 
Onturiyar and others — Respondents. 

Criminal Misc. Petn. No. 67 of 1947, Decided on 
24" 1-1947• 

Criminal P. C (1898), S. 145— Revision-Appoint¬ 
ment of receiver, in. 

Tho High Court baa no power to appoint a receiver 
pending disposal of the revision application preferred 

against an order passed under S. 145 : 13 A I R iqor 

Mad. 139, Foil. [Para 3] 

Annotation : —(’46-Com.) Cr. P. C., S. 145, N. 61. 
Case referred :— 

1. C25) 49 M. L. J. 593 : 13 A. I. R. 1926 Mad. 139 : 
91 I. C. 702, Marudava Tbevar v. Sbanmugha Sundara 
Thevar. 

T. R. Venlcatarama Sastri and M. Srinivasagopalan 

— for Petitioner. 

A- V. Viawanatha Saslri — for Respondents. 

Order. — Mr. Viswanatha Sastri, learned 
advocate for the respondents, raises an objection 
in limine against the admissibility of this appli¬ 
cation for stay of delivery of possession of the 
disputed lands to the respondents and for con¬ 
tinuance of the lands in possession of the village 
MunBif any further. His argument is that this 
Court has no jurisdiction to entertain such a 


petition, since the only provision of law upon 
which it could possibly bo founded, viz., s oGlA, 
Criminal P. C., does not confer any new or 
additional powers on this Court and this Court 
has no inherent power to appoint a receiver in 
proceedings that come up under s. 115 , Criminal 
P. C. in revision before it. For this position 
reliance is placed on the decision of a Bench of 
this Court in -19 M. L. J. 593. 1 There an applica¬ 
tion was made asking this Couit to appoint a 
receiver pending disposal of an application to 
revise an order pressed by the Magistrate under 
S. 145, Criminal P. C. The learned -1 edges consti¬ 
tuting the Bench held that the High Court has no 
jurisdiction to entertain such a j otition pending 
disposal of a criminal revision petition. A further 
contention was passed before tho Bench that 
this Court has all the powers that the Magistrate 
has got in the enquiry under S. 1 45, Criminal 
P. C. This contention was repelled with the 
following observations : 

“Even assuming for the sake of argument that tho 
High Court has that power, it would not in the least 
avail petitioner. For, in the first place, the Magistrate, 
and therefore ex hypothec, the High Court, can only 
appoint a receiver while the enquiry is pending, and 
the enquiry is now over, and in the second place, tho 
Magistrate, and therefore again the High Court, 
can appoint a receiver only where it is satisfied that a 
dispute likely to cau.-e a breach of peace exists, whereas 
now the Magistrate’s order has put respondent in 
possession of the property and there is no danger of a 
breach of the peace, unless the petitioner intends to 
defy the order of the Magistrate, and the High Court 
would certainly not encourage a party who announces 
his intention of doing so.” 

Mr. Venkatarama Sastri endeavoured to dis¬ 
tinguish this ruling on the ground that the 
village Munsif was appointed in this case by 
consent of both the parties; but that was when 
the case was pending enquiry. The reasoning in 
the portion of the judgment extracted above 
still remains, as this is a case of continuing the 
receiver appointed after the termination ot the 
enquiry. This Court cannot continue such a 
receiver or appoint a new receiver unless it is 
satisfied afresh that a dispute likely to cause a 
breach of the peace exists. 

[2] Another point of distinction may perhaps 
be that, as it appears from the judgment in the 
Bench case, the respondent had been already 
put in possession of tho properly, whereas in tho 
the present case the village Munsif still continues 
in possession thereof. The real position is that 
the respondents were deprived of possession on 
24 9 - 1916 , when the village Munsif was appointed 
by the Court to take possession of the lands and 
to harvest the crops. Mr. Venkatarama Sastri 
concedes that if the Bench decision is applicable 
to the facts of the case, the preliminary objection 
has to prevail; but he endeavoured to distinguish 
it on the ground already stated. 
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[3] I am of opinion that I am bound by the 
decision of the Bench and I must, following it, 
hold that the application for stay of possession 
which virtually means the appointment of the 
village Munsif as a receiver cannot be maintain¬ 
ed. The petition is dismissed. 

[4] In this view I have not gone further into 
the merits of the case and into the various ques¬ 
tions involved, viz., about the occupancy rights 
of the respondents, the nature of the re-grant to 
the petitioner’s vendor, etc. 

c.r.k./v.b.b. Petition dismissed. 
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Gentle C. J. and Patanjali Sastri J. 

Khaja Bassanulla Khan, Sajjada-i-Kishin 
of Royal Mosque, Rajahmundry—Appellant 
v. Royal Mosque Trust Board by its Presi¬ 
dent, Khan Bahadur Abdul Aziz Sahib _ 

Respondent. 

Appeal No. 536 of 1945, Decided on 21-3 1947, 
against decree of Dist. Court, East Godavari at Rajah¬ 
mundry, D /- 2-2-1945. 

Civil P. C. (1908), S. 92 —Decree in scheme suit— 
Effect of. 

A decree in a scheme suit is, or has the effect of, a 
judgment in rein and it prevents any one, whether a 
party to the suit in which the decree was passed or not, 
from asserting any rights vested in him which conflict 
with or attack the soheme: 36 Mad. 364, Foil.; 8 A. I. R. 
1921 Bom. 297; 33 A. I. R. 1946 Ail. 148; 5 A. I. R. 
1918 Mad. 1071 and 6 A. I. R. 1919 Mad. 439, Ref. 

A . . > [Paras 7 and 12] 

Annotation : (’44-Com.). C. P. C., S. 92, N. 41 Pt. 1. 

Cases referred : — 

1. CIS) 36 Mad. 364 : 12 I. C. 449, Ramadas v. Hanu- 
mantha Rao. 

2 t 683 : 8 A - R - 1921 Bom. 297 : 60 

o ,7'? 24, Sakbaram Da ji v. Ganu Raghu. 

in7 46 lo 3 Q 3 A 1 ’ 1946 A1L 148 : 1 L - R - d 946 ) All. 

4 1 !?,:, 22 . 3 . 1 ; C. 593, Surajgir v. Bramh Narain. 

I C l£ ^ V?* 9 : 5 A- L R - 1919 Mad. 1071 ; 38 
S vim in v * R amalingam Pillai. 

Bh°a 8k 6 a 8 4a A - " * 1919 “*• 439 > B “- 

G. Chandrasekhara Sastri— for Respondent. 

Gentle C. J—The plaintiff is the appellant 
in this appeal which relates to a mosque known 
as the “Royal Mosque” in Rajahmundry. In 
respect of the mosque, a scheme was framed 
under s. 92, Civil P. C., and decreed in 1930 
by the learned Subordinate Judge’s Court in 
O. 8. No. 46 of 1924, and the decree was upheld 

i BoRem e vested the properties of 
. . yal Mosque and the control and admin¬ 
istration of its affairs in a Board of trustees. 

,lhe appellant was not a party to the scheme 
suit. 

C2] When the trustees sought to obtain pos¬ 
session of the mosque in pursuance of the 


scheme decree, they were obstructed by one 
Sheikh Mowla and his tenant, a man named 
Hanumantha Rao, who claimed the right to 
occupy one room. The trustees instituted 0. S. 
No. 23 of 1940 in the same Court against Hanu¬ 
mantha Rao for possession o^ the room and, 
ultimately, on appeal to this Court, possession 
was decreed. When the trustees applied for 
possession, they were obstructed by the present 
appellant. In E. A. No. 256 of 1943 for removal 
of the obstruction it was held that the appellant 
was a stranger to the mosque and the removal 
of the obstruction was ordered. The appellant 
then instituted the suit out of which this appeal 
arises. It was dismissed by the learned District 
Judge of East Godavari at Rajahmundry, and 
this is the plaintiff ’s appeal against the learned 
Judge’s decision. 

[3] The appellant sued to set aside the order 
for removal of his obstruction, for a declaration 
of rights of permanent control, superintendence 
abd governance over the affairs of the mosque 
and for possession of its properties. 

[4] The appellant alleges that he is the here¬ 
ditary Kaji and Sajja-da-Nishin of the mosque; 
the property had been in uninterrupted, conti¬ 
nuous and unobstructed possession and enjoy¬ 
ment of himself and his predecessors for more 

„than the statutory period; and they have been 
discharging their duties and obligations required 
by Mohamedan law. He further alleges that the 
mosque and its properties were endowed by 
ancient Mogul rulers and their successor, His 
Excellency the Nizam of Hyderabad, continues 
to exercise spiritual sovereignty over the endow¬ 
ment. 

[5] The appellant’s claims are based upon a 
number of documents which are photostatic or 
certified copies of which were produced in the 
lower Court — Ex. P-2 (a) dated 1137 Hijri 
(corresponding to A. D. 1722) by which Emperor 
Mohammed Shaha granted to one Hafiz Abdul 
Razzack the village of Vella by way of inam in 
perpetuity; Ex. P-2 dated 1145 Hijri (correspond¬ 
ing to A. D. 1730) by which Emperor Mobamed 
Shaha granted to one Mohamed Hafiz the office 
of Kazi of the Sirkar empowering him to 
administer various judicial and other functions; 

Ex. P-l dated 1-4-1864, Razinama decree passed 
by the District Civil Court of Rajahmundry 
and Ex. P-4 dated 23-2-1860, copy of an 
extract from the register of inams in the village 
of Korumilli in the taluk of Ramachandrapur 
in the district of Godavari. 

[6] In his evidence the appellant said that 
his son furnished him with these documents, by 
whom they were obtained; and he claims that 
he is a descendant of those in whose favour the 
grants and the decree were made and that he 
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has inherited the rights which he seek3 to have 
declared in his favour in the suit. 

[7] In his judgment the learned Judge in the 
Court below observed that the decree in the 
scheme suit is binding upon every one until it 
is set aside, and in face of that decree the appel¬ 
lant could not successfully assert the claims 
preferred in his plaint; in other words, the 
decree in the soheme suit is, or has the effect of, 
a judgment in rent and it prevents any one, 
whether a party to the suit in which the decree 
was passed or not, from asserting any rights 
vested in him which conflict with or attack the 
scheme. 

[8] Having made the observations referred 
to, the learned Judge did not investigate or con¬ 
sider the appellant’s claim and the documents 
upon which he based his suit but dismissed it, 
and consequently there has been no adjudication 
upon the merits. If it could be found that the 
learned Judge was wrong regarding the effect of 
the decree in the scheme suit, the matter would 
have to be remanded back for investigation of 
the facts and claims upon their merits. The 
question which requires decision, at the moment, 
is whether the learned Judge was correct in 
arriving at the conclusion that the appellant 
could not, in the light of the decree in 
the scheme suit, voice his claims before the 
Court. 

[9] In 36 Mad. 364 1 during the pendency of a 
scheme suit the guardian of a person applied to 
be made a party to it; the application was dis¬ 
missed and a scheme was framed and decreed. 
Thereafter the person on whose behalf the appli¬ 
cation had been made by hiB guardian during 
minority sued to assert personal rights'regarding 
the temple which had been the subject-matter 
of the scheme suit. It was held that scheme 
framed under s. 639 of the Code of 1882 (corres. 
ponding to s. 92 of the Code of 1903) is binding 
on all, whether worshippers or not, including 
even a person who might have claimed a here¬ 
ditary trusteeship and have brought a suit to 
enforce such relief before the settlement of the 
scheme; a decree framing a scheme is a bar to 
a suit by such a person, even where his appli¬ 
cation to be made a party to the scheme suit 
has been rejected. At page 369 in the judgment 
of Sir Arnold White C. J. and Phillips J. it was 
observed that 

lhis would seem to preolude suits between parties to 
establish a private right which, if established, would 
interfero with a charitable soheme settled by Court.” 

and later: 

“Ordinarily every person can be granted the relief to 
whioh he iB entitled, but this principle cannot override 
the claims of the public and a charitable scheme settled 
by Court must be considered to have been settled for 
the benefit of the publib." 


That deoision was expressed in 1911 some sc years 
ago, and is one pronounced by a Division 
Bench of this Court. 

[10] 36 Mad. 864 1 was referred to with appro¬ 
val and followed in 45 Bom. 683, 3 a. I. r. 1946 
AIj L. 148, 3 6 M. L. W. 9 4 and 50 I. C. 58. 5 Those 
decisions were pronounced by Division Benches, 
except 50 I. c. 58, 5 which was a decision by a 
single Judge. In the case before the Allahabad 
High Court it would seem that some exception 
might arise, according to the observations at 
page 119 of the judgment, but only when the 
property which has been the subject of the 
scheme is not trust property at all. That is not 
the position in the present instance. 

[ 11 ] Since the decision in 86 Mad. 364, 1 which, 
as stated, was given some 36 years ago, it has 
been referred to with approval and followed not 
only in this Court but also in two other High 
Courts, Bombay and Allahabad. No authority 
was cited in which the correctness of that deci¬ 
sion has been challenged and wherever cited it 
would appear to have been accepted as correct. 
After the time which has elapsed since the 
principles were enunciated in 36 Mad. 364 1 and 
in the light of the decision being followed wher¬ 
ever cited, it seems too late now to question its 
correctness. 

[ 12 ] In my view, therefore, it should be J 
followed in the present instance; and applying: 
that case to the appeal now before us, it follows 
that the appellant is not entitled, by the suit' 
out of which this appeal arises, to assert the, 
claims which he makes. The learned Judge in 
the Court below was correct in dismissing the 
proceedings before him. This appeal must be 
dismissed with costs. 

[13] Patanjali Sastri J. — I agree. The 
appellant’s counsel urged that the decision in 
36 Mad. 364 1 should bo reconsidered as the 
remedy suggested therein, viz., inducing the 
Collector to ask for modification of the Court’s 
scheme by taking action under s. 92, Civil P. C., 
will in practice prove illusory and the appellant 
would be left without any effective means of 
establishing his alleged private right^of control 
and superintendence over the mosque and its 
endowments. This may well be so, but, as point¬ 
ed out by my Lord, the decision in 36 Mad. 364 1 
has stood unchallenged for all these years and 
has been followed in this and some of the other 
High Courts in India and it seems too late now 
to question its authority. 

C.R.K./V.R. Appeal dismissed. 
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Rajamannar J. 


Balaraj (minor) represented by next friend 
Vijayalakshmi Ammal — Appellant v. Pichai 
Muthu Chettiar and another — Respondents. 

Second Appeal No. 90 of 1946, Decided on 21-3-1947, 
against decree of Dist. Court, Tricliinopoly, in A. s! 
No. 181 of 1944. 

Civil P. C. (1908), S. 11, Explanation 6 — Decree 
against father in suit in respect of joint Hindu 
family property is binding on sons—Child in womb, 
position of — Hindu law. 

It is quite true tbat under the Hindu law a son does 
not claim his right to joint family property through his 
father. But a decree obtained against a father or a 
manager of a joint family in respect of a claim to 
immovable property would bind all the members of the 
joint family represented by the father or by the managing 
member. It is not necessary that the other members of 
the family should co nomine be parties. This is because 
of the* general rule of Hindu law that in transactions 
affecting property all the members of the family must 
be deemed to have been impliedly represented by the 
managing member unless it was clear tbat the right 
sought to be litigated was a right in which the manag¬ 
ing member was claiming a right adverse to the 
interests of the joint family. A person in the womb 
must, for certain purposes, be deemed to have been in 
existence and his father must be deemed to have 
represented his interests also. [Paras 3 and 4] 

Annotation :-(’44-Com.) Civil P. C., S. 11, N. 61. 

Cases referred : — 

1; C* 5 ) 1 L • (1945) 26 Lah. 67 : 31 A. I. R. 1944 

Lab. 220 (F. B.), Mabadeo v. Ranbir Singh. 

2. ( 27) 51 Bom. 450 : 14 A. I. R. 1927 P. C. 56 : 54 
I. A. 122: 101 I. C. 44 (P.C.), Lingangowda v. Basan- 
gowda. 

3. (*89) I. L. R. (1939) All. 602 : 26 A. I. R. 1939 All. 
399 : 183 I. C. 434 (F. B.), Tbakur Din v. Sitaram. 

K. V. Srinivasa Ayyar — for Appellant. 

A. V . Narayanaswami Ayyar — for Respondents. 

Judgment. — The lower Courts have dismiss- 
ed the plaintiffs’ suit for a declaration that the 
property described in the schedule to the 
plaint belongs to the plaintiffs and for a per¬ 
manent injunction restraining defendant 1 from 
interfering with their possession. They held that 
the plaintiffs were precluded from agitating this 
claim because it had been found against their 
father in a prior litigation, O. S. No. 165 of 1935 on 
the file of the District Munsif’s Court, Trichino- 
poly. Of the two plaintiffs who were minors, 
plaintiff 2 died in the trial Court itself. Plain¬ 
tiff 1 was the appellant in the lower appellate 
Court and is the appellant here. According to 
plaintiff i he was born on 16th April 1935. The 
prior suit was instituted on 18th March 1935, 

a is to say, on the date of the institution of 

e prior suit, plaintiff 1 was in the womb. 

[ 2 ] Mr. K. Y. Srinivasa Ayyar, learned 
advocate for the appellant, contended that the 
decision in the prior suit o. 5 165 of 1935 which 
was admittedly in respect of the suit property 
would not preclude him from agitating his claim 
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in this suit because as the property in dispute is 
joint family property his claim to it was not 
derived from and through his father but was in 
his own independent right by birth. He also 
contended that as plaintiff 1 was actually not 
born on the date of the institution of the prior 
suit, there could be no question of bis father 
representing his interests. 

[3] It is quite true that under Hindu law a 
son does not claim his right to joint family pro¬ 
perty through bis father. But it is well-establish¬ 
ed tbat a decree obtained against a father or a 
manager of a joint family in respect of a claim 
to immovable properly would bind all the 
members of the joint family represented by the 
father or by the managing member. It is not 
necessary that the other members of the family 
should eo nomine be parties. This is because of 
the general rule of Hindu law that in transac¬ 
tions affecting property all the members of the 
family must be deemed to have been impliedly 
represented by the managing member unless it 
was clear that the right sought to be litigated 
was a right in which the managing member was! 
claiming a right adverse to the interests of the' 
joint family. The managing member, and a\ 
fortiori the father, has the right to represent 
the entire family in all transactions relating to 
the family,'whether they are in connection with 
immovable properties or otherwise. The manag¬ 
ing member represents the family in a suit on 
mortgage, as well as in a suit for recovery of 
possession of immovable property: see Maine, 
Hindu Law, 10 th Edn., pages 385 and 386. The 
family is therefore bound by a decree properly 
passed against the manager of a joint family in 
respect of family property. This is so in spite of 
the fact tbat the other members of the family do 
not claim under or through the managing 
member or the father. 

[ 4 ] The second contention of Mr. Srinivasa 
Ayyar will, I am afraid, lead him into a dilemma 
if it is logically pursued. The appellant must 
either be taken as in existence or not in existence., 

It has been held tbat even if a person is in the 
womb he must for certain purposes be deemed to 
have been in existence. If so, the father certainly 
must be deemed to have represented bis interests 
also. This is not because a father or a manager 
consciously or by any overt act or by express 
statement makes it clear that he is representing 
the interests of other persons. But because the 
law presumes that he is representing the inte¬ 
rests of all persons who have, on the date of the 
litigation, an interest in the property. If, there¬ 
fore, plaintiff 1 had an interest in the suit pro¬ 
perty on the date of the prior suit snch interest 
was sufficiently represented by his father. If, on 
the other hand, reliance is placed on the fact 
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that plaintiff l was not physically born on the 

date of the suit and therefore should be treated 

as a person not in existence on the date of the 

suit, the position is worse for the appellant 

because when he was born his right by birth 

would be affected by the decision of a competent 

Court, which must date back to the institution of 
the suit. 

[5] Mr. Srinivasa Ayyar cited to me the Full 
Bench decision of the Lahore High Court in 
26 Lah. 67. It was held in that case, one of the 
learned Judges dissenting, that a Hindu son, in 
a suit to avoid the liability of the joint family 
property in his hands in execution of a mortgage 
or simple money decree obtained against his 
father, can go behind the decree so as to chal¬ 
lenge the existence of the debt on which the 
decree is based. The point itself is a debatable 
one but it does not arise in this case. The learned 
advocate however referred mo to certain observa¬ 
tions at page 91. The passage on which the 
learned advocate relied deals with a contention 
based on Explanation 6 to s. ll, Civil P. C. The 
learned Judge Din Mohammad J., repelling the 
contention of the appellant observed as follows • 

1 ..“ I am disposed to think that inasmuch as in a suit 
of k V he f P[‘ esent , the interests of a son clash with tho=e 
f £ tbor > tbe latter cannot be said to have repre¬ 
sented his son in a suit against him. The son founds 
his claim on a different basis and on that basis his 

Wrnof'V ? ' 9 i Etere u stin g t0 n °te that the same 
learned Judge in other parts of his judgment 

airpark 1 V 0 P ro P° sition t° which I have 

already adverted above. At page 91 itself the 

learned Judge said as follows : 

t'' 1 ? “7 view ’ therefore, even if it be conceded that 

pU u r P°? 8 a Hindu son is deemed to be r e- 

FiSf nte< ? by bl8 , father in suits brought against the 

a S n ® M , tho head of 1116 family as envisaged in 
Bombay and Allahabad judgments relied ho 

appellants. Explanation 6 eannotTe stretched so far ^ 

to apply m terms to the case of a Hindu son U a3 

property stands in jeopardy and who conseauInM °T“ 
to impugn a decree against his father on^ thp ^ 8eek8 
that the debt on the basis of which the deer^° Und 
secured did not in fact exist." 60166 wa3 

[7] Again at page 90 the learned Judge referred 
to the ruling of the Judicial Committee in 

?? b a °“* 4 ®° and to the Full Bench ruling of 
the Allahabad High Court in I.L.R, (1939) ALL. 602 . 3 
It is sufficient to refer to a passage from the 

fnrmT ° £ th ° Judicial Committee in the 
tormer case : 

"In the case of a Hindu family where all have rights 
it is impossible to allow each memhpr nt fhn , 
litigate the same point over aSdSSagainand 
to wait till he becomes of age, and then bring arwictiorTor 
bring an action by his guardian before f and S each 
of these cases therefore the Court looks to the pi n |«„« 
tion 6 of S 11, Civil P. C. to see whetherofn^tX 
leading member of the family has been acting either on 
behalf of minors in their interest, or if they are majors, 
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plaintiff 6 inTh n « ° f ^ m&j ? rS - U seems clear thnt 
h7 in^ h u- P l0US 8ult was ttCtin K 011 behalf of 
himself and bis minor children to try to exclude a 

c 1 aieral branch from a share of the family property. 

J* Sl, r C6ed f ed : the i ud « m eut would have enured 

thev mu t Mkl t°l th ° Chi,dren ’ and a * he ^ failed, 
tuej must take the consequences. M 

[ 9 ] Applying the last observation to this 
case, if plaintiff l’s father had succeeded in the 
prior litigation that success would have enured 
for the benefit of the appellant and as his father 
has failed, the plaintiff must take the conse¬ 
quences. The second appeal is dismissed with 
coats. (Leave refused). 

c.r.k./d.s. Appeal dismissed. 
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FULL BENCH 

Gentle C. J., Lakshmana Rao and Hap. 

PELL JJ. 

In the matter of an Advocate — Petitioner. 

8-f-1947 MiSC ’ PetD * N °* 6484 ° f 19i6 > decided oa 

Bar Councils Act (1926), S. 10 - Removal of 
advocate from roll for grave misconduct — Sub¬ 
sequent application for re-admission — Evidence of 

Court CharaCt6r — Admission — Practice of High 

Where the name of an advocate has been removed 
from the roll of advocates of the High Court for grave 
misconduct and the advocate applies for being readmit- 
ted, then in such an application it is not tbo practice of 
tne High Court to act upon certificates regarding the 
advocates character, unless the contents thereof are 
placed in affidavit. Further, in such matters the High 
. . do ® s not pay attention to statements as to 
opiDions but only to statements of facts regarding the 
advocate's oonduct, behaviour and trustworthiness. 

P. Govinda Menonand V. P. Gopalan Nambiar 

-for Petitioner. 

Advocate-General — for the Crown, 

Gentle C. J.— The petitioner was enrolled 
as an advocate of this Court in 19-24. He practi¬ 
sed at Tellicherry and from 1928 to 1939, or 
thereabouts he was the Official Receiver’ of 
North Malabar. On 25-G 1940, be was convicted 
by the Joint Magistrate of Tellicherry on char¬ 
ges under Ss. 409 and 477a, Penal Code, in 
respect of defalcations amounting approximately 
to rs. 2200 in connection with three insolvencies 
which he was administering as Official Receiver; 
be was sentenced to terms of imprisonment 
aggregating to three years. On appeal, against 
sentence, to the learned District Judge, the 
imprisonment was reduced to a total of* two 
years and, on revision to this Court it was 
further reduced to a period of one year On 07 
10-1941, he was struck off the roll of advocates. 
Ibere ig no doubt that his conduct and the 
offences he had committed called for severe 
condemnation, justified the sentence imposed 
upon him, amounted to grave professional 
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misconduct and merited his name being expun¬ 
ged from the roll of advocates. This is the peti¬ 
tioner’s application to be restored to the roll of 
advocates. 

[2] His conduct while in jail earned the 
petitioner full remission and he was discharged 
after serving about 9} months of his sentence of 
12 months. The Superintendent of the Canna- 
nore Central Jail certified, upon his release, that 
his character and behaviour had been exemplary 
during the time he was in detention. 

[3] There are some relevant facts and cir¬ 
cumstances connected with the offences charged 
against the petitioner which require reference. 
In one insolvency, which he administered, he 
continued to conduct a timber business with the 
permission of the Court. For this purpose he 
borrowed about Rs. 3000 for which the lender 
required that he should make himself personally 
liable. The lender obtained a decree against the 
petitioner for the amount of the loan. At that 
time he was administering three other insolven¬ 
cies in respect of which he was paid moneys but 
failed to record their receipt in the books. 
Instead of doing that, he utilised those moneys, 
to the extent of about Rs. 2200, by making 
payments towards the decree obtained against 
him for money due in connection with the other 
insolvency. Those are the defalcations for which 
he was convicted and sentenced and ultimately 
struck off the roll of advocates. 

[4] Prior to the petitioner’s prosecution, the 
learned District Judge, having ascertained that 
there was a deficiency of Rs. 775 in one insol¬ 
vency, directed the petitioner to deposit that 
3um into Court. Thereupon the petitioner inter¬ 
viewed the learned District Judge, he made a 
complete and full disclosure of all defalcations 
in that and also in the other two insolvencies. 
Throughout the subsequent proceedings he made 
no attempt to oscape from his responsibility, 
but, on the contrary, he acknowledged his guilt. 
He has made complete restitution. 

[5] It is to be observed that the petitioner 
did not utilise the proceeds from the defalcations 
for his own personal use and benefit, save that 
he devoted the moneys towards the discharge 
of the decree against him personally which, as 
above stated, was in respect of an advance he 
obtained to carry on a business in another 

A D Hu 1VenCy ^ke permission of the Court. 
Although that circumstance could not affeot his 
guilt in respect of the offences for which he was 

convicted, nevertheless it is a factor to which 

consideration can be given in the present appli¬ 
cation. 

[6] Since his release from jail in 1941 , the 
petitioner has been engaged in several spheres 
of activity and service. He has been employed 
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by business people and others and placed in 
positions of trust. In some instances his work 
involved receiving and collecting sums of money, 
for all of which he has accounted in full. During 
one period he managed an hotel at Calicut and 
the monthly receipts paid into his hands amoun¬ 
ted to between rs. 10,000 and 12,000. The proprie¬ 
tors state that he was scrupulously honest and 
straightforward in all his actions and gave them 
every satisfaction. Other people who employed 
him or to whom he rendered service speak in 
high terms as to his integrity, and, when he 
received money on their behalf, he fully accoun. 
ted for it. 

[7] A number of certificates given by those 
who utilised the petitioner’s services since he 
was released from jail, the substance of which 
I have previously mentioned, were filed with 
the present application as well as other certifi¬ 
cates from persons expressing opinions regarding 
the petitioner’s character. Since it is not the 
practice of this Court to act upon certificates in 
applications of the nature of the present one, we 
required their contents to be placed in affida¬ 
vits. This has now been done. Further, in 
these matters we do not pay attention to state¬ 
ments as to opinions but only to statements of 
fact regarding the applicant’s conduct, behaviour 
and trustworthiness. For these reasons state¬ 
ments in affidavits as to opinion have not been 
taken into consideration. 

[8] Upon a review of the whole facts, includ¬ 
ing the statements in the several affidavits by 
people who have employed him or engaged his 
services since his release from jail in 1941,1 
have come to the conclusion that the petitioner 
has atoned for his past misconduct, has reinsta¬ 
ted himself as an honest and upright member of 
society, has shown that he is now a person 
who deserves the trust and confidence of his 
fellow citizens and has regained the character 
which was formerly his but which he lost by 
reason of his misdeeds. For these reasons, in 
my view, this application should succeed and 
the petitioner should be re-admitted to the roll 
of advocates of this Court. 

Lakshmana Rao J. — I agree. 

Happell J. — I too agree. 
o.r.k./n.S.d. Order accordingly. 

A. I. R. (35) 1948 Madras 138 [C . N. 73.] 

Yahya Ali J. 

K. R. Balaji Bao and others—Petitioners 
v. M. G. Natesa Chetty — Respondent. 

Civil Misc. Petn. No. 664 of 1947, Decided on 25* 
3-1947, from order of Sab-Judge, Salem, D/-14-12-1045. 

Civil P. C. (1908), S. 151— High Court—Power of, 
to stay independent suit pending before subordi¬ 
nate Court. 
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A High Court has inherent powers under S. 151 
to stay the trial of an independent suit pending 
before any subordinate Court in the course ol 
other proceedings pending before it. The only limi¬ 
tation upon the exercise of such power is that the an- 

not have any other remedy 
available to him in Jaw which he can seek from a 

competent ciyil Court It should further be established 
to the satisfaction of the Court that the stay has to be 
ordered in the ends of justice or to prevent abuse of the 
process of the Court : 31 A. I. R. 1944 Mad 161 • 33 

A^T R 7 i ; q 4 £ R al ‘ 95 L ; . 20 f L R - 1933 Lah - 50 \ 22 
A. 1 . R. 1935 Rang. 355 and IS A. I. R. 1931 Cal. 779 

OH. rp - -j 

Ann 0tation C44-Com.) Civil P. C.. S. 15 i“n. 2 

xrC. do. 

Cases referred— 

1 i61 43 21 1 6 4 I 3 C R 44 L a J v 6 i 57 ii : Vk A - I R - 1944 Mad. 

Reddy. 16 L Ankalu Redd y v - Chinna Ankalu 

2 Sing? 33 Cal * 927> Hukumchand B oid v. Kamalanand 

3 Jim slu!'' 955 : 18 I - C> 2 ° 7 ' N ^kisbore v. Bam 

4 «b!l 20 j^dt 1933 Lah - 50:144 *■ c - 107 ' Mui - 

S Ma Kya'w v. Daw Eye U ^ 355:159 L 798 ' 

1 c - 222 - ^ 

C. S.Swaminathan —for Petitioners. 

A. Bhujanga Rao —for Respondent. 

n . 9?*®*- ^ an application under s. 161 , 

C'ivu P. 0., to stay the trial of o. s. No, 388 of 

1943 on the file of the District Munsiri Court 
of Dharmapuri pending the disposal of c. 
M. A. NO. 517 of 1946 in this Court. On behalf 
of the respondent, an objection has been raised 
in limine that the application is not maintain- 

and this Co \ 5 1‘ ° iyil . P ‘ °- ia not applicable 
and this Court has no-]urisdiction to stay the trial 

of a suit out of which the proceeding in this 

Court does not arise. This contention has been 

negatived in a series of decisions of various 

High Courts : vide 1943 2 m. L. j. 667 ; 1 S3 Gal 

927; 40 cal. 955: s A. I. K. 1933 Lah. 50; 4 A I h‘ 

11938 Bang. 865 ana a. I. r. 1931 cal 779. 6 The only 

Ihmitation that can be placed upon the exerciw 

of jurisdiction would be that the applicant for 

stay has some other remedy available to him in 

law which he can seek from a competent Civil 

Court. For instance, if he can get the particular 

suit stayed under s. 10, Civil P. C„ it would be 

necessary for him to adopt that remedy and 

where he has failed to do this, Court would 

o'? 6X6 ' C ™ of its inherent jurisdiction, direct 

Tt .hn M 1 BQ u Under s ‘ 151 ' Civil P. C. 

It should further be established to the satisfac 

dicPnn r oki °e itB Cerent juris- 

diction that the stay has to be ordered in the 

ends of justice or to prevent abuse of the pro 

cobs of the Court. If these conditions are satis- 

bed, there can be no question that the trial of 

an independent suit can be stayed by this Court 

in the exercise of its inherent powers .ttnder 
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S. 151, Civil P.C., in the course of other proceed- 
mgs pending before it. The preliminary objec¬ 
tion must be overruled. There is no other 
contention raised on behalf of the respondent. 
The suit whose stay has been asked is the 
earlier suit which cannot be possibly stayed 
under S. 10, Civil P. C., and on the merits I am 
satisfied that it is in the ends of justice to direct 
stay of trial of that suit. The petition is 
allowed. 

c.r.k./k.s. Petition allowed. 

A. I. R. (35) 1948 Madras 139 [C. N. 74.] 

Wadsworth and Govindarajaceiari j.t. 

-P. It. Visivanatha Iyer — Appellant v. 

A. Muthukumaraswami Pillai and others _ 

Respondents. 

- n A PP eal No. 301 of 1945 and Second Appeal No. 750 of 
1945, Decided on 22-11-1946, from order of District 
Court, Tinnevelly, in O. S. No. 1 «f 1944. 

Copyright Act (1911) (as applicable to British 
India), Ss. 1 and 5 (2)—‘Literary work’—Panchan- 
gam whether literary work—Equitable assignment 
of copyright — Right of equitable assignee of copy¬ 
right to sue third party for infringement of copy¬ 
right. 

For several years one A bad been compiling a pan- 
caangam (almanac) giving information necessary for 
casting horoscopes, fixing fasts, festivals and ceremonies 
with reference to the phases of the Moon and other 
relevant astronomical materials. The panchangam was 
worked out by a series of calculations based on elaborate 
set of rules of astrological scicnco in the knowledge of 
which A was a specialist. The panchangam was an 
original composition and wa3 not worked out by copying 
information from other publication. A entered into an 
agreement with B under which A wa6 to cast tbo 
panchangam and deliver the manusoript to B for 
publishing for a period of five years. The agreement 
fixed the date within which the manuscript should be 
delivered in each year and prohibited A from writing 
or delivering a copy of the panchangam to any one else. 

A, in breach of the agreement gave the manuscript to C 
for publication : 

Held that though the agreement did not operate as 
a legal assignment of the copyright, it operated as an 
equitable assignment of the copyright as and when each 
manuscript came into existence. [Paras II and 12] 
Held further that the panchangam in question was 
a literary work in which copyright existed. 

[Paras 14 and 17] 
Held also that B, as an equitable assignee of the 
copyright, could maintain an action for damages for 
infringement of copyright against C if he joined in that 
action A who was the legal owner of the copyright. 

n .. [Para 22] 

Gases referred :—. 

1. (’24) 48 Bom. 308 : 11 A. I. R. 1924 P. C. 75 • 51 

A ‘ * 09 : 0 18 I - c * 101 ( p * c -). Macmillan & Co. Ltd 
v. K. & J. Cooper. 

2 U916) 2 Ch 601 : 86 L. J. Ch. 107 : 116 L. T. 301, 

sssft* L L r oa press Ltd - v -o j 

3. (1944) 1944 A. C. 329 : 113 L. J. Ch 209 * 171 

L P • \ 9 , 44 ' 2 t A, J E - E - 92 ' Crimp & Sons Ltd. 

v. Frank Smytbson Ltd. 

4 * t 10 24) 192 .4 A. C. I : 93 L. J. K. B. 33 : 130 L. T. 

45?. Performing Right Society Ltd. v. London Theatre 
of Verities Ltd. 
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T. L. Venkatarama Iyer — for Appellant. 

P. N. Appuswami Iyer — for Respondents. 


Wadsworth J. — These two appeals arise 
out of an alleged breach, of copyright in con¬ 
nection with the publication known as the 
Tmnevelly Vakya Panchangam, which is a 
Tamil almanac giving information necessary for 
casting horoscopes, fixing fasts, festivals and 
ceremonies with reference to the phases of the 
Moon and other relevant astronomical materials. 
It is distinguishable from an ordinary almanac 
in that it is prepared on the basis of calcula¬ 
tions based on some 248 Vakyams or aphorisms 
embod>ing rules of astrological science. It 
is common ground that this particular Pan¬ 
changam ha9 been published for over GO years 
from manuscripts furnished by defendant 1 and 
his father. The publisher was up to 1940 plain¬ 
tiff 2 in the suit out of which Appeal No. 301 of 
1945 arises. 4 

[2] Defendant 1 then quarrelled with plain, 
tiff 2 and as a result of that quarrel, he entered 
into an agreement, Ex. P-l, dated 20-2-1941 with 
plaintiff 1 . Under this agreement defendant 1 
was to cast the almanac known as the Tin- 
nevelly Vakya Panchangam which he has been 
composing for about 60 years and deliver the 
manuscript to plaintiff 1 for printing and publi¬ 
cation for a period of five years from the year 
Chitrabhanu 1942 to the end of the year Vyaya 
1946. Plaintiff 1 was to pay defendant 1 Rs. 350 
per annum for his work. The agreement 
fixes the date within which the manuscript 
should be delivered in each year and prohi¬ 
bits defendant 1 from writing or delivering a 
copy of the almanac to any one else. It is 
also stipulated that defendant 1 should have the 
right to insert in the almanac eight pages of 
matter in Tamil and eight pages of matter in 
Grantham in addition to the almanac proper 
and should himself be given 100 copies of the 
published work. Then follow the provisions re¬ 
garding the manner of payment of the fee and 
the adjustment of advances. 

[3] On the basis of this agreement the Pan. 
changams for 1942 and 1943 were published; but 
in May 1943, defendant 1 sent a notice, Ex. P-8, 
to plaintiff 1 alleging that the latter had broken 
the agreement by printing on the Panchangam 

plaintiff 2 as publisher, knowing 
"! en ^ ailt 1 had broken off relations with 
2 wished to have no more to do 
witntmn. Defendant 1 called upon plaintiff 1 to 
withdraw fro m circulation all copies of the 
calendar bearing plaintiff 2 ’ a name and to under¬ 
take not to use plaintiff 2 ’s name thereafter. If 
he was unwilling to give this undertaking, defen¬ 
dant 1 proposed to rescind the contract. At the 
time when this notice was sent, defendant 1 had 


already received two small advances in respect 
of the almanac for the year Darana, 1944. Plain¬ 
tiff 1 replied to this notice denying that there 
was any understanding that no other person’s 
name should appear on the almanac and claim¬ 
ing the right to assign to plaintiff 2. On 27-8-1943, 
plaintiff 1 sent a money order for Rs. 80 due to 
defendant 1 under the contract. This money 
order was refused whereupon plaintiff 1 filed a 
suit against defendant 1, O. S. No. 403 of 1943 
out of which Second appeal no. 750 of 1946 
arises. In that suit the individual whom we have 
referred to as plaintiff 2 was not a party, and 
the suit as originally framed sought relief only 
against defendant 1 , the prayer being for specific 
performance of the contract to supply manus¬ 
cripts of the panchangam for the three years for 
which the agreement still had to run or alterna¬ 
tively to pay Rs. 900 as damages for breach of 
the contract. Plaintiff 1 also filed an application 
in which he prayed for au injunction restraining 
defendant 1 from getting his manuscript published 
by anyone else. In opposition to that injunction 
application, defendant 1 filed a counter affidavit 
in which he asserted his physical inability to 
continue the production of the panchangam and 
stated that his grandson, defendant 2, was now 
casting a panchangam which was to be published 
by defendant 3 under an agreement dated 
20-8-1943. As a consequence of this statement 
the plaintiff amended his plaint by adding a 
paragraph referring to defendant l’s counter 
affidavit and alleging that defendant 2 was in¬ 
capable of casting a panchangam and that 
defendant 1 was seeking to circumvent the 
agreement and interim injunction by publishing 
his panchangam in the name of defendant 2 
through the agency of defendant 8 who is 
alleged to have purchased the right to publish it 
when fully aware of the suit agreement. A pra¬ 
yer was also added that the defendants be res¬ 
trained from publishing the Tamil Vakya Pan¬ 
changam for the years covered by the agreement 
either in their own names or in the names of 
other persons and damages were sought from all 
of the defendants. 

[4] jfc is to be noted that there is no assertion 
in the plaint as amended that defendant 3 had 
been instrumental in causing defendant 1 
to break his contract with the plaintiff. The 
only assertion is that defendant 3 knowing 
of the agreement between defendant 1 and 
plaintiff 1 was attempting to publish defen¬ 
dant l’s panchangam under the name of defen¬ 
dant 2. While this suit was pending, defendant S 
did publish a panchangam for the year Darana. 

The publication was got up in a manner very 
similar to that of the previous years’ almanacs 
even to the extent of continuing the number of 
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the series. Whereas the previous almanacs des¬ 
cribed the work as that of Venkatagurunatha 
Sastri, son of Ramalinga Joshier, defendant 8’s 
publication printed these two names in large 
type adding in small type the name of defen¬ 
dant 2 described as grandson of defendant 1 . 

[5] This suit went to trial and resulted in a 
decision that defendant 1 had committed breach 
of the contract and that there was no ground on 
which a decree for specific performance or in¬ 
junction could be granted, especially as defen¬ 
dant 3 had given an undertaking on the interim 
injunction petition to keep regular accounts of 
the sale of his panchangam and not to sale more 
than 5000 copies out of the 15350 which he had 
printed. On the question of damages, the trial 
Court held that the loss may be taken as 
Rs. 300 per annum, the figure mentioned in the 
plaint and that defendant 3 knowing of the 
contract between the principal parties must have 
procured the breach thereof and fraudulently 
published the panchangam in collusion with 
defendants 1 and 2 . The learned District Mum 
sif also found that no action could be taken 
under the Copyright Act, because by s. 13 of 
the Act, any proceeding regarding the infringe¬ 
ment of the copyright had to be filed in a Dis¬ 
trict Court. In the result he gave a decree for 
damages amounting to Rs. 300 for the first year 
against defendants 1 to 3 and Rs. G00 for the 
two remaining years against defendant l alone. 
This decision was confirmed in appeal, and ' 
against the appellate decree second Appeal 

N 1 °-. 76 ® of , 1945 is Preferred. As already stated, 
plaintiff 2 in the copyright suit was not a party 
to the contract suit, though he was the principal 
witness for the plaintiff and has been described 
by the trial Judge as the real plaintiff in the suit. 

[6] Three days after the judgment of the 
District Munsif in the contract suit, the two 
plaintiffs together filed o. s. no. l of 1944 in the 
District Court against all three defendants claim¬ 
ing that by the agreement, Ex. p.i dated 
20-2.1941, defendant 1 had contracted to assign 
to plaintiff 1 , the exclusive right of pub¬ 
lishing his Tinnovelly Vakya Pancbagam for 
nve years beginning on 13-4-1942, that this 
agreement operated to assign the copyright in 
respect of each year’s compilation, as and when 
the manuscript was ready, to plaintiff 1 absolu¬ 
tely and that to the knowledge of defendant 1 
the benefit of the agreement had belonged all 
along and still belonged to plaintiff 2 . The plaint 
goes on to recite the facts regarding the inter¬ 
change of notices in 1943 and the repudiation 
of the contract by defendant 1 and alleges 
that defendant l’a notice was sent at the 
instance of defendant 8 who had arranged 
with defendant 1 to publish defendant l’s 


almanac for the year Darana in the name of 
defendant 2 . The plaint alleges that in the suit 
for damages, the amount claimed was restricted 
to Rs. 300 because of the poverty of defendant 1. 
It quotes the finding of the District Munsif in 
O. S. No. 403 of 1943 that the manuscript published 
by defendant 3 as the work of defendant 2 
for the year Darana was, in fact, the work of 
defendant 1 and alleges that all three defendants 
had jointly infringed the copyright which was 
vested in the plaintiffs. The plaintiffs therefore 
prayed for an injunction to restrain the defendants 
from publishing any panchangam exhibiting in any 
manner the name of defendant 1 , for the two re¬ 
maining years of the contract period and prayed 
for an account of the profits made by defendant 3 
by the sale of the panchangam for the year 
Darana and the delivery of the unsold copies 
of this publication. This suit was tried by the 
District Judge along with the hearing of the 
appeal from the decree of the District Munsif, 
the evidence taken by the District Munsif being 
by consent treated as the evidence in the copy” 
right suit. The latter suit resulted in a decree 
for the payment of Rs. 10C0 as damages by 
defendant 3 on the basis of the estimated 
profits from the sale of the panchangam for the 
year Darana, and there was an injunction restrai¬ 
ning the defendants from publishing any pan- 
changam for the two remaining years. The 
unpublished copies had already been surrendered. 

[7] Aganist this decision App. No. 301 of 1915 
has been preferred by defendant 3 who is 
also the appellant in the connected second ap¬ 
peal. As the two appeals involve the same 
evidence, they have been heard together. The 
plaintiffs have settled both the actions with 
defendants 1 and 2 and the last two years of 
the period covered by the agreement having 
elapsed, there is no longer any question of an 
injunction. We are now concerned only with 
the decrees against the appellant-defendant 3 
for damages. 

[8] We find it difficult to sustain the decree 
against the appellant in the second appeal. 
Although in the copyright suit there is some 
assertion that the appellant had procured the 
breach of the contract by defendant 1 , no such 
assertion is found in the plaint in o. s. no . 403 
of 1943, where all that is alleged is that defen¬ 
dant 3 with the knowledge of the contract had 
arranged with defendant 1 to publish defen¬ 
dant l’s manuscript which under the contract 
should have been delivered to plaintiff 1 
We have been taken through the evidence in 
the case, and the respondents have been unable 
to indicate any substantial evidence that it was 
at the instance of defendant-appellant 3 
that defendant 1 broke the contract. The truth 
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seems to be that it was after defendant 1 
had repudiated his contract with plaintiff 1 
that he induced defendant 3 to publish defen¬ 
dant l’s manuscript in the name of defendant 
2 . No doubt defendant 3 must have known 
that defendant 1 was acting in breach of his 
contract with plaintiff 1; but defendant 3 was 
not a party to that contract, and unless it is 
both pleaded and proved that defendant 3 
instigated or procured the breach of the con¬ 
tract, he cannot be made liable in damages for 
defendant l’s breach. In this view we allow 
Second Appeal No. 750 of 1945 with costs through¬ 
out and dismiss the suit as against defendant 3. 

[9] The question arising in the copyright 
suit requires more detailed consideration. It is 
contended for the appellant, firstly, that the agree¬ 
ment, Ex. P-1 does not purport to assign the 
copyright at all; secondly, that a mere contract 
to assign the copyright in an unwritten work 
cannot support an action against the alleged 
assignee for infringement of copyright. Thirdly, 
it is contended that this panchangam is not a 
literary work in respect of which copyright 
exists. Fourthly, it is contended that the suit 
under the Copyright Act is barred by reason of 
the adjudication on a similar claim in the earlier 
suit. Fifthly, it is contended that the decree in the 
earlier suit proceeds on the basis that the con¬ 
tract between the parties has come to an end, 
and therefore there can be no foundation for 
the plaintiffs’ claim as owners of the copy¬ 
right; and lastly, the appellant challenges the 
estimate of the profits of his publication, and 
contends that in any case credit should have 
been allowed for the amount of damages decreed 
against him in the earlier suit. 

[ 10 ] It will be convenient to summarise the 
relevant provisions of the statutory law on the 
subject of the existence and transfer of copyright. 
The Indian Copyright Act, 1914, limits the appli¬ 
cation of the English Copyright Act, 1911 , to 
India in certain respects with which we are not 
concerned and provides under S. 13 that: 

“Every suit or other civil proceeding regarding 
infringement of copyright shall be instituted and tried 
in the High Court or the Court of the Distriot Judge.” 

Section 1 , English Copyright Act, 1911, recog¬ 
nises the existence of copyright in every original 
literary, dramatic, musical and artistic work 
au^ject to certain restrictions regarding the 
place of publication of published works and the 
nationality of the authors of unpublished work, 
and copyright is defined as "the sole right to 
produce or reproduce the work or any substan¬ 
tial part thereof in any material form whatso¬ 
ever . . . . ; or if the work is unpublished, to 
publish the work or any substantial part there¬ 
of." By s. 2, copyright in a work is deemed to 


be infringed by any person, who, without the 
consent of the owner of the copyright, does 
anything the sole right to do which by this Act 
is conferred on the owner of the copyright. Sec¬ 
tion 5 provides that “subject to the'provisions of 
this Act, the author of a work shall be the first 
owner of the copyright therein." Sub-section ( 2 ) 
of s. 5 provides: 

“The owner of the copyright in any work may assign 
the right, either wholly or partially, .... either for 
the whole term of the copyright or for any part thereof 
and may grant any interest in the right by licence, but 
no such assignment or grant shall be valid unless it is 
in writing signed by the owner of the right in respect 
of which the assignment or grant is made, or by his 
duly authorised agent.” 

Section 31 provides that: 

“No person shall be entitled to copyright or any 
similar right in any literary, dramatic, musical, or 
artistic work, whether published or unpublished, other¬ 
wise than under and in accordance with the provisions 
of this Act, or of any other statutory enactment for the 
time being in force, but nothing in this section shall be 
construed as abrogating any right or jurisdiction to res¬ 
train a breach of trust or confidence.” 

Section 85(l) of the Act provides that 

“unless the context requires otherwise, ‘ Literary work * 
includes maps, charts, plans, tables, and compilations.” 

[11] It is not contended and cannot, we think, 
be contended that there has by reason of the 
agreement, Ex. p-l, been a legal assignment of 
the copyright in the Tinnevelly Vakya Panchan¬ 
gam for the three years with which we are now 
concerned. Such an assignment could only be 
made by an instrument in writing signed by the 
owner thereof, and there can be no ownership of 
the copyright for a non-existent work; and it is 
not denied that at the time of this agreement 
the panchangams for the three years with which 
we are concerned had not been written. The 
respondents, however, contend that the effect of 
this agreement is to create an equitable right 
which would operate as an equitable assignment: 
of each manuscript as and when it comes into! 
existence, and that the publication of such a/ 
manuscript by a third party can be challenged! 
as an infringement of copyright by them as the 
equitable assignees, provided that they join the 
legal owner of the copyright in the action. 

[12] It will be convenient first to deal with 
the contention that Ex. P-l does not purport to 
create any rights whether by way of equitable 
assignment or otherwise in the copyright of 
defendant l’s work We are unable to accept this 
contention. The agreement stipulates for the 
preparation of manuscripts by defendant 1 on 
certain clearly indicated lines and the delivery 
of each manuscript, as it is completed, to plain¬ 
tiff l, and it prohibits the delivery of such a work 
to anybody else. The combined effect of these 
provisions is to confer upon plaintiffi the sole right 
of publishing the three panchangams which 
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defendant 1 is to write for the three specified 
years, that is to say, plaintiff 1 is given "the sole 
right to produce or reproduce” these works and 
such a right is nothing more than a copyright. 

[19] We can also deal briefly with the conten. 
tion that an action for infringement of copyright 
cannot be maintained because the decree in the 
earlier suit put an end to the contract between 
the parties so that the plaintiffs ceased to be the 
equitable assignees of the copyright. The fallacy 
of this contention lies in the fact that the copy- 
right suit claims damages for an infringement 
alleged to have been committed while the earlier 
suit was under preparation. At that time, if the 
plaintiffs had, in fact, acquired the sole right to 
publish defendant 1’s panchangam for the year 
Darana, they must be entitled to sue for dama¬ 
ges for the infringement of that right by defen¬ 
dant 3, notwithstanding the fact that as against 
defendant l, the plaintiffs have successfully 
claimed damages for the breach of the contract 
which led to the infringement. 

[14] We do not think that there is any diffi¬ 
culty in coming to the conclusion that the Tamil 
Vakya Panchangam is a literary work for the 
purpose of the Copyright Act. In dealing with 
the question of the degree of originality neces¬ 
sary to constitute original literary work for the 
purpose of the Copyright Act, 1911 , the Privy 
Council in 48 Bom. 308 1 observed: 


* • * / lfc 13 the product of the labour, skill and 
capital of one man which most not be appropriated by 
another, not the elements, the raw material, if one may 
“f® ‘ h ® expression, upon which the labour and skill and 
capital of the first have been expended. To secure copy- 

, prodnc ^ if if necessary that the labour, 
ski 1 and capital expended should be sufficient to impart 
to the product some quality or character which the raw 
material did not possess, and which differentiates the 
product from the raw material. 0 


[151 Then again at p. 327 quoting the obser¬ 
vations of PeterBon J. in (l9l6)-2 ch. 601 , 2 their 
Lordships approved the following passage in 
connection with the meaning of the words 
"original literary work” in s. l, sub-s. (l) of the 
Act of 1911 : 


The word ‘original’ docs not in this connection meat 
that the work must be the expression of original or in 
ventive thought. Copyright Acts are not concerned witl 
the originality of ideas, but with the expression o 
thought, and, in the case of ‘literary work,’ with the 
expression of thought in print or writing. The origins 
lity which Is required relates to the expression of the 
thought. But the Act does not require that the expres 
sion must be in an original or novel form, but that the 

work must not be copied from another work—that il 

should originate from the author.” 


Their Lordships go on to state: 

‘‘What is the precise amount of the knowledge 
labour, judgment or literary skill or taste whioh the 
author of any book or other compilation must bestow 
upon its composition in order to acquire copyright in it 
within the meaning of the Copyright Act, 1911, cannot 
he defined m precise terms. In every case it must de¬ 


pend largely on the special facts of that case, and must 
in each case be very much a question of degree.' 1 

[ 16 ] The appellant on this part of the case has 
relied strongly on the decision in 1944 A. c. 329. 3 
That was a case in which copyright was claimed 
for an ordinary diary containing a calendar and 
a certain amount of information regarding 
postal rates, weights and measures, lighting up 
times and so on. The Lord Chancellor after 
quoting the observations of Lord Atkinson in 
the case just cited came to the conclusion that 
copyright had not been established for the diary 
in question which was a mere calendar with the 
addition of a certain amount of miscellaneous 
information, all accessible in official publications 
and a feature of all diaries of the kind. The 
learned Lord Chancellor observes : 

‘There would, indeed, as it seems to me, be conside¬ 
rable difficulty in successfully contending that ordinary 
tables which can be got from, or checked by, the postal 
guide or the Nautical Almanac are a subject of copy¬ 
right as being original literary work. One of the essen¬ 
tial qualities of such tables is that they should be accu¬ 
rate so that there is no question of variation in what is 
stated. The Sun does in fact rise, and the Moon set, at 
times which have been calculated, and the utmost that 
a table can do on such a subject is to state the result 
accurately. There is so far no room for taste or judg¬ 
ment. There remains, I agree, the element of choice as 
to what information should be given, and the respon- 
dents contend that the test of originality is satisfied by 
the choice of the tables inserted; but the bundle of 
information furnished in the respondents’ diary is 
common place information which is ordinarily useful 
and is at any rate to a large extent, commonly found 
prefixed to diaries, and, looking through the respon¬ 
dents collection of tables, I have difficulty in seeing 
how such tables, in the combination in which they 
appear in the respondents' 1933 diary, can reasonably 
claim to be ‘original work.’ There was no evidence that 
any of these tables was composed specially for the res¬ 
pondents’ diary. There was no feature of them which 
could be pointed out as novel or specially meritorious 
or ingenious from the point of view of the judgment or 
skill of the compiler. It was not suggested that there 
was any element of originality or skill in the order in 
which the tables were arranged. My own conclusion is 
that the selection did not constitute an original literary 
work* 

[17] Now, if the Tinnevelly Vakya Panchan¬ 
gam was nothing more than a handy extract 
from published official tables, the reasoning of 
the Lord Chancellor in the case just cited might 
well be applicable ; but the evidence in this case 
does show that this panchangam is an original 
composition worked out by a series of calcula¬ 
tions based on a fairly elaborate set of rules in 
the knowledge of which defendant l is an admit¬ 
ted specialist. He does not compile his panchan¬ 
gam by copying information from other publi¬ 
cations. He has a specialised knowledge of a 
fairly elaborate system for working out these 
matters year by year, and it is the result of his 
own calcutations made with reference to the 
particular locality that enables him to fix not 
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only the dates but the precise hour and minute 
for the commencement and termination of each 
particular period, the fixation of which is essen- 
tial in order to know the proper time for per¬ 
forming a particular ceremony or celebrating a 
particular festival or for casting the horoscope 
of a person born on a particular date and hour. 
We have, therefore, no difficulty in holding that 
the work in question is an original literary work 
for the purpose of the Copyright Act, 1911 . 

[I8l Having decided that the panchangam in 
question is a work in which copyright exists and 
having decided that the agreement, Ex. P-i, 
binds defendant 1 to transfer to plaintiff 1 the 
copyright in the manuscript of that work in 
each succeeding year' as soon as that manus. 
cript is completed, we will next consider whe¬ 
ther the plaintifis a3 equitable assignees of the 
copyright of defendant l’s panchangam for the 
year Darana can maintain an action for dama¬ 
ges for infringement of their copyright by defen¬ 
dant 3 on the basis that they have joined in that 
action the legal owner of the copyright. Oh this 
question, the decision of the House of Lords in 
1924 A. c. I 4 is the leading authority. The 
question at issue in that case was not 
precisely the question just formulated. The plian- 
tiffs in that case were a company which alleged 
an infringement of their copyright in certain 
musical works. They had taken assignments from 
the firms of Messrs. Chappell and Co. and Keith, 
Prowae and Co., of the right of performance 
of every song or musical work then belonging to 
or which might thereafter be acquired by the said 
firms. The songs in question were admittedly not 
in existence on the date of the contracts. The 
plaintiffs, when objection was taken to the 
maintenance of the action in the absence of the 
legal owners of the copyrights elected to fight the 
case on the contention that the presence of the legal 
owners as parties to the action was unnecessary. It 
was held by the Court of appeal that as the 
plaintiffs’ interest in the song3 was purely equita¬ 
ble and as the defendants were mere infringers 
claiming no interest thereof, the plaintiffs were 
not entitled to maintain the action in their own 
names without joining the owners of the copy¬ 
right and this decision was confirmed by the 
House of Lords. The importance of this decision for 
the purpose of the present case is that the learned 
Judges of the Court of appeal and the majority of 
Lordships who decided the matter in the House 
of Lords were of opinion that the action could 
have been maintained if the plaintiffs as equita¬ 
ble assignees had joined the legal owners of the 
copyright as parties. In the judgment of the 
Court of appeal, Bankes L. J. gays; 

“I can see nothing in the statute from whiob I can 
-draw the inference that an owner of oopyright, whether 


the first owner, or any subsequent owner by legal as¬ 
signment, ceases to be an owner within the meaning of 
the statute when he executes an equitable assignment 
of the whole or part of his right. If this is so it follows 
either (a) that the equitable assignee is not an owner at 
all within the meaning of the statute, or (b) that the 
statute recognises under these ciroumstances two owners, 
the legal and the equitable, of the one right. Whichever 
view is correct, it appears to me that apart from 
authority the result in this action is the same, namely, 
that the plaintiffs should not be allowed to maintain 
the present action without adding the legal owners of 
the copyright. If the first conclusion is the correct one 
then the action cannot proceed without them. If the 
second is correct then the Court in the exercise of its 
discretion should not allow the action to proceed in the 
absence of a party who may be interested and who 
ought to be bound, or whose presence might afford a 
defence to the defendants. There are difficulties in the 
way of accepting either conclusion, but the difficulty of 
accepting the second appears to me to be less than that 
of accepting the first. If the first is accepted the logical 
conclusion appears to be that no equitable assignee of 
copyright can ever maintain a claim for infringement 
in either a Court of law or equity, because the Aot of 
Parliament only reoognises the owner as the person who 
can claim the assistance of the Courts, and on this as¬ 
sumption the equitable assignee is not the owner, and 
can never become the owner unless and until it either 
becomes possible for the owner to make a legal assign¬ 
ment of the right, or he can be persuaded or compelled 
by process of law to make such an assignment. I do not 
think that the language of the statute justifies such a 
conclusion, and I prefer a construction which includes 
the equitable owner in the expression “owner” and then 
leaves it to the ordinary practice of the Courts to seoure 
all proper parties being before the Court.” 

Younger L. J. after pointing out how under the 
law as it existed before the Judicature Act the 
owner of the equitable title could compel the 
legal owner to permit the use of his name at law 
in an action against an invader of the right or 
might even have compelled the defendant in 
equity to admit at law the legal title of the equi¬ 
table owner, comes to the conclusion that it was 
not to be expected that an enabling statute like 
the Copyright Act, 1911, would take away from 
any class of persons interested in a copyright a 
right of action enjoyed by them under the statute 
which it superseded. 

[19] In the House of Lords, Viscount Cave L. 

C. came to the conclusion that the appellants 
could not claim to be assignees, whether legal or 
equitable, of the songs then in question by reason 
of the instrument which was signed when their 
songs were not in existence; but he observed: 

“The appellants have a right in equity to have the 
performing rights assigned to them and in that sense 
are equitable owners of those rights; but they are not 
assignees of the rights within the meaning of the 
statute.” 

He goes on to observe: 

“That an equitable owner may commence proceedings 
alone, and may obtain interim protection in the form of 
an interlocutory injunction, is not indoubt; but itwas al- 
ways the rule of Court of Chancery, and is, I think, the 
rule of the Supreme Court, that, in general when a 
plaintiff has only an equitable right in the thing 
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demanded, the person having the legal right to demand 
it must in due course be made a party to the action;” 

Viscount Finlay observed: 

“In my opinion, the power of assignment given by 
the fifth section is not confined to an assignment of the 
legal property, but will apply to the transfer of any 

interest, whether legal or equitable.The society 

became entitled to sue in respect of tbe interests so 
acquired, but their right to sue is subject to tbe general 

rule that the owner of the legal estate should be joined 
as a party.” 

Lord Atkinson takes a somewhat different view. 
He observes: 

“When one reads through all the provisions of this 
statute and realises how almost every state of tliin<’S 
every event a D d contingency, is dealt with and provided 
for one is, I think, reasonably led to the conclusion 
that the supplementary provisions contained in S 31 
were designed to deprive every person of copyright to 
whom it was not secured by the provisions of the Act of 
1911, or by those of some other statute for the time 
being in force. It is, in my view, impo S? ible to suppose 
that the mode of acquisition of an equitable interest in 
copyright under a grant or licence made or given before 
the ^thor’s work or tbe copyright in it is in existence 
would have been left unnoticed or unprovided for by 
th.s statute as it has been, if it had not been intended 
to exclude and, impliedly, to prohibit it.” 

Lord Sumner however observes: 

“A remedy is conferred by our present law on equita¬ 
ble owners, subject to compliance with certain legal 

In q rl re T DtS V and tbe ° wner of C0 P> right is entitled to 

■ Can find notbin R t0 sfaow any intention 
« J h0 A . 'SQ^e equUable rights thronghout so wide 
and important a subject as copyright, nor, in view of the 
long history of equitable right- and of the enactment in 

wTq-* ^ rU - GS ° f eqUUy COntnined ^ the Judicature 
Act 18/3, does it seem practicable to hold tbat the 

words owner in S. 6, sub-s. fl) and -title’in S 6, sub-s. (3), 

mean exclusively legal owner and legal title ns those 

the wnrHo e t„ the M t0 "" derstood * So H.i.ited a meaning of 
the words would not be a natural one to place on legal 
language enacted in 1911.” 8 

Later on, he concludes: 

I think that the statute leaves equitable assignees 
to enjoy such po-ition as is given to them by thegeneral 
law, when they require to vindicate the right, which 

the Copyright Aot, 1911 expressly confers and regulates.” 

[ 20 ] Lord Phillimore takes tbe stricter view 
which was taken by Lord Atkinson, and he is 
of opinion that the grant of a mere equitable 

right which is not an assignment of the copyright 

is not sufficient to support an action for breach of 
copyright against a third party. It will thus be 
seen that the majority of their Lordships agree 
with the Court of appeal in holding that a person 
who has an equitable right to compel a legal owner 
to assign a copyright can maintain an action for 
breach of copyright if he joins tbe legal owner in 
that action. In Halsbury’s Laws of England, 
Edn. 2, vol 7, Para. 871 the position resulting 
from tins decision is summarised as follows* 

^/" agrCemtnt t t0 l a89 ! 8naWOrknot y et in ex'Stenco, 
and an agreement which contemplates that a further 

document of assignment ib to be executed have been 

held to take effect as equitable assignments. 

An equitable assignee cannot su® in his own name in 

respect of infringements ol tbe right as-igned, but must 

make tbe assignor a party to the action.” 

1948 M/19 & 20 


[21] Copinger on the Law of Copyright, 
Edn. 7, P. 99 dealing with sub-s. (3) of s. 5, Cop y¬ 
right Act, 1911, states: 

This section Lrs no application to n document pur¬ 
porting to assign a non existent work, since such a 
document cannot be signed by the owner of the right 
therein, and the author is to be the first owner of tho 
copyright in a work. Consequently, although such a 
document might be enforced as an equitable assignment, 
it would not entitle the a-signee to sue for the infringe¬ 
ment without joining the author or legal owner.” 

[22] On this state of tho authorities, we are 
constrained to hold that, plain'll]' l having by rea¬ 
son of the agreement Ex. P-l, become the equitable 
owner of the copyright in defendant l’g pam-lmn- 
gam for the year Darara, as soon as the work 
came into existence, is entitled to maintain the] 
suit, he having impleaded not only plaintiff' 2! 
who is claiming an interest in tbe rights but also 
defendant 1 who was the legal owner at the 
copyright at the relevant dates. 

[23] There remains the question of the amount 
of damages. On this question, the appellant re- 
lies mainly on a statement made by plaintiff’ 1 
in bis plaint in the earlier suit in Para. 9 where 
he says: 

“The publication of the Tinnevelly Vakya Panehun- 
gam is a profitable business and will yield a net profit 
of not less than Rs. 300 per annum to the plaint ill. ’ * 

[24] In the plaint in the copyright suit he has, 
as already indicated, explained this statement 
by saying that he was limiting his claim for 
damages in view of the poverty of defendant 1 . 
He has adduced positive evidence from the printer 
employed by defendant 3 regarding tbe actual 
cost of printing defendant 3’s panchangam. The 
rate of commission allowed to the retailers is not 
in dispute, and the Dumber of copies sold is also 
established. On the basis of these figures and 
allowing a substantial margin for contingencies, 
the learned District Judge has estimated the pro¬ 
fit of defendant 3, from the sale of the panchan, 
gam at Rs. 1000. Defendant 3’s own evidence on 
the subject is frankly incredible. He states that 
the cost of printing 6300 copies was Rs. 4000 , that 
i3 to say, an amount approximately equal to the 
gross sale price of the edition. He has not pro¬ 
duced the accounts which he was directed to 
maintain in the proceedings for an ad interim 
injunction; nor has he restricted his sales to the 
6000 copies which ho was then authorised to sell. 
He has produced practically no materials to set 
against the detailed evidence adduced for the 
plaintiffs. On this state of the evidence, we see 
no reason to differ from tho conclusion of tbe. 
learned District Judge. In view of our decision 
in Second Appeal no 750 of 1945, tbe question of 
allowing the appellant credit for the amount of 
damages awarded in that suit no longer arises. 

[25] The result, therefore, is that Appeal 
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No. 801 of 1945 is dismissed with costs of the 
plaintiffs. Half the costa of printing the evidence 
will be apportioned to each of the two appeals. 

C.R.K./d s. Order accordingly. 

A. I. R. (35) 1948 Madras 146 [C. N. 75.] 
Wadsworth and Govindarajachari JJ. 

Balasubramania Chetty and others—Appel¬ 
lants v. W alajabad Dhanasekara Sasioatha 
Bid hi Ltd. by its Secretary P. R. Subramania 
Naidu and another — Respondents. 

Appeal No. 243 of 1945, Decided on 18-12-1946, 
against decree of Sub Judge, Chingleput, D/- 30-9-1944. 

(a) Madras Debt Conciliation Act (11 [XI] of 
1936 as amended by Madras Act 9 [IX] of 1943) 

5. 10 (2)—Whether retrospective. ’ 

The amendment in 1943 of S. 10(2) bas no retrospec¬ 
tive effect and the debts which must be deemed to have 
been discharged before the commencement of the 
amending Act cannot be revived by reason of the 
amendment: 28 A. I. R. 1941 Mad. 873 and 29 A.I.R. 
1942 Mad. 738, Ref. [Para 5] 

(b) Madras Debt Conciliation Act (11 [XI] of 
1936), S. 10 (2)—Joint family debt—Discharge 
enures for benefit of non-applying members of 
joint family including those born after discharge. 

Where upon the contention of the debtor that due to 
the failure of the creditor to file the required statement 
under S. 10 (1), the debt was to be deemed discharged 
under sub-s. (2) the creditor contended that the debt 
was to be deemed discharged only in respect of the 
share of the applicant debtor and not in respect of the 
share of the non-applying sons >of the applicant, who 
were joint with him, and it was found that the debt 
wa9 for joint family purpose : 

Held that, the applicant debtor must be taken to have 
applied under the Madras Debt Conciliation Act, a 3 the 
manager of the undivided family, which then consisted 
of himself and his son and that therefore the discharge 
will enure to the benefit of the non-applying son and 
also the son born subsequent to the discharge * 30 
A. I. R. 1943 Mad. 588, Expl. (Para 6] 

Held, however, that persons suoh as co-mortgagors 
who were not parties to or represented by the parties 
to the proceeding under S. 10 could neither be bound 
nor benefited by it: 28 A. I. R. 1941 Mad. 557; 28 A. I. 
R. 1941 Mad. 684; 29 A, I. R. 1942 Mad. 525 : 29 A. I. 
R. 1942 Mad 527 and 34 A. I.R. 1947 Mad. 255, Dis - 

t%n 9- [Para 8] 

Cases referred :— 

1. (’41) 1941-2 M. L. J 366 : 28 A. I. R. 1941 Mad. 
873 : 199 I.C. 769, Veeraraghava Rao v. Debt Concilia¬ 
tion Board, Bezwada. 

2. (’42) 1942-2 M. L. J. 616: 29 A.I.R. 1942 Mad. 738: 
204 I. C. 409, In re Siddappa Chettiar. 

3. (’43) 1943-1 M. Tj. J. 410 : 30 A. I. R. 1943 Mad. 
688 : 209 I. C. 568, Ramaswami Sastrigal v. Subra- 
mania Ayyar. 

M - L - J ’ 647 : 28 A * L R- 1941 Mad. 

,200 I. C. 246, Marina Ammayi v. Mirza Bakhar 

5 * 1 I 94 *' 1 ,?**, "h J - 661 : 28 A - !• 1941 Mad - 

884 * 1 "• R . (Mtt) Mad. 930 : 200 I. C. 517, Aruna- 
chalam Pillar v. Seetharam Naidu 

6. (’42) 1942-1 M. L. J. 606 : 29 A. I. R. 1942 Mad. 

828:202 I - C - 4 ?2,Satyanarayanamurtbi v. Satbiraju. 

7. ( 42) 1942-1 M. L. J. 510 : 29 A I R 1942 Mad. 

627 : 203 I XJ. 417, Naohiappa fieddiar v Rama- 
ahandra Reddiar. 


8 . (’46) 1946-2 M. L. J. 429 : 34 A. I. R. 1947 Mad. 
255, Subramanian Chettiar v. Ramachandra Reddiar. 
A Seshachari and K. Raghavan—tor Appellants. 

K. S. Desikan and C. R. Rajagopalachari _for Res¬ 

pondents. 

Govindarajachari J —This appeal arises 
out of a suit filed by respondent 1 ; a Nidhi 
on the foot of two mortgages executed in its 
favour, one by defendant l, Natesa Cbetti 
and his younger brother Tbangavelu Cbetti 
since deceased, on 25-7-1929 for Rs. 1000 (Ex. 
P-1) and the other by Natesa Chetti for himself 
and as guardian of his son defendant 2 then 
8 months old and Thangavelu Chetti on 80- 
3-1931 for Rs. 2000 (Ex. P-2). The plaintiff 
prayed for a mortgage decree for Rs. 5755-12-0 
in the aggregate. Defendant l’s principal con¬ 
tention was that the suit debts must be taken 
to have been completely discharged by an order 
passed under S. 10 ( 2 ), Madras Debt Conciliation 
Act, 1936, by the Debt Conciliation Board, Chin¬ 
gleput on 18-4 1940. He also claimed a deduc¬ 
tion of Rs. 480 being the principal amount of 30 
shares held by him in the plaintiff Nidhi and 
relief under Madras Act, 4 [IV] of 1988. Defen. 
dant l’s written statement was adopted on be¬ 
half of defendants 2 and 3, the minor sons of 
defendant 1, by their mother and guardian ad 
litem. Defendant 3 was born sometime in 1942. 
On 14-12-1933, Thangavelu Chetti executed in fav¬ 
our of Natesa Chetti what is termed a release deed 
but what is in substance a deed of partition 
whereby the properties covered by the suit mort¬ 
gages except suit items 1 and 2 .were allotted 
to defendant 1 while those two items were 
taken by Thangavelu Chetti. It was provided 
that the suit mortgages were to be discharg¬ 
ed by defendant 1. Thangavelu Chetti died in 
July or August 1942. Defendants 4 to 6 are his 
daughters who were obviously impleaded by the 
Nidhi to protect itself against a possible conten- 
tion that the release deed was not real or not acted 
upon. Defendant 7 took a mortgage of items 
1 and a from Thangavelu* Chetti and after the 
latter’s adjudication as an insolvent purchased 
the equity of redemption in them from the Official 
Receiver of Bangalore. Defendant 8 is a sub¬ 
sequent mortgagee from defendants 1 and 2 
under a mortgage of 20-6-1934 and defendants 9 
to 11 are lessees of portions of the hypo theca. 

[2] The lower Court upheld the contention 
based upon the provisions of the Madras Debt 
Conciliation Act to the extent of defendant 1 ’s 
share which it fixed at l/6th but rejected it so far 
as the remaining 5/6th share is concerned. It re¬ 
fused to give credit in respect of the amount of 
Rs. 480 as claimed on behalf of defendants 2 and 
3 but scaled down the debt to a certain extent 
under Madras Act 4 [IV] of 1938. In the result it 
passed a mortgage decree for Rs. 3702-8-0 and 
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proportionate costs, interest on Rs. 3000 at 6i 
per cent, per annum from date of suit to date 
of decree and interest at 6 per cent, per annum 
subsequent to decree against a 5/6th share in the 
hypotheca which according to it represents the 
interests of defendants 2 and 3 and of Thanga- 
▼elu Chetti. 

[3] It is argued before us on behalf of the 
appellants (defendants 1 to 3 and 7 ) that the 
debts are discharged as against all defen¬ 
dants and not merely as against the defen¬ 
dant l’s share by the operation of s. 10 (2), 
Debt Conciliation Act. Before dealing with this 
contention, it is convenient to state a few 
more facts. On 24-6-1939 defendant 1 who, it 
would be remembered, had become divided from 
his brother, Tbangavelu Chetti but who, it can¬ 
not be doubted, was undivided from his minor 
son defendant 2 who alone was born by that 
time, filed O. P. No. 29 of 1939 before the Debt 
Conciliation Board, Chingleput under s. 4 (i), 
Madras Debt Conciliation Act for a settlement of 
his debts. Creditor No. 7 of the creditors mentioned 
in the petition was the plaintiff Nidhi. The debt 
was stated to be a secured debt and the amount 
due was set down at Rs. 1450. It is unnecessary 
to refer to the earlier stages of the petition. Notice 
under S. 10 ( 1 ) of the Act was served on the Nidhi 
on 6-2-1940 calling upon it to submit a statement 
of debts owed to it by the debtor. No statement 
however, was filed by the Nidhi as required by 
S. 10 (l) of the Act within the period of two 
months prescribed for the purpose with the 
result that on 18-4-1940 the Debt Conciliation 
Board passed an order that the suit de v bts were 
discharged under 8. 10 ( 2 ) of the Act. The peti¬ 
tion was finally withdrawn on 11 - 6-1940 as no 
agreement was possible between the debtor and 
the creditors who had filed statements as requir¬ 
ed by 8 . 10 ( 1 ) and whose debts were conse 
quently not discharged. Nothing however turns 
on this later withdrawal,'the question for con¬ 
sideration being as to the effect of the order 
passed on 18-4 1940. Sub-section ( 2 ) of 8 . 10 as it 
stood before it was amended by Madras Act 9 
fix] of 1943 was as follows: 

“ Subject to the provisions of sab-s. (3) every debt 
of which a statement is not submitted to the Board in 
compliance with the provisions of sub s. (1) shall 
be deemed for all purposes and all occasions to have 
been duly discharged. ” 

Sub-section ( 3 ) which it is unnecessary to set 
out provides that a-creditor may apply to the 
Board or a civil Court in certain circumstances 
for the revival of the debt discharged under 
sub s. ( 2 ). It may be stated in passing that the 
plaintiff Nidhi did, as matter of fact apply for 
a revival of the suit debts to the Court below 
in o. P. NO. 39 of 1943. The lower Court dis¬ 


missed the petition and the order of dismissal 
is not challenged before us. 

[4] The plain effect of S. 10 ( 2 ) consequent 
upon the admitted failure of the plaintiff to file 
the required statement would seem to bo to 
discharge the debt so far as the applicant or 
those represented by him are concerned. But 
this is sought to be denied by the respondent 
by two lines of argument. The first is that 
S. 10 (2) was amended by Madras Act, 9 [ix] of 
1943, with retrospective effect. By Madras Act 
9 fix] of 1943 tho following sub-section was 
substituted for the original sub-s. ( 2 ^ of s. 10 : 

“(2) If no statement is submitted hy a ercdi'or in 
compliance with the provisions of sub-s. (1) in rt-pect 
of debts owed to him by the debtor, then, subject to 
tbe provisions of sub s. (3) (a) in the case of any debt 
included in the particulars furnished hy the debtor 
under sub-s. (1) of S. 6 or sub-s. (3) of S. 8,' the creditor 
shall not be entitled, in any proceeding before a board 
or civil Court or on any other occasion, to dispute the 
accuracy of tbe said psrticulars in regard to such debt ; 

(b) every other debt shall be deemed for all purposes 
and on all occasions to have been duly discharged.” 

The amendment of s. 10 ( 2 ) and the differentia¬ 
tion between the debts dealt with in cl. (a) and 
those dealt with in cl. (b) of the new sub s, ( 2 ) 
are traceable to and were suggested by two 
decisions, 1941-2 M. L.iJ. 366 1 and 1942-2 M. L. J. 
616 . 2 It was observed in tbe former “that it 
is difficult to see why a Debt Conciliation Board 
should be given a power to cancel a debt which 
tbe debtor himself admits to bo due simply 
because the creditor has not filed a statement 
confirming the particulars set out in the debtor’s 
application ” and that “ while one can well 
understand that when a creditor fails to file a 
statement under S. 10 (1) he should be preclud¬ 
ed from disputing the debtor’s figures there 
can be no justification for depriving him of 
what the debtor has acknowledged to be due 
to him. ” In the latter decision it was pointed 
out that when notice of a petition by a debtor 
for conciliation of his debts is issued to a 
creditor under 8. 10 (l), Madras Debt Concilia¬ 
tion Act the duty devolves upon such creditor 
of submitting a statement of all debts owing to 
him by the debtor, that such a statement is 
not to be limited to the debts given by the 
debtor himself in his application and that the 
effect of 8. 10 ( 2 ) is that any debt not included 
in the creditor s statement is for all purposes 
deemed to have been discharged whether it is 
mentioned in tbe debtor’s application or not. 

[5] That the amendment of 8. 10 ( 2 ), Madras 
Act 9 fix] of 1943 is not retrospective seems 
to us to admit of little doubt. Section 5 of the 
amending Act which is described as a transi¬ 
tional provision was relied upon on behalf of 

the respondent as indicating that the amendment 
of 8. 10 ( 2 ) is retrospective. It runs as follows: 



148 Madras Balasubramania v. W. D. Saswatha Nidhi ( Govindarajachari J.) A. I.R, 


“ Any debt deemed to have been duly discharged 
before the commencement of this Act under sub-s. (2) of 
S. 10 of the ^aid Act shall, for the purpose of applying 
the said Act as amended by this Act to such debt, be 
deemed to have been duly discharged under cl. (b) of 

sub s. (2) of S. 10 of the said Act as amended by this 
Act." J 

In our opinion not only does S. 5 not make 
the amend ment of S. 10 (2) retrospective, but 
6eeni3 on the other hand to have been enacted 
for the purpose of refuting a possible argument 
that the amendment of s. 10 ( 2 ) by way of 
substitution is retrospective. Because of the 
differentiation newly introduced between debts 
coming under cl. (a) and those coming under 
cl. (b) of the substituted sub-s. (2) of S. 10, it 
was apparently thought desirable that it should 
expressly provided as has been done by S 5 
of the amending Act that debts which must 
be deemed to have been discharged by the 
operation of S. 10 (2) before amendment must 
be deemed to have been discharged under 
cl. (b) of the new sub-s. (2). Thi3 appears to 
us to be the obvious result of S. 5 of the amend- 
ing Act. That section could perhaps have 
been expressed in simpler language, but its 
meaning however is sufficiently clear and we 
have therefore no hesitation in holding that 
'the amendment in 1943 of s. 10 (a) has no 
retrospective effect and that the debts which 
must be deenied to have been discharged before 
the commencement of the amending Act can- “ 
not be revived by reason of the amendment. . 

[6l The second argument on behalf of the 
respondent is that the debts covered by the 
mortgages were in fact for family necessity, 
that the other members of the family were 
themselves debtors as much as Natesa Chetti, 
that their liability is not derivative, that the 
application which Natesa Chetti made under the 
Madras Debt Conciliation Act was one made 
on his own behalf and that the discharge by the 
operation of s. 10 ( 2 ) of the Act can only have 
reference to hi3 liability leaving the liability of 
the other members of the family unaffected. 
This argument found favour with the lower 
Court which relied principally upon the decision 
in 1943 1 M. L. J. 410 3 and exonerated defen¬ 
dant l’a share which as already stated it fixed 
at one-sixth. This fixation is obviously erroneous. 
Natesa Chetti had no isons on the date of 
the first mortgage and he and his brother Than- 
gavelu Chetti were each entitled to a half share. 
By the time of the second mortgage defen¬ 
dant 2 alone was born and hence Natesa Chetti 
had a one fourth share, defendant 2 a one-fourth 
share and Thangavelu Chetti a half share in 
the suit properties on the date of that mort¬ 
gage. By the partition of 1933 Natesa Chetti and 
defendant 2 became wholly entitled to most 


of the hypothecated properties while Than¬ 
gavelu Chetti became wholly entitled to suit 
items 1 and 2 . It has been argued for the appel¬ 
lants that if the shares are worked out in the 
light of these facts the result would be materially 
different from that reached by the lower Court. 
But it is unnecessary to pursue this aspeot as 
we agree, so far as defendants 2 and 3 are con¬ 
cerned with the main point argued on their 
behalf namely that Natesa Chetti must be taken 
to have applied under fcbe Madras Debt Con¬ 
ciliation Act, as the manager of the undivided 
family, which then consisted of himself and his 
son defendant 2 and that therefore the discharge 
will enure to the benefit of defendants 1 to .3, 
defendant 3 having been born subsequent to the 
discharge The learned Subordinate Judge seems 
to have overlooked one material aspect of the 
case in 1943-1 M. L. J. 410. 3 There the manager 
of the joint family who was also the father 
evidently became divided from his sons who were 
the other members of the family after the debt 
was created but before the application under 
the Debt Conciliation Act was made and there 
was therefore no possibility of the application 
being made on behalf of the family which had 
by that time ceased to exist. Where however 
the applicant is the manager of a joint Hindu 
family the question becomes material whether 
the application was or was not made on behalf 
of the family and not merely in his individual 
capacity. It is true that in both the suit mort¬ 
gages all the members of the family then in 
existence joined as executants and Natesa Chetti 
cannot therefore be said to have executed those 
mortgages in his capacity as manager. But this 
however does not prevent his applying to the ; 
Debt Conciliation Board in his capacity as 
manager of the joint family then in existence. 
When we put it to Mr. Desman, counsel for the 
respondent whether there was any legal impedi¬ 
ment in the way of Natesa Chetti applying as 
manager of his then joint family for the con¬ 
ciliation of these debts by reason of the fact 
that the other members of the family figured 
as debtors eo nomine in the suit mortgages he 
rightly conceded that there was no such im- 
pediment. 

[ 7 ] The question then remains whether 
Natesa Chetti did make the application as 
manager of the joint family consisting of him¬ 
self and his minor son defendant 2. There is 
a passing observation of the learned Subordi¬ 
nate Judge that there is no evidence that 
Natesa Chetti applied as manager. It is not 
however possible to suggest that Natesa Chetti 
desired that his own liability under the suit 
mortgages should be the subject of conciliation 
and that his sons’ liability should be left 
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unaffected. There is no reason to think that 
Natesa Chetti failed to discharge his duty to 
defendant 2 and did not seek for the latter the 
benefit of the procedure laid down in the Madras 
Debt Conciliation Act which he whs certainly 
seeking for himself. In our opinion, there is every 
probability that the application was made by 
Natesa Chetti as the manager of his family. No 
doubt he did not describe himself as manager 
hut it is well-settled law that a manager of a 
joint Hindu family need not describe himself or 
be described as such in a plaint filed or a decree 
obtained by him and there is no reason to refuse 
to apply the same rule to the petition filed by 
defendant 1 or the order passed in his favour. 
We have therefore come to the conclusion, differ¬ 
ing from the lower Court, that the properties 
held by defendants 1 to 3 are discharged from 
the mortgage liability by reason of S. 10 <2), 
Madras Debt Conciliation Act, though we agree 
with it that the mortgages were executed for 
family necessity, its finding in this regard not 
having been challenged by the appellant’s 
counsel. 

[8] The case of defendant 7 however stands 
on a different footing. Defendant l and Than- 
gavelu Chetti the predecessor-in-title of defen¬ 
dant 7 having become divided in 1933, defendant 1 
could not in 1939 possibly represent bis separa¬ 
ted brother or his successor-in-interest. The 
benefit of the order of discharge passed under 
S. 10 ( 2 ) on defendant l’s petition cannot there- 
fore be bad by defendant 7. But'it is argued on 
his behalf that defendant 7’s portion of the 
bypotheca also is discharged from liability. It is 
claimed that this is the effect of 8 10 (2). Madras 
Debt Conciliation Act. relying principally upon 
its language that “the debt shall be deemed for 
all purposes and all occasions to have been duly 
discharged.” The suggestion is that the debt is 
thus cancelled in toto no matter who may he 
bound by it. It seems to us difficult to conceive 
of a debt in the abstract as something having an 
existence apart from the debtor. In its ordinary 
connotation, a debt is a known or ascertainable 
liability of one named person to another. 
Further the argument overlooks the language of 
sub-s. (l), which refers to a settlement between 
the debtor who applies and his creditor, which 
prescribes notice to every creditor of the debtor 
to submit a statement of debts owed to such 
creditor by the debtor and which in our opinion 
indicates fairly dearly that persons who are not 
parties to or represented by the parties to a pro¬ 
ceeding under s. 10 can neither be hound nor 
benefited by it. 

r»] It bos next been argued on behalf of defen¬ 
dant 7 that he can share in the bepefifc of the 
discharge obtained by defendants 1 to 8 on the 


analogy of the decisions in 1941-1-M. L. J. 5i7, 4 
(1941) 1 M L. J. 661, 5 (1942) 1 M. L. J 606." (1942) 1 
M L. J. 510 7 and (1946) 2 M L.J 429, 8 given under 
Madras Act(4 [iv] of 1938). It was held in those 
ca^es that where a mortgagor is an agriculturist 
and there is by the application of Madras AetU 
[iv] of 1938) a reduction or discharge of his liabi¬ 
lity, a non-agriculturist purchaser from him of a 
portion of the bypotheca cannot be refused the 
benefit which incidentally accrues to bis land from 
such discharge or reduction providi d in the latter 
case that the reduced amount is paid by the 
mortgagor. ^ e do not see any analogy between 
those cases and the case lefore us m which 
defendant 7 is Dot claiming through th» defen¬ 
dants whose debt is discharged but thiough their 
co-mortgagor and, in our opinion, the principle 
underlying those decisions has no application 
here. Under 8. 44, Contract Act, a release of one 
joint promisor does not discharge the other 
joint promisor or joint promisors and if as we 
consider the object of the proceedings under the 
Madras Debt Conciliation Act is only to benefit 
the applicant or those whom he represents ana can 
in law represent, there is no reason or piinciple 
for holding that a statutory discharge obtained 
by a mortgagor under S. 10 ( 2 ) of that Act would 
also discharge his co-mortgagor. 

[10] As to the amount chargeable upoD items 
1 and 2 the benefit of Madras Act (4 ClVl of 1938) 
has next been claimed on behalf of delendar t 7. 
There i9 no positive evidence that defendant 7 is 
an agriculturist hut in view of the curious way 
in which this matter has been dealt with in the 
pleadings and having regard particularly to the 
frame of issue 2 we think that the agriculturist 
statue of the several defendants who claimed the 
benefit of the Act was conceded and that the 
plaintiff Nidhi claimed exemption only under 
s 10 ( 2 ) (iii). which claim has not, b^en supported 
before us. It is admitted that Rs. 510 was paid 
towards the principal of Ex. P-1 and Rs. 560 
towards the principal of Ex P-2 and that somo 
small payments were made from time to time 
towards the interest on the mortgages. 

[11] On this basis therefore the plaintiff is 
entitled to a mortgage decree against defendant 
7 and items 1 and 2 for Rs. 1930 being the balance 
of the principal amount due under the mortgages 
together with interest thereon at 64 per cent, per 
annum from 1-10-1937 till the date fixed for re¬ 
demption which is three months from now and 
subsequent interest on the aggregate amount at 
6 per cmt. The plaintiff and defendant 7 will 
pay and receive throughout C 09 ts proportionate 
to their failure and success. The appeal of 
defendants 1 , 2 and 3 is allowed with costs 
throughout. For purposes of calculation of costs 
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defendants 1, 2 and 9 will be treated as entitled 
to 2/3rd of the total costs. 

C.r.k/r.G.D. Order accordingly. 


A. I. R. (35) 1948 Madras 150 (C. N. 76.] 

Yahya Ali J. 

S. Komarappa Goundan—Petitioner v. S. 

Ramaswamy Goundan — Respondent. 

Civil Misc. Petn. No. 6033 of 1946, Decided on 26-3- 
1947, for stay of trial of O.S.No.32 of 1946, Sub-Court, 
Salem. 

(a) Civil P. C. (1908), S. 151 — Stay of indepen¬ 
dent suit—Power of High Court—Civil P. C., S. 10. 

The Hitfh Court under S. 151 can stay the trial of an 
independent suit in the course of other proceedings 
pending before it if the stay is necessary in the ends of 
justice or to prevent abuse of the process of Court and 
the applicant has no other remedy. If the app icant can 
get the suit stayed under S. 10, it is inournbent upon 
him to adopt that cour-e before invoking the inherent 
jurisdiction of the High Court under S. 151 : 35 A.I.R. 
1948 Mad. 138, Foil. [Para 1] 

Where the disposal of an appeal in one suit pending 
before the High Court will to a very large extent have an 
important bearing upon the material questions at issue in 
another independent suit the High Court can stay it 
under 3. 151 in the interests of justice when the provi¬ 
sions of S. 10 are not applicable. [Para 31 

Annotation. _ ('44-Corn.), Civil P. C., S. 10 N. 4 
pt. 9; 3. 151 N. 2 pts. 1, 22, 38. 

. < b) , ( T iviI p * C. (1903), S. 10 — “The matter in 
issue. ” 

The words “the matter ia^ssue” in S. 10 should be 
deemed to denote the entire subject in controversy. The 
use of the definite article “the” in “the matter in issue” 
suggests that S. 10 will not apply where only a matter 
in issue is common to both suits: Case law discussed. 

. [Para 2] 

Annotation. — (’44-Com.), Civil P. C., S. 10 N. 4 
pts. 3, 4. 

Cases referred :— 

1. Reported in (’48) 35 A. I. R. 1943 Mad. 138, K. R. 
Baliji v. Natesa Chetty. 

2. (’22) 9 A. I. R. 1922 Mad. 304 : 70 
Sreeramulu v. Sreeramulu. 

3. (’25) 12 A. I. R. 1925 Mad. 574 : 88 
^ K ". b ® ra " Nambudri v. Koraan Nair. 

V n 27, u 14 A ‘ h R - 1927 Mad - 1132 : 103 
Vellachami v. Muthiah Chetty 

5 iS R 9 h A ' V*- 19 , 32 CaL 751 : 140 I- C. 155. Sm. 
Jinnat Bibi v. Howrah Jute Mills Co. 

Vh '• 4 A r‘ 1 1917 CaL 248 : 36 641, Bepin 

itehari v. Jogendra Chandra. F 

7. (’35) 22 A. I. R. 1935 Mad. 24 : 153 I. C. 769 
Murugesa v. Bala«undarammal. 

». (’35) 22 A. I. R. 1935 Mad. 112 : 155 I. C. 1002 
Alahugaoapathi v. Natesa Aiyar. * 

8. Thayagaraja Ayyar for K. V. Ramchandra Aiyar 

'P n n , , —f° r Petitioner. 

1 • R. Ramchandran for K. S. Desikan 

(\ r ,j _ , —for Respondent. 

• i f * i * e ^ 1S * a an application for stay of 
the tnal of o. s. No . 32 of 1946 on the file of the 

bub-Court Salem pending the disposal of S. A. 

NO. 2081 of 194G of this Court. In the counter 

filed by the respondent an objection was taken 

that the application is not maintainable as there 

IS no appeal in this Court with reference to any 


I. C. 682, 
I. C. 421, 
I. C. 274, 


proceeding in the suit sought to be stayed. I 
have examined this aspect of the matter in my 
judgment in c.M.P. No. 664 of 1947 1 and relying 
on a number of cases cited therein I have come 
to the conclusion that if certain conditions are 
satisfied there can be no question that the trial 
of an independent suit can be stayed by this 
Court in the exercise of itd' inherent powers 
under s. 151, Civil P. C. in the course of other 
proceedings pending before it. The conditions to 
be satisfied would be firstly the two prerequisites 
mentioned in s. 151 of the Code itself namely 
that the stay has to be ordered in the ends of 
justice or to prevent abuse of the process of the 
Court; the other condition would be that the 
applicant for stay has no other remedy avail¬ 
able to him in law which he can seek from! 
a competent civil Court. I have pointed out in 
that judgment that if the applicant can get the 
particular suit stayed under S. 10 of the Code it 
would be incumbent upon him to adopt that 
course before invoking the inherent jurisdiction 
of this Court under S. 151. In the present case 
what is urged by the learned counsel for the 
respondent is (although this point was not 
directly or indirectly raised in the counter) that 
O. S. No. 32 of 1946 is a later suit and conse¬ 
quently an application could be made in the 
Sub-Court, Salem, for its stay under 8. 10 of the 
Code. It is admitted that this is a later suit but it 
is argued by the learned counsel for the petitioner 
that s. 10 would not be applicable to the present 
case as the facts in the two cases are not com¬ 
mon except only with regard to one matter in 
issue relating to the partition of 1938. The pre¬ 
mises on which this argument is based are not 
denied; and it follows having regard to the de¬ 
cisions which I shall presently refer to, that 
8. 10 of the Code cannot apply to such a case. 

[ 2 ] It has been held in a long eeries of casesi 
of this Court that the words “the matter in 
issue" in s. 10 should be deemed to denote the! 
entire subject in controversy. Venkatasubba Rao* 

J. in A. I. R. 1922 Mad. S04. s Srinivasa Aiyangar 
J. in A. I. R. 1925 Mad. 574 s and Curgenven J. 
in A. I. R. 1927 Mad. 1132 4 enunciated this posi¬ 
tion differing from the Calcutta decision in 
A. I. R. 1932 cal. 751 6 which was a decision 
of a single :Judge who had failed to notice 
an earlier Calcutta decision in A. I. R. 1917 
Cal. 248. 6 The earlier Calcutta decision was fol¬ 
lowed in the earliest of the Madras cases refer¬ 
red to above in A. I. R. 1922 Mad. 304. 2 All these 
cases were again reviewed by Walsh J. in two 
judgments both of which are reported in the 
same volume, A. I. R. 1935 Mad. 24 7 and A. L B. 

1935 Mad. 112. 8 The learned Judge pointed! 
out that the use of the definite article “the" ini 
‘ ‘the matter in issue" in S. 10 suggests that thel 
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rale will not apply where, only “a matter in 
issue" is oommon. 

[3] 'The only other question remaining to be 
■considered is whether it is in the interests of 
justice to stay the trial of O. S. No. 32 of 1946. 
An important question in the litigation is about 
the genuineness of the release deed whose 
foundation is the alleged partition of 1938; and 
the question of the release and of the partition 
deed is undoubtedly common to both the cases. 
I therefore consider that it is in the interests of 
justice to stay the trial in o. S. no. 32 of 1946 on 
the file of the Sub-Court of Salem as to a very 
large extent the disposal of the appeal one way 
or the other here will have an important bearing 
upon the material questions at issue in the suit 
sought to be stayed. The petition is ordered. 

C.R.k./g.N, Petition allowed. 


A. I. R. (35) 1948 Madras 151 [C. N. 77.] 

Patanjali Sastri and Bell JJ. 

The Receiver, Bhadrachalam Superior 
Proprietary Estate — Petitioner v. Muttangi 
Buchi ramayya — Respondent. 

Civil Miso. Peto. No. 3421 of 1946, Decided on 
13-3-1947, from order of Agent to the Government of 
Madras, East Godavari, D/- 29-12-1946. 

Agency Rules (1924), R. 19 (2) (ii)_“Hearing”— 
Meaning ot—Framing of issues—Civil P. C. (1908), 
O. 14, R. 1. 

Though the Agency Rules do not contemplate the 
'[aming of issues before trial of every suit to which 
they are applicable, still when the Agency Court thinks 
fit to settle issues in any particular suit the Court must 
be regarded as "hearing” the suit when it frames issues 
arising for determination, after hearing the pleaders. 
H* nee where after the framing of issues but before the 
suit proceeds to trial the parties compromise the 6uit 
and a decree is passed in terms of tho compromise, the 
compromise cannot be said to be presented to the Court 

before any hearing of the suit was held” within the 
meaning of R. 19 (2) (it): 30 A. I. R. 1933 Mad. 286, 
Dieting. [Para* 2> g-j 

Annotation (’44-Com.) C. P. C., 0.14, R. 1^ Note 
2, Pt. 1. *■ 

Case referred :— 

I. (’43) (1943) 1 M. L. J. 41 : 30 'A. I. R. 1943 Mad. 

286 : 210 I. C. 63. Swarnamlyer v. Vecraga Ammal! 

T. V. R. Tatcichari — for Petitioner. 

Government Pleader — for tho Government. 

Patanjali Sastri J. — This is an application 
to revise an order of the Agent to the Govern¬ 
ment of Madras refusing to refund one- half of 
tho court-fee paid by the petitioner on his 
plaint in O. 8. No. 1 of 1941 on his file. 

[2] Alter the defendant filed bis written state¬ 
ment, issues were framed in the suit, but before 
the suit proceeded to trial, the parties compro. 
raised the matter and a decree was passed in 
termB of the compromise. The petitioner claims 
that under R. 19 (2) (ii) of the Agency Rules he 


paid. The clause runs as follows: 

“In all suits which are adjusted by an agreement or 
razinama or which are otherwise settled out of Court or 
which are withdrawn or are decreed on confession, the 
plaintiff shall be entitled to a refund of one hilf of the 
court-foe paid on the plaint if the agreement or razi¬ 
nama is reported to it or the withdrawal or the confes¬ 
sion is made before any hearing of the suit has been 
held.” 

The question is whether the razinama in this 
case was presented to the Court “before any 
hearing of the suit was held,” It is argued for 
the petitioner that as a settlement of issues is 
not obligatory on the Court under the Agency 
Rules, the hearing of the suit must be taken to 
mean hearing of the evidence in th9 suit. We 
are unable to accept the contention. It is true 
the Agency Rules do not contemplate the fram¬ 
ing of issues before trial of every suit to which 
they are applicable, but when the Agency Court 
thinks fit to settle issues in any particular suit 
there seems to be no obvious reason why the 
Court should not be regarded as "hearing” the 
suit when it frames the issues arising for deter-! 
mination after hearing the pleaders as it did in 
this case. The decision relied on by the learned 
advocate for the petitioner in 1943-1 M.L.J. 41 l 
dealt with a small cause suit where no issues 
were in fact framed by the Court. Wadsworth 
J. held that the first hearing in such a case, 
where no framing of the issues was obligatory 
and none were framed, would be the date which 
the Court appoints for the trial to begin. But, 
as we have already observed, the Agent in the 
present case did settle issues after considering 
the pleadingB and hearing the parties, and we 
are of opinion that that was a “hearing” of the 
suit by the Agent. 

[s] Rule 15 (g) of the Agency Rules also sup¬ 
ports that view. It says so far as is material 
here : 

“When at tho first bearing of a suit it appears that 
the parties are at issue on some question of law or fact, 
if the Court shall bo satisfied that r.o fur'her argument 
or evidence than that which the parties or their plea¬ 
ders can at once supply is required upon any such of 
the issues of law or fact as may be sufficient for the 
decision of the suit, the Court after bearing such argu¬ 
ment and evidence, may proceed to determine such is-ue 
or issues and, if the finding thereon is sufficient for the 
decsion of the suit, may pronounce judgment accord¬ 
ingly; otherwise the Court shall postpone tho further 
hearing of the suit . . 

This rule 6howa that the Court first “hears” 
a suit when it ascertains on what question of 
law or fact the parties are at issue and whether 
any further argument or evidence is necessary 
for their determination than what the parties or 
their pleaders are able to supply at once, and if 
it finds such argument or evidence necessary, it 
postpones the ‘further hearing” of the suit, 
which is more or less what happened in tbia 
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case. Though the rules of the Code of Civil 
Procedure as to framing of the issues are not 
applicable to the suits tried by the Government 
Agent-, the language used by the Code with refer- 
ence to settlement of issues by the Court may 
be taken to be a correct description of what the 
Court does on that occasion Tbe Code calls it 
[the ‘first hearing” of the suit. We hold that 
there was a hearing of the suit when the Agent 
settled issues in the case, and the compromise 
having been presented to the Court after such 
ihearing, R. 19 (2) (ii) has no application here. 

[4] The petition is accordingly dismissed. We 
make no order as to costs. 

C.R.K./d.h. Petition dismissed. 


A. I. R. (35) 1948 Madras 152 [C. N. 78.] 
Wadsworth and Govindarajachari JJ. 

Kukati Kothavdamma Reddi nnd another 
—Appellants v. Ponnaluru Lakshminarasa 
Reddi nnd another — Respondents . 

Appeals Nos 109 and 509 of 1945 and Civ. M'sc. 
Petn. No. 6256 of 1946. Decided on 18-12-1946, against 
decree of Dist. Judge Nellore. in 0. R.No. 11 of 1942 etc. 

(a) Civil P. C. (1908), S. 11 — Suits to set aside 
scheme — Questions raised in second suit not re¬ 
levant in prior suit—Second suit, if barred — Civil 
P. C. (1903), O. 2, R. 2. 

In a previous suit to set aside a scheme framed by 
the Hindu Religious Endowment Board the question of 
the propriety of the lease executed by the trustee after 
tbe earlier scheme was framed was quite irrelevant to 
the previous suit and was never an issue in that suit 
though the trial Judge allowed questions to be asked 
regarding it and had referred to it in his judgment, but 
there was not and could not be any decision that the 
scheme then before tbe Court was either good or bad 
by reason of this particular lease and with reference to 
the question of a certain sale of lands there was no ad¬ 
judication on this matter by the District Judge, who 
had expressly refused to po into the matter because it 
was not before the Board at the time when the scheme 
was framed : 

Held , that the second suit to set aside tbe scheme in¬ 
volving these questions, was not barred either under 
S. 11 or on the analo«v of O. 2, R. 2. [Para 4] 

Annotation : (*44 Com.) C. P. C., S. 11; O. 2, R. 2, 
Note 2. 

(b) Civil P. C (1908', O. 2, R 2—Applicability to 
proceedings before Hindu Religious Endowment 
Board. 

However undesirable it might be for the Board to 
take up charges against trustees piecemeal, this is 
■purely a question of administrative expediency. When 
tbe Board has investigated one obarge against a 
trustee and found it proved and has framed a scheme 
in consequence of that finding, Subsequently, wbf*n the 
scheme is set aside, there is no legal bar to prevent the 
Board from investigating another charge which might 
have been but was not gone into at the time when the 
ear ler Mhemo was framed and making an adverse 
finding thereon a basis for framing a fresh scheme. 
Order 2, R. 2, Civil P. c., has no application to proceed¬ 
ings before the Hindu Religious Endowments Board. 

[Para 5] 

Annotation : 44-Corn.) O. P. C., 0. 2, R. 2, N. 2. 

(c) Madras Hindu Religious Endowments Act (2 
[II] of 1927), S. 73—Sanction to file suit granted to 
person when he was managing trustee — Suit by 


A. I. R, 

him, if incompetent—Trustee, if "person interested.” 

Prima facie a trustee of a temple comes within the 
definition of the phrase “person interested” in S. 9. 
Where a sanction to institute a suit was given under 
S. 73, to a person when he was a managing trustee, the 
sanction i3 Dot invalid, more so, when the suit does not 
purport to have been brought by him as trustee but as 
a person interested in the institution : 12 A. I. R. 1925 
Mad. 820; 6 A. I. R. 1919 Mad. 159 and 19 A. I. R. 
19*2 Mad. 234, Ref . ; 23 Mad. 537, Expl. [Paras9,10] 

Cases referred :— 

1. (1900) 23 Mad. 537, Narayana Aiyar v. Kumara- 
swami Mudaliar. 

2. (’25) 48 M. L. J. 534 : 12 A. I. R. 1925 Mad. 820 : 
87 I. C. 194, Balabrishna OJayar v. Jagannadha- 
chariar. 

3. (’19) 1919 M. W. N. 522: 6 A. I. R. 1919 Msd. 159: 
42 Mad. 669 : 53 I. C. 605, Subramama Pillai v. 
Krishnaswami. 

4. ( 32) 1932 M. W. N. 9 : 19 A. I. R. 1932 Mad. 234: 
55 Mad. 549: 138 I. C. 74, Hazarimull Cnandukchand 
v. Vedaohala Chettiar. 

P. Chandra Reddi and R. Rajagopala Iyangar — 

tor Appellants. 

K. Krishnaswami Iyengar , N. C. Raghavachari, K. 
Subba Rao and M. Seshachalapathi—lor Respon¬ 
dents. , 

Wadsworth J .—Appeal No. 109 of 1945 :— 
This appeal arises out of O S. No. 11 of 1942 on 
the file of the District Court, Nellore, brought by 
the hereditary trustee of an excepted temple, 
dedicated to Sri Kumbeswaraswamivaru, at 
Komerica, Nellore Taluk to set aside a scheme 
framed by the Hindu Religious Endowments 
Board. Defendant 1 in the suit is the Board and 
defendants 2 and 3 are the non-hereditary trus¬ 
tees appointed by the Board under the scheme. 
The appellants here are defendants 2 and 3. 

[ 2 ] The plaintiff was the sole trustee up to 
5-1-1939 when the Board as a result of com- 
plaints regarding the trustee’s administration 
instituted an enquiry and passed an order dated 
5-1-1939 approving of a scheme for the manage¬ 
ment of the temple. The hereditary trustee filed 
a suit, O. S. No. 4 of 19S9 in the Court of the Disrrict 
Judge of Nellore, in which he asked the Court 
to modify or cancel the scheme. The District 
Judge held that the Board had no jurisdiction 
to frame a scheme in the absence of an applica- 
tion by 20 persons interested except on grounds 
of mismanagement or waste of the temple 
endowments. The learned Judge then went into 
the grounds on which the Board passed its order 
promulgating the scheme. Firstly, he dealt with 
the insolvency of the trustee which had been 
annulled. Secondly, he dealt with a charge that 
the trustee bad not been leasing out temple lands 
in-open auction. In dealing with that ground the 
learned Judge refers to a lease granted by the 
trustee after the framing of the scheme which 
apparently had been made the subject of cross- 
examination. His conclusion is that "there is no 
material to sustain any finding of mismanage¬ 
ment under this head and that the fact that the 
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hereditary trustee leased the temple lands direct 
and not by open auction is not per se an act of 
mismanagement.” Then the learned Judge goes 
on to deal with two other allegations which are 
found to have been insufficient or unsubstantiat¬ 
ed. After dealing with the grounds on which the 
scheme was based, the learned Judge proceeds 
to discuss some other material rfot referred to in 
the order promulgating the scheme. The trustee 
had been cross-examined with reference to a 
purchase by his father of 37.42 acres of land for 
the temple and an allegation that the same land 
had been purchased by the trustee himself in 
1923 for his own benefit from a reversioner who 
was claiming a title in the land hostile to that of 
the temple. This matter is dismissed by the 
learned Judge with the remark that “this ancient' 
complication doe3 not appear to have been 
before the Commissioners when they framed this 
scheme. The learned Judge then goes on to 
deal with the failure of the Board to give the 
hereditary trustee reasonable opportunity to be 
heard before the scheme was framed. The scheme 
was set aside on 23-2-1940. 

[3] On" 2-4-1940, a petition was submitted to 
the Board, Ex. D-l, by 21 worshippers of the 
temple including the present defendants 2 and 3 . 
In that petition after referring to the procee¬ 
dings in o. S. No. 4 of 1939 the petitioners 
go into the details of the transaction relating to 
the sale of 37 42 acres of the temple lands and the 
subsequent acquisition of the same property in 
1923 by the trustee They also refer to a mort¬ 
gage alleged to have been executed by the 
trustee over temple properties as well as his 
own private properties and there is a general 
allegation that he has been cultivating the 
temple lands and appropriating the income for 
his own benefit. Then the petitioners proceed to 
set out the details of the registered lease deed 
brought into existence by the trustee after the 
framing of the previous scheme, alleging that 
this lease was given for an inadequate rental to 
a nominee of the trustee'himself and that the 
registered deed was brought into existence dur¬ 
ing the pendency of the proceedings with 
ulterior motives and with a view to obtain 
a benefit for the trustee. The petition states that 
these circumstances were not brought to the 
notice of the Board when the previous scheme 
proceedings were going on and prays the Board 
in the light of this material to start scheme 
proceedings again. As a result of this petition 
the Board held an enquiry and framed the 
scheme which is now challenged. 

[4] The learned Judge on the suit of the 
hereditary trustee attacking, this new scheme has 
set aside the scheme on grounds based on o. 2 , 
B. 2 and s. 11 , Civil P. C. The reasoning of the 


learned Judge is a little difficult to follow. The 
learned Judge seems to be of opinion that there 
was a decision in the prior suit both in the 
matter of the lease brought into being utter the 
framing of the earlier scheme and also in the 
matter of the alleged breach of trust in connec¬ 
tion with the purchase of 37.42 acres by the 
hereditary trustee. We find it impossible to 
accept the conclusions of the learned District 
Judge on either of these heads. It seems to us 
that the question of the propriety of tne lease 
executed after the earlier schemo was framed 
was quite irrelevant to the previous suit and was 
never an issue in that suit. It is true tuat the 
trial Judge allowed questions to bu asked rogaid- 
ing it and has referred to it in his judgment; 
but there was not and could not bo any decision 
that the scheme then before the Court was either 
good or bad by reason of this particular lease. 
With reference to the sale of lands it seems to 
us impossible to contend that there was any 
adjudication on this matter by the District Judge, 
who expressly refused to go into the matter be¬ 
cause it was not before the Board at the time 
when the scheme was framed. With reference 
to both these contentions, therefore, it seems to 
us that the lower Court was clearly wrong in 
holding that the decision in the previous suit 
bars the present suit. 

T5] The learned District Judge has also as¬ 
sumed that the Board itself was barred from 
going into these matters on the analogy of o. 2, 
R. 2, Civil P. C. supporting the con lusion by 
the dictum that “to hold otherwise would be to 
justify piecemeal annoyance and harassment of 
hereditary trustees indefinitely ” It seems to us 
that however undesirable it might be for the 
Board to take up charges against trustees 
piecemeal, this is purely a question of adminis¬ 
trative expediency. When the Board has in¬ 
vestigated one charge against trustee and found 
it proved and has framed a scheme in conse¬ 
quence of that finding subsequently when the 
scheme is set aside, there is no legal bar to 
prevent the Board from investigating another 
charge which might have been but was not gone 
into at the time when the earlier scheme was 
framed and making an adverse finding thereon 
a basis for framing a fresh scheme. Order 2, 

R. 2, Civil P. C., has no application to proceed¬ 
ings before the Hindu Religious Endowments 
Board. 

[G] The question has also been raised before 
us whether, assuming that the decision of the 
District Judge in the former suit would operate 
as a bar to the present suit if the parties were 
the same, the bar would operate against the 
present appellants who moved the Board as 
persons interested in the temple and who were 
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not represented in the former suit. It is argued 
that when the Board in defending its own official 
acts against attack by a trustee, it is not neces¬ 
sarily representing the general body of persons 
interested in the temple. In the view that we 
take on the main question of res judicata we 
do not think it necessary to express an opinion 
on this contention. In this view therefore we 
allow the appeal and remand the suit for deci¬ 
sion on the merits. Costs in this appeal will 
abide by the result. Court-fee paid on the 
memorandum of appeal will be refunded. 

[73 C. M. P No. 6256 of 1946 : This is a 
petition praying for the admission of documents 
-relating to the compromise of the suit arising out 
of the sale of the 37-42 acres to which reference 
has been made in the judgment just pronounced. 
We do not think it necessary to admit these 
documents in appeal; but we leave it open to 
the hereditary trustee to tender this evidence in 
the trial of the suit. 

[8] Appeal No. 509 of 1945 : This appeal is 
connected with App. no. 109 of 1945 in which 
judgment has just been pronounced. The appel¬ 
lant applied to the Board for sanction under 
8. 73, Madras Hindu Religious Endowments Act 
to file a suit for the removal of the respondent 
from the sole hereditary trusteeship of the Sri 
Kumbeswaraswamivaru temple at Komerica, 
Nellore taluk. We have not got before us the 
actual application, nor have we got the order 
sanctioning the filing of the suit. From an 
extract in the lower Court’s judgment it appears 
that sanction was given on 11-9 1939 and that 
in the order the appellant was described as 
“managing trustee of the above temple.” In fact, 
the appellant ceased to be a trustee of the temple 
on 23-2 1940 when the District Judge in o. S. 
No. 4 of 1939 set aside the scheme under which 
the appellant had been appointed. The suit with 
which we are now concerned was filed on 
26-2-1940, that is to say, three days after the 
judgment in that suit. In the plaint the appellant 
does not describe himself as a trustee and, in 
para. 10 thereof, he recites that he is interested 
in the worship of the temple and its manage¬ 
ment that he has applied to the Board for per¬ 
mission to institute the suit and that the order 
of the Board granting permission is filed. The 
written statement took the objection that the 
sanction for the filing of the suit was given to 
the appellant in his capacity as managing 
trustee under the scheme and that since the 
appellant-has ceased to be the managing trustee 
the sanction is no longer operative. This conten¬ 
tion however in that particular form is not 
dealt with by the learned District Judge who 
has rejected the suit not on the ground that no 
sanction was given to the plaintiff in his personal 


capacity to institute the suit, but on the ground 
that the sanction was given to him at a time 
when he was the managing trustee of the temple 
and that the term “a person having interest” in 
S 73, Hindu Religious Endowments Act ex¬ 
cludes a trustee so that the sanction is not valid. 
No authority has been quoted by the learned 
District Judge in support of this view; but he 
holds that considering the nature of the reliefs 
mentioned in S. 73 of the Act it is impossible to 
regard the expression “a person having interest” 
as intended to include the trustee of the temple 
concerned and that the idea behind the 'section 
was merely to empower members of the publia 
to file a suit regarding the mismanagement of 
the endowment. 

[9] Section 9 of the Act defines the phrase 
“person having interest” in the case of a temple 
as “a person who is entitled to attend at the 
performance of worship or service in the temple 
or who is in the habit of attending such per¬ 
formance or of partaking in the benefit of the 
distribution of gifts thereat.” Prima facie, itl 
would appear that the trustee of the temple’ 
comes within that definition. 

[ 10 ] The only decision which the respondent 
has been able to cite which in any way appears 
to support the view taken by the District Judge 
is the decision of Subramania Aiyar and Ben¬ 
son JJ. in 23 Mad. 637, 1 which was the case of a 
suit by a trustee and a worshipper for the re¬ 
moval of other trustees and for other reliefs in 
which the learned Judges seemed to assume that 
had the suit been filed by the trustee alone the 
position would be different with reference to the 
applicability of 8 . 539, Civil P. C, corresponding 
to S. 92 of the present Code, from the position 
where the trustee joins along with another wor¬ 
shipper. We have been referred to two decisions 
on behalf of the appellant in which Benches of 
this Court have recognised that a trustee can 
maintain a suit under 8 . 92, Civil P. 0. for the 
removal of another trustee, provided that he is 
acting in vindication of the rights of the wor¬ 
shippers as a whole and not merely agitating 
his personal claims : vide 48 M L. J. 534 and 
1919 M. W. N. 622. 3 There is also the case in 1932 

Y?' jj, 9 * where it seems to have been assumed 
that a suit by one trustee for the removal of 
another trustee on grounds of mismanagement 
would fall within S. 73, Hindu Religious Endow¬ 
ments Act. It seems to us therefore that the 
balance of authority i 3 very much against the 
view which the learned District Judge has taken. 
There is of course the added difficulty that the 
present suit does not purport to have been 
brought by a trustee as such but is brought by a 
person who is not a trustee suing as a person 
interested in the institution, and there is no ap- 
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parent reason why he should be disqualified from 
suing if the sanction has been properly obtained, 
merely because he was a trustee at the time 
when the sanction was obtained. We do not 
think it desirable to go into the contention that 
the sanction of the appellant to file the suit is 
no longer operative because it purports to have 
been given to him as trustee and not as a person 
interested in the institution. That is a question 
on which there is no decision by the learned 
District Judge and the documents bearing on the 
question have not yet been exhibited. In this 
view, we allow the appeal and remand the suit 
for disposal on the other contentions after taking 
such evidence as may be tendered. The costs in 
the appeal wjII abide by the result. The court- 

fee paid on the memorandum of appeal will be 
refunded. 

C.B.k./r.g.d. Appeal allowed. 
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Happell and Rajamannar JJ. 

Rajarajeswari Ammal — Appellant v. S. 
Sankaranarayana Aiyar and another — Res¬ 
pondents . 

A PP ealNo 91 of 1945, Decided on 3.3-1947, against 
decree of Sub-Judge, Tinnevelly, D/-31-8-1944. 

(a) Limitation Act (1908), S. 20 (1), Proviso before 
amendment of 1942 — Payment of interest — In¬ 
terest due on pronotes A and B — Endorsement 
acknowledging payment of interest due on pronote 
A by mistake made on pronote B and like endorse- 

EnHorw respect of pronote B made on pronote A _ 
Endorsements if can save limitation. 

M° aB lt 8tood before amendment of 1942 
J aS ^ P f y “ ent ot interest as such and an 
acknowledgment of the payment in the handwriting 

°' 0r ,n . “ 6i « ned b y the person making thl 
payment. Evidence could be given apart from the endorse¬ 
ment itself acknowledging the payment of interest 
that a particular payment was for interest on a 
particular debt. Hence where interest was due on 
two promotes A and B and the endorsement acknowledg¬ 
ing payment of interest due on pronote 4 was bv 

mistake made on pronote B and the endorsement of 

payment of interest due on pronote B was by mistake 
made on pronote A evidence is admissible to show that 
the endorsement made on pronote A was an acknow¬ 
ledgment of the payment of interest due in respect of 
pronote B and likewise in respect of the other endorse¬ 
ment a»<d both the endorsements will save limitation : 

A. I. R 1936 Mad. 848, Approved. [Para 4] 

N 24 n ° tati0n: ~( 42 ' 00111 limitation Act S. 20 N. 0; 

Jn! oVr 9 4 , r ,on P Act <i908) ' s - 2 °' bei ° r<: amend - 

} 942 ~ of interest — No interest 

m#.n* b Lri P | r ? ex P reS9l y mentioned in endorse¬ 
ment acknowledging payment — Payment and ac¬ 
knowledgment if can save limitation 

The fact that a mistake was made in’ mentioning the 
period for which the interest was paid and that no 
interest was payable for period expressly mentioned 
jn the endorsement acknowledging the payment of 
interest would not prevent the payment and the en¬ 
dorsement being relied upon under S. 20 as it stood 
before the amendment of 1942 to save the claim from 


being barred 'by limitation if the interest which was 
due and payable in respect of the debt on the duto of 
the payment in question was considerably more than 
the amount actually paid because if no interest was 
payable .n respect of that period, the interest having 
been actually paid, the debtor would get credit for bis 
payment towards the balance of interest still due and 
payable by him Section 20 does not require that the 
interest should be for any particular period or that the 
acknowledgment of payment should itself mention that 
the payment is for interest for any particular period. 

Annotation:—(’42 Com.) Limitation Act, S. 20 N 6- 
N. 24. ' ’ 

(c) Limitation Act (1908), S. 21 (1) - Lawful 
guardian — Hindu lather appointing testamentary 
guardian of person and property of his minor 
daughter—Marriage of minor daughter- Pay mer.ts 
and acknowledgments by testamentary guardian if 
can save limitation. 

A testamentary guardian can be appointed by a 
Hindu father both as regards the person as well as the 
property of his minor daughter. On the marriage of 
the minor the husband would in law become the guar¬ 
dian of her person but unless there is an express pro- 
MMon in the will the guardian appointed by it will 
not cease to be the guardian so fur as the proi-erty is 
concerned This result follows from the provisions of 
the Guardians and Wards Act and in particular S 41 
thereof. Hence payments and acknowledgments made 
by the testamentary guardian after the minor’s marriage 
would save limitation against the minor : 27 A I R 
1940 Mad. 33 (F. B ), Ref. [Pa J a g] 

Annotation:—(’42-Com.) Limitation Act, S. 21 N. 3 . 

(d) Guardians and Wards Act (1890), S 4 _ 

Definition of “guardian” in, is very wide—Accord¬ 
ing to it guardian under Act would include natural 
or testamentary guardian as well as guardian ap¬ 
pointed by Court. [Para 8j p 

(e) Guardians and Wards Act (1890), S. 41 _ 

Female ward — Marriage of — Powers of gukrdian 
of property, if cease B 

Clause (1) (b) of S. 41 shows that the section applies 
noth to guardians appointed by Court as well as natural 
and testamentary guardians. Section 41 ( 2 ) provides 
that the powers of a guardian of the property shall 
cease by the happening of certain events but the 
marriage of a female ward is not one of the events 
*hich puts an end to the powers of a guardian of the 
property either natural, testamentary or appointed by 
Court. ft* 

^ , L lara 8] 

Cases ref erred : — 

1 :S'?V M * L - J> 64: 23 A.I.R. 1936 Mad 848 • 
165I.C. 225, Kandasami Mudaliar v. Thevammal. 

2 * ( J°* L - R - (1940) Mad. 358 : 27 A. I. R 1940 
Onkarappa. 186 L °’ 749 < F ' *>' “““PP* - 

B. Sitarama Rao, V. Ramaswami Iyer and A. Samba- 
8iva Rao — for Appellant. 

B. Bamamurthi Iyer, T. R. Venltataraman, 

V. Meenakshi Sundaram — for Respondents. 

• • i» i j i J —Thia appeal arises out of a 

suit riled by respondent 1 in the Court of the 

Subordinate Judge of Tinnevelly to recover a 
sum of RS. 16,350-14-8 in respect of two promis 
Eory notes for Rs. 16000 (Ex. P .i) and Rs 3400 
(Ex. P 3) respectively executed on 30-10-1922 and 
18-8-1927 by the father of defendant 1 (the ap¬ 
pellant before us) in favour of defendant 2 . 
The plaintiff is the younger brother of defen- 
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dant 2 and the moneys due under the promis¬ 
sory notes belonged to the joint family of which 
they were members. There was a partition in 
1929 and thereafter the plaintiff and defen¬ 
dant 2 became each entitled to a moiety of 
the amounts duo under the two promissory 
notes. On 23-6-1943, defendant 2 made an en¬ 
dorsement in favour of the plaintiff for half 
of the amount due in respect of each of the 
promissory notes. The plajptiff instituted the 
present suit on 1-7-1943. 

[2J In the trial Court, there were two main 
defences : (l) discharge and ( 2 ) limitation. 
Defendant 1 pleaded certain payments of which 
endorsements were not to be found on the 
promissory notes but such payments were not 
proved in the Court below. Mr. Sitarama Rao, 
the learned counsel for the appellant defen¬ 
dant 1, has not challenged the correctness of the 
finding of the lower Court rejecting these pay¬ 
ments. 

I3j He however pressed before us the plea 
of limitation. Though the promissory notes 
were of the years 1922 and 1927 respectively the 
plaintiff relied upon payments of interest and 
endorsements in acknowledgment of such pay¬ 
ments made on the respective promissory notes. 
The last of such endorsements is dated 1-7-1940 
and the acknowledgment is in the handwriting 
of the Zamin clerk of defendant l’s estate. It 
appears from a perusal of the two endorsements 
in question, namely, Ex. P-1 ( 0 ) on the promis¬ 
sory note for Rs 18000 and Ex. P-3 (n) on the pro- 
missory note for Rs. 3100 that an obvious mistake 
had been committed in entering up the endorse¬ 
ments on the respective documents. The recitals 
show that the endorsement Ex. P-1 ( 0 ) must 
have been made with reference to the promis¬ 
sory note, Ex P-3 and the endorsement Ex.'P-3 (n) 
made in respect of the promissory note, Ex. P-1. 
This is not seriously disputed by the learned 
counsel for defendant 1 but he contended that 
as each of the endorsements is expressed to 
have been made in respect of the particular 
promissory note od which the endorsement was 
made, there would not be a sufficient acknow¬ 
ledgment in writing within the meaning of the 
proviso to S. 20 ( 1 ), Limitation Act. 

[ 4 ] Another contention of the learned counsel 
for defendant 1 was confined to the promis¬ 
sory note, Ex. P-3. Assuming that the proper 
endorsement in respect of this promissory note 
is Ex. p-i ( 0 ) nevertheless, so the argument 
ran, the endorsement is not proper because tbe 
interest acknowledged by that endorsement is 
stated to be the interest due from 2-4-1937 to 
the end of 1st May 1937 whereas it i3 clear 
from the prior endorsement dated 80-10-1937 
that interest in respeot of that promissory note 


had been paid till the end of October 1987. Ifc 
was contended that as the endorsement mentioned 
that the interest paid was for a particular 
period and actually no interest was due in 
respect of that period the payment cannot save 
limitation under 8. 20 of the Act. In our opi¬ 
nion, there is no substance in either of the 
contentions and they are answered by the plain 
language of S. 20 as it stood before the amend- 
ment of 1942. All that is required under 8. 20 
is that there should be a payment and that 
payment should be towards interest as such. 
The payment must be by a person liable to pay 
the debt or by his agent duly authorised, and 
the acknowledgment of the payment should be 
in the writing of or signed by the person making 
the. payment. In onr opinion, it is not permis¬ 
sible to read into the section other conditions 
such as that the interest should be for any 
particular period or that the acknowledgment 
of the payment should itself mention that the 
payment is for interest for any particular period. 
It has been held that evidence can be given 
apart from the endorsement itself to show that 
a particular payment was towards the interest 
due on a debt (vide 1937-2 M.L.J. 54). 1 The two 
things essential therefore are tbe payment of 
interest as such and an acknowledgment of the 
payment in the handwriting of or in writing 
signed by the person making the payment. If 
evidence aliunde is admissible to prove that a 
particular payment was for interest on a parti¬ 
cular debt it follows that evidence is equally 
admissible to show that in this case the endorse¬ 
ment made on Ex. P I was an acknowledgment, 
of the payment of interest due in respect of Ex. 
p 3, and likewise in respect of the other endorse- 
ment. As regards the contention that no inter¬ 
est was payable for the period expressly men¬ 
tioned in the endorsement we consider that as 
undoubtedly the interest which was due and, 
payable in respeot of the promissory note, Ex. P-| 
3 on the date of the payment in question was- 
considerably more than the amount actually| 
paid it would Dot really matter that a mistake 
was committed in mentioning the period for 
which the interest was paid. If actually the 
interest for that period had already been paid 
the debtor would get a credit for his payment 
towards the balance of interest still due andj 
payable by him. This, however, would not pre-j 
vent the payment and the acknowledgment 
from being relied upon to save the claim from 

being barred by limitation. 

[ 5 ] It was also contended on behalf of the 

appellant that though the endorsement expr ®f®" 
ly mentions that the payment was 011 
the payment was made on 29-6-1940 and ere 
fore the suit is barred by limitation. It may 
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skated that the main plea of defendant 1 was 
that no payments were ever made in respeot of 
either promissory note at or about the time of 
the endorsement. The case now put forward is 
evidently based upon the fact that in the plain¬ 
tiff's accounts the entry of payment is made 
under the date 29-6 1940 The explanation of the 
plaintiff and the clerk who wrote the accounts 
is that there was a mistake due to inadverlance 
and the correct date was not entered in the 
margin of the accounts. The Court below found 
on a consideration of the evidence that the 
payment was on 1-7-1940. We agree with that 
conclusion and it is only necessary to mention 
that the date to be fohnd in defendant 2 ’s account 
is 1-7-1940 and it must be remembered that it 
was defendant 2 who was the payee under the 
promissory notes. It was not suggested that the 
endorsement was procured by the plaintiff in 
collusion with the zamin manager Veeraswami 
Aiyar who wrote the endorsement. Nor is it 
suggested that the endorsement was made at a 
later date for the purpose of this suit. The case 
of defendant 1. that no payment was made 
rests entirely on the oral testimony of her old 
mother who is obviously interested in her dau¬ 
ghter. Conclusive evidence has not been placed 
before the Court in the shape of accounts which 
must have been kept on behalf of defendant l 
In the absence of these accounts, it is impossible 
to rely on the bare oral statement of defen¬ 
dant is mother. We have no'hesitation in reject¬ 
ing this part of the appellant’s case. 

C6] There remains only the contention that 
the payment was not made by a person duly 
authorised in law. To appreciate this contention 
it is necessary to state a few further facta. As 
already mentioned, the promissory notes in ques¬ 
tion had been executed by the father of defen- 
dantl. He died leaving behind him his last will 
and testament dated 13-12-1929 by which he be 
queathed all his properties to his only daughter 
defendant I then a minor and appointed his 
widow, oubbuthaiammal, who was defendantl’s 
step-mother as the guardian of her person and 
the properties bequeathed to her with the direc¬ 
tion that as soon as his daughter attained majo. 
n y his widow should deliver possession of the 
properties to her. Defendant 1 was married 

l 8 Common Sround that she was 
ft minor on the date of the payment in question 

ment mn ] 71 1 40 ' “ 001,tende ' 3 that the endorse- 

R, hh Th ’ y | h fi ZamiD Agent on behalf °f 

febtathuamnul the testamentary guardian of 
the minor defendant 1 would not save the claim 
from being barred because Subbuthaiammal was 
not a person authorised in law to make the pay. 
ment on behalf of defendant 1 . Under s. 21 , sub. 
s. U), Limitation Act in the case of a person 


under disability, the expression “agent duly 
authorised in this behalf” in s. 20 includes his 
lawful guardian, committee or manager, or an 
agent duly authorised by such guardian, commit¬ 
tee or manager to sign the acknowledgment, or 
make the pa* inent. It is not and cabnot be dis¬ 
puted that Subbuthaiammal was the lawful 
testamentary guardian of defendants But it is 
contended that as defend anti was married in 
February I9i0, Subbuthaiammal ceased to be her 

guardian thereafter and her lawful guardian 
would be only her husband. Iu support of this 
contention, the learned advocate for the appel¬ 
lant relied upon decisions and passages in text 
books which lay down that after marriage the 
husband is the lawful guardian of a minor mrl 
and not her father. If, therefore. Subbutbuiam- 
mal was no more than a de facto gu rdian on 
the date of payment in question stio would have 
no authority to bind defendant 1 by any acknow- 
ledgment This was laid down in a Full Bench 
decision in I.L.R. (19-40) Mad. 358 2 

[7] It is conceded by Mr. Sitarama Rao that 
a Hindu father could appoint by will a guardian 
both for the person and the property of his 
minor daughter. But his argument is that this 
is not because the father has bequeathed by bis 
wi property to his minor daughter but because 
of his inherent right under the Hindu law, inde- 
pendent of any rights to property. According to 
him this right ceases the moment the minor 
daughter is married and the power of the father 
is at an end. Any guardian appointed by will 
by the father would therefore cease to be the 
guardian on the marriage of the minor daughter. 
No direct decision has been cited to us on this 
point. 

[8J In our opinion the correct position of law 
appears to be this : A testamentary guardian 
can be appointed by a Hindu father both as re 
gards the person as well as the property of his 
minor daughter. On the marriage of the minor 
the husband would in law become the guard.an 
of her person but unless there is an express 
provision m the will the guardian appointed by 
it will not cease to be the guardian so far as the 
property is concerned. We consider that this 
result follows from the provisions of the Guar 
d.ans andWardai Act and in particular s. 41 of 
the Act. The definition of a guardian ins 4 is 
in very wide terms viz., “ guardian ” means a 
person having care of the person of a minor or 
of his property, or both his person and property” 
an it has been held that according to th.s defi.l 
nition a guardian under the Act would include^ 
a natural or testamentary guard.an as well as a 
guard.an appointed bjr the Court. It is clear 
that the Act deals not only with guardians 
appointed by Court but also with the other 
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classes of guardians. Section 28, for instance, 
expressly deals with the powers of a testamentary 
guardian. It says: 

“Where a guardian has been appointed by will or 
other instrument, bi= power to mortgage or charge, or 
transfer by Bale, gift, exchange or otherwise, immovea¬ 
ble property belonging to his ward is sobject to any 
restriction which may be imposed by the instrument, 
unless he has under this Act been declared guardian 
and the Court which made the declaration permits him 
by an order in writing, notwithstanding the restriction, 
to dispose of any immovable property specified in the 
order in a manner permitted by the order.” 

Section 41 provides for the cessation of authority 
of both a guardian of the person of a minor as 
well as the guardian of the property of a minor. 
Sub-section (l) sets out when the powers of a 
guardian of the person cease. Section 4l(i)(b) lays 
down that the powers of a guardian of the person 
cease in the case of a female ward 

“by her marriage to a husband who is not unfit to be 
the guardian of her person, or, if the guardian was 
appointed or declared by the Court, by her marriage to 
a husband who is not, in the opinion of the Court, so 
unfit.” 

From the language of this clause, it is clear 
that the enactmeDt applies both to guardians 
appointed by Court as well as natural and tes¬ 
tamentary guardians. Sub section ( 2 ) of the same 
section provides that the powers of a guardian 
of the property shall cease by the happening of 
certain events but the marriage of a female 
ward is not one of the events wbioh puts an end 
to the powers of a guardian of the property 
either natural, testamentary or appointed by 
Court. We find from the judgment of the trial 
Court that this position was conceded by the 
learned advocate who appeared on behalf of 
defendant 1. But we have nevertheless consider¬ 
ed the question as it was fully argued on behalf 
of defendant 1 before us. As admittedly defen¬ 
dant 1 was a minor on the date of the payment 
in question namely 1-7-1940, Subbutbaiammal 
who had been appointed guardian under the will 
of the father of defendant l both in respect of 
her person as well as in respect of her property 
continued to be the lawful guardian of the pro¬ 
perty of defendant 1 in spite of her marriage in 
February 1940. We hold, therefore, that the pay¬ 
ments and acknowledgments were made by a 
person authorised in law to make them. The 
appeal fails and is dismissed with costs of res¬ 
pondent 1 . 

o.r.k./g.n. _ Appeal dismissed. 

A. I. R (38) (948 Madras 158/C. N.80] 

AND Govindarajachari JJ. 

Sathi Perireddi and others — Appellants v. 

Selagasettt Venkatraju being minor by next 

friend , Bodem Ayyannp. and others—Respon¬ 
dents. 

A. A. 0. Nos. 355 and 856 of 1945, Decided on 
28-11*1946. 


Hindu Law—Widow-Compromise by widow for 
benefit of husband’s estate — Binding nature — 
Widow given absolute estate in properties allotted 
to her by compromise—Effect. 

A compromise made bona fide by a Hindu widow for 
the benefit of her husband’s estate will bind a rever¬ 
sioner quite as much as a decree obtained on contest. 
A compromise which gives a portion of the estate to 
tbe rival claimant in order to induce him to forbear 
from pursuing his claim and thereby avoids a contest 
which might possibly result in bis getting tbe whole of 
it, is binding as between tbe reversioner and tbe person 
whose claim is satisfied by a cession of part of the 
estate. Tbe mere oircum9tance that a widow took or 
was given an absolute estate in the properties allotted 
to her would not have the effect without more of 
rendering the settlement invalid as between the rever¬ 
sioner and tbe rival claimant whose claim was partially 
recognised by tbe compromise so as to enable the 
reversioner to claim tbe properties allotted to the latter. 
9 A. I. R. 1922 P. C. 356, Rel. on; 26 A.I.B. 1939Mad. 
830 aDd 5 A. I. R. 1918 Bom. 85, Expl. 

[Paras 7, 10, 12] 

Cases referred ’.— 

1. (’22) 1 Pat. 741 : 9 A. I. R. 1022 P. C. 356 ’.'Adi. 
A. 342 : 69 I. C. 71 (P. C.), Ramsumran Prasad v. Mt. 
Sbyam Kumari. 

2. (’39) 1939-2 M. L. J. 236: 26 A. I. R. 1939 Mad. 
830: 189 I. C. 215, Appaswami Pillai v. Thayammal. 

3. (’ 19| 43 Bom. 249 : 5 A. I. R. 1918 Bom. 85 : 48 
I. C. 125, Rama Santa v. Daji Naru. 

4. (1861 63) 9 M. I. A. 539 : 2 Sar. 25 : 1 Suthor 520 
(P. C.), Katama Nachiar v. Rajah of Sbivagunga. 

5. (’40) 1940 M. W. N. 14 : 27 A. I. R. 1940 Mad. 739, 
Seetbaramamma v. Rami Reddi Patta Reddi. 

C. Rama Rao and K. Bhimasankaram — 

for Appellants. 

D. Narasaraju — for Respondents. 

Govindarajachari J. — These civil miscel¬ 
laneous appeals arise out of o. S. No. 802 of 1939 
on the file of tbe Court of the District Munsif 
of Peddapuram tbe properties comprised in 
wbicb were originally owned by odo Savaral^ 
Ramanna, who is referred to hereinafter as 
Ramanna senior. Ramanna senior died in 1892 
leaviDg a widow, Gangamma who died in 1913 
and a daughter VeDkayamma who died in 1914. 
Defendant 1 is the son of Yenkayamma. Ram¬ 
anna senior is alleged to have adopted his 
sister’s son’s son, one Kola Ramanna herein¬ 
after referred to as Ramanna junior. Ramanna 
junior died in 1917 leaving a widow, Ammanna 
who died on 26th May 1938, and a daughter 
Gangamma who died on 18 th July 1930. The 
plaintiff is the son of Gangamma. Defendant 2 
is the brother of Ramanna junior in his aurasa 
family. Defendant 3 is the plaintiff’s father’s 
father. Defendant 4 is not related to the plain¬ 
tiff or defendants 1 to 3. He claims some of 
the properties in suit partly under a conveyance 
executed by Ammanna and partly as the pur¬ 
chaser in court auction in execution of decrees 
obtained by him against her. Defendants 5 to 16 
are alienees from defendants 1 to 4. Defendan 
17 is the lessee of a bouse and house 9ite while the 
interest of defendant 18 does not clearly appear. 
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[ 2 ] The plaintiff seeks to recover the suit 
properties on the short ground that they formed 
part of the estate of his maternal grandfather, 
Ramanna junior, which devolved on the death 
of the latter’s widow and daughter on the 
daughter’s son, the plaintiff, that the transac¬ 
tions which resulted directly or indirectly in the 
defendants coming into possession of the several 
properties were entered into by his maternal 
grandmother, Ammanna and are not binding on 
him and that he is therefore entitled to obtain 
possession of the suit properties with me^ne 
profits from the date of his mother’s death. The 
principal defence is that the plaintiff cannot 
claim the suit properties because of a certain 
award given by arbitrators in terms whereof a 
decree was passed in o. S. no. 8 of 1920 on the 
file of the Additional District Munsif of Coconada 
to which the plaintiff’s grandmother Ammanna 
and defendants 1 to 3 were parties. This defence 
found favour with the learned District Munsif 
who held that the said decree was not vitiated 
by fraud or undue influence as alleged by the 

it was in bona fide settlement of 
disputes between the plaintiff’s grandmother, 
Ammanna and defendants 1 to 3. who were 
putag forward rival claim9 to the properties, 
that the plaintiff cannot consequently lay claim 
to any of the properties which were given to 
defendants 1 to 3 under the said decree, that 
even as regards the properties which Ammanna 
took under the said decree she had an absolute 
Mtate therein and not the limited estate of a 
Hindu widow as contended by the plaintiff and 

“ at ^rn P a ' D rl CaD " 0t «®sequently question 
the validity of the sales of her properties in 

court auction or by private treaty. In conse. 

quence of the above findings, the suit was 

dismissed by the learned District Munsif. 

18 ] The learned Subordinate Judge, however 
held on appeal that the award-decree is vitiated* 
by fraud and undue influence, that it does not 
represent a settlement of bona fide claims 
and that it is not valid and binding on the 
plaintiff. The learned Subordinate Judge further 
found that KamaDna junior was the validly' 
adopted son of Ramanna senior, that Ramanna 
junior died possessed of the suit properties and 
that the plaintiff as his daughter’s son would be 

entitled to recover them if the defendants did 

not establish that the alienations relied on by 
them were binding on the plaintiff. As no finding 

was recorded by the trial Court on the question of 
the binding character or otherwise of the various 
alienations relied upon by the defendants, the 
learned Subordinate Judge remanded the suit to 

the trial Court for fresh disposal in the light of 
his judgment, c. M. A. no. 355 of 1945 is filed by 
defendants 6, 6, 15 and 18 and by the legal 
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representatives of defendant 4 , who died during 
the pendency of the appeal in the lower appel- 
late Court, c M. A. No. 356 of 1945 is filed by 
defendants 9, 18 and 14. 

[4] The main argument before us on behalf of 
the appellants is that the award decree is bind¬ 
ing on the plaintiff as a bona fide settlement 
of disputes which it was quite within the com¬ 
petence of the limited owner Ammanna to effect 
The facts necessary for the decision of this ques¬ 
tion may be shortly stated. The present defen¬ 
dant l filed o. s. No. 488 of 1917 in the Court of 
the District Munsif of Peddapuram against the 
present plaintiff’s grandmother Ammanna. the 
present defendants 2 and 3 and certain others 
for recovering possession of properties which 
except as to one item are identical with the 
present suit properties, on the short ground that 
he was entitled thereto as Ramanna senior’s 
daughter’s son. The written statements in that 
suit have not now been exhibited, but it is clear 
from the issues framed that the plaintiff’s 
grandmother Ammanna must have put forward 
her husband’s title as the adopted son of 
Ramanna senior. About the same time, Ammanna 
herself filed o. S. No. 469 of 2917 in the same 
Court against the present defendants l to 8 and 
others for recovering possession of the properties 
now in suit as belonging to her husband, 
Ramanna junior and alleging that the present 
defendants 2 and 3 and certain others had trespas¬ 
sed upon them relying upon a will said to have 
been executed by Ramanna junior in their favour 
on 12-10-1917. The present defendant l’s written 
statement in that suit contained a definite denial 
that Ramanna junior was the adopted son of 
Ramanna senior. These suits were transferred to 
the District Munsif’s Court, Coconada where they 
were renumbered as o. S. No. 463 of 1919 and 
O. S. No. 8 of 1920 as respectively. 

[5] Before the suits came on for trial, the 
principal parties agreed that they should be 
referred to the arbitration of five arbitrators 
who accordingly gave an award to which no 
objections were filed by any of the parties and in 
terms of which consequently a decree was passed 
in o. s. NO. 8 of 1920 on 19-7-1921. Since Ammanna 
and defendants 1 to 3 acquiesced in or consented 
to the award and were willing parties to a decree 
being passed in accordance therewith, the Courts 
below viewed the award decree as nothing more 
than a decree which was the result of a com¬ 
promise and the learned counsel before us pro¬ 
ceeded substantially on the same footing. Whether 

an award strictly so-called given by a tribunal 
of the parties choice on a fair contest between a 
Hindu widow and a rival claimant to her deceas¬ 
ed husband s estate would not stand on the same 
footing as a decree of Court, we need not pause 
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to consider, as ifc is not quite clear from the 
record in this case whether there was any trial 
by the arbitrators and whether the arbitrators 
did not, as olten happens, act as mediators and 
make the parties agree to certain terms which 
they considered proper and reasonable and 
which were thereafter embodied in an award 
purporting to have been pronounced by them. 
Vv’e proceed to deal with the case therefore on the 
basis that, the award decree was in substance a 
consent decree passed between the parties. 

[6i The decree provided inter aha that the 
present defendant 2 should be given three acre3, 
that the present defendant 8 should be given two 
acres besides having his title recognised to an 
extent of three acres 53^ cents, which the plain¬ 
tiff’s grandmother originally claimed as part of 
her husband's estate; that the present defendant 4 
should take two acres on the western side of 
R. s. NO.J50 instead of two acres on the northern 
side of the same number as per the sale deed 
executed in his favour by the plaintiff’s grand¬ 
mother on 3 12-1918, that he should, besides, be 
paid us. 6G0 by the present defendant 1 as and 
towards the costs of the suit payable by the 
latter to the plaintiff’s grandmother and that 
the same should be credited towards a certain 
dted of mortgage executed by her in defendant 
4*s favour, that the debts of Ramanna junior 
should be discharged in the proportion of 1: 2 by 
his widow and by the present defendant 1 and 
that tbe rest of the immovable properties after 
excluding those previously mentioned should be 
divided equalh between them. The respective 
shares which were to be taken by defendant 1 
and the plaintiff's grandmother were to bo 
enjoyed by them with absolute rights, and it was 
directed that O. S. No. 463 of 1919 should be 
dismissed; but no importance attaches to this 
last direction as the principal parties to that 
suit were parties also to O. S. No. 8 of 1920 and 
the respective claims were provided for in the 
decree passed in the latter suit. 

[7] It is obvious from the foregoing that there 
were disputes firstly as to whether Ramanna 
junior wa3 the validly adopted son of Ramanna 
senior, and secondly whether Ramanna junior 
executed the will relied upon by defendants 
2 and 3. If the adoption was found against 
or if the will wa9 found to be true and 
valid, the plaintiff’s grandmother and all those 
claiming to succeed after her to the properties 
on the footing that they belonged to the estate 
of Ramanna junior would have lost everything. 
It cannot be suggested that the present defen¬ 
dant 1 was then denying the validity of the 
adoption of Ramanna junior knowing that it 
was a valid adoption or in other words that his 
denial was false to his knowledge. It is again 


not possible to maintain that the present defen¬ 
dants 2 and 3 were putting forward a will which to 
their knowledge was false or invalid. Ammanna 
was clearly representing the estate of her de¬ 
ceased husband in the litigations of 1917 to 1920, 
and it was quite within her competence to refer 
the disputes to arbitration as also to agree to a 
reasonable adjustment of the conflicting claims. 
The effect of tbe clause conferring an absolute 
estate on her in the properties retained by her 
we shall deal with hereafter but apart from that 
the position as between her and defendants 1 to 
3 was that she was confronted with claims, 
which, if successful would have meant the total 
loss of the estate to her and those coming after 
her. In our opinion, she acted properly an<i pru¬ 
dently in partially recognising those claims and 
in entering into a settlement whereby she secured 
and retained a substantial portion of the estate 
and avoided a costly and protracted litigation 
with its attendant uncertainties. Even if the re¬ 
ference to arbitration and the award and the 


decree that followed are to be treated as having 
no more validity than a compromise entered 
into by her, the plaintiff would, in our opinion, 
be bound by them as it cannot be denied that a> 
compromise made bona fide by a Hindu widow 
for the benefit of her husband’s estate will bind 
a reversioner quite as much as a decree obtained 
on contest. There is ample authority for this 
position; but it is enough to refer to the decision 
of the Privy Council in 1 Pat. 741. 1 

[ 8 ] The learned Subordinate Judge first 
deals with the question as to whether Ram¬ 
anna junior was the validly adopted son of 
Rimanna senior. After finding this in the 
affirmative and also that Ramanna junior died 


ossessed of the suit properties, he proceeds to 
eal with the question whether the award could 
ie regarded as a bona fide settlement of dis- 
iutes, undoubtedly influenced by his rather 
mphatic finding in favour of the adoption of 
Ramanna junior. In dealing with the award, the 
earned Subordinate Judge assumed that it 
ccepted Ramanna junior as the validly adopted 
on of Ramanna senior and rejected the claim of 
efendant l as Ramanna senior’s daughter’s son 
s also the claim of defendants 2 and 3 under 
n alleged will of Ramanna junior. On these 
ssumptions the learned Subordinate Judge 

nAnnlnQi'nn f.Vwaf follnfmon#: of 


. m An 


substantial portions of the properties to defen¬ 
dants 1 to 3 whom he describes as "persons who 
had really no claim” is the result of fraud and 
undue influence exercised by defendant 4 over 
Ammanna. It seems to us that these assumptions 
are altogether unwarranted by the language and 
the provisions of the award which partially re¬ 
cognised and partially rejected each of the three 
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claims that were being put forward. The dis¬ 
missal of O. S. no. 463 of 1919 from which the 
learned Subordinate Judge concludes that the 
claim of defendant 1 was altogether negatived 
has, as we have already pointed out, no signifi¬ 
cance whatever in view of the fact that defen¬ 
dant l’s rights were provided for in the decree 
passed in o. S. No. 8 of 1920. It is altogether in¬ 
correct to say that defendant 3’s claim was “re¬ 
jected in toto” as defendant 3 was given two 
acres and his co-legatee defendant 2 was given 3 
acres by the award which may therefore be taken 
to have held that there was some foundation for 
the claims based on the alleged will of Ramanna 
junior. The fact that Ammanna who asserted 
the adoption of Ramanna junior and defendant 
1 who denied it were given equal shares shows 
that the arbitrators recognised the bona jides of 
the claims put forward on either side. 

[9l If the claims that were put forward were 
bona fide —and we are not shown how they 
were otberwise_it would follow that the settle¬ 
ment effected by Ammanna, assuming that the 
award is no more than that, would bind the re¬ 
versioners to her husband’s estate. It has been 
argued for the respondent-plaintiff that' the 
provisions of the award relating to defendant 
4 are altogether outside the scope of the 
arbitration which could only deal with the 
claims put forward in the two suits, to which 
the present defendant 4 was not a party 
and that the award is thereby vitiated. As 
regards the provision whereby defendant 
4 was given 2 acres on the western side 
or R. S. No. 50 in substitution of the 2 acres 
on the northern side of the same number which 
had been^ previously conveyed to him by 
Ammanna’s sale deed, the award does no more 
than record a transaction of exchange which 
was evidently brought about to facilitate a con 
vement division of the properties amongst the 
several claimants. Again, any decision as to the 
costs of the suits would obviously be within the 
jurisdiction of the arbitrators to whom they were 
referred, and if the costs which the arbitrators 
thought fit to award to Ammanna were at her 
instance directed to be paid by the party 
liable namely, defendant 1. to her financier 
defendant 4, we do not see how the arbitrators 
could be said to have gone beyond their jurisdic¬ 
tion. Moreover, the exchange and the payment 
of K8. GGO wore agreed to by Ammanoa and 
having regard to the circumstances in which she 
so agreed, we are clearly of the opinion that her 
consent would bind the plaintiff. 

[10J It has next been argued that the provision 
that Ammanna should take the properties allot¬ 
ted to her by the award with absolute rights it- 

1948 M/21 & 22 


self shows that she was acting to her own per¬ 
sonal advantage and not to the benefit of tho 
estate and that consequently the compromise 
cannot bind the reversioners whose reversionary 
rights themselves are negatived by this provi¬ 
sion. Reliance is placed in support of this argu¬ 
ment on the decisions in (1939) 2 M.L.J. 236 2 a & nd 
43 Bom. 249. 3 The facts in the former case are 
somewhat peculiar. One Swami Pillai put for¬ 
ward a claim to the properties of one Appa 
Pillai against the latter’s widows on the basis of 
an alleged joint status between Appa Pillai’s 
branch and his own and obtained under a com¬ 
promise decree three-fourths of what was a very 
large estate, the widows taking tho remainin'< 
one-fourth absolutely. The High Court held that 
Swami Pillai was putting forward what was to 
his knowledge a thoroughly unfounded and dis- 
honest claim” and that his suit against Appa 
Pillai s widows was "but a knowingly dishonest 
and disingenious attempt on his part to secure 
Appa Pillai’s estate”. Referring to the proper¬ 
ties got by the widows themselves, the High 
Court held that the extent of the land and the 
amount of the cash received were sufficient to 
dispel the idea that they were reserved to them 
by way of maintenance and that looking to the 
cash alone which was very considerable, it was 
obvious that the widows were in the main prom¬ 
pted by self-interest rather than by any con¬ 
sideration for the estate. Swami Pillai’s sons 
were the reversioners on the death of Appa 
Pillai s widows and their claim to recover that 
part of the estate which was taken by one of the 
widows under the compromise with absolute 
rights was upheld by the High Court. Swami 
Pillai’s sons did not of course claim through 
their father and were in no way estopped from 
questioning the validity of the transaction bet¬ 
ween him and Appa Pillai’s widows. On the 
findings which we have outlined above, we do 
not see how tho result could possibly be other¬ 
wise. We are in substantial agreement with the 
reasoning in (1939) 2 M. L. J. 236, 2 and it is un¬ 
necessary to discuss the correctness or otherwise 
of individual observations therein. We do not 
read the decision, however, as laying down that 
the mere circumstance that a widow took or was 
given an absolute estate in the properties allot¬ 
ted to her would have the effect without more 
of rendering the settlement invalid as between 
the reversioner and the rival claimant whose 
claim was partially recognised by the compro 
m,3e so as to enable the reversioner to claim the 
properties allotted to the latter. It is noteworthy 
that in the case under discussion the learned 
Judges refer pointedly in more than one place 
to the fact that they were dealing only with the 
claim of the reversioners to the properties allot- 
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ted to one of the widows absolutely and not with 
the properties allotted to Swami Pillai. 

Cil] The case in 43 Bom. 249 3 was concerned 
with a decree passed by consent in terms of an 
award between a Hindu widow and a person 
claiming under a will alleged to have been exe¬ 
cuted by her deceased husband, and all that is 
held is that the principle of the Shivagunga case, 
9 M. I. A. 539, 4 namely, that a decree fairly 
obtained against a Hindu widow binds the rever¬ 
sioners can be applied to a consent decree passed 
between a Hindu widow and a rival claimant to 
the estate only when it is established that the 
consent decree was obtained in such circum¬ 
stances that it ought to be regarded as a decree 
fairly and properly obtained. It is pointed out 
that the party contending that the consent decree 
amounts to a bar against the reversioners would 
not have done enough if he merely produces it 
and that it still remains for him to establish the 
circumstances which would give it that efficacy. 
We are unable to see bow the judgment in 43 
Bom. 249, 3 would, having regard to the circumst¬ 
ances we have already discussed, disentitle defen¬ 
dants 1 to 3 and their alienees from claiming that 
the award decree passed as between them and 
Ammanna was fairly and properly obtained and 
is therefore binding on the plaintiff. 

[12] It is true that a Hindu widow cannot by 
a compromise entered into by her with a person 
claiming adversely to the estate convert or en¬ 
large her own limited estate into an absolute 
estate in such properties as she obtains under the 
compromise; but this does not mean that the 
compromise which gives a portion of the estate 
to the rival claimant in order to induce him to 
forbear from pursuing his claim and thereby 
avoids a contest which might possibly result in 
his getting the whole of it, is not binding as bet¬ 
ween the reversioner and the person whose claim 
is satisfied by a cession of part of the estate. 
The distinction between the claim to the 

•properties retained by the widow and the 
claim to those given up by her has been pointed 
out in 1940 M. w. N. 14,® and is, in our opinion, 
a sound one applicable in the circumstances of 
the present case. 

[13] It is not known and it is unnecessary to 
speculate how it came about that Ammanna was 
given an absolute estate in those properties which 
were allotted to her under the award notwith¬ 
standing that she was putting forward a title to 

hem only as the widow of the last male-holder. 

It was possibly due to inadvertence on the part 
of the arbitrators. But, however it might have 
happened, it seems to us dear in law that the 
enlargement of Ammanna’s estate does not have 
the effect of invalidating the award decree as 
between the plaintiff and defendants 1 to 3, 


though it must be admitted that as against the 
plaintiff the clause conferring an absolute estate 
on Ammanna in the properties given to her can 
have no legal force or validity and his claim to 
those properties must be viewed as if there was 
no such clause. It follows, therefore, that the 
plaintiff has no valid claim to the properties allot¬ 
ted to defendants 1, 2 and 3 in pursuance of the 
decree in 0. S. No. 8 of 1920. His suit, therefore, 
fails as regards those properties and as against 
defendants who are interested in them. 

[14] So far as defendant 4 is concerned, it is 
not suggested that the exchange of two acres 
on the western side of R. 8. No. 50 for two acres 
on the northern side of the same survey number 
is not a prudent transaction binding on the 
estate. Obviously it is, as the exchange facilita¬ 
ted the convenient division of the properties as 
between the several parties to o. S. No. 8 of 
1920. But it is argued that the sale deed 
executed by Ammanna in favour of defendant 
4 on 3-12-1918 is itself not binding on the 
plaintiff. It is claimed on the other side that 
defendant 4 helped Ammanna in fighting out the 
litigations against her relations who were claim¬ 
ing the entirety of the estate for themselves and 
that an arrangement for remunerating defendant 
4 for his services would therefore be binding on 
the reversion. The Courts below, however, have 
opt dealt with this part of the case nor with the 
validity or otherwise of the other alienations by 
way of conveyances or court sales of the proper¬ 
ties which were allotted to Ammanna under the 
decree in 0. S. No. 8 of 1920. 

[15] The appeals are allowed to the extent in¬ 
dicated above. Defendants 9,13 and 14 will have 
their costs in all Courts from out of the plaintiff 9 
estate. Costs of all proceedings as between the 
plaintiff and the other defendants will abide and 
follow the result of the suit. In other respects 
the order of remand of the lower appellate 
Court is maintained. 


c.b.e./d.s. 


Order accordingly. 


A. I. R. (35) 1948 Madras 162 [C. N. 81 ./ 

Clark J. 

In re P. i?. Krishnaswami—Applicant. 
Application No. 632 of 1947, Decided on 31*3-1947. 

(a) Companies Act (1913), Ss. 158 and 160 (1) — 
Legal representatives and heirs’, meaning of 
:ivil P. C. (1908), S. 2 (11). 

The expression ‘legal representatives and ^ 

1. 160 is not confined to legal representatives tha 

f the person primarily interested bat mho includes the 

?gal representatives and heirs of his eg r p 

ives and heirs. , . -i,,,*-,™ 

A share-holder of a company being a contributory 

nder S. 158, on his death his legal g 

ieirs will become contributories by • 

nd on their death their legal representatives and heir* 
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will themselves become contributories : 22 All. 367, 
■E®/* [Para 2] 

Annotation (’44-Com.) C. P. C., S. 50, N. 17, pt. 1 
and O. 28, R. 3, N. 10, pt. 37. 

(b) Companies Act (1913), S. 160 — Olficial 
liquidator is not required to include all the heirs 
and legal representatives oi a deceased contributory 
in the list of contributories (Obiter) : 20 Bom. 654, 
Bel. on. [Para 3 j 

Cases referred :— 

1. (1900) 22 All. 367, Jafri Begam v. Saira Bibi. 

2. (’96) 20 Bom. 654, Sorabji Jamsetji v. Ishwardas 
Jugjiwandas. 

V. C. Gopalaratnam —for Applicant. 

Official Receiver in person. 

Order. —The late Sri P. Rajagopalachari held 
ten shares in this company in respect of which 
there was Bs. 300 due as uncalled capital. He 
died early in 1940 and admittedly his father, 
P. Ramanujachari, was his sole heir and legal 
representative. The latter died in December 1940 
and admittedly his heirs and legal representatives 
were the present applicant and liis brothers, 
Parthasarathi and Seshadri. The Official Liqui¬ 
dator has notified the applicant that his name 
has been placed on the list of contributories in 
respect of these shares standing on the register of 
the company in the name of the late P. Raja¬ 
gopalachari. The present application is for the 
removal of his name from the list. 

[ 2 ] Mr. Gopalaratnam who appears for the 
applicant submits that his client’s name cannot 
properly be included in the list as he is not an 
heir or legal representative of Mr. Rajagopala¬ 
chari. He relies on s. 160 , Companies Act, and 
also on s. 50 and S. 2 (li), Civil P. C. His argu- 
ment, as I understand it, is that the expression 
heir and legal representative’* must necessarily 
be confined to an heir or legal representative of 
(the person primarily interested. I am unable to 
accept this contention either generally or in a 
case like the present concerning the liability of a 
contributory. The Official Liquidator who ap 
pears in person urges that no such limited 
meaning can properly be given to either of these 
expressions. With regard to the meaning to be 
given to the word "heir” he refers to the follow¬ 
ing definition in Wharton’s Law Lexicon, p. 407 : 

“A person who succeeds by descent to an estate of 
inheritance. It is nomen collectivum, and extends to all 
heire; and under heirs, the heirs of heirs are com¬ 
prehended in infinitum." 

He urges also that there is nothing in the defini¬ 
tion of “legal representative” in the Civil Pro¬ 
cedure Code which would give that expression a 
more limited meaning. A person may be said to 
represent the estate of a deceased person whether 
he is that person’s legal representative or the 
legal representative of his legal representative. 
He refers also to 22 all. 367 1 where it was held* 
in an execution case that the decree-holder was 
entitled to execute his decree against the legal 


representative of the legal representative to the 
extent of any assets of the original judgment- 
debtor which might have come into his posses- 
sion. No doubt in that case Banorji J. expressly 
reserved the question as to whether this rule 
would be of general application; but the decision 
none-the-less shows that the wide interpretation 
of the term “legal representative” has been 
recognised in at least one case. I have no doubt 
that the expression “heirs and legal represen¬ 
tatives” must in the present case be given the 
wider meaning and I am fortified in that view 
by the consideration of tho provisions of the 
Companies Act. Section 158 of the Act defines 
“contributory” as meaning “every person liable 
to contribute to the assets of a company....” and 
S. 160 (i) provides that the legal representatives 
and heirs of a deceased contributory are them¬ 
selves contributories. A member of the company 
is clearly a contributory and by reason of 
S. 160 (l), on hia death, his legal heirs and re¬ 
presentatives would become themselves contri¬ 
butories. By virtue of the same provision, his 
legal representatives and heirs will themselves 
become contributories on his death. In view of 
these provisions, I am satisfied that on the death 
of Sri P. Rajagopalachari, his father became a 
contributory of the company, and on the death 
of the latter, the applicant and his brothers 
became contributories. 

[3] One other point was referred to in the 
course of the argument. Mr. Gopalaratnam points 
out that s. 160 makes ^he heirs of legal repre¬ 
sentatives contributories, not any one of them. 
That being so, he urges that his client, who is 
admittedly only one of a number of legal 
representatives and heirs, cannot properly be 
placed on the list of contributories. It seems to 
me that this is a point which may more properly 
arise when proceedings are taken to enforce the 
liability. At present all I am concerned with is 
whether or not the applicant is a person whose 
name is properly brought on the list of contri¬ 
butories. I think that he is and I cannot regard 
that view as open to variation by the possibility 
that others may be equally liable along with 
him. The Official Liquidator has referred me to 
the decision in 20 Bom. 654 3 as authority for the 
proposition that he is not required to include all 
the heirs and legal representatives in the list. 
With great respect, I am inclined to agree with 
that decision; but, as already observed I do not 
think that the point arises at the prefsent stage 
and it may be that it will never arise in view of 
the smaU amount of this liability and the admit- 
ted fact that the family concerned are comfort¬ 
ably circumstanced. The application is accord¬ 
ingly dismissed. 

C.R.K. /k.S. 


Application dismissed. 
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A. I. R. (35) 1948 Madras 164 [ C. N. 82 .] 
Gentle C. J. and Patanjali Sastri J. 

Commissioner of Income-tax, Madras — Ap¬ 
plicant v. K. M. N. N. Swaminathan Chettiar 
— Respondent. 

Case Referred No. 30 of 1945, Decided on 24-4-1947. 

(a) Income-tax Act (1922), Ss. 25A and 34 — Fic¬ 
tion of continued existence of joint family, whether 
avails for supplementary assessment. 

The concluding words of sub-s. (1) of S. 34 are apt to 
attract the provisions of S. 25A to assessments made 
under S. 34 and the fiction of continued existence of the 
family imported by S. 25A avails the income-tax autho¬ 
rities in making supplementary assessment. [Para 8] 

(b) Income-tax Act (1922), S. 25A — Sub-s. (3), 
does not operate independently of sub-ss. (1) and (2). 

Sub-section (3) of S. 25A does not operate indepen¬ 
dently of sub-ss. (1) and (2). The opening words of 
sub-s. (3) refer to cases where a claim that a partition 
had taken place has been made under sub-s. (1) and 
has been rejected by the Income-tax Officer. Sub¬ 
section (3) is complementary to sub-s. (2) and both deal 
with cases falling under sub-s. (1). [Para 9] 

(c) Income-tax Act (1922), Ss. 25A and 34—Sup¬ 
plementary assessment — Claim as to partition for 
first time —Effect. 


It is not correct to say that S. 25A is inapplicable to 
a supplementary assessment under S. 34 of the income 
of a joint Hindu family merely because of the opening 
words of S. 25A referring to an assessment made under 
S. 23 or because no claim as to partition having takeu 
place was put forward at the time of the originaf assess- 
raent. [Para 10 ] 

(d) Income-tax Act (1922), S. 34—Notice to Karta 

of joint family without mentioning him as such_ 

Validity of—Waiver of irregularity. 

A notice under S. 34 was served on the assessee who 
had been assessed as karta of a joint Hindu family and 
also in his personal capaoity* The notice did not indi¬ 
cate whether it was the personal assessment or assess¬ 
ment as karta that was sought to be reopened. The 
assessee understood the notice as calling upon him to 
make return only in respect of the family income and 
submitted a return accordingly. It was contended that 
the notice was invalid as it did not give the correct 
particulars: 

Held, that the notice was valid as the assessee was 


the person liable to pay the whole of the tax imposed 
under the supplementary assessment. 

Held further .; that even assuming that notice was ir¬ 
regular, the irregularity had been waived by the assessee 
and he could not object to the notice later on.' 

r 4 a [Para 12] 

Cases referred :— 

1. (’43) I. L. R. (1943) All. 69 : 29 A. I. R. 1942 P. C. 
57 : I. L. R. (1942) Ear. P. C. 132 : 69 I. A. 119 : 
202 I. C. 483 (P.C.), Sunder Singh v. Commr. of In¬ 
come-tax, United and Central Provinces. 

2. (’40) I. L. R. (1940) All. 841 : 27 A. I. R. 1940 All. 
537 I 192 I. C. 41, Gopaldas Purshotamdas v. Commr. 
of Income-tax. 


3 4> (,43) ,L L ‘ R ( 1943 ) Bom - 224 : 30 A. I. R. 1943 
Bom. 102 : 206 I. C. 344, Yadavendra Singh v. 

iTm’l i CeD tral 1 ■ Bombay, 

q\ T * R - 319 : 34 A. I. R. 1947 Cal. 
347, Taraknath Bagchi v. Commr. of Inoome-tax, 
Bengal. 


C. S. Rama Rao Sahib-tor Applicant. 

T. V. Vxswanatha Aiyar—to r Respondent. . . 

Patanjali Sastri J. — This reference by the 
Income-tax Appellate Tribunal, Madras Bench, 


under S. 66 (l), Income-tax Act, 1922, arises out 
of the assessment for the year 1939-40 made under 
s. 34 on one K. M. N. N. Swaminathan Chettiar, 
Karaikudi (hereinafter referred to as the assessee) 
who was the karta of his joint family till 21st 
January 1940 when there was a partition of the 
family property among the members. For the 
year 1939-40 the assessee was separately assessed 
as the karta of the family and in his individual 
capacity in respect of the income of the family 
and his own private income respectively, but this 
reference concerns only the assessment of the 
family income. Before the Income-tax Officer, the 
assessee contended that the income which had 
accrued to the family without British India in 
193S-39 should not be included in the assessment 
as he, and, therefore, the family > was “not ordi¬ 
narily resident.” The contention, though rejected 
by the Income-tax Officer, was upheld on appeal 
by the Appellate Assistant Commissioner as a re¬ 
sult of which a fresh assessment was made on 
23rd August 1940 excluding the foreign income. 

[ 2 ] In the assessment proceedings for the suc¬ 
ceeding year, 1940-41 the assessee put forward the 
claim that a partition having taken place among 
the members of the family, no assessment on the 
family as such should be made for that year. 
This claim was rejected by the Income-tax Officer 
on 23rd December 1941, but the assessee again 
succeeded before the Appellate Assistant Com¬ 
missioner who by his order dated 17th August 1942 
accepted the partition put forward and directed 
an assessment to b£ made on that basis. 

[3] Meanwhile, the Income-tax Officer, having 
come into possession of materials showing that 
the family was “ordinarily resident” in British 
India in the year 1938-39, issued a notice dated 
6th July 1942 under S. 84 of the Act addressed to 
"K. M. N. N. Swaminathan Chettiar, Sembanur” 
stating inter alia, that “your income” for the 
year ending 31st March 1939 had been both under¬ 
assessed and assessed at too low a rate, and that it 
was, therefore, proposed to re-assess such income. 
The notice accordingly required the addressee to 
deliver “a return in the attached form of your total 
income and income assessable for the said year 
ending 3lst March 1940.” In compliance with that 
notice which, the assessee understood as relating 
to the family income, he made a return of the 
same income as before describing his “status” as 
“Hindu undivided family not ordinarily resi¬ 
dent” and signing as “K. M. N. N. Swaminathan 
Chettiar, Manager, H. U. F.” (i. e., Hindu un¬ 
divided family). This was on 29fch August 1942. 

It is important to note that, although he had by 
that time obtained an order from the Appellate 
Assistant Commissioner recording the partition 
in connection with the assessment proceedings 
for 1940-41, he raised no contention that by reason 
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of that partition, the joint family had ceased to 
exist and could no longer be re-assesSed for the 
year 1939-40 in respect of any part of its income 
in the previous year whether such income had 
escaped assessment or not. On the contrary, he 
made a return of the family income of that year 
describing himself as “manager, Hindu undivid¬ 
ed family” and repeating the previous claim that 
the family was not “ordinarily resident.” The 
Income-tax Officer, however, rejected this claim 
and purported to make a supplemental assess¬ 
ment on the family “as resident and ordinarily 
resident, ’ computing the tax payable at Rs. 13,466 
and directing the sum to be “collected by adjust- 
ment of the refund due to the assessee for 1941-42 

assessment.” 

[4] From this order which was made on 21st 
October 1942, the assessee preferred an appeal to 
the Appellate Assistant Commissioner, and in his 
memorandum of grounds for the first time he 
raised the contention which has given rise to the 
present reference, viz., “The assessment supple- 
mentally made for the year 1939-40 on the ex- 
family which ceased to exist on 21 - 1-1940 is not 
legally sustainable. When the notice under s 34 
was served on 8-7-1942, there was no family in 
existence. The Appellate Assistant Commis- 
sioner d^aUowed the contention. He recognised 
that the family had become divided “with effect 

I[° m A 8 ^-x Thai , Pramathl ta- 1 -*™) according to 
the Additional Appellate Assistant Commis- 

soner s order in I. r. a. no. 737 of 1941-42 dated 

7-8-1942, and that the proceedings under s. 34 

were initiated when of course, the family had 

ceased to exist.” But he held that the provisions 
of S. 25A were specially intended for making an 

assessment on a family after it had ceased to 

exist. He accordingly dismissed the appeal. 

a [6] 11 T i he fri a8 f e33ee appealed to the Income-tax 
Appellate Tribunal, which, however, allowed the 
appeal, holding that s. 25A was inapplicable to 
the case and also that no valid notice under 
S. 34 was served on the Hindu undivided family 
as the notice served on the assessee did not 
indicate whether it was proposed to assess him 

as karta of the family or in his individual 
capacity. 

[6] Thereupon, the Commissioner of Income- 
tax, Madras, applied to the Appellate Tribunal 
under s. e>6 (l) to refer the questions of law 
arising out of its order to this Court, and the 
Tribunal has accordingly referred the following 
question for our decision: 

“Whether in the circumstances of the case. a notice 
for reassessment of a Hindu undivided family under 
a. 84, Income-tax Act, is valid on a member of the 
family, who was the Karta, after the family had parti¬ 
tioned and disrupted, particularly when- the said 
member was also taxed individually for ihe relevant 
assessment year?” 


It was not seriously disputed that the question 
thus formulated was intended to raise before us 
both the points decided by the Tribunal adversely 
to the Commissioner, viz., (l) whether S. 25A is 
applicable to the assessment made under S. 34 in 
respect of the income received by the undivided 
family in 1938-39 after the disruption of such 
family by the partition of 21-1-1940; and ( 2 ) 
whether the notice of 6-7-1942 issued to the 
assessee without indicating in what capacity he 
was to be assessed under S. 34 could be regar¬ 
ded, in the circumstances of the case, as a valid 
notice to the family under that section. 

[7] Before discussing these questions, it will 
be convenient to set out the terms of s. 25A and 
S. 34 so far as material here : 

Section 25 A: —“Where, at the time of making nn 
assessment under S. 23, it is claimed by or on behalf of 
any member of a Hindu family hitherto assessed as 
undivided that a partition has taken place among tho 
members of such family, the Income-tax Officer °shall 
make such inquiry thereinto as he may think fit, 
and, if he is satisfied . . . that the joint family property 
has been partitioned among the various members or 
groups of members in definite portions he shall record 
an order to that eSect: 

Provided that no such order shall be recorded until 
notices of the inquiry have been served on all the 
members of the family. 

(2) W 7 here such an order has been passed or where 
any person has succeeded to a business, profession or 
vocation formerly carried on by a Hindu undivided 
family whose joint family property has been partitioned 
on or after the last day on which it carried on such 
business, profession or vocation, the Income-tax Officer 
shall make an assessment of the total income received 
by or on behalf of the joint family as such, as if no 
partition had taken place, and each member or group of 
members shall in addition to any income-tax for which 
he or it may be separately liable and notwithstanding 
anything contained in sub-s. (1) of S. 14, be liable for a 
share of the tax on the income so assessed according to 
the portion of the joint family property allotted to him 
or it; and the Income-tax Officer shall make assessments 
accordingly on the various members and groups of 
members in accordance with the provisions of S. 23: 

Provided that all the members and groups of members 
whose joint family property has been partitioned shall 
be liable jointly and severally for the tax assessed on the 
total income received by or on behalf of the joint 
family as such. 

(3) Where such an order has not been passed in res¬ 
pect of a Hindu family hitherto assessed as undivided, 
suoh family shall be deemed, for the purposes of this 
Act, to continue to be a Hindu undivided-family. 

Section 34(1). If in consequence of definite informa¬ 
tion, which has come into his possession the Income-tax 
Officer discovers that income, profits or gains charge¬ 
able to income-tax have escaped assessment in any 
year, or have been under-assessed, or have been 
assessed at too low a rate, or have been the subject of 
excessive relief under this Act, the Income-tax Officer 
may, in any case in which he has reason to believe that 
the assessee has concealed the particulars of his inoome 
or deliberately furnished inaccurate particulars thereof 
at any time within eight years, and in any other case 
at any time within four years of the end of that year, 
serve on the person, liable to pay tax on such income, 
profits or gains, or, in the case of a company, on the 
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principal officer thereof, a notice containing all or any 
of the requirements which may be included in a notice 
under sub-s. 12) of S. 22 and may proceed to assess or re¬ 
assess such income, profits or gains, and the provisions 
of this Act shall, so far as may be, apply accordingly as 
if the notice were a notice issued under that sub¬ 
section: ^ 

Provided that the tax shall be charged at the rate at 
which it would have been charged had the income, 
profits or gains not escaped assessment or full assess¬ 
ment, as the case may be.” 

* * * * 


[8] As pointed out by the Privy Council in 
I. L. R. (1943) ALL. 69, 1 S. 25A is directed to the 
difficulty which arose when an undivided family 
had received income in the year of account but 
was no longer in existence as such at the time 
of assessment, and it solved the difficulty by 
providing that, if the family property had been 
partitioned among the members, the assessment 
should be made notwithstanding S. 14 (l) on the 
individual or group in respect of his or its share 
of the income received by the family as if no 
partition had been made, though all the mem¬ 
bers are to be jointly or severally liable for the 
whole tax. If, on the other hand, there was no 
partition of the family property, the family 
should be deemed to continue for purposes of 
assessment notwithstanding that it had ceased 
to exist by a division of status among the co¬ 


parceners. Thus, in the normal case of an asses- 
ment of the income made by a Hindu undivided 
family in the year of account, the disruption of 
the family before such income falls to be assessed 
in the next year becomes immaterial, and the 
assessment has to be made as if the family is 
still in existence. But what is the position when, 
several years after the family had come to an 
end, any portion of its income is found to have 
escaped assessment and such income is sought 
to be assessed under the special provisions of 
s. 84 ? Does the fiction of continued existence 
of the family imported by s. 25A avail the 
income-tax authorities in making such supple¬ 
mentary assessment ? I am of opinion that the 
concluding words of s. 34, sub-s. (1), viz., “the 
provisions of this Act shall so far as may be, 
apply accordingly as if the notice were a notice 
under that sub-section”, are apt to attract the pro¬ 
visions of S. 25Ato assessments made under S. 34. 

[9] Mr. Viswanatha Aiyar argued on behalf 
of the assessee that S. 25A could have no appli¬ 
cation to this case as it contemplated only cases 
where at the time of making an assessment 
under s. 23 a claim is put forward that a parti¬ 
tion has taken place among the members of such 
family, whereas not only was the assessment 
now in question made under s. 34 , but when the 
family was originally assessed under S. 23 on 
3oth November 1939, no claim was made or 
indeed could be made that a partition had taken 


place, as the partition in the family was only in 
January 1940. This contention found favour with 
the Income-tax Appellate Tribunal which ob¬ 
served : 

“For the year of assessment in question, i. e., 
1939-1940 it is nobody’s case that any claim under 
S. 25A was made by any member of the Hindu un¬ 
divided family. That being so, we do not think that 
S. 25A has any application to this case.” 

On the other hand, Mr. Rama Rao Sahib for 
the Commissioner suggested that sub-s (8) of 
8. 25A could operate independently of sub-ss (l) 
and (2) and as the order of the Appellate Assis¬ 
tant Commissioner accepting the partition was 
passed only on 17th August 1942, the family 
which had till then been assessed as undivided 
must be deemed to have continued to be un¬ 
divided on 6th July 1942 when the notice under 
S. 34 was issued to the assessee, so that the 
assessment made on that basis was in order. 
We are unable to agree with either of these I 
views of the matter. The contention on behalf I 
of the Commissioner assumes that the words 
“where such an order has not been passed in 
respect of a Hindu undivided family hitherto 
assessed as undivided” cover every case of a 
joint family sought to be assessed in respect of 
which the income-tax authorities have not till 
then recorded an order that a partition has 
taken place, and that until the date of such an 
order all such families should be dealt with as 
undivided. We do not think that this is a 
correct view of sub-s. (3). As pointed out by 
their Lordships in I. L. R. (1943) ALL. 69, 1 s. 25A 
relates only to Hindu undivided families which 
have been disrupted and the opening words ofl 
sub-s. (3) quoted above refer to cases where a 
claim that a partition had taken place has been 
made under sub-s. (1) and such claim has been 
rejected by the Income-tax Officer. Thus sub- 
s. (3) is complementary to sub-s. (2) and both 
deal with cases falling under sub-s. (1). Nor is 
it correct to say that the family should be 
deemed to continue undivided till the date of 
the Income-tax Officer’s order under the section. 
Where an order is made accepting the partition 
alleged by the assessee, the family must be re¬ 
garded having become disrupted on the date of 
partition as put forward by the assessee. In the 
present ca 3 e, therefore, when the notice under 
S. 34 was issued to the assessee on 6th July 1942 
the family must be taken to have ceased to exist 
though the partition which was put forward as 
having taken place on 21st January 1940 was 
accepted only on 17th August 1942. 

[10] This is, however, not to say that the 
assessee’s contention is correct. While it is true 
that sub-s. (3) of 8 . 25A should be read with sub- 
ss. (l) and (2), it does not follow that the section 
is rendered inapplicable, either because of its} 
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opening words referring to an assessment under 
S. 23, or because no claim as to a partition having 
taken place was put forward at the time of the 
original assessment on the family for 1939-40, 
to the assessment now made under S. 84. By 
virtue of the concluding words of sub-s. (l) of the 
latter section making all the provisions of the 
Act, so far as may be, applicable to supplemen¬ 
tary assessments under that section these assess¬ 
ments also have to be made under and in 
accordance with S. 23. In the course of such an 
assessment proceeding in the present case, a 
claim that a partition had taken place was put 
forward, though for the first time before the 
Appellate Assistant Commissioner who, instead 
of making a further enquiry into the matter, 
accepted and acted upon the order of 17th August 

1942 recording the partition in the assessment 
proceedings for 1940-41. The Appellate Assistant 
Commissioner in his order dated llth February 

1943 has made it quite clear that he sustained the 
assessment under sub-s. (2) of S. 25-A read with 
S. 34 on the footing that the family had been dis¬ 
rupted on 21st January 1940. His view of the 
position is, in my opinion, correct. 

[ 11 ] It was said that the Income-tax Officer 
did not make the assessment in accordance with 
sub-s. ( 2 ) of S. 25-A as he did not make a separate 
assessment on the various members of the family 
as contemplated in that sub-section, but merely 
assessed the family as a whole. But this was 
because the assessee did not put forward before 
that Officer the olaim that there had been a 
partition in the family. When such a claim was 
put forward for the first time in the appeal, the 
Appellate Assistant Commissioner sustained the 
assessment under sub-s. ( 2 ) of s. 25-A without 
remanding the case to the Income-tax Officer for 
making a fresh assessment, because, presumably, 
it would make no difference in practice in the 
peculiar circumstances of this case whether the 
assessment was made on the family as an entity 
through its karta or whethor it was made on the 
individual members or groups on the footing of 
its previous disruption; for even an assessment 
on the latter footing has to be made “as if no 
partition had taken place,” and although sub- 
s. (2) provides that the assessment should be 
made on the various members or groups of 
members, it holds all the members jointly and 
severally liable for the whole tax so that any one 
of them could be served with a notice under 
8 . 34 as such notice is required to be served on 
“the person liable to pay the tax.” Thus, even if 
the Income-tax Officer had in the first instance 
proceeded under sub-s. (2) of s. 25-A read with 
S. 34, the result would practically have been the 
same, more especially as no demand notices for 
payment of the tax had to be issued in this case, 


the additional tax imposed having boon directed 
to be adjusted towards the refund due to the 
family in connection with 1911-42 assessment. 

[12] The assessee’s next objection regarding 
the validity of the notice dated 6th July 1912 is 
equally untenable. It was no doubt addressed, 
as already stated, to the assessee without any 
indication as to whether it was his personal 
assessment or the assessment made on him os 
the karta of the family for the year 1939-40 that 
was proposed to be reopened; but ho understood 
the notice as calling upon him to make a fresh 
return only in respect of the family income and 
submitted a return of such income as the karta 
of the family. He made no complaint, until the 
matter reached the Income-tax Apellate Tribu¬ 
nal, as to any irregularity in the issue of the 
notice. As has been already stated, even on the 
footing that the family had become disrupted in 
January 1940 the service of notice under S. 34 on 
the assessee was perfectly in order as he was a 
“person liable to pay” the whole of the tax 
imposed under the supplementary assessment. In 
such circumstances, I see no substance in the 
objection that the notice of 6th July 1942 was not 
a valid notice under s. 34. Even assuming that 
the notice did not give the correct particulars asj 
to the person or income sought to be assessed, 
the irregularity must, in the circumstances of 
this case, be deemed to have been waived by the 
assessee. In a similar case in 1 . L. R. 1940 ALL. 
841 s where the assessee was served with a notice 
under S. 22 ( 2 ) of the Act which did not specify 
in what capacity he was called upon to make a 
return, but he made a return as the manager of 
the family without asking for an elucidation 
from the income-tax authorities, it was held that 
the assessee could not afterwards object to the 
legality of the notice. The Court observed : 

"The contention of the assessee is that he did not 
know exactly as to which capacity of his was under 
investigation and therefore the notice was illegal If the 
assesseo was in doubt he might well have asked for 
elucidation from the income- tax authorities .... It is 
not possible, therefore, to hold that the notice issued 
by the department was invalid or illegal." 

[See also 1 . L. R. 1948 Bom. 224 8 and 1946 
I. T. R. 319.M 

[13] For the reasons indicated the answer to 
the question referred to us should be in the 
affirmative. The assessee W’ill pay the costs of 
the Commissioner, rb. 250. 

Gentle C. J. — I agree and have nothing to 
add. 

C.R.K./g.B Reference answered in 

affirmative. 
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A. I. B. (35) 1948 Madras 168 [C. N. 83.] 

Gentle C. J. and Govindarajachari J. 

Advocate-General of Madras — Appellant v. 
V. Kuppuswami Gurukkal and others — 
Respondents . 

Original Side Appeal No. 55 of 1946, Decided on 9-7- 
1947, from judgment of Kunhi Raman J.,D/-8-11-1946. 

Madras Hindu Religious Endowments Act, 
(2 [II] of 1927, as amended by Madras Act, 10 [X] 
of 1946), S. 75-A — “Administration” — Appointment 
of trustee is not act of administration. 

“Administration” in S. 75-A means the actual 
management, superintendence of the subject-matter of 
the scheme and the execution of all acts arising and 
required to be performed in such management and 
superintendence. The appointing of a trustee is not 
the exercise of any power of administration; it is 
merely effecting the appointment of a person who will 
carry out the administration which is that individual’s 
duty to do. Section 75-A does not withdraw from the 
Court the power which it has under the scheme decree 
itself to^ appoint a trustee, in the case of a vacancy 
arising. I he fact that the schedule to the scheme decree 
is headed ‘a scheme for the administration” under 
which provision is made for the appointment of trustees 
does not render the act of appointment an act of 
administration: 12 A.I.R. 1925 Mad. 411, Disting. 

n e j [Paras 5 & 9] 

Case referred :— 

1. (’24) 47 M. L. J. 714 : 12 A. I. R. 1925 Mad. 411 : 
85 I. C. 188, Narayanamurti v. Achayya Sastrulu. 

Crotvn Solicitor — for Appellant. 

W. S. Krishnasivami Naidu and 0. Radhahrishnan 

. — for Respondents. 

Gentle C. J.—The sole matter for considera¬ 
tion in this appeal is the construction of S. 75-A, 
Madras Hindu Religious Endowments Act, 1927 . 
That section was added by the Amending Act 

10 [x] of 1946, which came into force on 2nd 
April 1946. 

[2] The relevant fact9 can shortly be stated. 
In c. S. No. 202 of 1938, this Court passed a 
decree on 2nd December 1940, framing a scheme 
for the Sri Dharmaraja and Sri Vembuliamman 
temples. The scheme provides for a single trustee 
and that every vacancy in the office of trustee¬ 
ship shall be filled by the Court on an applica¬ 
tion made to it for that purpose. The first trustee 
was named in the scheme and, he having died, 
the Court on 31st January 1946, appointed another 
in his place. This was before the addition of 
S. 75-A to the Act. The gentleman so appointed 
refused to accept the office whereupon respon¬ 
dents 1 and 2 in this appeal, who are worshippers 
of the temples, made an application to this Court 
after s. 75-A had been included in the Act, seek- 
mg for the appointment of a trustee. Notice of 
ho application was given to the Advocate- 
oeneral, Madras, who appeared at the hearing of 
the application before Kunhi Raman J. The 
learned Advocate-General contended that by 
virtue of the included section, the Hindu Religious 
Endowments Board and not the Court has 


vested in it the power of appointment of a new 
trustee. The learned Judge rejected the argument 
and duly made an appointment to fill the 
vacancy. This is the appeal by the Advocate- 
General against the learned Judge’s order. Sec¬ 
tion 75-A provides as follows: 

“In any scheme settled by a Court, whether before 
or after the passing of this Act; under S. 92, Civil 
P. C., 1908, unless there is anything repugnant in the 
subject or context, all powers of administration vested 
by such scheme in any Court, Judge, Committee or 
other authority or person shall be deemed to have been 
vested in the Board and the Board shall, notwithstand¬ 
ing any provision of this Act, exercise such powers in 
accordance with the said scheme.” 

It is manifest that by the scheme decree, the 
Court alone is vested with the power of appoint¬ 
ment of a trustee. The matter for consideration 
is whether the section, cited above, has rendered 
that part of the scheme a nullity, deprived the 
Court of its power of appointment of the trustee 
and, I would add, ousted the Court’s jurisdiction 
to make such appointment. 

C3] The section vests in the Board all powers 
of administration which are vested by a scheme 
settled by a Court in any Court, Judge, Com¬ 
mittee or other authority or person. Unfortu¬ 
nately, the Act does not define either the word 
“administration” or the words “all powers of 
administration.” The question for consideration 
is whether the appointment of a trustee is in¬ 
cluded in the word “administration” so that 
when a trustee is appointed, there is an exercise 
of a power of administration. 

[ 4 ] Mr. Subba Rao, appearing for the appel¬ 

lant, placed some reliance upon the form of the 
scheme which is contained in the schedule to the 
decree in C. S. No. 202 of 1938. It is headed, 
“scheme for the administration of Sri Dharma¬ 
raja and Sri Vembuliamman Temples, Choolai, 
Madras.” Clause 1 gives some definitions; Cl. 2 
provides that there shall be a single trustee and 
the provision, to which reference has already 
been made, regarding the Court appointing a 
trustee to fill a vacancy in the office. Clause 3 
sets out the powers and duties of trustees. 
Further provisions in the schedule do not require 
reference. . . 

[5] The circumstance that the heading is a 
scheme for the administration” under which 
provision is made for the appointment of trustees 
does not render the act of appointment an act of 
administration. I think the heading is merely a 
convenient explanation of the contents of the 
schedule. “Administration,” to my mind, means 
the actual management, superintendence of the 
subject-matter of the scheme and the execution 
of all acts arising and required to be performed 
in such management and superintendence. Whilst 
“administration” is not defined in the Act, S. 9 


1948 


A.-G. op Madras v. Kuppuswami Gdrukkal (Gentle C. J.) Madras 1C9 


(13) defines trustee” as meaning "a person ... in 
whom the administration of a religious endow- 
ment is vested.” If the appointment of a trustee 
is an act of administration of a religious endow¬ 
ment, then the trustee would be able to exercise 
the power of appointment of himself or of his 
successor. Clearly that is not possible, at any 
rate under the present scheme. In support of the 
appeal, Mr. Subba Rao referred to 47 m. L. j. 
714 and he relied upon the observations in the 
judgment of the Court to be found at pp. 718 and 
719. There it is expressed as the opinion of tho 
Court tiat it is far from desirable that Courts 
should assume to themselves the continued 
supervision of institutions, for the management 
of which they are called upon to frame schemes; 
and that it was also undesirable that Courts 
should be burdened with such tasks, and that 
under some of the schemes, Courts constituted 
themselves m some manner as temple committees 
and the whole burden of such functions was 
thrown on the Courts. It then proceeds: "We 
are also not satisfied that Courts of law are 
generally the best fitted to choose proper trustees.” 
In other words, they are not best fitted to 
make the appointment of trustees. Clearly, there 
was a distinction drawn between the actual 
management, superintendence or administration 
of a trust or institution and the appointment of 
a trustee for an institution. I can find no support 
m that judgment for the contention that the 

of a trustee is an act of adminis- 

rfil TT Which he is “Panted. 

^ d ° ubted:Iy « the individual who would 
trZfJ n 6 0{ admini3 tration would be the 

* U T y * thafc in re S ard to some of his 
actions as the scheme in fact here provides, he 

might have to obtain sanction of the Court, but 

the actual administration itself is that of the 

^M^nK° Val ° f S0me of fche trusfc ee’s acts 
might well be administered by the Court. When 

appomtmg a trustee, what is done is to appoint 
an individual to effect the act of administrate 
I am unabic to see any support for the sugges¬ 
tion that an appointment of a trustee must iteelf 
be an act of administration and the exercise of a 
power of administration. 

[7] There is a further aspect. From the argu- 

Ihaf *k in -D UpP -, 0rt of tbe a PP ca ^> ^ must follow 
mat the Board, in effect, steps into the shoes of 

7 d exercises the Powers which the 

RoZ , t i4 ‘ if s. 75.A the 

toaSi Tn ntl fl? d to “a ke the a PP°intment of a 
trustee. In other words, as I said earlier the 

jurisdiction of tho Court is ousted by 8 75 A The 

ouster of jurisdiction of the Court must be eiearly 

and unambiguously expressed when such is the 

intention of the Legislature. In considering 

whether the section in question does effect ouster 


reference can conveniently be made to some 
other sections of the Act. Section 57 ( 1 ) empowers 
the Board, m the circumstances therein specified, 
by order to settle a scheme of administration of 
a temple. But by sub-s. ( 7 ) the trustee or any 
person having interest may within six months of 
tho date of publication of the order institute a 
suit to modify or set it aside. By sub-s. (9) any 
scheme of administration settled by a Court 
under S. 57 may be modified or cancelled by the 
Court. Clearly, in any action taken by the Board 
under S. 57, the Court itself is the ultimate 
authority to decide finally all matters with res¬ 
pect to the subject-matter of the scheme framed 
by u ! h ® Board. By sub-s. ( 2 ) of s. 57 , the scheme 
settled by the Board may contain provisions for: 
(a) faxing the number of trustees, (b) removing 
trustees, and (c) appointing new trustees. Clearly, 
there the Board is authorised to name some 
authority other than itself to appoint trustees. 
Ihe sub-section does not indicate that the Board 
itself must be the authority to appoint trustees, 
sections 63 and 65 contain corresponding provi¬ 
sions relating to schemes for maths, as does s. 57 

m regard to schemes for temples, being framed 
by the Board. 

[8] If the intention of S. 75-A had been for the 
Board to supplant the Court and to oust its 
jurisdiction, I cannot see that provisions in Ss. 57 , 

63 and 65 would be found as they are at the 
present moment. Since the Court is the ultimate 
authority finally to decide matters arising under 
the sections mentioned, the unlikelihood that, 
under s. 75-A, the Board should supplant the 
Court, is manifest. The language of s. 75 -A in 
no way supports the argument that the provi¬ 
sion, settled by this Court in its decree scheme, 
by which it is the appointing authority, is nulli¬ 
fied. In my view, there is no such intention and 
no such effect to be found in the section itself. 

. ^ 0 Pmion, the appointing of a trustee 

is not the exercise of any power of administra¬ 
tion; it is merely effecting the appointment of a 
person who will carry out the administration 
which is that individual’s duty to do. Also I am 
satisfied that S. 75-A does not withdraw from this 
Court the power which it has under the scheme 
itself to appoint a trustee, in the case of a 
vacancy arising. For these reasons, in my 
opinion, this appeal should be dismissed. The 

respondents will take their costs out of the 
temple funds. 

GoYindarajachari J. — 1 agree. 

c.r.k./r.g.D. Appeal dismissed. 
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A. I. R. (33) 1948 Madras 170 [C . N. 84.] 

Gentle C. J. and Patanjali Sastri J. 

Messrs. Koduri Pulleswara Rao and ano¬ 
ther—Applicants v. Commissioner of Income- 
tax, Madras — Respondent. 

Case Referred No. 53 of 194G, Decided on 24-4 1947. 

Income-tax Act (1922), S. 33 (4) — Powers of 
Appellate Tribunal — Power to direct Income-tax 
Officer to hold further enquiry. 

The powers conferred upon the Appellate Tribunal 
are in no way restricted by the statute. The general 
authority to pass such orders as it thinks fit is a very 
wide one. The powers of the Tribunal are not limited 
to allowing or rejecting an appeal but include the power 
to direct the Income-tax Officer to hold a further 
enquiry. [Para 8] 

K. Bhxmasankaram —for Applicants. 

C. S. Rama Rao Sahib-tor Respondent. 

Gentle C. J. —This is a reference made at the 
instance of the assessees by the Income-tax Ap¬ 
pellate Tribunal under S. G6 (l), Income-tax Act. 
The question referred for the opinion of this 
Court is the following : 

“Whether in the circumstances of the case the Bench 
had the power in law to order the resumption of the 
assessment proceedings from the stage indicated in the 
Benoh’s order.” 

The facts are the following : The assessees are 
the agents of the Standard Vacuum Oil Company 
Ltd. for the distribution of petrol and oils of 
various kinds and descriptions. In respect of the 
year of account the assessees returned a loss of 
Es. 731 on their business, as reflected by their 
books, and it would seem that .the assessees 
obtained from their customers, at the time sales 
were transacted, signed vouchers giving the price 
paid for the goods supplied. 

[ 2 ] The Income-tax Officer was not satisfied 
either with the assessees’ books or vouchers. He 
took the view that the assessees were trading in, 
what is commonly called, the "black market” 
and were receiving sums far in excess of the 
proper market rate recorded in the vouchers and 
books. By a letter dated 30th July 1943, the 
Income-tax Officer called upon assessees to attend 
at his office and produce any evidence on which 
they relied to support the return they had made. 
Apparently, the enquiry continued. On 20th 
December 1943, the assessees wrote to the Income- 
tax Officer stating that they did not receive any 
extra payments or amounts for crude oil or kero¬ 
sene oil over and above the company rates from 
four named customers, and the letter adds, "we 
do not wish that the above persons shall be sum¬ 
moned and examined in person in proof of our 
denial of receiving extra payment”. No addi¬ 
tional evidence was furnished by the assessees 
beyond their books and vouchers. It would seem 
that the Income-tax Officer, however, obtained, 
from a number of the assessees’ customers, books 
of the customers which recorded payments to the 


assessees far in excess of the amounts stated in 
the vouchers and in the assessees’ books. He 
came to the conclusion that the assessees had 
made substantial profits by dealings in the black 
market which were not reflected in their boobs 
and he added a sum of Rs. 40,000 as profits for 
the year and made an assessment accordingly. 

[3] On appeal to the Appellate Assistant Com¬ 
missioner, in substance the Income-tax Officer’s 
action was supported save that the amount of 
Rs 40,000 was reduced to R8. 30,000. 


[4] The assessees appealed to the Income-tax 
Appellate Tribunal. In its order, the Tribunal 
expressed that it did not approve of the addition; 
there was no material indisputably to come to 
the conclusion that the appellants’ accounts were 
not reliable; the orders of the Income-tax Officer 
and the Appellate Assistant Commissioner were 
cancelled and a direction was given that the In¬ 
come-tax Officer should proceed with the enquiry 
from the stage when the appellants wrote to the 
officer on 20th December 1943, and that the Officer 
should examine the customers of the assessees to 
prove that the customers had paid amounts more 
than those recorded in the assessees* books and 
dispose of the case on the basis of such enquiry. 

[ 5 ] The sole point for decision here is whether 
the Tribunal had authority or jurisdiction to 
make the order which it did, namely, to direct 
the Income-tax Officer to rehear the enquiry from 
the stage at which the Tribunal directed it to be 
commenced. On behalf of the assessees it was 
contended that the Tribunal had no such power 
or authority. 

[6] The power or authority of the Tribunal is 
expressed in very general terms in sub-s. (4) of 
S. 33, Income-tax Aot. That sub-section provides 


hat ; . . ... 

“The Appellate Tribunal may, after giving bom 
larties to the appeal an opportunity of being heard, 
lass such orders thereon as it thinks fit.” 

[7l The jurisdiction or powers of the Apellate 

Assistant Commissioner in appeals . 

dm are given in sub-a. 0) of a 31 °f the Act. 

Phese powers are to confirm, ® *° (mt 

.nnnl the assessment or set Mid e , , 

,nd direct the Income-tax Officer to make “fresh 
ssessment after making such farther enquiry as 

he Officer thinks fit. 

[8] The powers conferred upon the Appellate 
tribunal are in no way restricted by the statute. 
?he general authority to pass such orders as it 
binks fit is a very wide one. There is j*J 
ubstance in the suggestion made by 
Jounsel for the assessees that the powers o 
tribunal are limited to allowing or rejec ing an 
ppeal. What is the full extent of the powers 
onferred upon the Tribunal it is unnecessary 
o into in detail in this reference; but clearly 
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they must include the same powers which are 
conferred upon the Appellate Assistant Commis¬ 
sioner who has authority to direct the Income-tax 
Officer to hold a further enquiry. That is what 
the Tribunal has done here. 

[9] In my view, tbe answer to the question 
referred should be in the affirmative. The Com- 
missioner will have his costs, rs. 250. 

Patanjali Sastri J. — I agree and have 
nothing to add. 

C.r.K./v.r. Beference answered. 


A. I. R. (35) 1948 Madras 171 [G. N. 85.] 

Rajamannar J. 

Alapati Venkata Krishniah—Petitioner v. 
Vemuri Manikyaraw — Bespondent. 

Civil Revn. Petn. No. 67 of 1946, Decided on 16-4* 
1947, to revise decree of Sub-Judge, Tenali, in S. C. S. 
No. 47 of 1945. 

(a) Transfer of Property Act (1882), S. 130 — 
Assignment of promissory note—Notice of assign¬ 
ment to maker—Time limit—Negligence of assignee. 

There is nothing in law which makes it incumbent 
upon an assignee of a promissory note to issue notice 
to the promisor forthwith after the date of assignment. 
Nor can there be any rule of thumb to find out what 
is a reasonable time within which the assignee should 
have intimated to the maker the fact of the assignment. 
Where, therefore, the assignee issues such notice nearly 
a year after the assignment in his favour it cannot be 
said that there was any negligence on the part of the 
assignee. [Para 4 j 

(b) Negotiable Instruments Act (1881), S. 81_ 

Assignment of promissory note—Payment made by 
maker to promisee after assignment not endorsed 
on promissory note — Maker not having note deli¬ 
vered back to him on payment nor obtaining in¬ 
demnity against any further claim thereon against 

— Payment cannot be pleaded by maker in 
defence to suit by assignee on promissory note 
against him ai\d promisee — Maker’s ultimate 
remedy is only against promisee : 27 A. I. R. 1040 
Mad. 631, Applied. [Para 4] 

(c) Decree _ Form of — Suit by assignee of pro¬ 
missory note against maker and promisee (assignor). 

In a suit by an assignee of a promissory note against 
the maker thereof in which the assignor (original pro¬ 
misee) is also made a party-defendant, the usual decree 
to be passed is a decree primarily against the maker of 
the note and a decree against the assignor only in the 
alternative. [Para 6] 

Case referred :— 

*■ (*J°) I. L. R. (1940) Mad. 382 : 27 A. I. R. 1940 
Mad. 681 ; 191 j, 0. 40, Gopalan v. Lakshminara- 
samma. 

M. S. Ramachandra Rao — for Petitioner. 

K. Kotayya — for Respondent. 

Order. — The petitioner instituted a suit in 
the Court of the Subordinate Judge of Tenali to 
recover the principal and interest due on a pro¬ 
missory note dated 7-1-1944 executed by defen¬ 
dant 1 in favour of defendant 2 and transferred 
to him for consideration on 27-3-1944. Defen¬ 


dant 3 is the son of defendant 1 and defendant 4 
is the son of defendant 2 . The lower Court 
granted a decree to the plaintiff against his 
transferor, defendant 2 , and his son, defendant 4 , 
but dismissed the suit against defendant 1 , defen¬ 
dant 3 having died before the suit. The peti¬ 
tioner seeks to revise the decree of the lower 
Court in so far as it dismissed his suit against 
defendant 1 , the maker of the promissory note. 

[2] The defence of defendant 1 was that he 
had made payment of the eutire amount of prin¬ 
cipal and interest due under the promissory note 
to defendant 2 and obtained a receipt, Ex. D-l, 
dated 19-5-1944. Aware of the infirmity of his 
case that the alleged payment could not have 
been endorsed on the promissory note and the 
promissory note itself was not returned to him, 
defendant 1 alleged that the promissory note was 
not available at the time to be delivered to him. 

[3] The learned Subordinate Judge held that 
defendant 1 made the payment to defendant 2 
in accordance with Ex. D-l. The first ground on 
which he held against the plaintiff so far as 
defendant 1 was concerned, was that the plaintiff' 
had not made a presentment of the promissory 
note within a reasonable time. He referred to 
Ss. 10, 74, 78, 82, 105 and 118, Negotiable Instru¬ 
ments Act. It is regrettable that he failed, how¬ 
ever, to refer to the only relevant section, namely, 
8. 64 of the Act, in which it is provided by the 
exception that “where a promissory note is pay¬ 
able on demand and is not payable at a specified 
place, no presentment is necessary in order to 
charge the maker thereof”. Mr. K. Kotayya, the 
learned advocate for defendant 1 respondent, 
quite properly did not support the learned Sub¬ 
ordinate Judge on this point. 

[4] The other ground which, however, is not 
very clearly expressed but which has been 
developed by Mr. K. Kotayya in his argument 
before me is that the plaintiff did not give notice 
of the assignment in his favour to defendant 1 
within a reasonable time. Actually, such notice 
was issued by him on 19-2-1945, nearly a year 
after the assignment in his favour. It was con¬ 
tended by Mr. K. Kotayya for him that between 
two innocent parties like the plaintiff and defen¬ 
dant 1 , the person who has enabled the other to 
sustain loss should bear it. According to him, the 
loss sustained by the plaintiff was due to his 
negligence in not issuing a notice. I completely 
fail to see any negligence on the part of the 
plaintiff in this case. He obtained a transfer 
towards the end of March 1944. According to 
defendant 1, the payment by him was on 19 - 5 - 
1944, less than two months of the transfer. 
Unless there is anything in law which makes it' 
Incumbent on a transferee to issue a notice! 
forthwith after the date of the assignment, iJ 
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|cannot follow the argument that the plaintiff can 
ibe denied his right as a holder in due course, 
ibecause he did not issue a notice before the 
date on which defendant 1 is alleged to have 
made the payment under Ex. D-l. There can be 
no rule of thumb to find out what is a reasonable 

I 

time within which the plaintiff should have- in- 
| ti mated to the maker of the fact of the assign¬ 
ment. But there's certainly negligence on the 
part of defendant 1. When he made the pay¬ 
ment, it is clear that the promisee was unable 
to produce the promissory note and make an 
endorsement of payment and even deliver it up 
to him cancelled. Under S. 81, Negotiable Instru¬ 
ments Act, defendant 1 was before payment 
entitled to have the promissory note shown to 
him and on payment entitled to have it delivered 
up to him, or, (as is now alleged by him), if the 
instrument cannot be found, to be indemnified 
against any further claim thereon against him. 
This is what he should have done and if he did 
not act as indicated in the section, he has to 
blame himself. In any event, his ultimate claim 
must be ODly against the promisee whom he had 
paid and he cannot be allowed to plead any 
defence to an action by a holder in due course. 
The decision in I. L. R. 1940 Mad. 382 1 on which 
Mr. M. S. Ramachandrao Rao, the learned 
advocate for the petitioner, relies, is directly in 
point and the principle laid down therein, when 
applied to the present case, will be a complete 
answer to the plea of defendant 1. 

[5] Mr. K. Kotayya suggested that a decree 
may be given against defendant 2 in the first 
instance, and a decree against his client, defen¬ 
dant 1 , only in the alternative. There is no 
ground on which I can pass such a decree. In 
fact, the usual decree to be passed in a case like 
the present is a decree primarily against the 
maker of the note, that is, defendant 1, and a 
decree against defendant 2 only in the alter¬ 
native. The decree of the lower Court dismissing 
the suit against defendant 1 is hereby set aside 
and there will be a decree with costs for the 
amount found payable to the plaintiff against 
defendant 1 also. The civil revision petition is 
allowed with costs. 

C.r.k./n.S, Petition allowed. 


A. I. R. (35) 1948 Madras 172 [C. N. 86.] 

Gentle C. J. and Patanjali Sastri J. 

Nallendra Konar — Petitioner v. Venkata- 
chala Konar and others—Respondents. 

Civil Misc. Petn. No. 3740 of 1946 Decided on 
24“4-8^9 ^1945° m d6Cree ° f Sub * Jud 8 e * Trichinopoly, 

Limitation Act (1908), S. 12 ( 3 )_ Decree for 

partition — Application for copy of judgment and 


decree — Applicant’s full proportion of stamp for 
decree not deposited — Copy of judgment also 
refused—Effect. 

It is clear from S. 29 (g), Stamp Act, that it is the 
duty of the Court, in respect of a decree for partition, 
to direct the proportion of stamp to be borne by each 
party. Where a party desiring to appeal against the 
decree for partition applies for a copy of the judgment 
and a copy of the final decree for partition but fails to 
deposit the full proportion of the stamp duty on ac¬ 
count of the Court not directing the value of the stamp 
paper required from the applicant, that is no reason for 
refusing to furnish the copy of the judgment alone and 
the applicant is entitled to exclusion of time in such a 
case. [Para 1] 

Annotation. — (’42-Com.) Lim. Act, S. 12 N. 14. 

K. G. Srinivasa Aiyar — for Petitioner. 

K. V. Bamachandra Aiyar, S. Thyagaraja Aiyar 
and T. S. Subramanyam — for Respondents. 


Gentle C. J. — This is an application to ex¬ 
cuse the delay, if any, in the presentation of an 
appeal. On 21-9-1945, the applicant presented an 
application to the lower Court asking for : (a) a 
copy of the judgment and (b) a copy of the final 
decree. So far as the application related to the 
supply of the copy of the judgment, it waa 
clearly in time. No copy of the judgment was| 
furnished, it would seem, because there had not 
been deposited in the Court by the applicant the| 
full proportion of the stamp duty payable by 
him. Even so, that was no reason why he should 
not have been supplied with a copy of the judg¬ 
ment. In the absence of the copy of the final 
decree being included in the application, he was 
entitled to the copy of the judgment, and the in¬ 
clusion of the copy of the decree did not in any 
way affect his right to have a copy of the judg¬ 
ment. The postponement of the furnishing of the ( 
full amount of the stamp paper is stated by him 
to be on account of the Court not directing the 
value of the stamp paper required from the ap¬ 
plicant In fact, the Court did not direct the 
proportions which the parties each had to bear 
out of the total amount for the stamp paper. Itj 
is clear from S. 29 (g), Stamp Act, that it ib e 
duty of the Court, in respect of a 
partition, to direct the proportion o s P 
be borne by each party. That was not done m 
this case. It has been stated that it never is done. 

If that is so. it is time that the provisions of the 
statute should be commenced to be observed. 
There waa no delay to be excused and the ap- 
peal has been filed within the statutory limita¬ 
tion period. 

o.r.k./d.H, Application allowed. 
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A. I. R. (38) 1948 Madras 173 [0. N. 87.] 
Gentle C. J. and Patanjali Sastri J. 

Ramalingam alias Karuppanna Koundar 
—Appellant v. Peria Kali Goundan and others 
— Respondents . 

Appeals Nos. 274 and 445 of 1945, Decided on 
6-3-1947, against decree of District Judge, Salem, D/- 
14-12-1944. 

(a) Madras Hindu Religious Endowments Act 
(2 [II] of 1927), Ss. 62 and 63 — Power of Board to 
settle scheme. 

It is not correct to say that Ss. 62 and G3 must bo 
read together and so read they empower the Board to 
settle a scheme, in the absence of proof of mismanage¬ 
ment, only in cases where not less than twenty persons 
having interest apply stating that a scheme is necessary* 
26 A. I. R. 1939 Mad. 682, Foil. [Para 6] 

(b) Madras Hindu Religious Endowments Act 

(2 [II] of 1927), S. 63 (now repealed) — Scheme_ 

Provision for turn of management. 

The Board or the Court in settling a scheme under 
S. 63 has power to fix turns of management by the 
trustees. A provision in a scheme laying down a system 
of management in rotation among joint trustees of a 
public charity is not illegal either under the Madras 
Hindu Religious Endowments Act or under the general 
law: Case law discussed-, 31 A. I. R. 1944*Mad. 351 
V'ssent. [Paras 7, 9, 15] 

y«^}»-,^ adras Mindu Religious Endowments Act 

(2 [II] of 1927), S. 63 (now repealed)_Scheme_ 

Provision for removal of managing trustee by vote 
of no-confidence. 


A provision in a scheme for the removal of th 
managing trustee on the passing of a vote of no-con 
ndence in him by the remaining trustees is not legal. 

[Para 16^ 

40 rln^iQ'm ReIigious Endowments Ac: 

(2 [II] of 1927), S. 63 (now repealed)—Scheme—Pro- 

vision empowering Board to issue direction regard- 
ing internal management. s 

Under the provisions of the Act the Board ha £ 
general powers of “superintendence” over religious 
endowments while the trustees are to “administer” the 
affairs of such endowments. This broad demarcation of 
the respective functions of the Board and trustees must 
be kept in view in settling schemes under the Act and 
the Board cannot bo allowed to usurp the powers which 
the Act has entrusted to the trustees, under colour of 
settling schemes under S. 63. Hence a provision in a 
scheme empowering the Board to issue directions from 
time to time regarding the internal management of the 
temple is illegal. [p ara 17] 

Cases referred '.— 

1. (’39) 1939-2 M. L. J. 11 : 26 A. I. R. 1939 Mad. 682 : 
188 I. 0. 889, Ponnuman Dikshitar v. Hindu Reli¬ 
gious Endowments Board, Madras. 

ski n-* J* R ‘ l2 1 4 Madl 534 : 31 A. I. R. 1944 Mad. 

*>i, Hindu Religious Endowments Board, Madras v, 
Palamandi. 

3 Chctt? 27 Mad ' 192 ’ Ramanathan Chatti v. Murugappa 

:7L ' J < N - S -> E - A‘torn Cy - 

S 0^°t^ 29 ru^pa 3 cVe«t' 139 lP - C> ' 

6. (’18) 41 Mad. 296 : 4 A. I. R. 1917 P. C. 190 : 45 

I. A. 1 : 43 I. C. 806 (I\ C.), Sethuramaswamiar v 
Meruswamiar. N 

V 1 ?, 16 } 2 Money’s Digest 146, Nubkissen Mitter v 
Hurrischunder Mitter. 


< 21) , 44 Mad - 205 : 8 A. I. R. 1921 Mad. 388 : 59 
I. C. 464, Meenakshi Achi v. Somasuudaram. 

9 1 '^ 3 T G) r- 70 J J ' , L \ J * 424 : 23 A> l ' R - 1936 Mad. 294 : 
164 I. C. Alasinga Bhattar v. Venkata Sudarsana 
Bhattar. 

1 ?]/ 4 'x ) r 19 i 2 ‘ 2 M \ L * J - 687 : 30 A- I- R - 1913 Mad. 
136 : I. L. R. (1943) Mad. 409 : 205 I. C. 627, Krishna- 
macharlu v. Bangacharlu. 


E. V. Hamachandra Aiyar—(or Appellant in App. 
No. 274/45 and for Respondent 2 in App. No. 445/45. 

Mehta and Tarwady—ior Respondent 1 in App. 
No. 274/45 and for Appellant in App. No. 445/45. 

K. Subba llao and M. Chokalmgam — for Respon¬ 
dents (in both.) e 


Patanjali Sastri J. — Those two connected 
appeals arise out of a suit brought m the District 
Court of Salem for setting aside, or, in the al¬ 
ternative, for modifying, the scheme framed by 
the Madras Hindu Religious Endowments Board 
(hereinafter referred to as the "Board”) for the 
management of a group of four temples situated 
in the village of Pudupatti, Rasipuram taluk, 
Salem district. The temples had all along been 
managed as a single religious institution by the 
ancestors of the plaintiff and defendant 2 , and in 
1939 they were declared by the Board to be "except¬ 
ed temples” as defined in the Madras Hindu Reli¬ 
gious Endowments Act (hereinafter referred to 
as the Act ). Disputes and quarrels, however, 
ensued between the plaintiff and defendant 2 on 
whom the right of management had devolved, 
and defendant 2 applied to the Board under 
S. 62 of the Act for settling a scheme for the 
management of the temples in question, alleging 
various acts of mismanagement and irregu¬ 
larities against the plaintiff and his own exclu¬ 
sion from management. The Board found on 
enquiry that "there had been several preceed- 
ings in civil and criminal Courts as a result 
of quarrels between these two persons” (that 
is the present plaintiff and defendant 2 ) "and 
that it was therefore necessary that a scheme 
should be settled for the proper management 
of the temples and their properties”. It accor¬ 
dingly settled a scheme on 1 - 8 - 1942 . 

[ 2 ] The scheme vests the administration of 
the temples in "the present hereditary trustees 
and three non-hereditary trustees” (clause 2 ) and 
provides, inter alia , that the Board shall have 
power to appoint a managing trustee from 
among the trustees for a period of one year and 
to remove him from the office of managing 
trustee, for valid reasons (clause 4). The managing 
trustee is to have power to do certain acts which 
(except in one matter to be presently mentioned) 
can be collectively styled as routine acts of 
day to day management (clause 5 ). He is to 
convene a meeting of the trustees at least 
once a month for passing accounts and "for 
considering any other matter connected with the 
administration of the devasthanam”. He is to 
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submit to the Board “in consultation with the 
other trustees” a budget of probable receipts and 
expenditure for the ensuing fasli (clause 7). The 
Board is to have the power of issuing directions 
from time to time regulating the internal 
management of the temples (clause 8), and, save 
as provided in the scheme, the provisions of the 
Act and rules and by-laws framed thereunder 
are made to apply to the temples and their 
endowments (clause 9). In pursuance of the 
scheme the Board also appointed one of the non- 
hereditary trustees as the managing trustee. 

[3] The plaintiff brought the present suit 
under 8.63, sub-s. (4) of the Act alleging that the 
scheme was unnecessary and ultra vires , and 
objecting specifically to some of its provisions. 

[4] The learned District Judge concurred in 
the conclusion of the Board that it was necessary 
to settle a scheme for the smooth and proper 
management of the temples in future. He was, 
however, of opinion that certain modifications 
\ry the scheme framed by the Board w’ere called 
for. Having regard to the fact clearly establish, 
ed by the evidence in the case that the families 
of the plaintiff and defendant 2 had through¬ 
out been in continuous management “ever 
since there was any recorded history of the 
affairs connected with these temples,” and, in 
view of the said persons having composed their 
differences and agreed to carry on the adminis¬ 
tration amicably, the learned Judge thought it 
would not be fair or proper to deprive them of 
the office of managing trustee. He accordingly 
directed that both the plaintiff and defendant 
2 should function as managing trustees each 
for a term of two years, the plaintiff taking 
the first turn. He also directed that the scheme 
should provide “that if either of them is shown 
to be obstructive, or negligent of the interests of 
the trust and fails to convene the monthly 
meetings of the board of trustees for a period of 
three months, or if a vote of no-confidence is 
passed against a particular managing trustee by 
a majority of three out of the five trustees on two 
occasions within a period of six months, he shall 
be removed from the office of managing trustee 
and shall forfeit his rights to future management.” 
Iir other respects, the learned Judge confirmed 
the scheme. From this decree the plaintiff and 

, defendant 2 have separately appealed in A. S. 
No. 445 of 1945 and A. S. NO. 274 of 1945 res¬ 
pectively. The Board which was defendant 1 in 
the suit has not preferred any appeal of its own, 
but having been called as a respondent to the 
appeal, submitted its views through counsel. 

[5] Both the appeals raise the same questions 
except that the plaintiff repeated in his appeal 
his objection to any scheme being settled at all, 
an objection which was not open to defendant 2 


who moved the Board to settle a scheme for the 
proper management of the temples. This objec¬ 
tion, however, can be disposed of in a few words. 
It is true that mismanagement or misconduct on 
the part of the plaintiff has not been established; 
but it is in evidence that even after defendant 2 
obtained a declaration of his right of joint 
management and a permanent injunction res¬ 
training the plaintiff from interfering with or 
preventing the exeroise of such right, the quarrels 
between the parties regarding the leasing of 
temple properties and other acts of management 
continued resulting in proceedings in civil and 
criminal Courts. In view of that state of affairs, 
it was clearly necessary in the interests of the 
proper administration of the temples and their 
endowments that a scheme should be settled 
by the Board in the exercise of its statutory 

powers under S. 63 of the Act. 

[61 It was said that S3. 62 and 63 should be 
read together and that, so read, they empower 
the Board to settle a scheme, in the absence of 
proof of mismanagement, only in cases where 
not less than twenty persons having interest 
apply stating that a scheme is necessary in the 
interests of the trust. This point is concluded 
against the plaintiff by the decision in (1939) 2 
M. L. J. II 1 and nothing more need be said| 


about it. 

[7] It was next urged that neither the Board 
in settling a scheme under S. 63 (l) nor the 
Court in dealing with a scheme under S 63 (4) 
had power to fix turns of management by 
trustees, and indeed, it was suggested, generaUy, 
that any system of management in rotation 
among joint trustees of a public trust was illegal 
as it involved a suspension of the other co- 
trustees during the turn of the managing trustee. 
Reliance was placed on a recent decision of 
Sir Vere Mockett, Offg. C. J. and Krishnaswami 
Aiyangar J. reported in I. L. R. (1944) Mad. 534. 
The decision no doubt appears at first bluab w 
support the contention, but on a 
nation we are satisfied that the case 
peculiar facte and has no aPpUcahon^ aW 
were four hereditary trustees ‘jo non- 

hereditary trustees in that case, and the sch 
settled by the Board provided, inter aha , that 
"the temples ..... and their endowments shaU 
be administered by the hereditary trustees in 
rotation, each functioning for one fasli, and two 
non-hereditary trustees appointed by the Board- 
It will be noted that the administration of tne 
temples was not vested, as in the presen ^case, 
in all the trustees, one of them being appoin 

as the managing trustee in ea f ' ? 

effect of the clause was held to be suspen 
three of the hereditary trustees in rotation for a 
period of three years”. Taking that view of the 
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clause, the learned Judges proceeded to examine 
the provisions of the Act “to see whether any 
power is given to the Board by which they can 
suspend, because that is'what it comes to, here¬ 
ditary trustees in the manner in which they seek 
to do in the scheme before us”, and, finding no 
provision in S. 63 for the suspension or removal 
of hereditary trustees, they came to the conclu¬ 
sion that the scheme was in contravention of the 
Act so far as the hereditary trustees were con¬ 
cerned, observing : 

“Taking the view, as I do, that the effect of this 
clause is to remove them” (that is, the hereditary 
trustee) “for a definite period, I consider that the 
learned Judge quite rightly decided that it was not 
within the powers of the Board.” 

The present case is clearly distinguishable. Here, 
the scheme, as already stated, provides that the 
administration ‘'shall vest in the present here¬ 
ditary and three non-hereditary trustees”; that 
is to say, the temples shall be administered by 
all the trustees and not by some only of them 
in each year. There is thus no suspension or 
removal of any of the trustees. Each of the 
hereditary trustees is no doubt to be the mana¬ 
ging trustee for two years in rotation as pro¬ 
vided for by the District Judge; but as has 
been stated, his duties are to be of a merely 
routine character, and cannot be taken to dero¬ 
gate from the powers and responsibilities of the 
other trustees in whom, no less than in the 
managing trustee, the administration is vested. 
It must follow that the scheme as modified by 
the Judge is not in contravention of the Act. 

[8] Is there anything, then, in the general 
law to render a scheme of management by turns 
illegal where there are several trustees? There 
are observations in the case referred to above 
purporting to be based on certain decisions and 
suggesting that, in the case of a publio charity, 
such scheme would not be valid. These observa¬ 
tions must be regarded as obiter as they were not 
necessary for the decision of the case which, in 
the view taken of the effect of the scheme, 
turned on the powers of the Board under the 
Act to suspend or remove hereditary trustees. 
In view, however, of the observations and the 
contention based thereon, the line of cases has 
to be examined. 

[9] In 27 Mad. 192, 3 rejecting the suggestion 
that, when trust property is managed in rotation 
by co-trustees, the possession of office by each is 
exclusive of, or adverse to, the other co-trustees, 
Bhashyam Aiyangar J., who delivered the judg¬ 
ment of the Court, explained the true position 
in such cases thus : 

“Though each of the co-trustees may, during his 

I turn in the rotation, be regarded in a sense as the 
acting or executive trustee for the year (or period) 
(compare Attorney General v. Holland, (1837) 47 B. R, 


476 4 ), yet he holds the office and discharges the duties, 
thereof on behalf of all the co-trustees and not on 
behalf of himself alone. In fact, as a general rulo, 
even during the turn of each co-trustee, all the co- 
trustees are entitled, and, in fact, are bound to act 
jontly in matters other than the ordinary routine 
duties.” 

[ 10 ] The learned Judge, however, recognised, 
envisaging a situation Such as arose in I. l. r. 
(1944) Mad. 534, 2 that 

“one of several co-trustees is not entitled to ask a 
Court to partition the duties of the trust between 
himself and his co-trustees so ns to give him the 
exclusive possession and management of the trust pro¬ 
perty for (say) six months in the year, putting the 
other trustees entirely aside du^ng his period of 
management.” 

[Ill The raison d'etre of the usage of manage- 
menfc by turns was thus explained : 

“In the case of hereditary offices in this country the 
number of co-trustees is in the very nature of things 
liable to increase and the co-trustees may belong to 
various branches of the family. 

When by reason of the family becoming divided, the 
eldest member ceases to be the managing member of 
the family, it becomes highly inconvenient and also 
detrimental to the interests of the rel gious institution 
if one and all the members (as co-trustees) are to parti¬ 
cipate in the joint discharge of the duties of the office . 

.Except in the few cases in which the hereditary 

office may be descendible only to a single heir, the 
usage and custom generally is that, along with other 
properties, the office also is divided in the sense that 
the office is agreed to be hefd and the duties thereof 
discharged in rotation by each member or branch of 
the family, the duration of their turns being in pro¬ 
portion to their shares in the family property 
Even in cases in which recourse is had to a suit for 
the partition of the family property, the Courts give 
effect to the usage and custom above referred to, by 
providing in the decree for management of religious 
and charitable institutions by different members or 
branches of the family in rotation on the above prin¬ 
ciple.*’ * 

The learned Judge proceeded to point out that 
the usage and custom is 

“not restricted to cases in which there are emoluments 
attached to the office, but extends as well to cases 
like the present in which the trustees have no bene¬ 
ficial interest. The usage is as wholesome in the one 
case as in the other, for the efficient and smooth dis¬ 
charge of the duties of tho office.” 

(1837) 47 R. R. 476 4 was referred to as an 
instance where the author of a trust who ap¬ 
pointed several co-trustees provided that each 
trustee in rotation should be the acting trustee 
for a year. The learned Judge finally came to the 
conclusion that it was 

“competent for a Court in the exercise of its equitable 
jurisdiction to settle a scheme for tho management of a 
public religious or charitable trust by the various 
co-trustees in rotation if such management would bo 
more beneficial to the interests of the trust than the 
joint and concurrent management thereof by a large 
number of co-trustees.” 

[ 12 ] This decision was affirmed by the Privy 
Council in 29 Mad. 283 6 where their Lordships, 
referring to the usage of management in rotation 
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where there are numerous trustees, remarked as 
follows : 

“In such ft case, in order to avoid confusion or an 
unseemly scramble, it is not unusual, and it is cer¬ 
tainly not improper, for the parties interested to 
arrange among themselves for the due execution of the 
functions belonging to the office in turn or in some 
settled order and sequence. There is no breach of trust 
in such an arrangement nor any improper delegation 
of the duties of a trustee.” 

[13] In 41 Mad. 296, 6 the Privy Council had 
to deal with certain endowments made by the 
Rajah of Tanjore for religious and charitable 
purposes in connexion with a mutt in which the 
original grantee,'who was the Raja’s guru or 
spiritual preceptor, was installed as the Matathi- 
pathi. The oflice admittedly descended by the 
rule of primogeniture. On the death of one of 
the Gurus, his younger sons claimed, in a parti- 
tion suit brought against the elder, that they as 
members of the family were also entitled to take 
part in the management of the properties, and 
that a scheme should be settled for the purpose 
of providing for the exercise of their right. This 
Court upheld the right and directed a scheme to be 
framed accordingly. Their Lordships reversed 
the decision so far as the charitable endowments 
were concerned, holding that the “intention of 
the founder must be deemed to have been that 
his religious charities should be administered by 
the man w T ho was head of the mutt, to which 
office the eldest son of the previous holder would 


[14] The decision in 29 Mad. 283 6 was sub¬ 
sequently considered by this Court in 44 Mad. 
205 s and Wallis C. J. who delivered the judg¬ 
ment of the Court pointed out that the.observa- 
tions in 41 Mad; 296° regarding the case in 29 
Mad. 283 5 were obiter and proceeded on some 
misconception, and he applied the latter decision 
to the case before him which related to a public 
trust, observing : “This decision of the Judicial 
Committee has been applied to public trusts in a 
very large number of cases in this presidency.” 
It was followed and applied again by Venkata, 
ramana Rao, J. in 70 M. L. J. 424 9 where an 
arrangement between members of a family 
whereby the trusteeship of a public temple was to 
be held in turns by one branch in each year was 
upheld. 

[15] In view of these authorities, the obser¬ 
vations in I.L.R. 1944 Mad. 534 2 suggesting that 
the law as laid down in 27 Mad. 192 3 (on appeal 
to Privy Council, 29 Mad. 283 6 ) is applicable only 
to private charities and not to public chartiable 
trusts, as the Privy Council in 41 Mad. 296® 
“expressly relegate the charity in 29 Mad. 283, 6 
to the position of a private charity” cannot be 
regarded as correctly stating the position. As 
already pointed out, the temple concerned in 
29 Mad. 233 5 is public religious institution, and 
their Lordships’ reference to it as a private 
charity must have been due to a misconception. 
It is difficult to see how such reference could 


naturally succeed.” Thus, the actual decision in 
the case does not touch the present point. In the 
course of the judgment, however,-their Lordships 
referred to 29 Mad. 283 5 as laying down the law 
in regard to “what are called private charities, 
such as endowments for the support of the family 
idol,” and remarked that no case was cited ap¬ 
plying such law to endowments of “such a 


oharity as those in question in this suit.” Assum¬ 
ing that the last words quoted referred to public 
charities and not to religious charities annexed 
to an office (the headship of the mutt), the state¬ 
ment that 29 Mad. 283 6 related to a private 
charity does not accord with the facts of the 
latter case where Lord Macnaghten referred to 
the temple there in question as “dedicated to the 
public worship of the deity in whose honour it 
w r as founded,” and Bhashyam Ayyangar J. 
stated in his judgment that “it is admitted that 
the plaint temple (with its endowments) is a 
public religious institution.” It appears from the 
report of the arguments in 41 Mad. 296® that 
counsel for appellants, in distinguishing ( 1816 ) 2 
Morley s Digest 146 and 29 Mad 283, 5 which 
were relied on by this Court, ' pointed out 
that the first case related to the endowment of 
a family idol, and that might possibly have led 
to a mixing up of the facts of the two cases. 


“relegate” what in fact is a public trust “to the 
position of a private charity”. Nor can one 
readily appreciate the force of the distinction 
that in (1837) 47 R. R. 476* the provision for the 
trustees acting in rotation was contained in a 
will. What is relevant is that the charity founded 
by the testator in that case was clearly a public 
charity and no exception appears to have been 
taken to the validity of the provision. It is im¬ 
portant to note that the Privy Council did not 
say that the decision in 29 Mad. 283® was inap¬ 
plicable to public trusts. All that their Lordships 
said w r as that it was “unnecessary to decide that 
point” as they rested their actual decision on 
the peculiar nature of the endowment before 
them. It follows that the provisions made m 
the scheme under consideration that each here¬ 
ditary trustee should act as a managing trustee 
in rotation for two years is valid. Reference 
may also be made in this connection to a recent 
case reported in (1942) 2 M. L. J. 687. 11 Though no 
question of management in rotation was involv¬ 
ed, it was there held that it was competent to 
the Board to appoint one of several trustees of 
a public temple, whether hereditary or non-here- 
ditary, to be the managing trustee for a period, 
if the powers of the general body of trustees 
were not thereby taken away. 
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[16] The next objection raised relates to the 
provision made by the Judge, for the removal of 
the managing trustee. As I have already observed 
the appellants oomplain that the provision is far 
too drastio, and they particularly object to 
the direction that if a vote of no-confidence is 
passed against a managing trustee by a majority 
of three of the trustees on two occasions within a 
period of six months, he should be removed from 
the office of the managing trustee. This modern 
democratic device of a vote of no-confidence is 

E trangely out of place in a scheme for the ad- 
_ ministration of a temple and its endowments, 
lhe managing trustee does not owe his office to 
the vote of his co-trustees and his tenure cannot 
be made to depend on their continued support. 
Under the scheme, he will hold office by virtue 
of the provision which recognises and gives effect 
to the long continued usage of the institution, 
and he can be removed only for proved mis¬ 
management or misconduct, or other valid reasons. 
I therefore allow this objection and direct the 
deletion of the provision for removal of the 
managing trustee. 

[17] Lastly, it was contended that cl. (s) 
empowering the BoarcTto issue directions from 
jim0 to time regarding the internal management 
of the temples is in contravention of the Act 
which does not confer upon the Board the power 
•of interfering with the internal administration. 

1 he appellants complain that this provision 
might in practice reduce the trustees to the posi¬ 
tion of puppets acting at the bidding of the Board, 
lhe criticism is in my opinion well-founded. The 
.board is a statutory corporation (s. li), and its 
powers and duties are defined and delimited by 
•the provisions of the Act. Apart from the powers 
specifically conferred upon. it, the Board has 
general powers of “superintendence” over reli 
gious endowments (s. 18 ), while the trustees are 
to admin^ter" the affaire of euoh endowments 
(S. 40). I his broad demarcation of the respective 
functions of the board and the trustees must be 
kept in view in settling schemes under the Aot, 
and the board cannot be allowed to usurp the 
powers which the Act has entrusted to trustees, 
Under colour of settling schemes under S. 63. 
Ulause (8) of the scheme which is apparently de¬ 
signed to authorise interference by the board in 
matters of internal administration must be deleted, 
lhe board will, of course, have and exerciBe 
the powers conferred by the Act. 

[ 18 ] Tho power conferred on the managing 
-trustee exceeds in one respect what is permis¬ 
sible under the law. It is the power under cl. 6(e) 
of the scheme “to represent the Devasthanam in 
all suits and proceedings.” This the managing 
trustee cannot do, as the trust can only be re- 
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presented in suoh matters by all the trustees. 
Ihis sub olause will also be omitted. 

• i- 19 l T ‘ a PP® al 3 are allowed to the extent 
indicated above and the scheme will be modified 

accord mgly. There will lx, no order as to costs. 

Gentle C. J.-I have had the advantage oi 
reading the judgment of my learned brother I 
agree with the conclusions expressed and the 
reasons given for them, and have nothing to add. 

C.R.K./g.B. Appeals partly allowed . 

A. I.R. (35) 1948 Madras 177 fG . N. 88.] 

Rajamannar J. 

In re Prem Baj Soiucar — Petitioner . 

,nS iminal Revn - No. 1135 (CM. Rovn. Totn. No 
1087 °l me*, Deoided on 12-8-1947, from order of 

ooo f ,oL reSldency Ma 8 istrate . Egmoro, Madras, D/- 

Madras Pawnbroker’s Act (23 [XXIII] of 1943), 
Ss. 3 (1) and 18 (1)—Person casually taking article 

on pledge—No licence under Act—No offence under 
Act committed, 

. f J' he , Act . clearly contemplates a ‘person being engaged 
in the business of taking goods and chattels in pawn 
for a loan and. it. is not in the contemplation of the 
Act to bring within the mischief of its provisions any 
person who casually may take on pledge any article. 
Where there is no evidence that the instance of taking 
art-cle on pawn, of which there was evidence, was any. 
thing hut a stray Instance, tho prosecution cannot be 
said to have established either that the accused was a 
pawnbroker or that he carried on business as a pawn¬ 
broker. He cannot therefore be convicted under S. 3 
(1) and S. 18 (1). (p ara 1] 

G. Ramakrishna Aiyar — for Petitioner. 

Public Prosecutor for Crown Prosecutor — for 

the Crown. 

Order —The petitioner was convicted by the 
learned Chief Presidency Magistrate of an of¬ 
fence under Ss. 3 (l) and 18 (l), Pawnbroker's 
Act, 23 [XXIII] of 1943. The evidence on which 
the conviction was based was that on 24-2-1946, 
p. W. 2 went to the shop of the accused and 
wanted money on a silver waist cord. The 
accused said ho would buy it outright for Rs. 6 
hut p. w. 2 refused to sell it and he was pre¬ 
pared only to pledge it. The accused accepted 
the article on pledge for Rs. 6 for a month on an 
interest of Re. 0 - 8 - 0 . This is all the evidence in 
the case. There is no evidence that the accused 
took any other article on pledge. Section 3 (l) of 
tho Act says “No person shall carry on or continue 
to carry on business as a pawnbroker unless he 
has obtained a pawnbroker’s licence under the 
Act.” “Pawnbroker” is defined as a person who 
carries on the business of taking goods and chattels 
in pawn for the loan. In my opinion the Act clear¬ 
ly contemplates a person being engaged in the 
business of taking goods and chattels in pawn 
for a loan and it would not have been in the 
contemplation of the Act to bring within the 
mischief of its provisions any person who casu- 
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ally may take on pledge any article. There is 
no evidence that the instance of which there was 
evidence was anything but a stray instance. The 
prosecution, therefore, did not establish either 
that the accused was a pawnbroker or that he 
carried on business as a pawnbroker. The con¬ 
viction was therefore clearly unsustainable. I 
set aside the conviction and acquit the accused. 
The fine, if collected, will be refunded. 

C.R.K./s.C. Conviction set aside. 


A. I. R. (38) 1948 Madras 178 [C. N. 89.] 

Rajamannar J. 

In re K. Govindhaswami Chettiar ,— Peti¬ 
tioner. 

Criminal Revn. No. 729 (Cri. Revn. Petn. No. 623 and 
Cri. Misc. Petn. No. 1199) of 1947, Decided on 4-8-1947, 
from order of Sub-Divisional Magistrate, Tiruvanna- 
malai, D/-2-7-1947. 

Criminal P. C. (1898), Ss. 530 (1) and 528—Accu¬ 
sed charged under S. 409, Penal Code, before Sub- 
Divisional Magistrate — Charge altered to S. 408 
and case transferred to Second Class Magistrate 
—Charge under S. 408 quashed by High Court— 
Effect—Applicability of Ss. 530 and 528. 

An accused was originally charged under S. 409, 
Penal Code before the Sub-Divisional Magistrate but 
subsequently the charge was altered to S. 408 and 
the case was transferred to the file of Second Class 
Magistrate. The latter Magistrate framed a charge 
under S. 408. Subsequently the High Court quashed 
that charge on the ground that the offence fell under 
S. 409 which the Second Class Magistrate had no juris¬ 
diction to try. Thereupon that Magistrate submitted 
the records to the Sub-Divisional Magistrate and the 
latter took the case on his file. Accused objected that 
the Sub-Divisional Magistrate had no power to proceed 
with the case because the order of the High Court qua¬ 
shing the proceedings on the file of the Second Class 
Magistrate had wiped out even the first information 
report and the charge Eheet: 

Held, that the order of the High Court had not the 
effect of wiping out the first information report and the 
charge sheet originally filed in the Court of the Sub- 
Divisional Magistrate. Section 530 (1) had no applica¬ 
tion :27 Cal. 979; 30 Cal. 449 and 32 Cal. 783, Disting. 

[Para 3] 

Held further that as the High Court had quashed 
the entire proceedings before the Second Class Magis¬ 
trate there was no case before that Magistrate which 
could be withdrawn or recalled by the Sub-Divisional 
Magistrate under S. 528. The effect of High Court’s 
order was to render even the transfer of case by the 
Sub-Divisional Magistrate to the Second Class Magistrate 
invalid. The result wa ihat the case in effect had con¬ 
tinued on the file of tLo Sub-Divisional Magistrate. 

[Para 5] 

Cases referred: _ 

^Empress 2? ’ Golapdey Sheikh v. Queen 

^ a k ^49, Badhaballav Roy v. Benode 
Bihan. J 

3. (’05) 32 Cal. 783, Ajab Lai v. Emperor. 

M. Srinivasagopalam — f ot Petitioner. 

Public Prosecutor — for the Crown. 

Order. — The petitioner in this case was ac¬ 
cused of an offence of criminal breach of trust 
and a oharge sheet was laid by the Sub-Inspec¬ 


tor of Railway Police, Villupuram. The case 
was taken on file by the Sub-Divisional Magis¬ 
trate, Tiruvannamalai. The original charge 
sheet was under S. 409, Penal Code but aubse- 
quently the police put in a petition for an altera¬ 
tion of the section to s. 408, Penal Code. The seotion 
was accordingly altered and the case was then 
transferred from the file of the Sub-Divisional 
Magistrate, Tiruvannamalai to the file of tho 
Stationary Sub-Magistrate, Tiruvannamalai’for 
disposal according to law. The latter Magistrate 
took the case on his file as c. C. No. 18 of 1946 


and framed a charge under S. 408, Penal Code 
on 27-7-1946. There was then an application to 
this Court by the accused to quash that charge 
on the ground that the offence alleged really 
amounted to an offence under S. 409, Penal Code 
which the Magistrate had no jurisdiction to try. 
This Court agreed with the petitioner, allowed 
his application and quashed the proceedings in 
c. c. No. 18 of 1946 on the file of the Second 
Class Magistrate of Tiruvannamalai by an order 
dated 10-4-1947. Thereupon that Magistrate sub¬ 
mitted the oase records to the Sub-Divisional 
Magistrate for necessary orders and the Sub- 
Divisional Magistrate took the case on file as 
0 . c. No. 123 of 1947. Objection was taken on 
behalf of the accused that the Sub-Divisional 
Magistrate had no power to proceed with the 
case because the order of the High Court 
quashing the proceedings in C. C. No. 18 of 1946 
on the file of the Second Class Magistrate, Tiru¬ 
vannamalai, wiped out, so to say, even the 
first information report and the charge sheet. 
His objection was overruled. 

[2l The accused seeks in this petition to revise 
the order of the Sub-Divisional Magistrate refus¬ 
ing to drop the proceedings. He also prayed in 
another application to quash the proceedings in 
C. o. No. 123 of 1947 on the file of the Sub-Divi- 


lal Magistrate. , , , 

3 ] The first point taken by the learned 

■ocate for the petitioner ie that under S 530(1), 
minal P. 0. "If any Magistrate not bang 
nowered by law in this behalf tries an offender 

shall be void.” I do not, however, 

how this provision applies to this ca3e at this 
re. No doubt at an earlier stage this Court 
ad that the Second Class Magistrate, Tiru- 
namalai was not empowered by law to try 
offence with which the accused stood charged, 
kt was why this Court quashed the proceedings 
his file. The order of this Court leaves un¬ 
shed any other proceeding. No authority has 
i shown to me that the first information 
)rt and the charge sheet originally filed in the 
rt of the Sub-Divisional Magistrate, Tiru- 
namalai have also become null and void. 

4 ] The learned advocate referred me to three 
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cases of the Calcutta High Court namely 27 cal. 
979, 1 30 cal. 449 a and 32 Cal. 783 . 3 None of 
these cases has any application to the facta 
of the present case. In none of these oases 
*we find the proceedings on the file of the 
Magistrate to whom the case had been transfer¬ 
red being declared void by the High Court. In 
the first two of the cases the case was validly 
pending before the Magistrate to whom the case 
had been transferred and it was held that the 
Court which made the order of transfer had no 
power to pass any order in respect of the pro¬ 
ceedings before the Magistrate to whom the case 
had been sent. In 32 Cal. 783, 3 the facts were no 
doubt different but there again it had not been 
deolared that the Magistrate to whom the case 
had been transferred had no jurisdiction to en 
tertain or try the ease. Aotually he had finished 
with the trial, convicted some of the accused and 
though no order had been passed in respect of 
the other accused his order was construed to be 
an order discharging those who had not been 
convicted. In any event I do not see how the 
decision in that case can have any bearing on 
the present case. 

[Bl The learned advocate referred me to ss 5 
346 and 528, Criminal P. C. His contention evi’ 
dentiy was that except under the provisions of 
S. 346 the Magistrate had no power to make a 
report to a superior Magistrate on the ground 
that the evidence appeared to him to warrant a 
presumption that the case ought to be tried or 
committed for trial by some other Magistrate. I 
agree but this is not what has been done. There 
oan be no question here of the Sub-Magistrate 
I iruvannamaiai, purporting to do any such 
thing. Section 528 enacts that: 

cft«f‘S-n^ U ^’ Divisi ?i nal withdraw any 

case from, or recall any case which he haa made ov^r 

a ° y f faglatr ?' te subordinate to him, and may inquire 
into or try such case himself, or refer it for ennniJ?? 

trial to any other such Magistrate competent to inZirl 
into or try the same.” yuire 

It is contended that the Sub-Diviaional Magis¬ 
trate has not passed any order withdrawing or 
recalling the case which is made over to the Sab- 
Divisional Magistrate. But in my opinion there 
is a fallacy underlying this contention. Section 
528 too will in my opinion only apply when 
there is a oaee validly pending before any Magis- 
trate subordinate to tha superior Magistrate. 
Thera must first be a case, which means a case 
properly on the file of a Magistrate snbordinate 
to him, before the superior Magistrate can pur¬ 
port to withdraw that case or recall it from the 
file of the subordinate Magistrate to inquire or try 
it himself or to post it before any other Magis. 
trate. In this case the Sub-Divisional Magis¬ 
trate cannot be called upon to act under this 
sub-section because this Court has quashed .the 
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entire proceedings before the Sub-Magistrate. 
Tnuvannamalai which means that there is no 
case before tho Sub-Magistrate to be withdrawn 

in Jf CaUed ‘ tbe ^-Magistrate has douo 

n this case really amounts to this. This Court 

had quashed the proceedings before the Sub- 

Magistrate, but there were certain records which 

pertained to that case remaining with him. The 

effect of the order of this Court was to render 

even the transfer of tho case by the Sub-Divi 

ZZ ^ 1St £ AtG to ! bo Sub-Magistrate invalid 
because the offence alleged was an offenco which 

a Second Class Magistrate could not try and 

therefore the Sub-Divisional Magistrate should 

not have transferred the case to the Sub-Ma«ns 

GVGn ori ^Uy. The result is fchat°in 
effect the case has continued on the file of the 
Sub-Divisional Magistrate though it might not 
have received a number. What the Sub-Divi- 
eional Magistrate has now done is to proceed 
with the case which had been properly laid before 
him by the complaint and what the Sub-Magis- 
rate did was not anything judicial but some- 
thing purely administrative in the sending of the 
records of a case which had ceased to be on his 
hie. He simply returned the records which had 
been sent to him by his superior Magistrate. I 
therefore do not consider that there is any merit 
m any of technical points raised in this applica- 
tion and it is dismissed. The other application 
to quash the proceedings is also dismissed. 

C.r.k./d.s. Application dismissed . 

A. I. R, (35) 1948 Madras 179 [C. N. 90. J 

Rajamannar J. 

Kommanduru Seshamma and another _ 

Petitioners v. K. Seshadri Ayyangar and 
others — Respondents. 

Petn ' Na f 1 * 1946, Decided on 

15-3?1946 6 ’ fr ° m ° rder ° f Stlb_Jad 8 e » NeUore, D/- 

<a) Civil P. C. (1908), O. 6, R. 17-Suit to recove* 
possession of property — Plaintiff basing title on 
adoption and will dated 21-8-1936 — Defendant 
setting up will dated 16-8-1936 and its cancellation 
2 r?- 1936 ~ P^^tiff seeking to challenge case 
of valid cancellation and its effect-Amendment of 
plaint If necessary. 

The plaintiff in a suit to recover certain properties 
based his claim on two alternative titles namelv as 
adopted son of the deceased V and as the legatee under 
V a will dated 21-8-1930. The defendant in his written 
statement stated that V had executed a will on 1G-8-1936 
but he cancelled it on 21-8-1936. The plaintiff applied 
for amendment of the plaint by adding two points (1) 
that V did execute a wiU on 10^1930^ he^iot 
canoel it on 21-&-1936 aa alleged by the defendant; (2) 
even if the will dated 16-8-1930 was cancelled the 
cancellation would not revoke the authority to adopt 
given to the defendant : 

Held, that (1) no amendment was necessary for 
raising the first contention. The defendant having set 
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up the specifio case of a will and its cancellation the 
onus was on her to prove the cancellation. It would be 
open to the plaintiff without any amendment to challenge 
by way of cross-examination or other rebutting evidence 
the case of a valid cancellation; [Para 2] 

(2) for raising the scccnd contention also no amend¬ 
ment was necessary. The plaintiff could rely without 
any amendment on any recitals in the will dated 
16-8-1936 as having any evidentiary value on the 
factum of adoption. The plaintiff could always rely in 
support of his case on any statement contained in docu¬ 
ments filed on behalf of the defendant. [Para 2] 

(b) Civil P. C. (1908), O. 6, R. 17—Plaintiff basing 
his claim on specitic title—Plaintiff if can be 
allowed to amend plaint so as to base claim on 
different title. 

Where the plaintiff bases his claim on specific title 
he will not be allowed to amend the plaint so as to base 
it on a different title. Hence where the plaintiff in a 
suit to recover possession cf certain properties based his 
claim on two alternative titles (1) as the adopted son of 
the deceased V and <2) as the legatee under the will of 
V of a certain date he cannot be allowed to amend the 
plaint so as to rely upon a third different title under a 
prior will of the said V. -fpara 2] 

Annotation.—(’44-Corn.) C. P. C. 0. 6, R. 17 N. 3, 
N. 12. 

Cases referred : — 

1. (*35) 22 A.I.R. 1935 Mad. 137 : 154 I. C. 720, 
Mangammal v. Rangappa Naicker. 

2. (’36) 71 M. L. J. 166 : 23 A. I. R. 1936 Mad. 632 : 
165 f. C. 503, Chellam Sakka Raja v. Mutkaswami 
Moopanar. 

3. (’34) 67 M. L. J. 921 : 22 A. I. R. 1935 Mad. 158 *. 
154 I. C. 707, Muthammal v. Gurusami Nayakan. 

4. (’46) 33 A.I.R. 1946 Mad. 497 ; 227 I. C. 206, 
Bhimudu v. Pitchayya. 

K. Umamaheswaram — for Petitioners. 

A. Suryanarayana — for Respondents. 

Order. — This is a petition by defendants 1 
and 2 in O. S. No. 155 of 1944 on the file of the 
Subordinate Judge’s Court, Nellore to revise the 
order of the learned Subordinate Judge allowing 
the amendment of the plaint in the following 
circumstances. The suit was instituted by res¬ 
pondent 1 for recovery and possession of the 
properties described in the plaint schedule. The 
plaintiff’s case was based on two specific titles. 
One was on the footing that he had been validly 
adopted to one deceased Venkatacharlu to whom 
the suit properties admittedly belonged. The other 
was under his last will and testament dated 
21-8-1936 bequeathing in favour of the plaintiff 
the entire estate as a persona, designate. In 
para. 7 of the plaint, it was alleged that on 12-8-1936 
the deceased Venkatacharlu got a draft will 
prepared and on 16 8-1936 he gave the draft to 
respondent l’a father for his approval and that 
exception was taken to it on the sentimental 
ground that it contained inauspioious reference 
to the early death of the plaintiff. In para. 12 
there was an averment that the will of 21-8-1936 
propounded by the plaintiff contained recitals 
that the plaintiff had been taken in adoption and 
that the testator intended to have the datta - 
homam an J upanayanam performed and that 


it also contained a direction to defendant 1 that 
his widow should perform these acts. For his 
title based upon adoption he relied upon certain 
facts set out in paras. 5 and 6 of the plaint. It 
is not necessary to deal with them in any detail. 
The contesting defendants in their written state¬ 
ment inter alia stated that the deceased Venkata¬ 
charlu, as a matter of fact, executed a will on 
16-8-1936 but that it was duly cancelled by him 
on 21-8-1936 for certain reasons. In spite of these 
allegations, the plaintiff did not take any steps 
at that stage to file a statement in rejoinder nor 
did he choose to file an application for amend¬ 
ment. After the trial commenced and after the 


evidence for the plaintiff was over and the 
evidence on behalf of defendants was being taken 
an application for the amendment of the plaint 
was made. By this amendment the plaintiff 
sought to add the following paragraph after 
para. 14 of the plaint: 

“In the written statement of defendant 1 it is con¬ 
tended that Venkatacharlu got a will written on 
12-8-1936 and executed on 16-8-1936 and got it duly 
attested but that he cancelled it on 21-8-1936 for 
reasons mentioned in the written statement Plaintiff 
submits that while it is true that Venkatacharlu exe¬ 
cuted a will on 16-8-1936 he did not cancel it on 
21-8-1936 as pleaded by the defendant. The allegation 

in the written statement ol-defendant 1 regarding the 
oircumstances and reasons for the said cancellation by 
the sa^d Venkatacharlu on 21-8-1936 are all false. Tho 
handwriting of the'alleged cancellation and the signature 
dated 21-8-1936 are not those of Venkatacharlu and are 
concoctions for the purpose of this suit. If for any 
reason, the Court should hold that the will dated 
21-8-1936 propDunded by the pla ; ntiff is not true, tho 
pla : ntiff is entitled to fall back upon the will dated 
12 8-1936 as being the last will and testament of the 
late Venkatacharlu and support his claims for the 
reliefs in tho 3uit thereby. Even if it is held that the 
will dated 12-8-1936 was the last will and testament of 
the late Venkatacharlu and was cancelled the cancella¬ 
tion would not revoke the authority to adopt therein 
and any adopt : on made by defendant 1 contrary to the 
directions therein would be invalid in law.” 

[2] This paragraph which was sought to bo 
added comprises arguments as well as treah 

allegations in support of the 

Firstly it is sought to be contended that the 

alleged cancellation relied n P° n u by T tl f COn . t( f. tm j? 
defendants is not true. For this I do not thmk 
there is any necessity at all for additional 
pleading The defendants took upon themselves 
to put forward a specific case of a will and its 
cancellation on 21-8-1936 for certain reasons. The 
onus would be on them to prove that there wa3 
a cancellation as alleged by them. It is alway8 ( 
open to the plaintiff without any amendment 

challenge by way of cross-examination or y 

other rebutting evidence the case of a P 8 * 1 ®? 
lation. It can be argued by the plaintiff that the 
defendants have not proved their case of a valid 
cancellation either because the signature pur- 
porting to be that of the testator is not genuine 
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or lor any other reason. As I have already 
mentioned there is no reason for allowing the 
amendment of the plaint on this ground. 
Secondly the amendmerft is not necessary to set 
out the contention contained at the end of the 
paragraph namely, that if the cancellation is 
genuine such cancellation Would not in law 
have the particular result for which the defen¬ 
dants contend. We are, therefore, left with the 
following clause which really contains a sub¬ 
stantive addition sought to be made to the plaint, 
namely: 

‘If for any reason, the Coart should hold that the 
will dated 21-8-1936 propounded by the plaintiff is not 
true, plaintiff is entitled to fall back upon the will dated 
12-8-1936 as being the last will and testament of the 
late Venkatacharlu and support his claims for the reliefs 
in the suit thereby. M 

Here again it may be mentioned, if all that 
the plaintiff seeks to obtain by this amendment 
is only permission to roly upon the recitals con¬ 
tained in the will dated 12-8-1936 as having some 
evidentiary value on the factum of adoption; in 
my opinion, he will be entitled to rely on such 
recitals without an amendment of the plaint. 
The plaintiff can always rely on any statement 
which he thinks,'will be of any material help to 
bis case contained in documents filed on behalf 
of the defendants. If, however, as was made 
clear by the learned advocate for the plaintiff 
by this amendment the plaintiff seeks to rely on 
dispositions contained in the will dated 12-8-193G 
as the basis of his title to the suit properties I 
am clearly of opinion that the plaintiff is not 
entitled to the amendment. The original plaint 
proceeded on two alternative titles; (l) a title as 
the adopted son of the deceased Venkatacharlu 
and ( 2 ) a title as the legatee under the will of 

the said Venkatacharlu dated 21-8 1936. Now the 

plaintiff wants by this amendment to rely upon 
a third title, namely, title under the will dated 
12-8-1936. One of the rules stated by Mulla in 
his commentary of the Code of Civil Procedure 
is that where the plaintiff bases his claim on 
specific title ho will not be allowed to amend 
the plaint so as to base it on a different title. 

C8] The learned advocate for the plaintiff 
relied upon several decisions of this Court in 
which amendments have been allowed. In my 
opinion none of those decisions has any direct 
boaring on the facts of this case and so*I shall 
very briefly deal with them. In A.i.r 1935 Mad. 
187 1 the plaintiff claimed title to the property on 
the ground that it had fallen to the share of her 
husband and had been in his enjoyment for over 
thirty years. It was alleged in the written state¬ 
ment that the property in question was not joint 
family property and the plaintiff sought to 
amend the plaint by also relying on long posses¬ 
sion and title by adverse possession. In that 
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case the defendants admitted that there was 
partition between the plaintiff’s husband and 
themselves. There was no question, therefore, of 
joint or constructive possession. The plaintiff 
had already stated that her husband had exclu¬ 
sive possession for a period well over the statu¬ 
tory period. By the amendment she was only 
allowed to develop her case by adding a new 
legal basis on the same facts. In 71 M. l. J. 166 3 
the suit was on a promissory note which turned 
out to be invalid and it was cancelled by the 
learned advocate for the defendant in that case 
that the plaintiff could sue on the original cause 
of action. The learned Judge held in that case 
that by allowing the amendment the lower Court 
did no more than allow the plaintiff to fall back 
upon the original cause of action. In 67 M. L. J. 
921 3 the plaintiff originally mentioned one ground 
of exemption from the bar of limitation and was 
subsequently allowed to add another ground of 
exemption. The decision in a.i.r. 1946 Mad. 497* 
dealt with an entirely different set of facts which 
arose on account of the events happening subse¬ 
quent to the original institution of the plaint. 
Defendant 1 in that case died and the plaintiff 
became entitled to possession of the entire pro¬ 
perty. 

[4] In my opinion, therefore, the learned Judge 
ought not to have allowed the amendment. I 
therefore allow the revision petition and dismiss 
the application in the lower Court, 1 . A. No. 419 
of 1946 with costs throughout. 

O.R.K./g.N.B. Revision allowed. 


A. I. R. (35) 1948 Madras 181 [C. N. 91.] 
Gentle C. J. and Patanjali Sastri J. 
Messrs A. Abloy Chetty and others — Peti¬ 
tioners v. Commissioner of Income-tax , Mad¬ 
ras — Respondent. 

Civil Misc. Petn. No. 1065 of 1947, Decided on 
21-4-1917. 

Income-tax Act (1922), S. 66 (l)_‘Question oflaw 
arising out of such order’—Meaning of. 

The question of law which the Appellate Tribunal 
can be required to refer to the High Court under S. 66 
(1) la a "question of law arising out of such order,” i.e. 
the order of the Appellate Tribunal passed on appeal. 
A question of law can be said to arise out of an order 
of the Appellate Tribunal only if such order discloses 
that the quesi'on was raised before the Tribunal. A 
question of law not raised before the Appellate Tribunal 
cannot bo said to arise out of its order even if on the 
facts of the cose appearing from the order, the question 
fairly arises : 22 A. I. R. 1935 Lab. 201, litl. on ; 22 
A.I.R. 1935 Bom. 170 and 19 A. I. R. 1932 P. C 118, 

**/• , [Para 2] 

Cases referred \ 

1. (’35) 22 A. I. R. 1935 Lah. 201 : 155 I. C. 626 : 3 
I. T. R. 112, Jamna Dhar Potdar & Co., Lyulipur v. 
Commr. of Income tax, Punjab. 

2. (’35) 59 Bom. 405 : 22 A.I.R. 1935 Bom. 170 : 167 

I. C. 1097, Vadilal LaUubhai v. Commr. of Income- 
tax. 
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3„ (’32) 10 Rang. 242 : 19 A. I. R. 1932 P. C. 118 : 59 

I.A. 1G1 : 136 I. C. 737 (P.C.), M. E. Molla Sons Ltd. 

v. Perian R. Burjorjee. 

V. Badhahishnayya — for Petitioners. 

C. S. Bam a Bao Sahib — for Respondent. 

Patanjali Sastri J.—This is a petition under 
S. C6 (2), Income-tax Act, praying that this Court 
should direct the Income-tax Appellate Tribunal 

to refer the following questions to this Court for 
decision : 

“(1) Where it was found that for the assessment year 

1942- 43 the business of A. Gopalaswami Chetty and 
Co., was the sole business of A. Gopalaswami Chetty, 
had the Income-tax Officer jurisdiction to give an in¬ 
consistent and different finding on the same materials 
and evidence that for the succeeding assessment year 

1943- 44 the same business belonged to a firm of 
A. Gopalaswami Chetti and A. Ramanujulu Chetti ? 

(2) Whether the finding given by the Income-tax 
Officer regarding the ownership of the business of 
A. Gopalaswami Chetty and Co., in the assessment 
year 1942-43 was not final and conclusive so as to pre¬ 
clude the Income-tax Officer from coming to a differ¬ 
ent finding in the succeeding assessment year in the 
absence of fresh facts or materials, the previous finding 
estopping the Income-tax Officer on grounds of natural 
justice and equity embodied in the principles of res 
judicata.” 

The Tribunal refused to refer these questions on 
the ground that the only question that was 
raised and argued before it was the question of 
fact, namely, whether the business of A. Gopala¬ 
swami Chetti and Co., also belonged to the ap¬ 
pellant firm or was it an independent concern 
belonging to one of the partners, Gopalaswami 
Chetti, and that the questions now sought to be 
raised before’the High Court was not raised be¬ 
fore it at the hearing of the appeal. The Trii 
bunal therefore took the view that these questions 
did not arise from its order and accordingly re¬ 
jected the application for reference made under 
S. 66(l) of the Act. Thereupon the appellant pre¬ 
ferred the present application under S. 66 (2) 
asking this Court to direct the Appellate Tri¬ 
bunal to state a case and to refer the questions 
aforesaid. 

[ 2 ] Section 66 (l) of the Act provides : 

“Within sixty days of the date upon whioh he is 
served with notice of an order under sub-s. (4) of S. 33 
the assessee or the Commissioner may, by application 
in the prescribed form, accompanied where application 
is made by the assessee by a fee of one hundred rupees, 
require the Appellate Tribunal, to refer to the High 
Court any question of law arising out of such order, and 

. Appellate Tribunal shall within 90 days of the re¬ 
ceipt of suoh application draw up a statement of the . 
case and refer it to the High Court" 

It will be seen that the question of law which 
the Appellate Tribunal can be required to*refer 
to the High Court under this provision is a 
"question of law arising out of such order," i.e., 

1 kii e order of the Appellate Tribunal passed on 
appeal. Mr. Radhakrishnayya for the petitioner 
contends that a question, though not raised be¬ 
fore the Appellate Tribunal, can well be said to 


“arise out of its order," if, on the facts of the 
case appearing from the order, the question 
fairly arises. I am unable to agree with that 
view. I am of opinion that a question of law 
can be said to arise out of an order of the Appel¬ 
late Tribunal only if such order disoloses that 
the question was raised before the Tribunal. 
This accords with the view taken by the Lahore 
High Court of the provisions of 8. 66 (2) which 
in this respect used similar language before the 
section was amended by the amending Act of 
1939 : see A. I. R. 1935 Lah. 201 : 8 I. T. R. 112. 1 

[3] Mr. Radhakrishnayya referred us to 59 
Bom. 405, 2 but I do not think that that decision 
has any application here. The question consi¬ 
dered by the learned Judges in that case relates 
to the formulation of questions of law for pur¬ 
poses of reference to the High Court under s. 66 
of the Act. It was held that under that section 
the assessee is not required to formulate precise 
questions of law, but has merely to require the 
Commissioner to refer to the High Court any ques¬ 
tion of law arising out of an order or a decision. 
Reference was also made to the Privy Council 
decision in 10 Rang. 242 s where their Lordships 
allowed a question of law to be raised before 
them for the first time. The case furnishes no 
useful analogy as the scope of the remedy under 
S. 66, Income-tax Act, has to be determined with 
reference to the language of the statute. 

[ 4 ] I am of opinion that the Appellate Tri¬ 
bunal was right in refusing to refer the ques¬ 
tions raised to this Court and this petition must 
be dismissed with costs, Rs. 150. 

Gentle C. 1 J. — I agree and have nothing to 
add. 

C.R.K./K.S. Petition dismissed. 

A. I. R. (33) 1948 Madras lfl2 [C. N. 92.] 

Horwill J. . 

Kalinadhabatla Susila Devi—Appellant v. 
The Oriental Government Security Life 
Assurance Co. Ltd., by its Manager, Bombay 
— Respondent. 

Second Appeal No. 2034 of 1945 Decided on 
26-2-1947, against decree of Sub-Judge, Ellore, m A. 8. 

No. 257 of 1944. 

Insurance — Letter of acceptance — Warranty 
of continued good health up to acceptance—Breach 
of warranty — Liability of company. 

Where the letter of acceptance stated that the 
acceptance of the proposal for an insurance was condi¬ 
tional upon the continued good health of the applicant 
and laid upon him the same obligation as at the time 
of the proposal to inform the insurance company ol 
any adverse circumstances connected with his general 
health which might occur till the date of the issue of 
acceptance and the applicant failed to inforrn the com¬ 
pany of his illness which occurred just before and 

after the date of the acceptance: , „ , . 

Held, that there was a warranty of continued good 
health up to the date of the issue of acceptance and 
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as tlie applicant committed a breach thereof by his 
failure to disclose, the company was absolved from all 
liability under the policy; the circumstance that the 
failure to disolose was after the letter of acceptance 
■was sent made no difference at all. (1908) 2 K. B 863 
and 1925 A. C. 344, Disting. [Para 2] 

Cases referred : 

i. (1908) 2 K. B. 863 : 77 L. J. K. B. 1103 ; 99 L. T. 
712, Joel v. Law Union and Crown Insurance Co. 
2J1925) 1925 A. C. 344 : 94 L. J. P. C. 60 : 132 L. T. 
652, Mutual Life Insurance Co., New York v. Ontario 
Metal Products Co. 


Ch. Raghava Rao, V. V. Sastri 
— for Appellant. 

K. Kuttikrishna Menon and V. 
War — for Respondent. 


and O. Durga Dai 
P. Oopala Nam- 


Judgment—The husband of the appellant 
sent in a proposal for an insurance policy to the 
respondent company, the Oriental Government 
Security Life Assurance Co., Ltd., Bombay. It 
is not alleged that there was anything untrue 
or incomplete in the form filled up by the appli¬ 
cant; but just before the proposal was accepted 
in the Bombay office, the appellant’s husband 
contracted a ohill after playing tennis and his 
temperature immediately began to rise. During 
the course of the next few days, his temperature 
rose to 105°; and on the 7th day (12th February 
1937) his temperature dropped to normal. After 
remaining at almost normal for about three days, 
it began to rise again; and throughout the month 
he had temperatures ranging from 99 ° to 101 °; 
which led his doctor, d. w. 1 , to come to the con-’ 
elusion that there was something wrong with the 
applicant which needed further investigation. 
He then found that there was a patch of infec¬ 
tion on the base of the lung of the applicant, 
lhe temperature did not drop; and so the appfi. 
cant left the village for a sanatorium in Mysore 
where he subsequently died of Tuberculosis’ 
Which had presumably been existing for a consi' 
derable time before his death. While receiving 
attention from D. w. 1 after his high tempera 
ture between the 6th and the 12th had subsided 
and hie temperature had begun to rise again- 
he received a letter of acceptance from the 
Insurance Company, forwarded to him from the 
Vizagapatam office. In that letter of acceptance 
there was this note : 


. H is most important to note that if any adverse 
Circumstance connected with your . . . general health 

w QVer U 1 ? m P 0rtant y°u “ay consider the same, 

ifll" 6611 the 1 at ? o! P ro PMal and date of comple¬ 
tion of the payment of the first premium in full or the 

date of issue of this acceptance, whichever is later . . . 

b6 mValid - unleS8 intl “ation of such 
event be made to mo m writing and this acceptance 

oi your proposal bo re-approved by the directors.*’ 

After the death of the assured person on 14 - 6-3937 
five months after the date of acceptance, the 
widow filed the suit out of which this second 
appeal arises, for the insurance money, the 
Insurance Company having repudiated her 


claim on the ground that the failure of tho 
deceased to report his illness to the Company 
invalidated the contract. The District Munsif 
of Tanuku, who tried the suit, found that the 
illness was not material and that the non-dis¬ 
closure of it did not invalidate the contract; but 
in appeal, although the learned Subordinate 
Judge was inclined to think that the non-dis¬ 
closure of his illness did not affect the conduct 
of the Company, which would probably have 
granted a policy despite the illness; yet he held 
that the illness was sufficiently serious to neces¬ 
sitate its communication to the Insurance Com¬ 
pany and that since he did not do so, ho was 
guilty of a breach of warranty and that the 
Insurance Company was therefore absolved from 
all liability. 

[ 2 ] I have no doubt that there was a warranty 
of continued good health upto the date when the 
policy was issued on 24-2-1937. It was on the 
basis of the applicant’s representations that tho 
policy was issued. He was particularly asked 
questions with regard to his health, and on the 
basis of the answers givon to tho various ques¬ 
tions the policy was issued. In Halsbury’s Laws 
of England, vol. 18, Art. 386, a warranty is 
defined inter alia a3 a statement by the assured 
which affirms or negatives the existence of a 
particular state of facts, the fact in tho present 
oase being that he was in a sound state of health. 
In the same volume, it is pointed out that 

"A policy of non-marine insurance usually contains 
an express condition relating to disclosure, and provid¬ 
ing for the avoidance of the polioy in tho event of non- 
compliance with -the condition. This condition, as a, ' 
general rule, varies tho common law duty of disclosure 
by extending or, loss frequently, by restricting it. In 
any case, the effect of the condition is to make the 
duty contractual; as the condition is part of the con¬ 
tract between the parties, it becomes a term of that 
contract that disclosures shall be made In accordance 
with the condition, and a failure to make such disclo¬ 
sure is therefore a breaoh of the contract, rendering 
the policy voidable." 

Even in the passage in the same volume relied 
on by the learned advocate for the appellant, 
the contractual nature of the answers to the 
questions is pointed out. In Art. 685 , p. 407 , it is 
said : 

"In the case of non-marine insurance, however, it is 
usual to introduce into the contract special stipulations 
by which the duty of disclosure is defined and regu¬ 
lated and to require from the assured a variety of ex¬ 
press statements of fact which, by tho insertion of 
appropriate words are mado contractual conditions- the 

performance of tho duty is then subject to the terra of 
the contract. 

It is true that in this case the failure to disclose 
was not mado in the original proposal, but after 
tho letter of acceptance had been sent. It i 3 how¬ 
ever seen from the passage set out in para. X 
above that the acceptance was conditional upon 
the continued good health of the applicant and 
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laid upon him the same obligation as at the 
time of the proposal to inform the Insurance 
Company of any adverse circumstances con¬ 
nected with his general health. It was made to 
ensure that the condition of the applicant was 
the same at the time when the letter of ac¬ 
ceptance was received as it was when his pro¬ 
posal form was sent in. The insurance was thus 
meant to have reference to the actual circum¬ 
stances existing on the day on which the con¬ 
tract was completed, and not to the state of 
health of the applicant on the day when the pro- 
iposal form was sent in. I have no doubt that 
the circumstance that the failure to disclose was 
after the letter of acceptance was sent makes no 
difference at all. 

[3] The learned advocate for the appellant 
has referred at length to two English decisions 
which he considers support his argument that 
non-disclosure did not amount to a representa¬ 
tion, and that in the absence of proof that the 
Insurance Company would not have issued the 
policy had this disclosure been made, the plain¬ 
tiff is entitled to succeed. The first of these cases 
is (190S) 2 K. B. 8G3. 1 That was not a case in 
which there was a failure to disclose in reply to 
a questionaire issued by the company, but one 
in which an untrue answer was made to the 
doctor who examined the assured for the pur¬ 
pose of sending a report to the Insurance Com¬ 
pany on her state of health. The learned Judges 
pointed out that the questions and answers put 
by the doctor who examined her had no connec¬ 
tion with the contract and wero^nerely intended 
to assist the doctor in giving a full report to the 
Insurance Company. Having come to that con¬ 
clusion, they considered whether the appellant 
had not committed a breach of the common law 
obligation to reveal all material facts indepen¬ 
dently of any particular set of questions that 
might have been put or answered; and they held 
that there might have been such a concealment. 
They therefore remitted the case for a fresh trial, 
pointing out that when there is no contract the 
Insurance Company would have to prove that 
the non-disclosure was material. 

[4] The other case relied on is 1925 A. c. 344, 8 

^?. ere ^ was down that : 

statements made by an insured person upon his 
fffKuS a P ° licy of life insurance are not nade 

e Contract but are to be treated merely as 
*® p If** °S!* an »naccurate statement is material so 
as to vitiate the policy if the matters concealed or mis¬ 
represented, had they been truly disclosed, would have 
influenced a reasonable insurer to decline the risk, or to 
nave stipulated for a higher premium ” 

The case was one coming from’ Canada, where 
there is a statute which contains this clause : 

‘The proposals or application of the assured Bhall 

5*h deemed tt 1)811 of oTcTrSidered 

With the contract of insurance except in so far as the 


Court may determine that it contains a material fails- 
representation by whioh the insurer was induced to 
enter into the contract.” 

Their Lordships there held that the representa¬ 
tion made by the insured person was not a term 
of the contract, and therefore it was incumbent 
on the society, if it was to avoid the contract, to 
show that the misrepresentation was material. 
As to the facts, they found on the Company 
doctor’s own evidence that even if the illness had 
not been disclosed, he would still have recom¬ 
mended to the Company the acceptance of the 
applicant’s proposal. 

[5] It is thus seen that both the cases relied 
on are cases in which the misrepresentation 
arose out of statements which were not part of 
the contract and so differ from the present case 
in which the obligation to disclose was part of 
the contract. 

[6] Although it is not necessary to decide tho 
question whether the misrepresentation was 
material or not, I have no doubt that the Insu¬ 
rance Company was right in saying that it was 
material. An illness in which the temperature 
rose to 105° and did not remain at normal for 
more than 2 or 3 days and then began to rise 
again was a serious illness. It caused anxiety to 
D. w. 1 and led him to examine the deceased 
very much more carefully than he had done be¬ 
fore, and to discover a patch of infection on fv 
lung of the deceased. This was not so trivial an 
illness that reference to it was not to be expected. 

It was an illness of which the Company would 
necessarily have had to take serious notice. The 
appeal is dismissed with costs. 

C.R.K./v.R. Appeal dismissed. 

A. I. E. (35) 1948 Madras 184 [G. N. 93.] 

Yahya Ali J. 

N. Rangappa — Appellant v. Ranga Gowd 

and others — Respondents. 

Second Appeal No. 1934 of 1945, Decided on 8-7- 

1947, against decree of Diet. Judge, Anantapur, in A. 

S. No. 22 of 1945. 

(a) Easements Act (1882), S. 15 — Pleadings and 
proof — Suit for injunction restraining defendant 
from obstructing easementary rights to take water 
by channel—Defendants denying existence ol chan¬ 
nel—Duty of Court. . 

Where in a suit for a permanent injunction restrain¬ 
ing the defendants from causing any obstruction to plain¬ 
tiff’s enjoyment of the alleged easementary right to take 
water through the channel running across tbe survey 
number of the defendants, the defendants deny the 
existence of the channel, it is f° r \he Court to see 
whether the plaintiffs had affirm a ti v ely proved that 
the right had been enjoyed for over the prescribed 
period as of right: 8 C. W. N. 359, Ref. [Para 3] 

(b) Easements Act (1882), S. 15 — Enjoyment for 
period more than 20 years — Finding as to when 
enjoyment began, if necessary. 


1948 Rangappa y. Ranga 

Where the enjoyment was for a period much longer 
than the period of 20 years mentioned in S. 15, the 
absence of a specific finding on the question as to when 
the easementary right began to be enjoyed loses much 
. of its importance. [Para 3] 

(c) Easements Act (1882), S. 15 — Computation 
of twenty years — Obstruction before suit, but not 
acquiesced in, if can be included. 

When the obstruction had been made before su't 
and had not been submitted to or acqu : esced in for ono 
year before the suit was instituted, and if the total 
period till the institution of the suit including the 
period of interruption which was not submitted to or 
acquiesced in is 20 years, that would be suflacient 
as the 20 years needed for acquiring a proscriptive 
right of easement: 5 A. I. R. 1918 Lah. 23, Applied. 

.' [Para 3] 

Cases referred :— 

1. (’04) 8v C. W. N. 359, Shaikh Khoda Buksh v. 
Shaikh Tajuddin. 

2. (’18) 5 A. 1. R. 1918 Lah. 23 : 48 P. R. 1918 : 46 
I. C. 17, Sawan Singh v. Chatter Singh. 

3. (1846) 52 E. R. 468, Flight v. Thomas. 

V. S. Narasimhnchar — for Appellant. 

A. Bhujanga liao and D. B. Krishna Rao — 

for Respondents. 

Judgment. — Defendant 1 is the appellant. 
The plaintiffs suit related to the easementary 
right that they claimed to take water to their 
survey No. 209/3 through tho channel,p, p-l, a,b, 
C,D,E,F., shown in the plaint plan across survey 
Ko. 207/l, belonging to tLe apixjllant. They also 
wanted a permanent injunction restraining the 
defendants from causing any obstruction to the 
enjoyment of that easementary right; they fur¬ 
ther prayed for a declaration in regard to the right 
to use the pathway marked, M, M-l, G, W-l, M-4 
and the branch pathway marked as M, M-l, g, W-l, 
W-3 in order to reach their survey Nos. 209/3 and* 
181/1 and 181/2. They further prayed for certain 
other ancillary reliefs. T he plaintiffs’ case was 
that they had been enjoying these rights of ease¬ 
ment to take water over survey No. 207/1 and 
walking these pathways for over the statutory 1 
period and had acquired easementary .rights in 
resect thereof. 'J he appellant purchased survey 
No. 207/1 under Ex. D-2 dated 24-5-1923. At that 
time, the course of the channel was slightly differ¬ 
ent. It ran diagonally across that field through 
the course, p, p-l,G,D,E, F. After the purchase 
the appellant obstructed the passing of tho water 
along the channel with the result that in order 
to minimise the inconvenience caused to the 
new owner the water-course was changed from 
tho original direction to the present one namely 
P» P-l, A, P>, C, D, E, P. As the plan in¬ 
dicates this alteration without in any manner 
interfering with the purpose for which the chan¬ 
nel existed, namely to take water from the original 
source to the plaintiffs’ field survey No. 209/9, 
undoubtedly reduced to a substantial extent the 
inconvenience or burden of the easement upon 
the servient tenement. It is not necessary to 
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deal separately with the case of the pathway 
because it is similar to the case relating to the 
channel and the evidence, oral and documen¬ 
tary, on both matters is common. I shall, 
therefore, mainly deal with the question of the 
channel. 

[ 2 ] "What happened after the purchase under 
Ex. D-2 was that tho appellant closed up the 
old channel, p, p-l.D, E and F thereby virtually 
preventing the flow of water to the plaintiffs 1 ’ 
land. The plaintiffs complained to the revenue 
authorities and under Ex. D-3 tho Talisildar 
issued a “b” memorandum dated ic- 12 - 19-25 
levying a penalty on the appellant for removing 
the channel. The appellant appealed to the Sub- 
Collector who passed an order Ex. D -4 dated 
26-4-1926 reversing tho Tahsildar’s order and 
holding that defendant 1 was entitled to remove 
the channel and directed the refund of the 
penalty. It is not quite clear from the judgment 
of either Courts from what date water began to 
flow along the new channel but it lias been 
assumed that water began to flow in the altered 
way immediately after the obstruction in 1 ( J23. 
The enjoyment continued uninterrupted from 
that date until 30-1-1943 when for the second 
time the appellant again removed the new 
channel; and the present suit was filed by the 
plaintiffs on 4-11-1943 to get tho obstruction re¬ 
moved. Doth the Courts below found that th6 
plaintiffs have established their easementary 
rights in respect both of the channel and the 
pathway. The main objection as far as it ap¬ 
pears from the written statement that the appel¬ 
lant raised to the suit was that there was no 
channel in existence at all. No further pleas 
were raised to show that tho enjoyment wa 9 
for less than the statuory period or that the 
interruption that took place in 1923 had tho effect 
of a continued enjoyment of these easementary 
rights. The trial Court framed an issue with 
regard to the question of the existence and 
issues 2 and 3 were to the following effect: ( 2 ) 
Whether the easementary rights claimed by 
the plaintiffs are true? (3) Whether the suit is 
not in time? After discussing all the evi¬ 
dence the learned District Munsif found that 
the channel was in existence from the time defen¬ 
dant 1 purchased survey No. 207/i upto the date 
of its interference in January 1923. With regard 
to the pathway also he came to the same con¬ 
clusion. In the result he held that the easemen¬ 
tary rights claimed by tho plaintiffs had been 
established and that these rights had been infrin¬ 
ged by the defendants. In that view he granted 
the respective injunctions that were asked for. 
On appeal the District Judge of Anantapur con¬ 
firmed the decree agreeing with the trial Court 
that the plaintiffs had established the right of 
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easement in respect of the channel and also in 
respect of the pathways. It appears from the 
judgment that the only point that was argued 
before the appellate Judge was whether the plain¬ 
tiffs had established the easementary rights 
claimed by them; and after discussing that ques¬ 
tion the appellate Judge mentioned in para. 13 
that no other points were urged at the hearing 
of the appeal. 

[3] Before me, Mr. V. S. Narasimhachar has 
raised several contentions most of which have 
been raised for the first time. Ho argues that 
there was no finding that the enjoyment of the 
respective easementary rights by the plaintiffs 
was, as required by s. 15 , Easements Act, for the 
statutory period without interruption and as of 
ji'ight. He rightly contends relying upon a deci¬ 
sion in s C. W. N. 359 1 that even where he had 
contented himself with merely denying the exis¬ 
tence of the channel it was for the Court to see 
whether the plaintiffs had affirmatively proved 
that the right had been enjoyed for over the 
prescribed period as of right. It has to be pointed 
out however that even though there were specific 
findings of the first Court, this objection was not 
raised before the appellate Judge and the only 
point argued was what I have already indicated. 
Even on going into this objection in the merits, I 
do not find much substance in it. The evidence 
on this question, as far as it is on record is all 
in the plaintffs favour. Plaintiff 1 who was 
examined as p. w. l and wlio is said to be 80 
years old deposed that the diagonal i. e., the old 
channel was in existence since the time of his 
great grandfather. Curiously enough, after this 
emphatic statement, I find no cross-examination 
whatever on this point. Defendant 1 who exa- 
mined himself as D. w. 1 stated that p. W. 1 was 
cu iva mg the land at the time he purchased it 
and npon the strength of this statement the 
argument is advanced based upon ss. n and 12 
Easements Act, that a tenarTcan acquire no 
easementary rights on behalf of his landlord. 
J-nis argument overlooks another piece of evi- 
ence namely of D. w. 2 who was the prior owner 
of the land and who stated in cross-examination 
that p. w. 1 cultivated the land only for two or 
three years. In fact, there is a vague statement 
in para. 7 of the written statement to the effect 
tiva plaintiff 1 happened to be the cul- 

and 209 wh 6 la ?u d3 ’ now I*"** Survey nos. 207 
and 209, when they were owned by a common 

flow of w Dd t the “ th ® plaintiff used to allow the 
flow of water m any p i ace he ^ No parti. 

*“ when the alleged tenancy 

and whether *5? “Wment of the right 

tence d„ er .? Cr0 f that field oame into exis- 

r£n*T? the tenan °y or it was a case of 
continuing to enjoy a pre-existing easementary 


A. I. R. 

right. In view of the categorical statement of 
P. w. l that the channel was in existence from 
the time of his great grandfather and the further 
statement of d. w. 2 that tenancy was only for 
a short period it is difficult to hold that the right 
in question began to be enjoyed only during that 
short period of the plaintiffs’ tenancy. No doubt 
the lower Courts have not gone into this aspect 
of the matter but that was probably because the 
matter was not put in that form or shape in any 
of these Courts. It is further argued by Mr. 
Narasimhachar that it is very material to have 
a specific finding based upon evidence on the 
question as to when the easementary rights began 
to be enjoyed. He points out that if it was on or 
before 24th May 1923, the date of defendant l’s 
purchase, it would be clearly more than 20 years 
before the suit and the appellant would be out of 
Court. If, on the other hand, the right came into 
existence from loth December 1925 when the 
Tahsildar issued the “b” memorandum or on 
26th April 1926 when the Sub-Collector passed bis 
order then the respondents would be out of Court 
as the period would be altogether less than 20 
years. Since there is no specific finding on this 
question the learned advocate has put in a strong 
plea that the case should be sent back for a finding. 

In the view that I have taken namely that quite' 
obviously the enjoyment was for a period much] 
longer than the period of 20 years mentioned in 
S. 15, Easements Act, this question loses much 
of its importance. But even within the limitedi 
scope I have no doubt that the view taken by 
the Courts below with regard to this matter is 
correct. Both the Courts relied upon the decision 
of Shadi Lai J. in A. I B. 1918 Lah. 23* That 
was a decision given under S. 26 , Limitation Act, 
but that provision is admitted on both sides in 
all material respects to be identical with S. 15, 
Easements Act. There, as here, the plaintiff asked 
for an injunction restraining the defendant from 
interfering with his right to enjoy the use of a 
water-course. It was found that the suit was 
brought after the expiration of 20 years from the 
date of the commencement of the enjoyment of 
the right and within one year from the date of 
the obstruction by the defendant and that the 
period of 20 years ended within two years next 
before the institution of the suit. The enjoyment 
of the right by the plaintiff was thus for 19 years 
six months and 19 days at the time of the ob¬ 
struction. The learned Judge held that though 
the enjoyment was only for a period shorter than 
20 years the obstruction acquiesced in for less 
than one year must for the purposes of calculat¬ 
ing the period of 20 years be ignored, but the 
plaintiff must be taken to have established his 
right of easement. The learned Judge also held 
that an easement can be acquired after an enjoy- 
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ment of 19 years and a fraction and the period 
of 20 years prescribed by 8. 26 is accordingly 
curtailed by the explanation. It would be pro¬ 
fitable to advert to the discussion on this point 
in an anoient English case decided in 1840 by 
Tindal C. J. in (1846) 52 E. R. 46S, 8 under the 
corresponding English statute. After discussing 
the language of that section the learned Chief 
Justice has very tersely put the position in the 
following words : 

“It must undoubtedly be admitted that there are 
difficulties attending the Act whichever way it be con¬ 
strued. If construed in favour of the plaintiff below, it 
follows that an enjoyment for 19 years and a fraction 
will establish his right, provided the action be brought 
before the interruption has continued for the full period 
of a year. If decided in favour of the defendants below, 
then we must hold an obstruction for less than a year 
to be an interruption.” 

Taking this aspect of the matter into considera¬ 
tion, it was held that the particular expression 
employed in the English Act denoted that the 
interruption is an obstruction to the exercise of 
the right and not necessarily an interruption of 
the period. Shadi Lai J. after citing this passage 
observed thus: 

“It is however necessary that not only should the 
action be brought before the expiration of one year 
after the notice of obstruction but that it should not be 
commenced before the expiration of the full 20 years 
In other words inchoate rights will not be protected’ 
before the expiration of the full 20 years; and it is not 
permissible to the claimant to say that 19 years and a 
fraction may be before the action, the re 3 t of the 20 
years being made up daring the continuance of the 
action. Such a contention would be contrary to the 
plain words of sub-s. (1) of S. 26, Limitation Act.” 

I may state that the same observations would 
apply with equal force to S. 15, Easements Act. 
The learned District Munsif used this deoision 
to hold that even if the easementary right is 
commenced from the date on which the channel 
was taken along the new route the easementary 
rights of the plaintiffs have to be recognised. The 
learned Distriot Judge acted upon another aspect 
iof this decision. He rightly pointed out that 
I when the obstruction had been made before suit 
and had not been submitted to or acquiesced in 
for one year before the suit was instituted and 
if the total period till the institution of the suit 
including the period of interruption which was 
not submitted to or acquiesced in is 20 years, 
|that would be sufficient as the 20 years needed 
for acquiring a prescriptive right of easement. 
:As stated above, I am in agreement with this 
view of the lower Courts. In view of theso find¬ 
ings I do not consider it would serve any profit¬ 
able purpose to send the case back for findings 
having the effect virtually of renouncing the 
pleadings and having a fresh trial. The appeal is 
dismissed with costs of respondents I to 8. Leave 
is refused. 

C.R.k./r.G.d. Appeal dismissed , 
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Gentle C. J. and Govindarajachari J. 

Shanmugha Mudaliar—Appellant v. P . V. 
Bathina Mudaliar and another _ Respon¬ 

dents, 

Second Appeal No. 642 of 1946, Decided on 7th July 
1947, against decree of Dist. Judge, North Arcot at 
Vellore, D/- 19th December 1945. 

* (a) Partnership Act (1932), S. 69 (3) — Unregis¬ 
tered partnership dissolved—Suit to recover money 
due to it during its subsistence maintainable. 

The intention of the Legislature was to indict dis¬ 
ability for non-registration only during the sul« ; stonee 
of the partnership. Tlio words in S. 69 (:!), particularly 
“or any right or power to realise the property of a dis¬ 
solved firm” remove any disability which existed dur¬ 
ing the continuance of the partnership. Hence where 
an unregistered partnership has been dissolved, money 
due to the partnership from a third'party in respect of 
dealing between him and the partnership during its 
subsistence can be recovered by means of a suit : 32 
A. I. R. 1945 Mad. 116, Dissent.; 25 A. I. R 1938 
Bom. 108; 30 A. I. R. 1943 Bom. 385 and 33 A. I. R. 
1946 All. 259, Approved. [Paras 7 and 8] 

(b) Partnership Act (1932), S. 69 (1) and (2) — 
Scope. 

Partnership Act places no prohibition upon an un¬ 
registered partnership making contracts oithor between 
the partners inter se or with some third party, nor 
upon an unregistered partnership acquiring property or 
assets. All that it does is to make a suit instituted by 
an unregistered partnership, to recover property, un¬ 
enforceable. [Para 4] 

Cases referred : — 

1. (’44) 1944-2 M. L. J. 40G : 32 A. I. R. 1045 Mad. 
146, Ponnappa Chettiar v. Bodappa Chettiar. 

2. (’38) I. L. R. (1938) Bom. 102: 25 A.I.R. 1938 Bom. 
108 : 173 I. C. 766, Appayya Nijlingappa v. Subrao 
Babaji. 

3. (’43) 30 A. I. R. 1943 Bom. 385 : 210 I. C. 208, 
Bhogwanji Morarji v. Alombio Chemical Works Co.. 
Ltd. 

4. (’46) 33 A. I. R. 1946 All. 259 : I. L. R. (1946) All. 
309 : 222 I. C. 231, Ram Kumar v. Kishori Lai, 

V. V. Iiaghavan — for Appellant. 

K. S. Desihan and T. K. Sundararaman — 

for Respondents. 

Gentle C. J; — This second appeal was re¬ 
ferred to a Division Bench by Rajamannar J. 
by reason of a conflict between the decision of 
Bell J. in 1944-2 M. L. J. 406 1 and the opinion 
of Sir John Beaumont C. J. in I.L.R. (1988) Bom. 
102 * Rajamannar J. preferring the opinion of 
Sir John Beaumont C. J. to that of Bell J. made 
the reference as above stated. 

[ 2 ] The facts are as follows: From 2nd March 
1940 until 31st March 1942 the plaintiff and the 
deceased husband of defendant 2 carried on busi¬ 
ness in partnership. During that period, dealings 
and transactions took place with defendant l. As 
a result, his indebtedness to the partnership 
amounted to a sum of Rs. 819-14-0, and by the 
date of suit, that amount was increased by a sum 
of rs. 94-4-0 to a sum of Rs. 914-2-0, the amount 
for which the suit was instituted. It is alleged, 
and, so far as the matters relevant to this appeal 
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are concerned, it is not in dispute, that there 
■was some arrangement by which the plaintiff 
became entitled to the whole of the monies alleged 
to be recoverable from defendant 1 . Hence the 
suit was brought, by the plaintiff alone but, since 
defendant 2*s husband had died before the suit, 
defendant 2 was joined by way of abundant 
caution. 1 he only other material fact to be record¬ 
ed is that the partnership was never registered as 
required by s. 58, Partnership Act. 

[3] The suit was instituted in the Court of the 
Additional District Munsif of Arni. By his written 
statement, defendant 1 made a number of pleas 
one of which was that the suit was not main¬ 
tainable by reason of the provisions of S. 69, 
Partnership Act-* particularly sub-s. (2) which 
pro\ides that a suit to enforce a right arising 
from a contract is not enforceable when the suit 
is instituted by an unregistered partnership firm. 
That was the only issue which the learned Dis¬ 
trict Munsif tried, and, following the decision of 
Bell J. to which reference was made above, the 
suit was dismissed. An appeal by the plaintiff to the 
learned District Judge of Vellore was unsuccessful. 
The learned District Judge, expressing himself to 
be bound by the decision of Boll J. as indeed he 


noticed, in that case there was no appearance on 
behalf of the partners of the partnership then 
under consideration; nor, it seems to us, was the 
learned Judge’s attention drawn to sub-s. (3) of 
Section 69. 

[5] In I.L.B. (1938) Bom. 102 3 the learned Chief 
Justice Sir John Beaumont took the contrary 
view to that expressed by Bell J. He came to the 
conclusion that the words in sub-s. (3) of s. 69, 
particularly “or any right or power to realise the 
property of a dissolved firm,” remove any dis¬ 
ability which existed during the continuance of 
the partnership. 

[6] When a firm has been dissolved, thereafter 
it is impossible for registration ever to be effected. 
Consequently the disability of non-registration 
cannot be overcome, as it can be during the con¬ 
tinuance of the partnership, when the partners 
can, at any time, register as required by the Act 
and any disability existing upto that time re¬ 
garding enforcement by suit of contracts and 
debts due to the partnership can be removed. 

[7] The words in sub-s. (3) of S. 69 which I 
have quoted above are very wide. The sub¬ 
section enacts that the provisions of the two pre¬ 
vious sub-sections shall not affect any right or 


was, as also was the learned District Munsif in power to realise the property of a dissolved firm, 
the lower Court, followed that decision and the It is the right of all the partners, or by some 
appeal failed. arrangement as between themselves, one or more, 

[4] Sub-sections (1) and (2) of S. 69, Partner- to realise the property of their late partnership, 
ship Act, forbid the institution of a suit to enforce In the course of the argument it has not been 

a right arising from a contract in respect of a suggested that moneys due to the partnership 

partnership when the partnership is not regis- from a third party in respect of dealings between 

tered. Sub-section (3) of the same section, how- him and the partnership do not form part of the 

ey er, j)rovides that the provisions of sub-ss. (l) partnership property. It seems to me that the 

and (2) shall not affect any right or power to intention of the Legislature was to inflict dis-j 
realise the property of a dissolved firm. It is to ability for non-registration only during the sub- 
be noticed that the Partnership Act places no sistence of the partnership and, in doing that, at 
prohibition upon an unregistered partnership the same time there is provision that the p erU 
making contracts either between the partners nership can cause the disability to be removed 
inter se or with some third party, nor upon an by registration before action is brought, although 
unregistered partnership acquiring property or there was disability, by reason of non-registra- 
assets. All that it does is to make a suit insti- tion, existing at the time the contract was made 
tuted by an unregistered partnership to recover or the debt incurred. When a partnership has 
property, unenforceable. But relief from the dis- been dissolved the disability cannot be removed, 
lability can be obtained at any time as long as Consequently it will be impossible, if a different 
the partnership is in existence, and if the partner- view were taken of the pro\isions of sub-s. (3), 
ehip is registered before the suit is instituted the for a dissolved unregistered partnership to re- 
partnersh lp can recover its property and sue on cover by suit its assets and property, 
contracts made with third parties even when [8l Wlfch I agree with the decision of ? 

those contracts were entered into at a time when Sir John Beaumont C. J. The same opinion was 

the partnership -was not registered. In 1944-2 expressed by Chagla J. in A. I. B. 1^3 Bom. 885 j 
H. L. J. 40G Bell J. came to the conclusion that and by Iqbal Ahmad C. J. and Sinha J. of the 
where an unregistered partnership has been dis- Allahabad High Court in A. I- 1*6 ALL 259.* 
solved any contract made with the partnership [9l In my opinion this appeal should succeed 
or moneys due to it in respect of dealings during and the dismissal of the suit set aside. The suit 

me subsistence of the partnership cannot be en- will be remanded back to the learned District 

iorced by a suit and that sub-s. ( 2 ) of S. 69 pre- Munsif of Arni to try all the issues arising in the 

n s sue a suit succeeding. But, it has to be suit, except that which has been the subject of 
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this appeal. The appellant ig entitled to hig costa 
in the lower appellate Court and in this Court. 
The costa of the hearing before the learned Addi¬ 
tional District Munsif will abide the result of the 
trial which is now ordered to take place. The 
court-fee paid on the memorandum of second 
appeal will be refunded. 

Govindarajaohari J.—I agree. 

o.r.k./d.s. Appeal allowed. 
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Gentle C. J. and Patanjali Sastri J. 

Sri K. M. N. N. Swammathan Chettiar — 
Applicant v. Commissioner of Income-tax 
Madras — Respondent. 

Referred Caso No. 29 of 1915, Decided on 21-4-1947. 

‘Income-tax Act (1922), S. 4B (a) — Words, “he 
has not .... more than two years”, meaning of — 
Manager of joint Hindu family present in British 

r? dla u » IT1 ° re than lwo y ears but also outside 
British India for same period _ Family whether 
not ordinarily resident/ 1 

The words ‘if he has not during the seven years 
preceding that year been in British India for a period 
of, or for periods amounting in all to, more than two 
years in S. 4B (a) mean “unless he has been in British 
India for more than two years.” In other words a 
person is not ordinarily resident unless he has, within 
tho preceding seven years, actually been in British 
India for a period aggregating to more than two years. 
If during the preceding seven years an individual is in 
British India for more than two years, ho is not 
Included in tho category of tho “not ordinarily resi- 

Y^r;in lr Jn P /ri° f u th0 peri0d duriD « tb °se seven 
years in which ho has been outside the country. 

19?0 W1LS aHi “ d “undivided family. InThejJr 

1940 41, an assessment was made on the income of the 

family wh ch had aocrued outside British India during 

wir'T ^ seven years preceding 

that year the Icarta of the family was in British India 

tor more than two years and also he was outside British 
India for the same period l 

«. that the status of the manager who was 

,' n cl (ft ) determined the status of 
family As the manager-was in British Ind a for me 
than two years, the joint Hindu family could 

Tt'l'ln 3 ) 0cdinarily r esident ’ wit hin the meani: 
Rrr h B r ( • T though the manager was outsi 
British India for Dnre than two years. The incoi 

therefore could be included in the assessment for t 
year 1940-41. [ Parag 9&l 

Case referred : — 

{•; »• U945) Mad. 841 : 32 A. I. R. 19 
Madras ' Marlmuthu PiUai Commr. of Incomo-ts 


T. V. Vxswanatha Aiyar—lor Applicant. 

C. S. Rama Rao Sahib-tor Respondent. 

Gentle C. J—Thig reference is made at the 
instance of tho assessee by the Income-tax Appel¬ 
late tribunal under S. 66 (l), Income-tax Act. 
The question referred for the opinion of this 
Court ig the following : 

“Whether, on the facts of the case, namely, that tho 
manager of the Hindu joint family was outside British 


India for more than two years during the period of 
seven years preceding the previous year, the applicant, 
tne Hindu joint family, was ‘not ordinarily resident’ for 
the assessment year 1940-41 within tho meaning of 
S. 4B (a), Income-tax Aot.” 

[ 2 ] The assessee is a Hindu undivided family. 
In the year 1940-41, an assessment wag made on tho 

income of the family which had accrued outside 

British India during the previous year. During 

the seven years p receding that year the karta 

of the family was in British India for more than 

two years and also he was outside India for the 

same period. Taxation of income accruing within 

British India does not arise. Tho solo matter for 

decision ia whether tho foreign income of tho 

assessee family, which was not brought into, or 

received in British India, was chargeable to tax. 

The Income-tax Appellate Tribunal held that, in 

the Circumstances set out above, tax was charge¬ 
able. 

[ 3 ] It is now convenient to give the relevant 
provisions of the Income-tax Act. 

Section i(l ).—“Subject to the provisions of this Act, 
tho total income of any previous year of any person 

includes nil income, prefits and gains from whatever 
source denved^which_ 

(b) if such person is resident in British India during 
such year, d 

(ii) accrue or arise to him without British Ind-a 
during such year, Provided further that, in the case of 
a person not ordinarily reVdent in British India, 
income, profits find gains wh'ch accrue or nrise to him 
without British India shall not be so included unless 
they are derived from a business controlled in or a 
profession or vocation set up in India or unless they 
are brought into or received in British India by him 
dur>ng such year;” 

Section 4 a defines when an individual, a Hindu 
undivided family and a Company are resident 
in British India. 

Section 4B —“For the purposes of this Act — (a) an 
individual is ‘not ordinarily resident’ in British India 
in any year if he has not been resident in British 
India in nine out of the ten years preceding that year 
or if bo has not during the seven years preced ng that 
year been in British India for a period of. or for periods 
amounting in all to, more than two years ; 

(b) a Hindu undivided family is deemed to be ordi¬ 
narily resident in British India if its manager ia 
ordinarily resident in British India; 

(c) a company, firm or other association of persons la 
ordinarily resident in British India if it ia resident in 
JtfritiBii India. 

Tho foreign income of tho assessee family wag 
neither derived from a business controlled in 
India, nor brought into British India, therefore, 
under the proviso to s. 4 (l), it is not chargeable 
to tax if the family was ‘not ordinarily resident/ 
By virtue of cl. (b) of s. 4B, the status of the 
manager, who is the ‘individual' in cl. (^.deter¬ 
mines the status of the family, which is deemed 
to be ordinarily resident if that is the manager’s 
status. The karta of the assessee family wag 
resident in British India in nine out of the tea 
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preceding years. Consequently, in that respect, 
the requirement in the first part of cl. (a) of 
S. 4B to make him "not ordinarily resident” 
was nob fulfilled. The exemption from tax will 
arise only if he can be brought within the second 
part of the clause. 

UJ The difference between “resident”, “ordi¬ 
narily resident” and "not ordinarily resident” is 
a creature of the Income-tax Act. When a resident 
is not ordinarily resident, he is relieved from 
liability to be taxed upon his foreign income. 
The expression “ordinarily resident” which is 
found in els. (b) and (c) of S. 4B, is not defined. 
But, since the latter clause provides that a com¬ 
pany, firm or other association of persons resi- 
dent in British India is ordinarily resident, in 
that connection it might bo said that reding 
cl. (c) with S. 4A supplies a definition of “ordi¬ 
narily resident” in relation to a company, firm 
or association. As regards an individual there is 
nothing in the Act by which “ordinarily resident” 
is defined. Whilst the headnote to s. 4B appears 
to indicate that its provision defines or explains 
what is “ordinarily resident” the section does not 
do so, save to a limited exent in cl. (c). Clause (a) 
does no more than explain when an individual 
is “not ordinarily resident.” 

[5] On behalf of the assesses family, Mr. 
T. V. Viswanatha Aiyar contended that under 
the second part of ol. (a) of S. 4B, if an indivi¬ 
dual is outside British India for an aggregate 
period of more than two years during the 
preceding seven years, he is “not ordinarily 
resident.” If that be correct, then presence in 
British India for not less than five years out 
of the preceding seven years is required be- 


karta was resident for nine years out of ten 
years, the first part of cl. (a) does not help the 
assessee family. The second part of the clause 
alone has to be considered. So far as is material, 
it provides that an individual is “not ordinarily 
resident” when he has not been in British India 
for an aggregate period of more than two years 
during the preceding seven years. It seems to 
me that the test is one of presence in, and not 
absence from, British India, and the length of 
time of presence will determine when an indivi¬ 
dual is “not ordinarily resident.” The words 
which have to be interpreted, omitting those 
whioh are unnecessary, are the following: "If he 
has not....been in British India for....more than two 
years.” If he fulfils what those words mean, an in¬ 
dividual is not ordinarily resident. What is the 
opposite of the words which are quoted above? 
In my view, the opposite words would be “if he 
has....been in British India for....more than two 
years”. That being so, the meaning of the words 
in question is that a person is “not ordinarily 
resident” so long as he is not present in India 
for an aggregate period of more than two years 
during the preceding seven years. It is immate¬ 
rial, in my view, to consider the length of time; 
in the preceding seven years, during which the 
individual is outside British India. I think the 
words of the latter portion of the clause mean, 
"unless he has been in British India for more 
than two years,” in other words, a person is not 
ordinarily resident unless he has, within the 
preceding seven years, actually been in British 
India for a period aggregating to more than two' 
years. The phraseology is not simple of cons¬ 
truction but, if we approach the matter in the 


fore a person is excluded from the category of 
“not ordinarily resident.” This argument was 
evolved out of a contention that the words in the 
second part of cl. (a) "he has not....been in British 
India for....more than two years” mean that he 
has been outside British India for more than 
two years. 

[6] Under S. 4 (l) (b) (a), the income charge¬ 
able to tax of any person resident in British 
India includes income which accrues outside 
British India. Pausing there for a moment, 
prima faoie a resident is liable to tax upon his 
foreign income irrespective of other considera¬ 
tions. Then comes the proviso by which a 
resident’s foreign inoome is not liable to tax 
when it is not brought into the country or 
derived from a business controlled in India, if 
the resident is "not ordinarily resident” in Bri¬ 
tish India. 

[7] Section 4A enacts when an individual is 
resident. Clause (a) of S. 4B gives the circum¬ 
stance in whioh an individual including a resi¬ 
dent, is “not ordinarily resident.” Since the 


way in which I have ventured to do, it seemi to 
me that this is what the latter part of the clause 
means. If, during the preceding seven years an, 
individual is in British India for more than two 
years, he is not included in the category of the 
"not ordinarily resident,” irrespective of the 
period during those seven years in which he has 
been outside the country. If it had been the 
intention to give the meaning, which Mr. Viswa- 
natha Aiyar, suggested it bears, the clause would 
expressly have provided that presence in British 
India for five years at least is necessary in order 
to remove an individual from the category of 
“not ordinarily resident.” 

[8] Whilst the actual construction of cl. (a) of 
S. 4B, particularly the latter part of the clause, 
was not the point for decision, nevertheless, it 

was the subject of observations in I. R - 
Had. 841, 1 decided in this Court. The actual 
lecision in that case related to aggregating the 
periods of presence of more than one karta of 
the family within British India. But, in the 
jourse of the judgment of my learned brother, at 
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p. 844 it was observed in regard to cl. (a) of 
S. 4-A as follows : 

“In order to be ordinarily resident in British India, 
the manager must have been ‘resident’ in British India 
within the meaning of S. 4A (2) in 9 out of the 10 
preceding years and must also have been here for at 
least two years during the previous seven years.” 

In my view, when the words "more than” 
replace "at least” that observation correctly 
expresses the meaning of cl. (a) of S. 4A. 

[9] The foreign income of every resident in 
British India, even when it is not brought into 
the country, is chargeable to tax save when the 
resident is "not ordinarily resident.” For an 
individual, including a resident, to be "not ordi¬ 
narily resident,” so as to escape tax, it must be 
shown that the position is covered by cl. (a) of 
S. 4B. When an individual has been a resident 
for nine out of ten preceding years, then in order 
to escape tax on his foreign income, he must not 
have been in British India for more than an 
aggregate period of two years during the preced¬ 
ing seven years. In the present case, the status 
of the karta of the assessee Hindu undivided 
family determines the status of the family. The 
karta was resident in British India for nine out 
of the preceding ten years and he was in British 
India for an aggregate period of more than two 
years during the preceding soven years, of the 
year in question. In those circumstances, he has 
not fulfilled the requirements of cl. (a) of s. 4B 
so as to be "not ordinarily resident” and it 
follows that the family is similarly situated. 

[ 10 ] In my opinion, the income of the assessee 
J? 1 *?? undivided family which accrued outside 
British India during the relevant year was cor¬ 
rectly included in the assessment for the year 1940 - 
41 and the answer to the question referred should 
be in the negative. The Commissioner will have 
his costa, bs . 260. 

[ill Patanjali Sa&tri J. — I agree. I have 
already expressed my view of the meaning of 
S. 4B (a) in I. L. R. (1945) Mad. 841. 1 It is true 
that the point was not argued as it did not 
actually arise for decision in that case, but I am 
not sure whether that in itself is not a recom¬ 
mendation of that view, in a matter of inter¬ 
pretation of ambiguous language. However, 
having now heard full arguments on the point 
on both sides,I see no reason to depart from that 
view. The construction contended for by Mr 
Viswanatha Aiyar would involve this consequence: 
A person by adopting the simple expedient of 
being absent say, in a neighbouring Indian State 
for 3$ months every year during the seven years 
period referred to in the section, could relieve 
himself of his status as an 'ordinary resident,* 
however dose in quality and preponderating in 
duration his connection with British India may 
be. This, it seems to me, could not have been 


intended by the Legislature, and a construction 
which would lead to such repugnant results 
should not be readily accepted. 

[ 12 ] It may be pointed out in passing that the 
statement in I. L. R. (1945) Mad. 841 1 that in 
addition to being resident in British India, in 
nine out of the ten preceding years, an "ordinary 
resident” must also have been in British India 
for at least two years during the previous seven 
years is not strictly acourate. As S. 4B (a) requires 
that the aggregate period of stay should be more 
than two years, he must have been in British 
India for at least two years and a day. 

O.R.K./d.S. Answered in negative. 
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Rajamannab J. 

Murngappa Chettiar—Plaintiff — Appel¬ 
lant v. Thirumalai Nadar and others — Do- 
fendants — Respondents. 

Second appeal No. 158 of 1946, Decided on 23rd 
April 1947, against decree of Sub-Judge, Tinnevolly. in 
A. S. No. 12 of 1943. 

/ 

(a) Civil P. C. (1908), 0.21, R. 54 — Order of 
attachment pending—Factum of attachment, whe¬ 
ther established. 

The fact that an order for attachment has been 
pending is not sufficient to establish the factum of 
attachment. Tho order is one thing, the attachment is 
another. No property can be declared to be attached 
unless first tho order for attachment has been issued, 
and secondly in execution of that order the other 
things prescribed by the rules in the Code have been 
done. An attachment cannot be said to have been made 
unless and until the provisions of both-the sub-rules of 

O. 21, R. 54 have been complied with: 15 A. I. R. 1928 

P. C. 139, Rel. on; 2G fA. I. R. 1939 Mad. 793 and 33 

A. I. R. 1946 All. 438, Ref. [p ftm 2 ] 

Annotation: (’44-Com.) C. P. C., O. 21, R. 54, N. 4. 


(b) Civil P. C. (1908), O. 21, R. 54 (2) _ Several 
properties under attachment —Order must be affixed 
on every one of properties. 


When severel properties are sought to bo attached in 
pursuance of an order of attachment, there must be 
proof of affixture on every one of the properties. An 
order of attachment affixed only to one cannot be 
deemed to be effective attachment of other properties' 
80 A. I. R. 1943 Mad. 712, Rel. on. - [Para 2] 

The essence of an order for attachment is to prohibit 
the judgment-debtor from transferring the property 
and until such a prohibition is proclaimed and made 
known in the way provided by the rule it cannot be 
said to have come into operation: 7 A. I. R. 1920 Mad 
804 (F.B.), Rel. on. [Para 9] 

Annotation: (‘44-Com.) C. P. C., 0. 21, R. 54, N. 8, 
Pt. 3. 


(c) Evidence Act (1872), S. 144, Ulus, (e) — Pre¬ 
sumption of official acts — Fact of performance of 
official act in dispute — Question if can be decided 
on presumption. 

It is true that ill us. (e) to S. 114, Evidence Act, 
declares that the judicial and official acts may be pre- 
earned to have been regularly performed. But it does 
not say that it may be presumed that any particular 
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judicial or official act has been performed. No doubt 
■when the only evidence is that a particular judicial or 
official act has been perfoimed and there is no other 
evidence on record, it may be presumed that that parti¬ 
cular judic : al or official act was regularly performed. 
But when the dispute is whether a particular judicial 
or official act was performed or not, there is nothing in 
law which enables a Court to presume that that act 
was as a matter of fact performed. Where the question 
is whether there was any affixture at all of the order of 
attachment on the property, if there were any reliable 
evidence as to that fact, it may he presumed, in the 
absence of evidence to the contrary, that the affixture 
was properly made But otherwise it is not permissible 
to decide the question in dispute entirely on a presump¬ 


tive plaintiff at the court sale. It is clear from 
Ex. G that there was an order for attachment 
before judgment made by the Court in I. A, 
NO. 1419 of 1927 in O. S. NO. 524 of 1927. The 
question is whether in pursuance of this order, 
an attachment wa3 effected in respect of the suit 
properties. The properties covered by the order 
of attachment were several. Some of them wore 
iyan lands paying revenue to the Government 
while others were lands in a mitta village, in 
which there was also a house. The properties in 
suit are the lands in the mitta village. At the 


tion. 

Moreover.it is not obligatory on the part of the Court 
to draw a presumption always. The language of S. 114, 
Evidence Act, itself indicates that the presumption 
must bo drawn in relation to the facts of the particular 
case. A Court may refuse to draw the presumption to 
assist plaintiff who comes to Court long after the 
material evidence neca-sary to establish his case had 
ceased to be available and then seeks to rest his case 
entirely ou presumptions. It will be unfair to the other 
party who would be unable to rebut the presumption 
which the pla : ntiff asks the Court to draw because 
owing to the plaintiff’s conduct in bringing the suit 
after a long delay, the material evidence is no longer 

' available: 21 A. I. R. 1934 P. C. 217, Dieting. 

[Paras 4 & 5] 

. Cases referred ’.— 

1. (’28) 51 Mad. 349 : 15 A. I. R. 1928 P. C. 139 : 55 
I. A. 236 : 109 I. C. 626 (P.C.), Muthiali Chetty v. - 
Palaniappa Chetti. 

2. (’39) 1939-2 M. L. J. 375 : 26 A. I. R. 1939 Mad. 
793, Noor Mahomed Mohideen Pillai v. Pechi Ammol. 

3. (’46) 33 A. I. R. 1946 All. 438 : I. L. K. (1946) All. 
788 : 223 I. C. 599, Pokhpal Singh v. Kanhaiya Lai. 

4. (’43) 1943-2 M.LJ. 189 : 30 A. I,R. 1913 Mad.712: 
I.L R. (1944) Mad. 262 : 210 1. C. 197, Rukminamma 
v. Ramayva. 

5. (’34) 15 Lah. 836 : 21 A. I. R. 1934 P. C. 217 : 61 
I. A. 371 : 151 I. C. 221 (P.C), Mohammad Akbar 
Khan v. Musbaraf Shah. \ 

6. (T9) 42 Mad. 844 : 7 A. I. R. 1920 Mad. 804 *. 58 
I. C. 207 (F.B.), Sinnappan v. Arunachalain Pillai. 

T .V. Muthukrishnan lycr for B.Sitarama Raoand 
K. S. Ramamurthy— for Appellant. 

B. Balasinga Satya Nadar ajid V. Ramaswami 
Iyar —for Respondents. 

Judgment. —This case came up to this Court 
.once before in Second Appeal No. 1740 of 1943. 
The only question is whether attachment was 
actually effected in accordance with law of the 
properties in suit purchased by the father of 
• defendants 1 and 2 from defendant 3 on 
26th October 1928. There was an order for at¬ 
tachment before judgment obtained by the 
. plaintiff in a suit o. 8. No. 524 of 1927 in the 
District Munsif’s Court of Tenkasi. The plain¬ 
tiff eventually obtained a decree in the suit on 
11th February 1928 and purchased the properties 
in execution and a sale certificate was issued to 
him on 17th March 1933. If the attachment had 
\been validly made then undoubtedly the title 
acquired by the father of defendants 1 and 2 
- v 'Would not prevail against the title obtained by 


original trial except Ex. G no other documentary 
evidence was adduced to prove the attachment. 
Ibis was alleged to be due to the fact that when 
the plaintiff made an application for copies of 
the relevant documents, the application was 
returned with the endorsement “destroyed.” Tho 
Distriot Munsif held that it had not been proved 
that the suit properties were attached before 
judgment and therefore the sale in favour of the 
father of defendants 1 and 2 was perfectly valid*. 
This finding of the learned District Munsif was 
confirmed on appeal by tho learned Subordinate 
Judge. In tho lower appellate Court there were 
applications made for admission of certain addi¬ 
tional documents which were rejected. There 
was then a second appeal by the plaintiff, 8. A. 
No. 1740 of 1943. The learned Judge, Somayya J„ 
held that the documents sought to be admitted 
in evidence ought not to have been rejected. He 
set aside the decree of the lower appellate Court 
and remanded the appeal for fresh disposal 
after the admission of the new documents. He 


also gave both parties liberty to adduce evi¬ 
dence, if need be, in regard to these documents. 
In pursuance of this order, three new documents 
were admitted as Exs. aa, BB and CC and 
p. ws. 7 and 8 were examined on behalf of the 
plaintiff while D. W. 6 was examined for the 
defendants. After a consideration of the muwtb 
evidence including the evidence ™ 

the learned Subordinate Judge foun 
had been no attachment of *•' jWiT “ 

„a SSL 1 " 

ag r“? mT 9 T V Muthukrishnan Ayyar, learned 
advocate for* the plaintiff-appellant contended 
that the finding of the lower appellate Court 
that there had been no attachment, though 
essentially a finding of -fact, ought not to be 
accepted because it was vitiated by the omission 
to apply certain presumptions which 
have been made in the circumstances of tne 
case. Before dealing with this contention, it is 
necessary to ascertain what facts are to es - 
blished before it oan be held that» valid attach- 
ment in accordance with law had been e 
respect of immovable property. The material 
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provision is o. 21 , R. 54, Civil P. C., which runs 
as follows: 

(1) “Where the property is immovable the attachment 
shall be made by an order prohibiting tho judgment- 
debtor from transferring or charging the property in 
any way, and all persons from taking any benefit from 
suoh transfer or charge. 

(2) The order shall be proclaimed at some place on 
or adjacent to such property by beat of drum or other 
customary mode, and a copy of tho order shall bo 
affixed on a conspicuous part of the property and then 
upon a conspicuous part of the court-house, and also, 
where the property is land paying revenue to the Gov- 

wh^h n th n m ian h ,f ° ffi H ° £ the Collector of the ^strict in 
w * the land is situate, and where the property is 

situate within cantonment limits, in the office of the 

local Cantonment Board and tho Military- Estates 
Officer concerned.” 

Obviously the fact that an order for attach- 
ment has been passed is not sufficient to esta- 
blish the factum of attachment. It was observed 
by their Lordships of tho Judicial Committee in 
51 Mad. 349 1 at page 35G as follows after refer- 
ring to o. 21 , r. 54, Civil P. C.: 

“In view of these provisions the Board listened with 
some surprise to a protracted argument which culmi- 
££J, ln ; he P ro POsition that a property was in law at- 

The^ li en 7;, an ° rder for attac ^ mon t was made, 
fhe result, if this were so, would bo that a person 

holding an order could dispense with attachment 

altogether, as an operation or a fact. Their Lordships 

need not repeat in another form theso propositions 

The order is one thing, the attachment is another No 

property can be declared t> bo attached unless first the 

.'order for attachment has been issued, and secondt in 

execution of that order the < ther things prescribed bv 
tho rules in the Codo have been dono.” ^ 

It is thus clear that an attachment cannot be 
said to have been made unless and until the 
provisions of both the sub-rules have been com¬ 
plied with, that is to say thero must bo, (i) an 
order prohibiting the judgment-debtor from 
transferring or charging the property in any 
way; and ( 2 ) that order must he proclaimed by 
teat of tom tom near tho property and copies of 
tho prohibitory order must bo affixed on a con- 
Bpicuous part of the property, on a conspicuous 
part o the court-house and whore tho property 

!? revenue to tho Government, in 

the ofheo ot the Collector of tho district in which 
the land is situato ; vi le 1939 2 M. L. j 37 o 2 and 

J* R '.l 916 ALTj ' ll ^ ^eo what evi. 

nr^Lr^V 3 acfcuall > r in respect of the suit 

order of 8 **?* ^ reinem kjred that tho 

° ‘'® „l attachment was procure,1 in respect of 

several propert.es some of them paying rovemte 

to tho Government and others situated in a 

/amm village and tho suit properties belong to 

he alter category. Exhibit aa relates evidently 

to tho former prorort.es, because the warrant 

issued to the amin directs that thero should bo 

affixture m the Collector’s office. Thera is a 

return that "a copy of tho attachment (warrant 

• . .1 was affixed on the outside hoard of tho 
1918 M/25 & 28 
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Collector’s office.” Exhibit cc is tho prohibitory 
order and tho schedule thereto contains tho suit 
properties and a house in the same village as 
that in which the suit properties are situate 
Ibis document itself does not carry us further 
than this that a prohibitory order was issued in 
respect of tho suit properties satisfying the 
requirements of sub-r. ( 1 ) of R. 5t of o. 21, Civil 
P. C. 'there is no other documentary evidence 
'Jhe plaintiff attempted to (ill in tho gaps by the 
oral ovidenco of a retired process-server p. w. 8. 
He deposed in the chief examination that alon" 
with him an amin Subbiah Pillai also came and 
effected attachment of tho property. Tho notice 
of the attachment was given to him for service 
while the amm was entrusted with tho attach, 
ment warrant. He then said: 

, ‘™ fc C( J wa3 affixed in the houso on the pro- 
l*-ity after making tom tom in the village.” ^ 

In cross-examination ho added: 

, ftrnin ilffise<l th ° Warrant 11 the south facing 

The evidence already on record does not carry 
tlje matter any further. Tho plaintiff’ himself 
gave evidence as p. w. 6. He deposed as follows: 

°[ l . h ° attac hmcnt order was affixed in tbo 
nnlta office and it was also published by tom tom 

nfitta^ffinV 11 ^^^ W ° UlJ b3 , l l/ ' 2 fur,0 "« 3 (rom the 
nntta office and there may be about 70 houses in tho 

intervening spaco . . . Item 7 in Exhibit VIIL (present 
office P “ OPC would 1)3 1AI * miles from the mitbi 

Trom this evidence it certainly cannot bo 
said that the requirements of sub-rule ( 2 ) of 
O. 21, b. 54, Civil P. C. have been fulfilled. 
There is no evidence whatever, oral or docu¬ 
mentary, that a copy of the order was affixed 
on a conspicuous part of the suit properties. 
There appears to be some evidence chat such an 
affixture was made on the house. But this in 

lt3e 1 13 efficient. When several properties 
are sought to be attached in pursuance of an 
order for attachment, thero must bo proof of| 
affixture on everyone of the properties. This was 
aid down in 1913-2 M. r, J. mo* that where, 
there are eovoral lots of property, an order of 

be dt rae d b i aft K Xei1 v° nIy t0 0110 such Iot cannot 
bo deemed to be effective attachment of other 

lots ot properties In that case tho decree-holder 

attached a house and sixteen parcels of jeroyiti 
lands m the town of EUore. There was a nrocla 
mat ion at the house and affixture of the order 
of attachment on tho building. The order wZ 

Judias he Tfl ^ H Uy ° f th ° land3 - Tbe learned 
Jud as held that the mere proclamation of tho 

attachment and the affixing of tho order on the 
house was not sufficient to effect a valid attach, 
ment so far as the other properties were concern¬ 
ed I his decision is direct authority on tho 
acts of this case because though it has been 
snown that there was an affixture of tho order 
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on the house, there is no proof of affixture on the 
suit lands. 

[3] Mr. Muthukrishna Ayyar contended that 
though there was no direct evidence of affixture 
of the order on the suit lands, a presumption 
could be drawn in favour of the plaintiff under 
S. 114, Evidence Act, illustration (e), viz., that 
judicial and official acts have been regularly 
performed. Under S. 114, Evidence Act, the Court 
may presume the existence of any fact which it 
thinks likely to have happened, regard being 
had to the common course of natural events, 
human conduct and public and private business, 
in their relation to the facts of the particular 
case. It is argued that the plaintiff having ob¬ 
tained an order tor attachment of several pro¬ 
perties including the suit properties and having 
taken steps for due attachment of the iyan pro¬ 
perties and the house in the mitta village, it is 
not probable that he would have . neglected to 
take the required action in respect of the suit 
house alone. It is also urged that there is evi¬ 
dence here that a prohibitory order was issued 
in respect of the suit properties also and the 
warrant of attachment was brought to the vil¬ 
lage by the amin and in fact in respect of one of 
the properties in the schedule to the warrant 
there was an affixture as required by law. It 
may therefore be presumed, so the argument 
ran, that there was an affixture on the lands also. 

[4J Before dealing with some of the decisions 
relied on by Mr. Muthukrishna Ayyar for draw¬ 
ing the presumption aforesaid, it appears to be 
important to bear in mind the distinction be¬ 
tween two things. It is true that illustration (e) 
to S. 114, Evidence Act declares that judicial and 
official acis may be presumed to have been regu¬ 
larly performed. But it does not say that it may 
be presumed that any particular judicial or offi¬ 
cial act has been performed. Mo doubt when the 
only evidence is that a particular judicial or 
official act has been performed and there is no 
other evidence on record, it may be presumed 
that that part.cular judicial or official act was 
regularly performed. But when the dispute is 
whether a particular judicial or official act was 
performed or not, I think there is nothing in law 
which enables a Court to presume that that act 
was as a matter of fact performed. The question 
here is whether there was any affixture at all of 
the order of attachment on the property. If there 
were any reliable evidence as to that fact, I quite 
agree that it may fce presumed, in the absence of 
evidence to the contrary, that the affixture was 
properly made. But I do not think that it is 
(permissible to decide the question in dispute 
^entirely on a presumption. There is nothing in 
any of the decisions cited by Mr. Muthukrishna 
Ayyar to lead me to a contrary view. 


[5] I may also say that it is not obligatory 
on the part of the Court to draw a presumption 
always. The language of 8 114, Evidence Act 
itself indicates that the presumption must be 
drawn in relation to the facts of the particular 
case. A Court may refuse to draw the presump¬ 
tion to assist a party like the plaintiff in the 
present case who comes to Court long after the 
material evidence necessary to establish his case 
had ceased to be available and then seeks to rest 
his case entirely on presumptions It will be 
unfair to the other party who would be unable 
to rebut the presumption which the plaintiff asks 
the Court to draw because owing to the plain¬ 
tiff's conduct in bringing the suit after a long 
delay, the material evidence is no longer avak 
lable. 


[6] The only decision cited by Mr. Muthu¬ 
krishna Ayyar as strongly supporting him and 
which requires consideration is the ruling of the 
Privy Council in 16 Lah. 836. 6 In that case the 
appellant obtained from the revenue Court a 
prohibitory order restraining the debtor from 
transferring the property in the annexed sche¬ 
dule by sale, gift or otherwise. The question was 
whether an attachment of certain lands inclu¬ 
ded in the schedule followed the order of attach¬ 
ment. The Judicial Commissioner of the North 
West Frontier Province held that the attachment 
had not been proved because there was no direct 
evidence that a copy of the order of attachment 
was affixed in the Collector’s office. r l heir Lord¬ 
ships of the Judicial Committee held that as 
there was evidence aliunde that the land was 
attached, it ought to be presumed, in the absence 
of any evidence to the contrary, that all neces¬ 
sary formalities were complied with. r \ hey held 
likewise with reference to a subsequent prohibi¬ 
tory order with reference to which they say as 
follows: 


•‘Here Again the Judicial Commissioner has held that 
because there is no dir<ct e'idence of the fixing ol a 
copy of the order of Attachment in the < ollector s office, 
there was no val d attachment at alb In the r 1 ord- 
ships* judgment there was ample evidence o. an attach¬ 
ment and in the absent of direct ev.dence to the 
contrary it must be presumed that all formalizes were 

duly complied with. 1 ’ 

I do not think that Mr. Muthukrishna Ayyar 
can rely on the decision in this esse as an autho¬ 
rity in his favour. The Privy Council did not 
lay down that in the absence of any evidence 
whatsoever that a judicial or official a os was per¬ 
formed, it is permissible for the Court to presume 
that such an act was performed. On the other 
hand, their Lordships take care to expressly say 
in both places that there was evidence that the 
land was attached. They refer to the report of the 
attaching officer that the lands were attached. 
What was lacking was direct evidence of tbo 
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affixture of the copy of the order in the Collec¬ 
tor's office. This decision therefore cannot help 
the appellant. 

[7] The evidence in this case to my mind 
clearly shows that there was no affixture on the 
lands The plaintiff speaks only to an affixture 
in the mitta officeThe amin speaks to an affix¬ 
ture on the house. There is therefore evidence of 
persons who had knowledge of the attachment 
proceedings and that evidence so far as it goes 
is clearly contrary to the facts alleged by the 
plaintiff. This is not a c*se in which a presump, 
tion could be drawn in the plaintiff's favour. 

[8J As already mentioned it was on account 
of the plaintiff’s delay that the best evidence is 
not available to the Court. He purchased the 
property in 1933 and it has now been found that 
ever since this purchase he has not been able to 
secure possession. Nevertheless, he filed the suit 
only in 1940. nearly seven years after his pur¬ 
chase, by which time the relevant record has 
ceased to be available. 

[9J As pointed out by the Full Bench in 

42 Mad. 844,® 

"the eswuce of an order for attachment U to prohibit 
the judgment-debtor from transfer mg the property 
and until such a prohib tion is proclaimed and made 

*7" u n he Way provided b y rule it cannot be 

This is so because S. 64, Civil P. C. affects 
adversely even the rights of transferees for con- 
aioeration and it is necessary to protect the 
interests of such transferees that the fact of 
attachment should be made known by following 
the procedure laid down by the Code. The lower 
appellate Court was right in holding that the 
plaintiff has failed to prove that there was a valid 
attachment of the suit properties. The second 
appeal therefore fails and is dismissed with costa 
of respondents 1 and 2 . Leave refused. 

C.H.K./R.G.D, Appeal dismissed. 

A. I. R. (33) 1948 Madras 195 [C. N. 97.] 

• Leach C. J. and Lakshmana Rao J. 

M olayu Lakshminarasimhacharyulu _ 

Appellant v. Marinetti Batnam and another 
— Respondents. 

^" Pftteht A PP eala Nos. 65 to 59 of 191C, Decided 
on 19th December 1940, against judgment and decree 

March?940 J “ S ‘ A ’ No8- 2 *> 6 °f 1945, D/ 6th 

(a) Madras Estates Land Act (1 [I] of 1908 as 
amend'd ,n 1915), S 3 (2, (d,. Expl\ 1 Lading th a? 
grant was of named village is question of law — 
Civil P. C. (1908), S. 100. 

A find ng arrived at on the interpretation of entries 
m mam registers that certain grant was not a grant of 
a whole village is not a finding of fact and is not b : nd- 
f^ ttere latent appeal : 31 A. I. R. 1944 Mad. 
40d * FolL [Para 4] 

(b) Madras Estates Land Act (1 [I] of 1908 as 
amended In 1945), S. 3 (1) (d), Expl. l _ Gran, ol 


Uh¬ 
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named village exclusive of poromboke - Land 
estate. 

By reason of the amendment made in 1915, a "rant 

vi!hPp U CS a “ , 8tat V f 1 ex P r ®ssed to be of a named 
v age, irrespective of whether some of the lands in the 

village are already held under inam or service grants or 
whether there has been a reservation of part of the vil¬ 
lage for communal purposes. The test is whether the 
grant purports t> be of a particular village. Hence 
where the grant is of a named village the land covered 
by it constitutes an estate even if the grant reserves the 
poromboke to the grantor. [Paras 2 & 8] 

Cases referred ; — 

1. C43) 1943-2 M. L. J. 289 : 30 A. I. R. l<m Mad 

187 : 206 l. C. 193, Ademma v. Sutyadhyaim Thirtha 

bwamivaru. 

2 J’ 4 ®*'* , L -Mad. 194: 31 A.I.R. 1914 Mad. 
468, Sherfuddm v„Kairoon Bi. 

3 lA 46) i T* P moK Mad - 225: 32 AJ R - 1945 P - C. 
16o I.LR. (194o) Kar. P. C. 314: 72 I. A. 211 (p.n.) 

Secy of State v. Krishnarao. ’ 

K. Mangachiri — for Appellant. 

P. Satyanarayana Kao and P. Satyanarayana 
Haju — for Bespondents. 

Leach C. J. —Until 193G, a grant by a land¬ 
holder of land constituted an estate within the 
meaning of the Madras Estates Land Act, 1908 , 
only if it was a grant of the melwaram and in 
favour of a person who was not the owner of the 
kudivaram. The Madras Estates Land (J bird 
Amendment) Act. 1936, made an important altera¬ 
tion in the law. It provided that if the grant 
was of a whole village, the land comprised in it 
would constitute an estate. It did not matter 
whether it was a grant of both the warams or of 
only one varam nor did it matter who was the 
owner of the kudivaram. In 1943-2 m. L. J 289 1 
a. Division Bench, of which one of us was a 
member, held that a grant could not be regarded 
as a grant of the whole village when there were 
already minor inams and a portion of the vil 
lage had been reserved by the landlord i he 
decision was followed in other cases, i his re- 
sultori in the Legislature amending the Act fur¬ 
ther. By the Madras Estates Land (Amendment) 
Act, 1915 an explanation was added to suh-s (d) 
of cl. ( 2 ) of S. 3 of the Act and numbered 
Explanation (0. It reads as follows : 

Whore a grant as an inam is expressed t) be of a 
named village . tho area which forim the subject-matter 
of the grant shall be deemed to be an estate n >twith- 
standtng that it did n »t includo certain lands -n the 
village of that name which have already been granted 
OD service or other tenure or been reserved lor c ,m- 
munal purpises.” 

It was provided that the amendment should be 
deemed to have had effeot from 3ist October 1936 
the date on which the Madras Estates Land 
(Third Amendment) Act, 1936, came into force. 

f 2 ) By reason of the amendment made in 1946 , 
it is now the law that a grant constitutes ant 
estate if it is expressed to be of a named village ‘ 
irrespective of whether some of the lands in the 
village are already held under inam or service 
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grants ol’ whether there hag been a reservation of 
part of the village for communal purposes. The 
test is whether the grant purports to be of a 
particular village. 

[t] Me will now i i/oceed to state the nature 
of the five appeals before us. They arise out of 
suits tiled by the appellant in tho Court of the 
District Munsif of Bhimavaram for the eject¬ 
ment of the respondents from lands which they 
had occupied as his tenants. The respondents 
pleaded that the civil Court had no jurisdiction 
because the lands formed part of an estate within 
the meaning of tho Madras Estates Land Act. 
The suits were instituted before the amendment 
of tho Act in 1945 and the plaintiff averred that 
the grant under which ho held tho lands was not 
a grant of a whole village. The District Munsif 
found for tho plaintiff on tho ground that parts 
of the village were held under earlier grants and 
that the poromboko was reserved to the grantor. 
ITo relied on the decision in 1943-2 M. L. J. 289. 1 
The decrees for ejectment passed by the District 
Munsif were confirmed by the Subordinate Judge 
of Narasapur on appeal. The defendants then 
appealed to this Court. Their appeals were heard 
by Somayya J. after tho passing of the Madras 
Estates Land (Amendment) Act, 1945. Tho 
learned Judge carefully considered all the rele¬ 
vant documents and found that tho grant was 
of a named village and therefore the defendants 
wero entitled to rights of permanent occupancy. 
Tho learned Judge also held that the grant 
covered tho poromboke. The landholders have 
now 7 appealed under cl. 15, Letters Patent, leave 
having been granted. 

[i] The finding of the Subordinate Judge that 
the grant was not a grant of a whole village is 
not binding on this Court, because it is not a 
finding of fact. It is a finding based on the Sub¬ 
ordinate Judge’s interpretation of certain docu- 
monts. In I.L.R. (1945) Mad. 19i 3 this Court held 
that an inference to bo drawn from entries in 
registers w T as a question of law. Somayya J. had 
the right to form his own opinion as to the effect 
of tho entries in the inam registers and to con¬ 
strue the grant. We are in the same position 
and we agree with the judgment under appeal. 

[5) The lands in suit are within the villago of 
Muggala in the West Godavari district. The 
inam register of 1859 refers to tho village as the 
village of Muggala Agraharam.” It mentions 
that the grant was made in Fasli 1155 (1745-46) 
and that the name of the grantee could not be 
read because part of the document had been 
destroyed. The Inam Commission found that the 
grant included the poromboke and that after 
the grant had been made there had been aliena¬ 
tions of small portions of the land. This involved 
the issue of four pattas, one to the grantee and 


three to alienees in respect of the portions held 
by them. 

[6] In earlier registers the village had been 
referred to as “Muggala Agraharam.” In the 
register kept by the Collector for the year 1851 
three comparatively small plots of land wero 
treated as minor inams, but’obviously this was 
a mistake. The entries in the inam register com¬ 
piled by the Inam Commission in 1859 make it 
quite clear that no minor inams had been 
granted, but there had been alionations of small 
portions of tho land originally granted. In the 
register of 1851 relating to fees paid to village 
officers, tho village is described as “an Agraha¬ 
ram village in a lump sum. “Extracts from the 
inam register for 1853 have also been put in in 
evidence and the village is there referred to as 
“Muggala Agraharam.” The annual settlement 
account for the year 1855-56 also indicates that 
the grant was of the village of Muggala and 
included the poromboke. Certain forms were not 
filled up because it was not necessary to do so, 
the village being a “Bilmuktha Agraharam.” 

[7l While recognising that the entries in those 
registers and accounts are against tho appellants, 
Mr. Somasundaram, who has appeared on their 
behalf, says that they should be disregarded and 
attention paid only to the terms of the grant 
issued on 29th November 1859 as tho result of 
the Inam Commission’s inquiry. Clause 1 of the 
deed reads as follows : 

“On behalf of the Oovornor-in-Council of Madras, I 
acknowledge your title to Agraharam in tho villago of 
Muggala, taluk of Ivaikalojr. district of Mas jipatam, 
claimed to he of acres three hundred and sixty two 
(362.73) of dry land and four acre3 (4.67) of wet land 
exclusive of poromboke.” (i ^ 

In the first place, stress is laid on the word in. 

It is said that if tho Agraharam is in the village 
it cannot comprise the whole of it. In the second 
place it is said that tho words exclusive o 
poromboke” mean that the poromboke was re¬ 
served by the grantor. The grant must be read 
in conjunction with the findings o e nam 
Commission embodied in tho mam register of 
1859. When that is done, we have no doubt that 
the grant was intended to cover tho whole of the 
village. It would certainly be going very far to 
hold that the word “in” in itself implies tho 
grant of a part only of the village. Somayya J. 
considered that the words “exclusive of porom¬ 
boke” had the same meaning as “besides porom¬ 
boke.” In I.L.R. (1946) Mad. ™T y 

Council agreeing with this Court held that t e 
words “besides poromboke” indicated not mere y 
the lands which were cultivated at the time w en 
the grant was made but also all other ng s 

which the grantor had. . „ . , 

[8] The use of the word exclusive m the 

document under discussion may be inapt; but 
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bearing in mind that the Inam Commission 
confirmed the inclusion of the poromboke in 
the grant, the words "exclusive of poromboke” 
should not, in our opinion, be read as reserving 
the poromboke. Even if they could be so read, 
tho position would still be the sarno becauso the 
grant was of a “named village." Being a grant 
of a named village, the lands covered by it con¬ 
stitute an estate within the meaning of tho 
Madras Estates Land Act. The appeals aro dis¬ 
missed with costs. 

O.R.k./d.S. Appeals dismissed. 
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Bell J. 


Kumara Sri Ramulu Pantulu—Plaintiff 

— Appellant v. The Province of Madras, re¬ 
presented by the District Collector of Chiitoor 

— Defendant — Respondent. 

Second Appeal No. 1634 of 194-5, Decided on 5th 
March 1947, against decree of Dist. Judge, Chittocr, in 
A. S. No. 266 of 1944. 


Madras Local Boards Act (14 [XIVJ of 1920), 
Ss. 78 and 79—‘Rent’—Meaning of—Payment made 
for grant of right to cut and carry away timber in 
forest lands. 

The word ‘rent’ as used in the Act is a very wide 
term not merely relating to payments made by a tenant 
to a landlord in the ordinary sense. Where a proprie¬ 
tor of forest lands grants to third patties rights to cut 
and carry away timber from the forest, the payments 
made by the third parties to tho proprietor,* come 
within the meaning of the word ‘rent’ and tho pro- 

p . rl f.V?f ls . ““bio to P ft y hnd c *?s under the first part of 
cl. (in) of S. 79 as the beneficial occupation of the lands 
is in him : 28 A. I. R. 1941 Mad. 414, Pel. on. 

Case referred : — [Faia 6] 

1. C41)I.L.K. (1911) Mad. 747 : 28 A. I. R. 1941 
Mad. 414 : 199 I. C. 20, Venkata Ramayya Appa Rao 
v. Secretary of Stale. 

Satyanarayana for E. Subramaniam — 

for Appellant. 

Government Pleader — for Respondent. 
Judgment.— Tho appeal arises out of a suit 


against tLo Government for the rocovery of 
land ce3s said to have been overcollected from 
tho plaintiff during the years 1940 to 1943. 

[ 2 ] The plaintiff originally agreed to buy 
some forest lands at Karakambadi village for a 
sum of Rs. 91,000, rs. 20,000 tboreof to bo paid 
in advance; (Ex. P-4 dated 26th June 1938). On 
the same day was executed a lease, Ex. r-5, 
whereby the plaintiff took the forest lands with 
the right to cut timber pending payment of tho 
balanco of the purchase price under Ex. p-4. 13y 
1st November 1940 ho had paid the balance and 
he obtained a sale deed executed in his favour 
becoming thereby tho proprietor of the lands in 
question in every souso of the word. His name 
was not, however, registered in the Government 
accounts until 25th February 1942 and by that 
time he had granted to third parties rights to 


cut and carry away the timber from tho Ion-I, 

covered by Ex. P-3 dated 2nd March 1912. 

[3J The Government claimed that hinu-cess 
was payable by him as tho occupier of tho lands 
and that tho amount which the third parties 
paid to him was equivalent to the annual rent 
value within tho moaning of ss. 78 and 79 , 
Madras Local Boards Act, 14 fxiv] of 1920 . 

[4] Mr. Satyanarayana who appears for tho 
appellant contends that these sections do not 
ft Pl>ly tbe particular circnm-tancos of the case. 
Ife says that Ex. p-3 is not p lease but a licence 
to cut timber and sell as firewood and t! at tho 
amount paid by tho persons entitled to cut fire¬ 
wood is not rent within the meaning of the A< t. 

[5] In my opinion the matter is concluded bv 
tba decision in I. l. R. (1941) Mad. 747. 1 This 
was an appeal under cl. 15 of the Letters Bate t 
against a judgmont of Wadsworth J. In that* 
case the owner of a tank let the right to Caleb 
the fish therein anil lie was held to bo liable to 
land-cess under the Madras Local Boards Act, 
since the beneficial occupation of the land forming 
the bed of the tank was in him, and the lan 1 - 
cess is to bo based on the value of the land 
which is to bo guaged by the value of the right 
to fish in the water lying above the land. Whe¬ 
ther land used for quarrying or for grazing or 
for cutting grass is occupied by tenants or not, 
the rental value of such land is liable to l>e 
taxed under Ss. 76 and 79 of the Act if it is con¬ 
sidered as being in the occupation of tho person 
who takes a lease with grazing or grass-cutting 
rights or pays royalty for quarrying, as all these 
paymonts clearly come within tho meaning of 
the term "rent” and the land-cess would be pay¬ 
able under the first part of c-1. (3) of S. 79. 

[6] Kuppuswami Aivar J. in an imreported 
case, (s. a. no. 342 of 1911 ) analyses carefully 
the various rights which are common in South 
India such as enjoying a casurina tojio by cutting- 
trees, quarrying land, removing earth from tank) 
bods and so on, and points out that the royalty 
or seigniorago collected is equivalent to rent. 
There is ample authority to show that the word! 
“ront” is a very wide term not merely relating! 
to payments made by a tenant to a landlord in! 
the ordinary sense. Tho learned District Judgo 1 
has referred to these authorities and he W 03 1 
bound by them. The appellant retained the land 
and got benefit from it and therefore, he is liable 
to pay tax. 

[7] The second appeal is dismissed with costs. 

(Leave refused). 

c.R.K./d.II. Appeal dismissed. 
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Chandrasekhara Aiyar J. 

Nizampatnam Nagachari — Appellant v. 
Kondiparti Butcliayya (died) and another 
— Respondents. 

A. A. 0. No. 56 of 1945, Decided on 11th July 1947, 
from order of Sub-Judge, Tenali, D/- 27-11-1944. 

(a) Evidence Act (1872), S. 114 — Persons living 
as husband and wife — Presumption in favour of 
marriage. 

The presumption to be drawn in favour of marriage 
from co-habitation will have to vary from country to 
country or society to society. Where concubinage is 
permitted or recognised or where even if it is not ex¬ 
pressly permitted it is winked at or condoned by the 
society to which the parties belong, the presumption 
in favour cf marriage becomes weak. But where it is 
established by evidence that a man and woman were 
not merely living together but professed themselves to 
be husband and wife and were treated as such by the 
society iu which they moved and this conduct and 
recognition extended over a sufficiently long period of 
time, a presumption can well bo drawn in favour of 
marriage : 35 Cal. 232 (P.C.), Bel. on. [Para 1] 

(b) Evidence Act (1872), S. 114 — Custom not 
sanctioning re-marriage of widows — Presumption 

of marriage atter enactment of Hindu Widows’ 
Re-marriage Act. 

Where the association of two persons living together 
as man and wife could not result in a legal marriage 
between them, it may bo that tho presumption of mar- 
i/age cannot bo raised ; but where they could have 
married each other and law permitted such a marriago 
notwithstanding any custom, the presumption of mar¬ 
riage can be drawn. Thus a finding about the pre¬ 
sumption of marriage between a man and Hindu widow 
of the Kamsali community cannot be challenged on 
the ground that there is no custom for sanctioning 
re-marriage of widows, after the enactment of the 
Hindu Widows’ Re-marringe Act. (Para 4] 

Cate referred : — 

1. ( 08) 35 Cal. 232 : 4 L. 13. R. 175 (r.C.), Ma Ween 
Di v. Ma Kin. 

K. Bhimasankaram for G. Venkatarama Saslri _ 

for Appellant. 

x>. S. Bamacliandra Bao — for Respondents. 

Order. — It is urged for the appellant that 
the learned Subordinate Judge went wrong in 
deciding points 1 and 2 in favour of the legal 
representatives of tho plaintiff and against de¬ 
fendant 4. The finding of the Subordinate Judge 
is to the effect that though Venkatarattamma 
and Durgiah were living together and passing 
themselves off as husband and wife before 
society, there was no presumption that they were 
legally married. It is, of course, true that tho 
presumption to be drawn in favour of marriage 
m co-habitation will haveto vary from country 
0L ’ society to society, as pointed out 
by the Privy Council iu 35 Cal. 232. 1 Where eon- 
|Cu 13 Permitted or recognised or where 

( even if it is not expressly permitted it is winked 
jat or condoned by the society to which the parties 
'^long, the presumption in favour of marriage 

S! But Wh6rG ifc 13 established by 

that a man and woman were not 
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merely living together but professed themselves] 
to be husband and wife and were treated as such 
by the society in which they moved and this 
conduct and recognition extended over a suffi¬ 
ciently long period of time, a presumption can 
well be drawn in favour of marriage. 

[ 2 ] It is contended for the appellant that in 
the present case there is evidence on record to 
show that Venkatarattamma and Durgiah whom 
it is alleged, she married after first husband’s 
death lived together as husband and wife and 
were treated so by the members of the com¬ 
munity in whose midst they were living and 
that this evidence has not been considered by 
the learned Subordinate Judge adequately. The 
appellant is therefore entitled to ask for a revised 
finding on the point which is whether Venkata¬ 
rattamma married Durgiah after the death of 
her husband Nagayya, and whether in the 
absence of any direct proof of such marriage, it 
can be presumed that they were married. The 
finding will be submitted on the evidence on 
record within six weeks after the receipt of this 
order by the lower Court, the parties being given 
ten days for objection thereafter. 

[On receiving the finding the Court delivered 
the following judgment.] 

[3] Judgment. —The finding sent up by the 
Subordinate Judge is to the effect that the evi¬ 
dence warrants the presumption of marriage 
between Durgiah and Venkatarattamma. This 
finding is in favour of the appellant and against 
the respondents; for if it is accepted, the appeal 
has to be allowed and tho plaintiff’s suit has to 
be dismissed. 

[ 4 ] This finding is challenged on two grounds: 
firstly, that in the Kamsali community to which 
tho parties belong there is no custom for sanc¬ 
tioning re-marriage of widows and secondly that 
the evidence placed before the Court does not • 
warrant the presumption drawn. So far as the 
question of custom is concerned, we steer clear 
of it for the simple reason that under the law, 
after the enactment of the Hindu Widows Re¬ 
marriage Act, Venkatarattamma could havo 
married Durgiah and the marriage would be a 
lawful one. If the association of two persons 
living together as man and wife could not result 
in a legal marriage between them, it may bo 
that the presumption of marriage could not be 
raised in such a case; but where they could have 
married each other and law permits such a 
marriago notwithstanding any custom, it is diffi¬ 
cult to see why the presumption should not 
come into play. 

[ 5 ] The evidence on which the lower Court 
relied justifies thd drawing of the presumption. 

All that is wanted is the conduct of the parties 
concerned as well a3 the repute in the locality 
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in which they were living, and it is pointed out 
by the Subordinate Judge at the end of para. 4 
that not only Venkatarattamma and Durgiah 
put themselves forward as husband and wife 
claiming to have been married under a regular 
ceremony at Rajahmundry but that they were 
also treated by the society as husband and wife 
for over 20 years. More than this is not required 
for enabling the presumption to be drawn. 

[6] The finding is accepted, and the result is 
that the decree of the lower Court is set aside 
and the plaintiff’s suit dismissed with costs here 
and in the Court below, the plaintiff being liable 
to pay court-fee due to Government. Leave 
refused. 

O.R.k./d.H. Appeal allowed. 


A. I. R. (35) 1948 Madras 199 [C. N. 100.] 

Wadsworth J. 

Sankaral ingam Filial — Petitioner v. 
Thenpalamyandavar Temple, Yennaiyiram 
Pillayar Koil Street, Tinnevelly through its 
Trustee, R. Vellayyam Pillai and others — 
Respondents. 

Civil Revn. Petn. No. 451 of 1946, Dooideil on 
17-4-1947, from order and judgment of Dist. Judge, 
Tinnevelly, D/- 13-10-1945. 

Limitation Act (1908), Arts 132 and 181 —Madras 
Hindu Religious Endowments Act (2 [II] of 1927), 
S. 44 — Application under, to enforce charge — 
Article applicable. 

Under a settlement deed one S acquired certain pro¬ 
perty. By the same deed a charge was created in favour 
of a temple. The charge was to come into operation on 
the death of the settlor who died in 1935. On 
14-11-1942 an application was filed to recover the 
expenditure incurred by the temple on the object con¬ 
templated in the charge from 26-2-1938 : 

Held that the application was in effect an appli¬ 
cation to • nforce a charge and that it was filed as 
an apolication rather than a suit by reason of the 
speo al procedure la : d down in 8. 44. Tho Article appli¬ 
cable was Art. 132 and not Art. 181 wh-ch applied 
only to applications under the Civil P. C. (1908). Tho 
appl’cation was, therefore, not barred by limitation: 
31 Mad. 24, Expl. ; 7 A. I. R. 1920 Mad. 974, Rel. 
on ; 22 A. I. R. 1935 Lah. 982, Dissent. [Pam 2] 
Annotation : (’4‘2-Com.) Lim. Act, Art. 181, N. 2, 
Pt. 2 ; N. 22, Pts. 1 to 3 ; Art. 132, N. 8. 

Coses referred :— 

1. (’08) 31 Mad. 24, Sambasiwa Mndaliar v. Pancha- 
natha Pillai. 

2. (’20) 12 M. L. W. 535 : 7 A. T. R. 1920 Mad. 974 : 
60 I. C. 123, Dnrayya Sologan v. Vcnkatarama 
Naicker. 

3. <’35 1 22 A. I. R. 1935 Lah. 982 : 17 Lah. 391 : 160 
I. C. 630. riussain Bakhshv. Secretary of State. 

N. C. Raghavachariar — for Petitioner. 

D. Ramaswami Iyengar — for Respondents. 

Order. — This revision petition arises out of 
an order under S. 44, Madras Hindu Religious 
Endowments Act. Tho petitioner was res¬ 
pondent 1 in tho lower Court. Under a settle¬ 
ment deed dated 10-12-1926, ho acquired certain 


property and by the same settlement deed a 
charge was created in favour of the temple now 
represented by the contesting respondent for an 
annual payment out of the income of tho land 
of 1 $ kottahs of paddy worth at that time ap. 
proximately rs 18. The charge was to come into 
operation on the death of the settlor who died in 
1935. The oharge was not enforced by the temple 
until the present proceedings began. Meanwhile, 
the present petitioner in May 1938 usufructuarily 
mortgaged the property to respondent 2 in the 
Court below, and on 26-5-1912 lie sold the pro¬ 
perty to respondent 3 in tho Court below 
subject to the usufructuary mortgage. On 
14-11-1942 the present petition was filed to re¬ 
cover the expenditure incurred by the temple in 
the object contemplated in the charge from 
26-2-1938. 

[ 2 ] The main contention argued before me is 
that the application was barred by limitation. 
At any rate so far as the petitioner is concerned, 
it is urged that .Art. 181, Limitation Act govern¬ 
ed tho claim. It was however held by the 
lower Court that Art. 131 had no application 
since the operation of this Article is confined 
only to applications under the Code of Civil 
Procedure. In revision, my attention has been 
drawn to the decision in 31 Mad 24 1 which 
applied Art. 178, Limitation Act corresponding 
to the present Art. 181 to an application under 
S. 40, Revenue Recovery Act, hut this decision 
expressly proceeds on the basis that the appli¬ 
cation was in reality one under the Code of 
Civil Procedure which was invoked by the pro¬ 
visions of the Revenue Recovery Act. The deci¬ 
sion has been so explainod in 12 M. L. W. 535* 
which re-states the well-established rule that 
Art. 181 does not apply to applications other than 
those under the Code of Civil Procedure. On 
behalf of the petitioner, reliance is also placed on 
the decision of a single Judge of the Lahore 
High Court in A. I. R. 1935 Lah. 982 3 where 
Art 181 was* applied to an application under 
S. 16, Telegraph Act. Tho learned Judge does 
not consider tho question whether Art. 181 can 
be applied to applications under special Acts, 
and with great respect I have little doubt that 
the decision in question would not be held to be 
good law in this High Court. It seems to me 
that tho view of the learned District Judge is 
correct that this application is in effect an appli¬ 
cation to enforce a charge and that it is filed as 
an application rather than a suit by reason of the 
special procedure daid down in S. 44, Madras 
Hindu Religious Endowments Act and that the 
limitation applicable thereto would bo the period 
of limitation applicable to a suit for the same 
relief, that is to say, under Art. 132. I hold that 
the application is not barred by limitation. 
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[3] The petitioner apprehends that under the 
form of the decree he might he held personally 
liable for the amount which accrued due under 
the charge during the period for which he was 
in possession of the property. No doubt, the 
decree does contain an express clause that nei¬ 
ther respondent l nor respondent 2 would bo 
liable to be arrested for default, from which it 
might to inferred that their personal properties 
other than the charged property might be pro¬ 
ceeded against in the event of any deficiency on 
the sale of the charged projierty. It is however 
quite clear from the penultimate sentence of 
Para, 12 of the judgment that none of the res¬ 
pondents are personally liable for the claim, and 
it follows that the final decreo should provide in 
default of payment for the realisation of the 
claim from the charged property and that there 
should be no personal decree either against the 
respondents or their individual property. 

[4] With these observations, the revision peti¬ 
tion is dismissed with costs of respondent 1 . 

C.R.K./D.H. Revision dismissed. 

0 

A. I. R. (35) 1948 Madras 200 [C. X. 1G1.J 
Gentle C. J. and Govindarajachari J. 

Tadepalle Venkatasastri — Appellant v. 
Parichi Umamaheswara Venkata Jagannadha 
Rao and another — Respondents . 

o »P?n te £ 3 PateDt A PPeal No. 98 of 1946, Decided on 
* r f 0m decree ofR ajamannar J., in S. A. No. 207 

of 1946, D/- 16-10-1946. 


A. I. R, 

Summary Suit No. 4 of 1938 heard by the Revenue- 
Divisional Officer, Tenali, whose decision was 
upheld on appeal by the District Collector. 
Guntur, and subsequently by the Board of 
Revenue, is not binding upon him. The sole 
matter requiring consideration is whether the 

Revenue Court had jurisdiction to entertain the 
summary suit. 

[ 2 j The appellant had occupied the office of a 
karnam of a village named Surapalli for many 
years. In Summary Suit No. 4 of 1938 the plain¬ 
tiff in that suit, the defendant in the proceedings 
out of which this appeal arises, claimed that he 
was properly the karnam of the village. The 
ultimate result of the appeal to the Board of 
Revenue was that there was a decree in favour 
of the plaintiff in the summary suit. It is in 
respect of that decision that the present appellant 
seeks a declaration that that decision is wrong, 
null and void, and is not binding upon him. 

f3l If the Revenue Courts had jurisdiction to 
entertain the suit, and it would follow the appeals 
from the decision in the suit, then the present 
proceeding by the appellant has no foundation 
and must fail. The matter came on second appeal 
before Rajamannar J. who found that the Reve¬ 
nue Courts had jurisdiction, the civil Courts had 
not jurisdiction, and he decided the appeal against 
the contentions of the present appellant; but he 
gave leave for an appeal pursuant to the Letters 

Patent. Hence the matter has come before this 
Bench. 


Madras Hereditary Village Offices Act 

[III] of 1895), S. 13 (1)—Whether there must exi 

vacancy in office, for jurisdiction of Collector to t 
suit. ~- 

The authority ami jurisdiction which are given to t'. 
Collector to receive a su't under sub-s. (l)of S. 13 hav< 
iimitatton; but the limitation is that the only suitwhb 
ti hoM? ca ”‘entertain is one in which a person clain 
° is® office or to en J°y its emoluments. There 
by S n n ,i up ! n the Co,,ector t0 entertain a sui 
office Tho ?‘ miDg ‘° be the ri g hlful occupant of e 
that tl Jc f 13 ? othln g in the section which requir. 
exial fn ^ ^ entertained only when a vaSanc 
Si? th . e offic e itself. Hence the Collector ht 
5* j entertain and determine a suit by tb 

karnam nHu' 0 H is tlie P r0 P° rl y constitute 
arnam of the village and not the defendant. [Para 8 

tny^ s H 2 Ylt^ e ViUag ' 0ffi « 5 A “ < 

authority wi , tbdraw from the civil Court 

if the f 1 4 1D ? S arisiD 8 un der the Act, Bu 

foot act without 1 °T at . ed 13 I 1 ) of the Act did ii 

right, in respect on? tb , en there would 6tUJ 1x51 

come to the civU Court ii i° r the a 88*i© v ed person h 

“ had wi *^iu^ct°n W '[Pr» 

P. Somasundaram—iox *. 

Government Pleader and £ Ba0 

n „ . __ ,—for Respondents 

in n 6 m C ;br. J T w appallant was the plaintifl 

SeLn] nl D Uted ,^ ? re the District Monsif oi 
EepaUe olaunmg a deolaration th at tt6 deore6 ii 


[4] The question whether the Revenue Court 
had jurisdiction is dependent upon two sections 
of the Madras Hereditary Village Offices Act, 
1695. Section 13 (1) of that Act provides as 
follows : 

“Any person may sue before the Collector for any of 
the village offices specified in S. 3 or for the recovery of 
the emoluments of any such office, on the ground that 
ho is entitled under sub-s. (2) or (3) of S. 10, Madras 
Proprietary Estates Village Service Act, 1894, or under 
sub-a. (2) or (3) of S. 10 or sub-s (2) or (3) of S. 11 or 
S. 12 of this Act, as the case may be, to hold such 
office and enjoy such emoluments.” 

Section 21 is as follows : . „ A . . . , 

“No civil Court shall have authority to take into- 
consideration or decide any claim to succeed to any of 
the offices specified in S. 3 or any question as to the 
rate or amount of the emoluments of any such office or, 
except as provided in proviso (ii) to &ub-s. (1) of S. 13, 
any claim to recover the emoluments of any such, 
office.” 

The other provisions of Ss. 13 and 21 need receive 
no reference. 

[6] The office of karnam, to which the appel¬ 
lant seeks to assert a right, is one of those 
specified in S. 3 of the Act. Section 10 of the 
Act provides that when a vacancy occurs in any 
of the village offices specified in S. 3, the Collector- 
shall fill up the vacanoy in accordance with the 
provisions of that section. 
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[C] Mr. Somasunclaram, on behalf of the 
appellant, argued that the revenue Court had 
no jurisdiction to entertain the suit in -which his 
client was the defendant since, at the time of its 
institution or at all, there was no vacancy in the 
office of karnam, and, he contended, that no suit 
can be entertained by the Collector under S. 13 
(l) of the Act unless there is a vacancy. 

[7] In support of his argument, ho refened to 
the words of S. 13, particularly the following : 

“ .... on the ground that he is entitled under 
sub-s. (2) or (3) of S. 10, Madras Proprietary Ldtates 
Village Service Act, 1894, or under sub-s. (2) or (3) of 
S. 10 or sub s. (2) or (3) of S. 11 or S. 12 of th : s Act, 
as the case may be, to hold such office and eujoy such 
emoluments.” 

He argued that, bv those words, the section 
conferred jurisdiction upon a Collector to onter- 
tain a suit only when the provisions of the cited 
Bub-secitons existed; S. 10 of the Act, deals with 
the filling of an office when a vacancy occurs, 
lie therefore argued that no suit in respect of 
the office can be entertained save when there is 
a vacancy. 

[8] In my opinion, that contention is not' 
sound. Tb~ authority and jurisdiction which 
are given to the Collector to receive a suit under 
sub-s. (l) of S. 13 have a limitation; but the limi¬ 
tation is that the only suit which a Collector 
can entertain is one in which a j>erson claim 3 to 
hold an office or to enjoy its emoluments. The 
words to which Mr. Somasundarain referred do 
not relate, as he suggested, but they refer hack 
to the words, “Any person may sue”. The section, 
to my mind, means this: that any person may 
sue on the ground that he is entitled under S. 10, 
sub-s. (2) or sub-s. (3) of the Act, to hold an 
office of which he seeks to obtain possession. 
These words merely indicate the nature of the 
suit which the Collector is authorised to entertain 
by the section. I can find no support in the 
section for the argument which was put forward 
on behalf of the apiellant. There is no limitation 
ui*>n tho Collector to entertain a suit, savo as to 
ithe naturo of the suit, namely, so far as is 
material in tho present instance, by a person 
claiming to be the rightful occupant of an office. 
There is nothing in the section which lequires 
that the suit can bo entertained only when a 
(vacancy oxists in tho office itself. It follows that 
Summary Suit No. 4 of 1938 was one which the 
Collector had jurisdiction to entertain and deter¬ 
mine, and it also follows that the appeals which 
followed from the decision in that suit, also were 
with jurisdiction. 

[93 Whilst 8. 21 of tho Act withholds from a 
civil Court authority to take into consideration 
or to decide claims to succeed to any office 
specified in S. 3, I think that little need bo said 
regarding that section. Even in its absence from 


the statute and even if 8. 13 (l) were profit 
alone, nevertheless I cannot see that the apj ollant 
has any right to challenge the correctness of the 
decision of the revenue Courts. If s. 21 w( re 


-absent from the statute, then an aggrieved jor- 
son would be entitled either to come, to the 
civil Courts or to seek relief from tho Tribunal 
specified in the Act, and having taken his 
grievances to the particular special Tribunal and 
having faded Ihor t! o matter could not be 
brought to this Courl by way of an :v\ca! from 
the Revenue Courts. I'uither, ii . qu : m clear 
that S. 21 doe3 withdraw from ii • civil Court--' 
authority to consider claims arising under tuC 
Act. I think it desirable to add tint if tin- tribu¬ 


nal created by s. 13 (l) of the Act did in fact' 
act without jurisdiction, then there would still be 1 
a right, in respect of S. 21, for the aggrieved 
person to come to this Court if ho could show 
that the special tribunal had acted without juris- 1 
diction. In my view the appeal from Rajamun- 
nar J. must fail and should be dismissed with 
costs of respondent 1 . 

Goyindarajachari J—I agree. 

C.H.K./r.g.D. .Ippcal dismissed. 


A. I. R. (33) 1948 Madras 201 [C. N. 102.] 

IIORVVILL J. 

Pangiduri Ankamma and another — Peti¬ 
tioners v. Vootla liaghavamma and others 
Respondents. 

Civil Revn. Petn. No. 1582 of 1915, Decided on 
21-2-1947, from order of Dist. Mmisif, Bapatlu, Dj- 
0-8-1945. 

Limitation Act (1908), S. 5 — Application by ex¬ 
minor to set aside wrongful order — Reasonable 
time. 

The question as to what is a reasonable lime within 
which an application should be made by an ex-minor 
to set aside u wrong order would depend on when the 
minor tame to know of the order in quosPon and whe¬ 
ther lie had access to persons who could give him 
advice. As 8. G of the Act shows, the Legislature con¬ 
siders that, as a general iule, three years from the date 
on which a minor attains majority is a reasonable time 
within which he may be expected to take action. 

(Para 3] 

Annotation: (’42 Com.) Lim. Act, 8. 5, N. 16. 

Cases referred.— 

1. (’24) 11 A. 1. It. 1924 P. C. 198 : 4 Put. G1 : 51 LA. 
321 : 81 I. C. 747 (P. C.), Laehmi Narain v. Bnlmu- 
kund. 

2. (T3) 25 M. L. J. 148 : 35 All. 331 : 40 I. A 151 : 
10 O. C. 194: ID I. C. 52G (P. C.), Debi Baksh Singh 
v. Habib Shah. 

3. (’ 28 ) 15 A. I. It. 1928 Mad. 914 : 51 Mad. 701 : 
112 1. C. 11(5 (F.B.), Perumnl Pillai v. Perumal Chetti. 

V. Subramanxam — for Petitioners. 

K. Krishnimurthy and Ch. Raghava Rao—tor Res¬ 
pondents. 

Order. — Original Suit no. 394 of 1930 
was a suit for dissolution of partnership and for 
accounts. On 12-5-1931, a preliminary decree was 
passed, and a Commissioner appointed for exa- 
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mining the accounts; after he had filed his report, are grounds for doing so. It is not denied in this 
the suit was posted to 10-10-1910 for hearing Court that the order on 24 10-1940 was wrong 
objections to the Commissioner’s report and for and should be set aside if the petitioners had 
passing the final decree. Two days prior to that satisfied tho Court that they had acted without 
date, however, defendant 2 had died and his. undue laches. 

death was reported by the plaintiff to the Court. [3J It is contended that since more than four 
When the suit came up for hearing on 10-10-1940, years were allowed to lapse before the petitioners 
the Court ordered the plaintiff to bring the legal took steps to set aside the wrongful order of, 
representatives of defendant 2 on record and 24-10-1940, the petition should not be allowed. It! 
posted the suit to 21-10-1940 for that purpose. As is always difficult to decide what is a reasonable 
however, according to the Commissioner’s report, time within which an application should be made 
nothing was due to the plaintiff, and a consi- by an ex-minor to set aside a wrongful order. Itl 
derable sum was payable to defendant 2 , the would depend on when the minor came to know! 
plaintiff naturally did not comply with tho of tho order in question and whether he had! 
•order of the Court. So on tho adjourned date the access to persons who could give him advice. As 
suit was dismissed for default. At that time, the S. 6, Limitation Aot shows, the Legislature conJ 
son3 of defendant 2, who were the legal re- siders that as a general rule, three years from 
presentatiyes, were still minors, the elder of the date on which a minor attains majority is a 
tlu m attaining majority only on 16-11-1941. reasonable time within which he may be expected 
On 15 11-1944, the sons filed I. A. No. 1907 of to take action. The present application was filed! 
1944 against the order on which this petition has within three years of the first petitioner’s rnajo- 
beon preferred, as well as other petitions to ex- rity; and petitioner 2 is still a minor. It does not 
cuse delay and to bring the legal representatives seem that tho petitioners had any special means 
on record, with which wo are not now concerned, of knowing soon after the majority of peti- 
By this petition, the petitioner sought to have tho tioner 1 that tho order of 24-10-1940 had been 
order of 24-10-1910 set aside, claiming a right passed adversely to their interests. Their mother 
to do so under o. 9, and other provisions of the may havo known it or, on tho other hand, she 

Civil P. C., including S. 151. r lhe District Mun- may not. It does not appear that the petitioners 

sif of Bapatla came to the conclusion, following had any one to whom they could turn for advice, 

A. I. R. 1924 P. C. 198 1 and other decisions, that other than their mother, who had been brought 

the order jassed by his predecessor on 24-10-1940 on record as their guardian in some other pro- 

was an order without jurisdiction; but he held ceedings, but we do not know to what extent 

that the application of the petitioners was barred she had an intimate knowledge of her husband’s 

by limitation. He therefore dismissed the appli- affairs. It is therefore difficult to say that tho 
cation. '[ ho petitioners had alleged that peti- petitioners havo been guilty of any gross laches, 
tioner 1 came to know of tho advcrso order Tho order of 24 - 10-1940 should therefore bo set 
passed on 24-10-1940 from one Venkataratnam, aside on terms. 

only, ten or fifteen days before they filed their [4] In view of the arguments on behalf of tho 
•application. Iho Court found that that was not petitioners in the lower Court and the reasonable 
true; and as the application had not been made attitude taken by tho learned advocates for the 
within the period allowed for review, dismissed respondents in this Court, I do not think that 
the application. there should be any order as to costs in this peti- 

f2] iho learned advocate for the petitioners tion hero or in the Court below, 
has cited, A. I. R. 1924 p. c. 198, 1 25 M. L. J. 148, 2 [ 5 ] In considering on what terms the order 

A. I. R 1928 Mad. 914 3 and other decisions to of 24 10-1940 should be set aside, regard should 
show that once a preliminary decree has been be had to tho circumstance that the dismissal of 
passed, the Court has no jurisdiction to dismiss the suit on that date was due to the failure of 
the suit for default, that the ordinary rules with the plaintiff himself to take the steps ordered by 
regard to the abatement of a suit do not apply at the Court. As, however, a considerable period 
this stage, and that the Court has a duty inde- has elapsed, and it may be far more difficult 
pendently of the conduct of the parties, to work now for the plaintiff to gather the materials for 
out the details of the preliminary decree. These the rehearing of O. 8. no 394 of 1930 than it 
decisions also point out that the only provision would have been some yeare ago, I think it 
of law under which a Court can set aside its would be equitable if the petitioners were order- 
wrongful order dismissing a suit after passing a ed to pay half the costs incurred by the plaintiff 
preliminary decree is under 8 . 151 , Civil P. C. in the final decree proceedings in O. S. No 394 
and that a Court that has passed such a wrong of 19:30, which we may take as R3. 25, as a condi- 
o er should remedy it by invoking its inherent tion precedent to the setting aside of the order of 
powers under S. 151, Civil P. C., whenever there 24-10-1910. For that purpose, the petitioners will 
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be given one month’s time from this date. 
Mr. V. Subramaniam has agreed to pay the 
amount to the plaintiff’s advocate in this Court. 
C.B.K./V.R. Order set aside. 


A, I. R. (35) 1948 Madras 203 [C. N. 103.] 

Kufpuswami Ayyar J. 

V.'Subramania Aiyar—Appellant v. S. C. 
Annasami Iyer and others — Respondents. 

Appeal No. 301 of 1945, Decided on 3-2-1947, against 
appellate order of Sub-Judge, Tuticorin, D/-12-7-1945. 

Civil P. C. (1908), S. 13—Submission to jurisdic¬ 
tion—What amounts to. 

The pJaintiS filed a suit in Trivandrum Court. Tho 
defendant did not appear. The pla'ntiff got a commis¬ 
sion issued to the Court at Srivaikuntam to have tho 
defendant summoned and examined as a witness. Tho 
defendant appeared and pleaded that the Court at Tri¬ 
vandrum had no jurisdiction to try tho suit. He, how¬ 
ever, engaged a counsel, objected to the questions put 
to him in his examination and finally got himself 
oross- examined and raised a plea in the course of cross- 
examination which, if it l.ad been accepted by tho 
Court would have ended in the dismissal of the suit: 

Held, that tho commission evidence was part of tho 
records of the case in the Trivandrum Court and when 
the defendant voluntarily gave materials which formed 
the records of the case hia act amounted to submission 
to tho jurisd : ctiou ol Trivandrum Court. [Para 2] 

Annotation: _ ('44-Com.), C. P. C., S. 13, Ncte 9, 
it. 8; Noto 12, pt. 8. 

Case referred :— 

1. {‘34) 57 Mad. 824 : 21 A. I. It. 1934 Mad. 434: 149 
I. C. 1168, Narappa Naicken v. Govinda Itaja Naickon. 

Ch. Raghava Rao — for Appellant. 

T. M. Ramaswami Iyer — for ltespondents. 

Judgment. — The appellant is the legal re¬ 
presentative of the judgment-debtor in o. S. 
No. 323 of Andu 1111 on the file of the Principal 
District Muneif’s Court, Trivandrum. The respon¬ 
dent is the decree-holder. Tho appeal arises out 
of proceedings in execution of the decree in the 
suit stated above. Tho defendant in tho suit was 
not a resident of Travancore State and it has been 
held by both the lower Courts that tho suit was 
uot one cognizablo by the Trivaudrum District 
Munsit’s Court, against tho defendant therein 
and the plea raised by tho legal respresentativo 
of tho defendant was that the decree was passed 
without jurisdiction and therefore ought not to bo 
executed. Both the Courts have found that there 
was submission to the jurisdiction and therefore 
the decree was validly passed and could bo 
executed. It is as against that order this uppeal 
hns been filed. 

[2] It has been held by a Bench of this Court 
iu 57 Mad. R24, 1 that tho question as to whether 
there was submission to the foreign Court is a 
question of fact. Since the lower Courts have 
found in this case that there was submission by the 
defendant, it is not open to me in second appeal 
to go behind that finding. The suit was filed in 
aspect of a chit fund conducted by the defendant 
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as a stake-holder who was living in Srivaikuntam 
in the Madras Presidency. Tho plaintiff had 
taken half a chit and was a successful bidder 
and he sued to recover the balance of tho chit 
amount due to him. The suit was filed as stated 
above in the Trivandrum District Munsif’s Court 
and the defendant did not appear in that Court. 
Evidence had to bo let in, and therefore the 
plaintiff got a commission issued to tho Srivai¬ 
kuntam District Munsif’s Court in the Tinnevelly 
district to have tho defendant in the suit sum¬ 
moned and examined as a witness. Thu defendant 
appeared in the Srivaikuntam Court, pleaded 
that the District Munsif of Trivandrum had no 
jurisdiction to try the suit and ho also protested 
against aDy enquiry being made by his being 
examined as a witness in that case. The District 
Munsif of Srivaikuntam held that the question as 
to whether tho Trivandrum Court had jurisdic¬ 
tion or not was not going to bo decided by 
him and that ho had jurisdiction as a Court 
to which the papers were sent for examination 
on commision to call upon tho defendant 
who was within his jurisdiction and exa¬ 
mine him and that ho had to answer questions. 
At the same timo tho District Munsif of Srivai¬ 
kuntam pointed out that this will not amount to 
submission to jurisdiction. The defendant who had 
to be examined on commission if ho had merely 
answered tho questions put to him by Court 
would not have done anything voluntarily to 
charge him with having submitted to the jurisdic¬ 
tion of the Court. But he engaged a counsel. He 
objected to tho questions put to him and got 
orders passed thereon by the Court and finally 
got himself cross-examined and gave statements 
which were likely to affect the merits of the case. 
One of the defences raised by him was that tho suit 
was not maintainable unless security bonds had 
been obtained and this was elicited notin chief exa¬ 
mination but in cross-examination. It is therefore 
a case in which it cannot bo said that in tho 
enquiry before tho Commissioner which the de¬ 
fendant w r ould have certainly known would go to 
the District Munsif of Trivandrum and was likely 
to influence him in the decision of tho case, tho 
defendant did not make a voluntary act. It was 
a voluntary act and the question is whether such 
a voluntary act would amount to submission to 
jurisdiction. In Dicey’s Conllict of Laws, Edn. 5 , 
at p. 407 this question i3 dealt with thus: 

“A person who voluntarily appears as defendant in 
an action submits himself to tho judgment of tho Court 
so that be cannot afterwards disputo its jurisdiction. A 
submission is. however, held to be voluntary, not only 
when the defendant appears and pleads to the merits of 
the ca^e without protesting against the jurisdiction, but 
aho when, although pretesting, he also pleads to the 
merits and even :f he merely appears in order to protest 
against the jurisdict on. The ground on which such an 
appearance as the last can be deemed v^.uutary is that 
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there is no compulsion on a defendant ta recognise in 
uuy way the jurisdiction of a Court which ha-: not, under 
the rules dealt with in this Digest, jurisdiction over 
him; if therefore, he chooses to appear and to objeot to 
the jurUd.ct on of the Court, he involves himself in the 
necessity of submitting to that jurisdiction, if the plea 
to the jurisdiction should be disallowed by the Court. 
Nor does it make any difference what tho motive of his 
appearance may be. An appearance is equally voluntary 
whether it be motived by the fact that the defendant 
has property within the jurisdiction of the Court on 
which execution may be —or has actually been—levied in 
the event of judgment going against him by default, or 
even by the fact that, though he has no property with¬ 
in the jurisdiction, his business often takes him within 
the jurisdiction so that the judgment of the Court 
might be made effecti\e against him.” 


It is thus clear that even though a man protests 
against the jurisdiction of a particular Court and 
pleads that the Court had no jurisdiction and 
uoes not submit expressly still if lie does any act 
which is likely to place his view point before the 
trial Court and if he is likely to be benefited by a 
decision in his favour, it must be presumed that 
he voluntarily did an act which would amount 
to submission to the jurisdiction of Court. In this 
case there was no obligation on the part of the 
delendant to engage a counsel or to take part 
in the proceedings. lie could be prosecuted only 
if ho refused to answer questions put to him. 
ihe defendant not only engaged a counsel but 
asked him to object to the several questions 
which were put to him. He even got himself 
cross-examined and in the course of his cross- 
examination raised a plea which if it had been 
accepted by tho Court would have ended in the 
dismissal of the suit. It is therefore clear that 
this is a case in which there was a voluntary act 
done by the party in the trial of tho suit and 
beforo tho decree was passed in which the defen¬ 
dant look the risk or a chance of getting a deci¬ 
sion in his favour. It is therefore a case in which 
the defendant did take part in the proceedings 
though he did not appear in tho Court at Tri¬ 
vandrum. The commission evidence taken in 
Srivnikuntam was part of tho records of the case 
.which was filed in Trivandrum and therefore 
|when he voluntarily gave some materials which 
|formed the records of that case, these facts are 
jOnough to indicate or raise an inference that he 
^submitted to the jurisdiction of the Court. Apart 
from the fact that it is a decision on tho question 
of fact there is also the circumstance that these 
facts are enough to indicate that he has submit¬ 
ted to the jurisdiction of the Court. Accordingly 
dismiss the civil miscellaneous second appeal 
with C 03 ts. (Leave to appeal is refused). 

C.R.K./D.H. Appeal dismissed . 


A. I. R. (35) 1948 Madras 204 [C. N. 104.] 

Bell J. 

Bollam Vcnlcataramudu — Petitioner v. 
Bayalci Krishnayya and another — Bes- 
pondents. 

Civil Revii. Petn. No.28Gofl94G, Decided on 5-3-1917, 
from order of Hub-Judge, liezwada, D/-10-4-1945. 

Civil P. C. (1903), O. 9, R. 9; O. 21, R. 90 and . 
S. 151 — Execution proceedings — Inherent power 
to restore. 

The Court has no inherent power under S. 151 to 
restore an application under 0. 21, It. 90, dismissed 
for default: 31 A. I. R. 1914 Wad 293; 25 A. I. R. 
1938 Wad 495; 14 A. I. R. 1927 Mad. 355 and 16 
A. I. R. 1929 Wad. 757 (F.B.), lief. [Para 4] 

Annotation: ('44-Com.) Civil P. C., O. 9 (General) 
N. 1; O. 21, R. 90 N. 48. 

Cases referred :— 

1. ( 44) 1944-1 W. L. J. 259 : 31 A. I. R. 1944 Mnd. 
293 : I. L. R. (1944) Wad. 857 : 218 I. C. 292, Shiva- 
subramania v. Adaikkalam. 

2. ('38j 1938-1 W. L. J. 255 : 25 A. I. R. 1938 Mad. 
495: 176 I. C. 320. In re Valia Mannndiar. 

3. (’27) 52 W. L. J. 123 : 14 A. I. R. 1927 Mad. 355 : 

99 I. C. 951, Ramaraghavareddi v. Rajah of Venka- 
tagiri. 

4. ('29) 52 Mad. 899 : 1G A. I. R. 1929 Wad. 757 : 120 
I. C. 5G7 (F.B.), Alagasundamm v. l'ichuvior. 

V. Subramaniam — for Petitioner. 

A. Ij. Narayana liao and V. Farthasarathy — for 
Respondents. 

Order. — The petitioner who was the judg¬ 
ment-debtor filed a petition to set aside a sale 
under O. 21, R. 90 and Ss. 47 and 1 51, Civil P. C. 
The petition was dismissed on 11-10-1943 as the 
petitioner and his pleader were not present in 
Court at the time when it wa3 called on for 
hearing. lie applied then under s. 151, Civil P. C. 
to the District Munsif to revise the order of 
dismissal, to set aside the sale and to reopen the 
said petition and enquire into the same. 

[2] Tho District Munsif held that the appli¬ 
cation would not lie in law. On appeal the 
Subordinate Judge came to the same conclusion 
and referred to the decision in 1944-1 M. I». J* 
259 1 where it was held that if execution 
petition is dismissed for default the provisions 
of o. 9 cannot be invoked in orde/ to get the 
said order set aside. The application was set 
aside in the exercise of the inherent jurisdiction 
of the Court as pointed out in 193S-1 M. L. J 255 
where the Bench held: 

“We are prepared to hold that dismissal for default 
(of an application under O. 21, R. 90) is well within 
the inherent powers of the Court. It is in our opinion 
absurd to say that the Court must proceed to give a 
decision on the merits, when the applicant fails to 
appear in support of his application.” 

In 52 M. L. J. 123 3 a similar question arose with 
regard to ail execution petition and the lower 
Court allowed a review of the order of dismissal 
and restored the application. It was held that it 
had no power to do so as a review was clearly 
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incompetent under 0 . 47, R. 1 . Mr. Subrah- 
manyam cites Odgers, J. as saying that tho 
Court lias inherent power under s. 151 to set 
aside an ex parte order if it may bo necessary 
for the ends of justice. But the learned Judge 
says further: 

“It seems to be a very strong proposition to say that 
when an execution petition has been dismissed under tho 
Court’s extraordinary power that extraordinary power 
should bo again invoked in order t) restore tho 
petition.” 

In the same judgment Jackson J. says that: 

“If tho Court could simply strike oft such cases, to 
be restored if necessary on the appearance of the party, 
there would be no trouble at all.” 

But the point was that the Court had no 
such power. 

[3] Mr. Subrahmanyam reduces his proposi¬ 

tion to thi3, namely, that if a Court has inherent 
power to dismiss, it must have inherent power 
to restore. • 

[ 4 ] In 52 Mad. $99* at page 913 that very 
proposition is discussed and rejected: 

“As to tho second question, that is, the Court's in¬ 
herent power to set aside the order, the respondent 
urges that the Court must have inherent power to 
set aside its own order of dismissal for default. Tho 
contention is that, where the Court is not restricted by 
tho sections of the Code, it has inherent power to do 
anything in the name of justice. Such a contention in 
substance is that the Civil Procedure Code is not a Code 
conferring powers on a Court but is a Code re.-ti 'cting 
and delimiting its unlimited powers. To such a view wo 
cunnotsubscr.be. It would allow the Court, to do any 
act whatever, provided there was no provision in law 
directly protrbiting that act being done, and would in 
effect put the Court alx;vo the written law altogether. 
The ordinary Civil Court derives its powors from tho 
Civil P. C. and other statutes and possesses only such 
powers as are therein conferred.” 

Tlio civil revision petition must be dismissed with 
costs. 

C.R.K/v.B B. Petition dismissed. 


A. I. R. (35) 1948 Madras 205 [C. N. 105.] 

Wadsworth J. 

C. N. Suganantha Mndaliar—Appellant v. 
S. K. Kuppusami CJietty and another — Res¬ 
pondents. 

Second Appeal No. 1799 of 1915, Decided on 9-4-1947, 
against decree of Sub-Judge, Velloio, in A. S. No. 234 

of 1944. 

(a) Madras Agriculturists’ Relief Act (4 [lVj of 
1938), S. 4 (a) —Property mortgaged situated within 
union — Property comprising house with oil engine 
fixed therein— Engine fixed in manner which would 
hold it semi-permanently attached to ground 
though capable ol removal — Engine belonging to 
house owner and used for purposes of carrying on 
trade — Properly also comprising yard surrounded 
by wall containing shed — Engine and yard held 
formed part of house and shed (which certainly was 
house property) respectively and, therefore, mort¬ 
gage was exempt from operation of Act by reason 
of S. 4 (d) : 27 A. I. H. 1910 Mad. 527, Ref. 

[Paras 4 and 5] 


(b) Madras Agriculturists’ Relief Act (4 [IV] ot 
1938), S. 7 — Scaling down of debt —Right of non¬ 
agriculturist purchaser of hypotheca. 

A non-agriculturist purchaser of a hypotheca is not 
entitled to have mortgage-debt scaled down merely 
because the mortgagor was at the time of the commence¬ 
ment of the Act, an agriculturist cnt tlcd to tho beno- 
fits of the Act, which benefits ho has not claimed, 
when the moitgagor is not at tho time of tho suit upon 
tho mortgage a person liable to discharge tho debt : 
33 A. I. R. 1910 Mad. 43 4 and 31 A. I. R. 1914 Mad. 
$2. /;*■/. on: 23 A. !. I.’. 1911 Mid. 557 and 23 A. I. R. 
1941 Mad. 531, Ref. [Para 7J 


Cases referred: — 

1. (’40) 51 M. L. W. 155 : 27 A. I. I!. 1940 Mad 527 : 
190 I. C. 825, Subramaniam Chctti.r v. Chid im;. iram 
Servai. 

2. (’4G) 194G-2 M. L. J. 72 : 33 A. I. II. 1910 Mad. 
434 : 227 I. C. 490, Yiswasundara Row v. Ku al.i- 


ramayva. 

3. (’41) 1911-1 M. L. J. 517 : 28 A. I. R. 1911 Mad. 
557 : 200 I. G. 245, Marna Ammayi y. Mirza llakhar 
Beg Sahib. 

4. l'4l) 1911-1 M. T,. .1 501 : 28 A I. R. 1911 Mad. 
5-U : I. Tj. R. (1911) Mad. 930 : 200 I. C. 517, Aruna- 
chalam Pillni v. Scetharam Naidu 

5. (’13) 1943-2 M. L. J. 431 : 31 A. I. R. 1911 Mad. 
82:215 I C. 293, Subbaraya Gcundan v. Nachimuthu 
Mudaliar. 


T. L. Voikatarama Ayyar— f >r Appellant. 

P. C. Parlhasarthy Ayyangar— for Respondents. 

Judgment. —Tho appellant was the plaintiff 
in a suit on a mortgage executed cn Gth February 
1935 by defendant 1 . In July 1937, defendant 2 
who is the contesting respondent hero, purchased 
the hypotheca in court auction under a money- 
decree against the mortgagor-defendant 1. Madras 
Act 4 [iv] of 1938 came into forco on 22 nd 
March 193.9. On this date the mortgagor who 
is admittedly an agriculturist was under a perso¬ 
nal liability to discharge tho debt. However no 
action was taken by the mortgagee to recover tho 
debt from him. In I9i0 the contesting respondent 
deposited two sums of its. 1267 and 1 : 9 . IS under 
s. 83, Transfer of Property Act, claiming that 
this was all that was due under tho mortgage 
having regard to the provisions of Madras Act 4 
[IV] of 1938 and asking to ro leem tho mortgage. 
This petition was dismissed but it appears that 
tho mortgagee was permitted to withdraw tho 
amounts deposited and ho has given credit to 
those amounts in tho suit. The suit was tiled 
claiming on tho mortgigo rs. 569-H-i which is the 
balance due after giving credit to the amounts 
deposited in Court, There was also a claim for 
another amount duo on account which has been 
disallowed and there is no appeal with reference 
to that. It is established that the contesting res- 
jxindent, the purchaser, is not an agriculturist. 

[ 2 ] Two contentions were raised in tho Courts 
below, one was based on s. 4 (d) of Madras Act 4 
[iv] of 1938, the mortgngeo contending that this 
mortgage was a debt contracted on security of 
houso property alone in a panchayat which was a 
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union before 26th August 3930 while the respon¬ 
dent contended that the security comprised not 
merely house property but also an oil engine and 
a vacant site. The other contention related to the 
right of the contesting respondent to the relief, 
so far as his property is concerned, which would 
he due to the mortgagor on the footing that he 
was an agriculturist liable to discharge the debt 
as at the commencement of the Act. 

[3] 1 he question whether this mortgage is a 
mortgage on the security of house property alone 
is not free from difficulty. It is common ground 
that the property is situated within a union. The 
schedule to the mortgage deed enumerates firstly a 
site measuring 32 yards x 44 yards on the northern 
side of which there is a tiled building and on the 
western side another tiled building and verandahs 
on both sides. It then proceeds to give details of 
the doors and door frames of these buildings, the 
site on which they are built and the garden ap¬ 
purtenant thereto and the wells within the site. 
Then follow the words 

• 

-fixed in the said building, one 20 horse power.Bapson 
Crude Oil Engine, one No. 1 holler, two sangli decorti- 
cator boxes and tank, shafting wheel belt, ete., relating 


attached to the ground though capable of remo¬ 
val, the question seems to be whether in the cir- 
cumstances of the case it may be regarded as 
fixed to the ground for the beneficial enjoyment 
of the building or whether this should be regard¬ 
ed as merely held in place for its own beneficial 
enjoyment without any particular reference to 
the building to which it was attached. In the 
present circumstances, in the absence of further 
materials except the fact that the engine belonged 
to the owner of the building and was apparently 
fixed there for the purpose of trade being carried 
on in the building, I am inclined to the view 
that the engine must be regarded as a fixture for 
the beneficial enjoyment of the building, and 
that ordinarily the mortgage of the building 
would have been a mortgage of the engine fixed 
thereto, even if it was not expressly recited in 
the document of mortgage. Having regard to 
the way in which this mortgage-deed is drafted 
with an enumeration of all the doors and the 
windows, I do not think that it can be said that 
the special mention of the engine in the schedule 
of property can be taken to imply that the 
engine is regarded as a separate chattel and not 


PinaUy th6 mortgage comprises, another site situa- 
ted to the east of the building already referred to 
measuring 46 yards x 70 yards surrounded by a 
wall and having on its western side a building 
with zinc sheet, wooden door one pair of door 
frames, and two iron windows. The schedule con- 

ton r ^ 6 8eDteDCe - " the h °- «— ‘He 

[ 4 ] It is contended for the respondent, and this 
contention lias been accepted by the lower appel¬ 
late Court that the engine is a separate item not 
treated as part of the building and th^f if . 

be deemed to have been mortgaged as a chS 
and not as part of the house property so as to 
take the mortgage out of the exemption contain 

th Titf’ i* f d -t ° f Act ' 11 * 3 also contended 

that the last item, the vacant site with the zinc- 
sheet shed in it. must also be regarded as not 
being house property. The case law on the ques¬ 
tion whether engines fixed to the ground inside 
budding, pass to the mortgagee as part of the 
building mortgaged has been summarised in my 

™rv to M 1. L - W ■ 155 ‘ aDd “ seems un 
” T 40 r0 , pe . at th ® summary contained there¬ 
in. We do not know how the oil engine in the 

present case was fixed, but that it must have 
been fixed m some fairly rigid manner jg appar . 

ent for such an engine could not work otherwise; 
and the probability is that it was fixed in the 

u D J rbiob BUCh enginaa usually are 6xed, 

“j? g bolted ontoa °°ucrete platform. 
Areummg that it was so fixed, that is to say in a 

manner which would hold it semi-permanently 


as a fixture on the property mortgaged. 

( 5 ] With reference to the contention regarding 
the last item of property, the site with the zinc 
sheet shed situated in one side of it, it appears 
from the oral evidence, which baa been recorded 
in a very illegible and elliptic manner, that the 
site in question is a paved yard used for drying 
grains. Probably, though there is no express 
statement on this point the shed in the yard is 
used for the storage of grains. At any rate here 
we have a yard surrounded by a wail containing 
a shed with a door and two windows. The shed 
itself is certainly house property and it seems to 
me that it is reasonable to regard the yard as 
appurtenant to the shed and not as a separate 
entity. In this view I hold that the mortgage isi 
exempt from the operation of' the ? ? . e | 

provisions of S. 4 (d). In the light of this dec.-' 
Sion, a further question regarding the effect of 
the agriculturist etatue of the mortgagor on the 
liability of the non-agriculturist purchaser be¬ 
comes less important, but as the question has 
been argued fully and the matter may go further 
it is desirable that I should give a decision. 

[6) The appellant relies strongly on certain 
observations in (1946) 2 M. L. J. 72. 3 That was a 
case in which a non-agriculturist purchaser from 
the Official Receiver in the insolvency of a non¬ 
agriculturist debtor wished to establish that the 
sons of the insolvent whose interest was held not 
to pass by the Official Receiver’s sale were in 
fact agriculturists so that the debt may be scaled 
down in so far as it related to them. This con¬ 
tention WAA nrasiim&hly Dut forward in the hope 
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of giving an indirect benefit to the purchaser 
who, whatever the rights might be, appears to 
have been in possession of the whole of the pro- 
perty. The Rench held that seeing that defen¬ 
dants 3 and 2, sons of the insolvent, had not 
claimed any relief under Madras Act. 4 [ivl of 
19: j 8 and had not adduced evidence to show that 
they were agriculturists, it was not open to the 
alienee from the Official Receiver to ask that 
evidence should be taken on the question of the 
agriculturist status of those two defendants 
merely with the object of giving an accidental 
relief to the non-agriculturist purchaser. The 
observations on which the appellant relies are as 
follows : 

We have no doubt held that when the mortgagors 
are g ven relief under Madras Act. 4 MV] of 1938 and 
the burden upon the pr perty is thereby lightened, the 
fortuitous benefit of that relief will be enjoyed by a 
subsequent purchaser, though the latter is not Irmself 
emu led to claim the benefits of the Act This fortui¬ 
tous benefit however, cannot be claimed as of right by 
the purchaser who Is not an agriculturist. It is the ac¬ 
cidental result of a claim succe:sfully advanced by the 
mortgagors." 

The reference in this passage to the "accidental 
benefit” given to a non-agriculturist is presum¬ 
ably a reference to the two cases, (1941) 1 M.L.J, 
547* and (1941) l m. L. J. 661* The first of these 
cases arose out of an application by the agricul¬ 
turist mortgagors themselves ufader s. 19 , of 
Madras Act 4 [ivj of 1938 to scale down a decree 
passed in a suit by the mortgagors themselves 
for the redemption of a mortgage over property 
in which certain non-agriculturists had acquired 
an interest. The second ca6e was a case of a suit 
by the mortgagee against an agriculturist mort- 
gftgor and a non-agriculturist c ourt auction-pur¬ 
chaser of the equity of redemption. The suit was 
pending when the Act came into force and the 
mortgagors were permitted to file an additional 
written statement raising the plea that they 
were agriculturists as defined by the Act and the 
debt was liable to he scaled down. It was held 
that the mortgagors were agriculturists as on 
1-10-1937 and were indebted on the rffortgnge and 
that the plain consequence of s. 8 of the Act is 
that all interest outstanding on that date was 
wiped out and the principal amount then out¬ 
standing was repayable. It was also held that 
when the purchaser took the properties in court 
auction he took them subject to the burden of 
the mortgage and if the burden is by reason of 
the provisions of 8. 8 of Act 4 [ivl of 1938 
reduced without payment, there is nothing in the 
Act to deprive the purchaser of the fruits of his 
lucky purchase even though he is not an agri¬ 
culturist. The respondent emphasises the words 
“if as a result of the Act there is a statutory dis¬ 
charge or reduction of the debt, the properties 
cannot, it seems to us, be proceeded against for 


anything more than the scaled down amount of 
the debt.” This sentence taken out of its contoxt 
is read as laying it down that whenever there is 
a debt due from an agriculturist at the com- 
meneement of the Act that debt by statute 
becomes discharged automatically without any 
procedure in the Court and any person who is 
liable for the same debt by reason of the pur- 
chaso of property gets the benefit of the auto¬ 
matic reduction of that debt. I doubt very much 
whether any such general proposition was in 
contemplation of the learned Judges when those 
words were used and any such general proposi- 
tion is difficult to reconcile not only with tho 
words used in the last paragraph of the decision 
in (1946) 2 M. L. J. 72, 8 but with the undoubted 
fact that in all the years which have passed 
since Madras Act 4 fiv] of 19.33, there is appar¬ 
ently no case in which the Courts have recog- 
nised the right of a non agriculturist purchaser 
to relief when the agriculturist mortgagor is not 
at the time when the matter comes before the 
Court a person liable to discharge the debt. 

[7] I am not now concerned with what would 
be the position ot the personal remedy against the 
mortgagor and still subsisting or if the mortgagor 
himself had claimed relief under the Act. When 
the matter came before the Court there was no 
liability due from an agriculturist and unless 
one was prepared to accept the theory that a re¬ 
lief which the mortgagor himself had never 
sought in resp-ct of a liability which was never 
enforced against him, mu8t be granted for the 
benefit of and be claimable by a non-agriculturist 
at a time when the agriculturist mortgagor him¬ 
self was no longer liable and did not claim the 
relief, the contention raised on behalf of the res¬ 
pondent must fail As was pointed out in (iyi 3 ) 

2 M. L. J. 4S4 6 at p. 436, 

“even after the morlgug »r has ceased to be liable to 
piy the debt personally by reason of the law of limita- 
t'°n and has ‘-eased to be liable to pay the debt out of 
h.< property by reason of the sale of the hypotheca, he 
still I as a rieht to redeem the debt and must for that 
reason be impleaded in the suit on the m rrtgage. We 
are. however, not prepared to hold that in such circum¬ 
stances the mere existence of a right on his part to pay 
the debt involves a consequence of deeming him to be 
under a liability to pay that debt." 

It seems to follow that if the mortgagor is at the- 
time of the suit not under a liability to pay thc^ 
debt there is no reason why the debt should be 1 
scaled down merely because he was, before the! 
matter was brought before the Court, theoreti¬ 
cally liable to pay the debt. I hold therefore 
that the contesting respondent is not entitled to 
have the debt scaled down merely because the 
mortgagor was, at the time of the co mm ence 
ment of the Act, an agriculturist entitled to the 
benefits of the Act, which benefits he has not 
claimed. 
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[s] In the result therefore the appeal is al¬ 
lowed with costs throughout and the decree of 
the trial Court is restored. Time for redemption 
—three months. (Leave to appeal is granted). 

C.R.K./v.R. Appeal allowed. 

A. I. R. (35) 1948 Madras 208 [ C . N. 106.) 

Wadsworth and Govindarajachari JJ. 

Puppala Bamamurtlii—Appellant v. Kan- 
dulapati Kanakaratnam and others—Kespon- 
dents. 

Appeals Nos. 57S'^f 1911 ana 2 cf 1915. Decided on 
14-3-1917, against decree of Sub-Judge, Ellore, in 0. S. 
No. 12 of 1914. 

(a) Hindu Daw — Alienation — Mortgage by 
adopted son to discharge father’s debts and ex¬ 
penses incurred in establishing his tights as 
adopted son —Binding nature. 

A mortgage of family property by an adopted son to 
discharge the debts of bis adoptive father and the 
expenses of the litigation which he had to conduct in 
order to establish his rights as the adopted son against 
his step-mother who was denying his status as such 
adopted son, is binding on the entire family consisting 
of his step-mother, her co-widow, the adopted son. his 
wife and his minor son. [Para 7] 

(b) Transfer of Property Act (1832 as amended 
in 1929), S. 39—Charge for Hindu widow’s mainten¬ 
ance not created by agreement or decree — 
Alienation for purpose having precedence over 
widow’s claim for maintenance would bind widow. 

The amendment to S. 39 was not intended to create a 
chargo whore none existed previously. The rule of 
Hindu law that though a Hindu widow has a right to 
be maintained out of the family estate, she ha3 no 
charge in respect of such light over any portion of the 
estate till one is created by agreement, or by a decree of 
Court by gett ng a part of the immovable property 
assigned to her for maintenance, is not intended to be 
affected by the amendment of S. 39, so that any 
alienation made for purposes which would havo pre¬ 
cedence over the widow's claim for maintenance would, 
in the absence of any charge created as indicated above, 
bind the widow and her right to havo her maintenance 
charged upon an appropriate portion of the family 
estate can be enforced only subject to such al'enation: 
31 A.I R 1917 P. C. 8; 2 Bom. 491; 12 Mad. 260 (F B.) 
and 27 Mad. 45, Rel. on. [Para 8] 

Annotation _ (’45-Com.) T. P. Act, S. 39, N. 5 
Pts. la, 2 and 3. 

(c) Transfer of Property Act (1832 as amended 
in 1929), S. 39—Effect of amendment. 

The only effect of the amendment of S. 39 U to make 
it unnecessary for a Hindu widow ts prove that the 
transfer was made with the intention of defeating her 
rght to maintenance. If the transfer is gratuitous 
there is nothing for her to prove beyond her right to 
receive maintenance If, on the other hand, the 
transfer is for consideration, she has only to prove, 
besides her right to receive maintenance, that the 
transferee had notice of her right. [Para 8] 

(d) Hindu Law — Alienation — Mortgage for 
purpose having precedence over widow’s claim for 
maintenance Property mortgaged in excess of 
necessity—Effect. 

Where a mortgago is proved to be for ft purpose 
which would have precedence over the widow’s claim 
for maintenance it does not become unenforceable 


against her by reason of the inclusion in tho mortgago 
of an unnecessarily large extent of family property and 
the pract : cal difficulty thereby created in enforcing her 
right to maintenance, nor is there any justifieation in 
such a case for a Court to split the mortgage and hold 
that it is enforceable only against a portion of the 
hypotheca and unavailable against the rest as between 
the mortgagee on the one hand and the claimant for 
maintenance on the other. [Para 8] 

Cases referred :— 

1. (’42) I. L. R. (1942) Mad. 173 : 28 A. I. R. 1941 
Mad. 937 : 193 I. C. 236 (F. B ), Kanakaratnam v. 
Narasimba Rao. 

2. (’46) 1946-2 M. L. J. 420 1 34 A. I. R. 1947 P. C. 8: 

I. L. R. (1946) All. 756 : 73 I. A. 208 : 227 I. C. 83 
(P. C.), Mt. Dan Kuar v. Mt. Sarala Devi. ; 

3. ('77-78) 2 Bern. 494, Lakshman Raraachandra v. 
Satyabhama Bai. 

4. (’89) 12 Mad. 260 (F. B ), Ramanadan v. Rangam- 
mal. 

5. ( 04) 27 Mad. 45, Jayanti Subbiah v. Alamelu Mang- 
ftmma. 

6 . (’43) I. L. R. (1943) Bom. 646 : 30 A. I. R. 1943 
Bom. 412 : 210 I. C. 491, Dattatraya v. Tulsabai. 

7. (’19) 41 All. 571 : 6 A. I. R. 1919 P. C. 12 ; 46 I. A. 
145 : 50 I. C. 434 (P. C.), Nazir Begum v. Raghunath 
SiDgh. 

8. f34) 54 All. 564 : 19 A. I. R. 1932 P. C 182 : 59 
I. A. 300 : 137 I. C. 781 (P. C.), Benares Bank Ltd. v. 
Hari Narain. 

P. Satianarayana Rao —for Appellant. 

A'. Subba Rao and B. V. Subrahmanyam 

—for Respondents. 

Govindarajachari J. — This appeal is by 
defendant 3 in a suit for maintenance filed by 
respondent 1, the junior widow of one Gopalam, 
who died on 8th June 1931. Gopalam’s senior 
widow, Mabalak9bmamma, is alive, but is not a 
party to the suit or appeal. Defendant 1 wa3 
adopted to Gopalam by Mahalaksbmamma on 
20tb October 1931. Shortly after Gopalam’s death 
there were disputes between his widows culmi¬ 
nating in a suit for partition (O. S. NO. 578 of 1931) 
on the file of the District Munsit’s Court of 
Ellore. The present respondent 1 wa3 the plain¬ 
tiff in that suit and the senior widow was 
the defendant. The adoption of the present 
defendant 1 would appear to have been made 
during the pendency of that suit, to which, how¬ 
ever, the adopted son was not a party. That 
suit resulted in a decree in favour of respondent 1 
for a half share in Gopalam’s estate. Possession 
in pursuance of the decree was given to her on 
17 th May 1936. From 1931 to 1936, the estate was in 
the possession of a receiver appointed by the 
Court. The present defendant 1 filed O. S. No. 40 
of 1937 in the Court of the Subordinate Judge, 
Ellore, against the two widows and certain others 
for recovery of possession of Gopalam’s estate a3 
Gopalam’s adopted son. A decree was passed in 
his favour and he obtained possession of the estate 
on 2.3rd November 1938 and 25th November 1938. 
The principal contestant in that suit was the 
present respondent 1. There was an appeal to 
the High Court against the decree in O. S. no. 40 
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of 1937 which was finally dismissed in 1941: vide 
I. L. R. (1942) Mad 173. 1 The present suit was 
filed by respondent 1 in forma pauperis on 12 th 
April 1943, claiming maintenance at the rate of 
Rs. 200 per month from the date of suit, arrears 
of maintenance at the rate of its. ICO per month 
from 1931, Rs 500 for vrathams and pilgrimages 
and Rs. 300 for value of utensils and a provision 
for her residence. There was also a claim for 
certain jewels which was rejected by the lower 
Court. There is no appeal or memorandum of 
cross-objections with regard to that claim. As 
already stated, defendant 1 is the adopted son, 
the truth and validity of whose adoption was 
established in the previous litigation Defendant 2 
is his minor son and defendant 4 i 3 his wife, 
Defendant 3, the appellant in the present appeal, 
claims to have purchased items 1 to S of the 
plaint schedule for Rs. G000 under Ex. D-9 dated 
25th March 1939during the minority of defendant l 
from his natural mother who is said to have been 
his guardian de facto. This sale was ratified by 
defendant 1 after attaining majority by a deed 
dated 25th September 1940 (ex. D-lo). Defen¬ 
dant 3 also obtained a mortgage (ex. D-ll) for 
Rs. 4000 in respect of the suit items 9 to 19 on 
4th August 1941, from defendant 1 after he 
attained majority. Defendants 4 to 7 were im¬ 
pleaded on the ground that items 20 to 25 of the 
plaint schedule were alienated to them. But none 
of them attempted to support those alienations 
in the lower Court which treated them as volun¬ 
teers and held that the properties alleged to have 
been alienated to them would be liable for the 
plaintiff’s maintenance. 

[ 2 ] Apart from the plea that the maintenance 
claimed by the plaintiff is excessive and that the 
plaintiff would not be entitled to arrears for 
a portion of the period for which they are 
claimed, the principal contest on behalf of defen¬ 
dant 3 is that the properties sold to him in 1939 
were altogether exempt from the plaintiff’s claim 
and that tho properties mortgaged to him in 1941 
can be made liable for the plaintiff’s mainten¬ 
ance only subject to his mortgage. The lower 
Court held that defendant 3 was aware of the 
plaintiff’s claim for maintenance and 

‘That he did not really obtain these alienations and 
that the documents were simply written up to defeat 

and delay as far as possible tho plaintiff's claim even 
lor her maintenance." 

This finding is challenged on defendant 3’s behalf. 

[3] '1 ho sale deed in favour of defendant 3 
recites five items of consideration. The first 
three are certain sums paid for the discharge of 
debts alleged to have been borrowed during tho 
minority of defendant l by his natural mother 
for the expenses of litigation, for his mainte¬ 
nance and for the payment of kist. The credi- 
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tors, who are said to have advanced tho amounts 
as per items l and 2 are examined as d. \vs 7 
S respectively. They are described as maternal 
uncles of defendant 1 . One of them perlmns 
is defendant 1 s mother’s cousin and not her 
brother, but that is immaterial. These two items 
which are Rs. 2391-1-0 and Rs. 2593-13-9 res¬ 
pectively constitutes the bulk of the consideration 
for tho sale deed. They are sought to be proved 
by the production of Kxs. D-_o and 1 ). i<) which 
are said to have been the accounts maintained 
by these two creditors tor the amounts winch 
they respectively advanced to defendant Ts 
natural mother during the minority of defendant 
1. Two receipts, Exs. D-u and D -15 were passed 
by the creditors in favour of the vendee in 
token of the amounts recited in tho sale died 
having been paid to them. The learned Sul ordi¬ 
nate Judge was not impressed with ihe evidence 
of these witnesses and they do not impress us 
either. 'Jhey both admit that they maintain 
accounts m their respective trades; but admit¬ 
tedly those accounts wouid not show the lendin" 
or any money to defendant l s mother. Each 
of them asserts that he is carrying on trade in 
tobacco to the extent of about Rs. 10,000. i here 
was some cross-examination with a view to 
elicit that they do not have the capacity to 
lend the amounts with are alleged to have been 
lent by them. Apart from this, however, it is, 
in our opinion, rather unbelievable that if fairly 
large amounts were withdrawn from trade there 
would not be any entries in their trade accounts 
in token of such withdrawals and that separate 
accounts would bo maintained for die purpose 
of showing the loans given to defendant l’s 
mother. Exhibits, D-19 and D -20 consist each of a 
few sheets of pajiors stitched together, 'i hey 
do not contain any entries relating to any 
transactions with persons other than defen¬ 
dant i’s mother. From time to time, defendant 
l s mother’s thumb impression was obtained in 
these accounts and finally all these loans were 
totalled up and an entry was made that the 
creditors received payments from tho vendee of 
the entire amounts lent by them. These accounts 
do not impress us as accounts kopt in tho regu¬ 
lar course of business and having regard to tho 
circumstances already referred to wo are in 
substantial agreement with the learned .Sub¬ 
ordinate Judge in his view as to these two items! 

'1 ho third item of consideration is the payment 
of a debt alleged to havo been advanced by one 
Seerla Subba Rao who, however, has not been 
examined about tho loan, 'ibis borrowing i a 
sought to be proved by the production of an 
account book. Ex. D-21, which is just like Exs. 
D-19 and D-20 and the receipt Ex. D-iG is said 
to havo been passed by bubba Rao in favour 
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of defendant 3 when bis loan was discharged. 
The truth of this loan again has not in our 
opinion been satisfactorily established. The fourth 
item of consideration for the sale deed is tho 
discharge of Ex. D-17 a promissory note for 
Bs. 300 executed on 12-8-1938 in favour of 
one Varanasi Suryakantbamma by the natural 
mother of defendant 1 as his guardian. There 
is an endorsement of discharge dated 29-3-1939 
on this promissory note reciting a payment of 
Bs. 300 to Suryakanthamma towards the princi¬ 
pal amount of the promissory note in full 
satisfaction of it. This endorsement is attested 
by Y. Sitaramayya who, we nro told, is a 
pleader. Tho creditor would appear to havo 
remitted the interest which had accrued, so 
that though a provision was made in the sale 
deed for tho payment of Bs. 311-9-9 to Suryakan¬ 
thamma, only Bs. 800 was paid to her and the 
balanco of Bs. 11-9-9 was paid to defendant l’s 
natural mother who passed a receipt for it (ex. 
D-18). There is no reason to doubt the genuine¬ 
ness of this item of consideration; but it obviously 
forms a small and unimportant part of tho 
consideration for the sale deed. The fifth item 
of consideration is a sum of Bs. 345-5-G said to 
have been settled to be paid to the vendor before the 
Sub-Registrar at the time of the registration 
of the sale deed. This amount is said to be for 
expenses in the High Court. It does not appear 
whether this amount was actually paid to the 
vendor or not. In any view, this item like the 
previous item forms a minor part of tho con¬ 
sideration. The property sold under the sale 
deed is 19 acres of delta wet land in the West 
Godavari district, and even assuming that part 
of it is liable to submersion under the Kollair, 
there is considerable suspicion whether tho 
amount of Bs. GCOO recited as consideration in 
the sale deed is not an undervalue. It is again 
not possible to avoid the impression that this 
is part of an attempt to render a large slice 
of the property unavailable for the satisfaction 
of tho plaintiff’s claim for maintenance. That 
defendant 3 was interesting himself in the affairs 
of defendant 1 and his adoptive mother is 
evident from tbo fact that he obstructed tho 
receiver appointed in 0. S No. 578 of 1931 from 
taking possession of the estate. The receiver who 
Is y 7 * 6 deposes to this and wo have no hesita¬ 
tion in accepting his evidence in preference to 
the denial of defendant 8. Defennant 8 is also 
related to Gopalam though the details of the 
relationship do not appear. He is defendant 
i*s neighbour and as defendant l himself deposes, 
defendant 8 knew well about the family affairs 
- of defendant 1. We do not attach any import¬ 
ance to the deed of ratification executed by 
^defendant 1 concerning the sale having regard 


to the view that we are inclined to take in 
respect of the latter. 

[4] It is argued for tho appellant with some 
plausibility that defendant 1 was out of pos¬ 
session of the estate till 1938, that he had to 
conduct a costly litigation for the purpose of 
establishing his rights between tho years 1937 and 
1941 and that money must therefore have been 
borrowed for the expenses of litigation, for his 
own maintenance and for paying the kist due to 
the Government on his lands It must ho noticed, 
however, that his adoptive mother was in posses¬ 
sion of a half portion of tho estate in 1986 and 
1937 and that she was, besides, being paid 
between 1931 and 1935 by the receiver who wa£ 
then in possession, certain amounts which amount¬ 
ed approximately to a half share in the income 
of the estate, and that the defendant himself 
obtained possession of tho on tire estate in Novem¬ 
ber 1938. Apart from this, it seems to us that it 
i 3 idle to speculate as to whether there was any 
borrowing, and if 60 , from whom, when we are 
unable for reasons already given to accept the 
case put forward by defendant 3, namely, that 
considerable amounts were advanced by D. “W. 7 


and D. W 8. 

[5] Reliance ha3 also been placed on behalf 
of defendant 3 on Ex. D. 22 series and D. 28 
series which are leases granted by him for the 
lands covered by the sale deed and on an admis¬ 
sion of p. W. 2 that defendant 3 “is actually in pos¬ 
session of about 20 acres of the plaintiff’s late- 
husband’s lands.” This question of possession 
again seems to us to be immaterial if as we are 
inclined to hold, the sale deed i3 not binding on 
the plaintiff and the properties covered by 
were not therefore immune from the claim or 


the plaintiff for maintenance. 

[6] Turning to the mortgage deed Ex. D. H* 
defendant 3’s cape stands on a different foot¬ 
ing. The aggregate amount of Bs. 4000 advance^ 
under the mortgage is made up of ten 1 • 

The first two represent, together with * 
quenfc interest, the amounts advanced by .defen- 

Lt “ 

amounts borrowed for tie purpose of 
™win* the court-fee due to the Government 
on the plaint in O. S. NO. 40 of 1937 which was 
filed in forma 'pauperis. Item 8 is an amount 
of Bs. 800 said to have been borrowed in cash 
on 1 - 8-1941 for the expenses of the appeal in the 
High Court against O. S. No. 40 of 1937. That 
was about the time when the appeal was finally 
disposed of in the High Court. Having 
the status of the counsel 

Court there is no reason to doubt this borrowing. 

The 9th item is Bs. 700 which 

said to have undertaken to pay on behalf of the 
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mortgagor towards the stamp duty payable to 
the Government in o. B. no. 40 of 1937 and the 
last item is a small sum of Rs. 17-9-0 acknowledg. 
ed to have been paid before the Sub-Registrar 
at the time of tko registration. In our opinion 
the truth of these several items is satisfactorily 
established by documentary evidence which 
seems to us to bo unassailable. The two decree 
debts against defendant l’s adoptive father, the 
truth of which is not denied, were discharg¬ 
ed by defendant 3 as is evident from tho 
receipt passed by the creditors, Exs. D. 12 and 
D * ktter decree was one obtained by tho 

plaintiff a brother, and tho truth of that debt 
was acknowledged by her in the list of debts 
appended to her plaint in tho partition suit. 
Though tho dccree-holdora have not been examin* 
Bd to prove tho .payments evidenced by tho 
receipts there is no reason to doubt the truth of 
these payments. In rogard to items 3 to 7 and 9 
there is ample documentary evidence consisting 
principally of endorsements mado by the Govern- 
ment Ploador on the applications filed on behalf 
of defendant l from time to time for staying 
the execution which the Government was taking 
out against him. By these endorsements, tho 
Government Pleader acknowledged the receipt 
of amounts in part satisfaction of tho Govern, 
.ment s claim. As would appoar from the execu¬ 
tion petite Ex . d. 24, tho total amount duo to 
[the Government from dofondant 1 by way of 
stamp duty was its. 1934-14-0. The payments 
made towards this amount are acknowledged 
m Ex. p. 24 series mostly by tho endorsements 
made by the Government Pleader os already 
mentioned and in almost all the cases by the 
orders of the executing Court directing part 
satisfaction to bo entered up for the amounts 
paid from timo to time. There are also receipts 
passed by defendant l to defendant 3 every timo 
that defendant 3 advanced amounts for tho 
purposo of paying tho Court fco duo to tho 
Government. AVo have therefore no hesitation 
in holding that nil the amounts recited in 
items 3 to 7 and 9 of tho mortgogo deed re¬ 
present truo borrowings of defendant 1 from 
defendant 3. The 9th itom of Rs. 700 was 

vanced at the dato of tho mortgago, but it was 
subsequently advanced as is clear from the 
receipt dated 29-10-1941 by tho Court Amin to 
defondant 3 in token of having received from 
the latter Iis. 709-11-0 towards the amount duo 

“ p '®' 103 ot W40 which tho Govern- 
ment had filed. 

C7] Tho mortgago being thus fully supported 
by consideration, it is argued for the appellant 
tnat having regard to tho purposes for which it 
^aa given it i 3 binding on tho family and will 
take precedence over the plaintiff’s claim for 


maintenance, which would ripen into a charge 
only whon such a charge is declared or created 
by act of parties or by a decree or order of Court. 
There can be no dispute that tho discharge of 
the debts of defendant 1 s father and the expenses 
of tho litigation which defendant 1 had to con¬ 
duct in order to establish his rights as the 
adopted son of Gopalam, principally, it will be 
recalled, against tho plaintiff herself who was 
stoutly denying his status as such adopted son, 
are purposes which would lender the mortgage 
binding on the entire family consisting of°the 

plaintiff, her co-widow, defendant l, his wife and 
his minor son. 

[8] It seems to be equally beyond dispute that 
the claim of tho widow of a deceased coparcener 
to be maintained out of the family estate is not 
charged on such estate till by agreement of 
parties or decree of Court, a charge is created on 
a specified portion of such estate and if before it 
is so created, any portion of the family estate is 
sold or mortgaged for tho discharge of debts 
which have precedence over tho widow’s claim 
for maintenance, she cannot enforce her claim 
against the properties which are sold and can 
only enforce her claim against the properties 
which are mortgaged subject to such mortgage. 
The latest pronouncement of tho Judicial Com- 
m jtteo the Privy Council in 1946-2 m. L. J. 

4 20 2 malres this position abundantly clear. Tho 
principle was stated as early as 2 Bom. 494, 8 was 
affirmed in two leading decisions of this Court 
in 12 Maxi. 2G0 4 and 27 Mad. 45 5 and so far as 
wo are aware has never been challenged in this 
Court. On behalf of tho plaintiff-appellant 
l.ii.R. (1949) Bom. 646® has been quoted as hold¬ 
ing that in view of the amendment mode in 
s. 39, T. P. Act by Act 20 I xx] of 1929 a person 
having a right to receive maintenance from tho 
profits of immovable property must be taken to 
havo a ebargo over such property. We do not 
read that decision as laying down any such pro¬ 
position. After setting out S 39 as it stood before 
tho amendment, the learned Judges point out 
that it was amended in 1929 so as to eliminate 
tho necessity of proving tho intention to defeat 
the right of maintenance and that all that a per¬ 
son having a right to receive maintenance La-i 
now to provo is that the transferee has notico of 
such right or that the transfer is gratuitous. Wo 
do not find in tliat decision any expression of 
dissent from tho view taken in 2 Bom 49 j s 
which has been'consistently followed in tho later 
decisions of that Court. The amendment to 8. 89 
was not intended to create a charge where none 
existed previously. Tho rule of Hindu law that 
though a Hindu widow has a right to be main¬ 
tained out of tho family estate, she has no charge 
in respect of such right over any portion of tho 
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estate till one is created by agreement, or by a 
decree of Court or by getting a part of the im¬ 
movable property assigned to her for mainten¬ 
ance, is not, in our opinion, intended to be 
affected by the amendment of S. 39, so that any 
alienation made for purposes which would have 
precedence over the widow’s claim for mainten¬ 
ance would, in the absence of any charge created 
as indicated above, bind the widow and her right 
to have her maintenance charged upon an appro¬ 
priate portion of the family estate can be 
enforced only subject to such alienation. The 
amendment of S. 39 is intended to deal only with 
transfers which do not come under the Hindu 
law rule, just referred to, in other words with 
transfers which are not for purposes which would 
take precedence over a widow’s claim to main¬ 
tenance. Such transfers may be either gratuitous 
or for consideration. Under s 39 as it stood 
before the amendment, a Hindu widow having a 
right to receive maintenance could enforce such 
right against the transferee, if the transfer was 
made with the intention to defeat her right with 
the added requirement that if the transfer was 
for consideration, the transferee should have had 
notice of such intention The only effect of the 
amendment of s. 39 is to make it unnecessary 
for the widow to prove that the transfer was 
made with the intention of defeating her right. 
If the transfer is gratuitous, there is nothing for 
her to prove beyond her right to receive main¬ 
tenance, If, on the other hand, the transfer is 
for consideration, she has only to prove, besides 
her right to receive maintenance that the trans¬ 
feree had notice of her right. In this view there¬ 
fore the plaintiff’s claim to maintenance is 
enforceable subject only to the mortgage created 
by Ex. D-ll. It has, however, been contended 
on behalf of the respondent that the property 
mortgaged being admittedly worth Rs. 15,000 and 
the mortgage being only for Rs 4000. the security 
given is excessive and the mortgage is, by reason 
of the circumstance not entitled to precedence 
over the plaintiff’s claim to maintenance and in 
any event not entitled to such precedence to the 
extent of the entire mortgage security. No autho¬ 
rity has, however, been cited in support of this 
contention. In 41 ALL. 571 7 it was held that a 
mortgage admitted or proved to be for purpose 
binding on a joint Hindu family may, where 
the interest stipulated is in excess of what is pro¬ 
perly chargeable, having regard to the circum¬ 
stances of the case, be unenforceable in regard to 
such excess against the family property. In & 
ALL. 664, 8 it was similarly held that if a mort¬ 
gage is only partly for a purpose binding on a 
Hindu joint family it would be enforceable only 
to the extent of such part. These cases, however, 
are in our opinion, distinguishable because in 


both of them the burden of the family estate is 
sought to be enlarged either by the inclusion in 
the mortgage of a debt which is not binding on 
the family or by the stipulation for- payment of , 
interest at a rate higher than is justified by the 
exigencies of the borrowing. It seems to us that 
in legal theory the burden of the debt is in no 
way rendered heavier’by a mortgage being given 
over a larger extent of property than need be so 
given We recognise that it is possible that by 
the creation of a mortgage over an unnecessarily 
large extent of family property it may be ren¬ 
dered more difficult for a Hindu widow to enforce 
her right to maintenance. There is no doubt 
some suspicion in this case that a considerably 
larger extent of the property than need have 
been included in the mortgage might have been 
so included in order to defeat the plaintiff’s right 
to enforce her maintenance. We cannot however 
so find as there was no point clearly raised in 
the lower Court that the amount could have 
been raised by mortgaging a lesser extent of pro¬ 
perty, and there was therefore no enquiry as to 
the circumstances, if any, which necessitated the 
creation of a mortgage over so large an extent. 
We are further not prepared to hold that where 
a mortgage is proved to be for a purpose which 
would have precedence over the widow’s claim 
for maintenance it is unenforceable against her 
by reason of the inclusion in the mortgage of anj 
unnecessarily large extent of family property 
and the practical difficulty thereby created in 
enforcing her right to maintenance, nor do we 
think there is any justification in such a case 
for a Court to split the mortgage and hold that 
it is enforceable only against a portion of the 
hypotheca and unavailable against the rest as 
between the mortgagee on the one hand and the 
claimant for maintenance on the other. In this 
view it must be declared that the mortgage iu 
favour of defendant 3 is binding on the plaintm 
and that the plaintiff can enforce her right to 
maintenance against the mortgaged propertie 


inly subject to the mortgage. 

[9] It hag next been argned for the appellant 

hat the maintenance awarded js excessive and 
hat the arrears of maintenance should not have 
ieen awarded for the entire period for which 
hey have been. The lower Court assessed the 
et income of the family at 400 bags of paddy 
er year after making proper allowances for 
ixes and expenses of cultivation. On this basis 
i decreed maintenance to the plaintiff at 50 
ags of paddy and Rs. 300 per year ft l 5 9 
rrearn at the same rate from 1932 to 1935 ana 
)38 to 1943 . It is true that during the period of 
le management of the receiver between 1931 
ad 1936. the income was rather low but this 
as mostlv due to inefficient management and 
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there is no reason to doubt tho substantial 
accuracy of the estimate of the net incomo made 
by the Subordinate Judge. It is not easy to 
assess the exact income from the estate from tho 
meagre materials that are available but from 
Ex. P-2 (b) which is a memorandum filed by tho 
receiver on 16-1-1932, it would appear that 477 
bags or paddy wore realised in that year. This 
may be adopted as a safe criterion making pro¬ 
per deductions for taxes and expenses of culti¬ 
vation out of it. ■ The net income may thus bo 
assessed at approximately tho figure adopted by 
the learned Subordinate Judge. 

[i°] As regards the arrears it is pointed out 
on be halt of the appellant and on behalf of 
defendants 1 , 2 and 4 who are the appellants in 
the connected appeal, a. s. no. 2 of 1945 that 
defendant 1 was out of possession of the estate till 
November 1938, that in the years 1932 to 1935 tho 
receiver was in possession and that whatever 
was realised by him must have been distributed 
between tho plaintiff and her co-widow and that 
defendant 1 cannot consequently bo held liable 
lor tho maintenance of the plaintiff during tho 

i- 6 r?v Wa i 3 n0t . in P 05session of the estate.° The 
plaintift admits in her plaint that she received 

Rs. 1000 from the receiver in instalments of 
Its. 100 . U'hat further amounts she received is 
not clear nor is it established as well as it could 
bo that what was paid to the plaintiff and her 
co-widow represented tho entire income of the 
estate during those years. We, however, consider 
that it is highly probablo that the plaintiff re- 
ceiyed lmlr of tho net receipts of the estate 
during this period, as we find tho receiver re¬ 
porting to tho Court in 193-1 that there was no 
money in tha estato for tho payment of kist due 
to^ Government and also because when tho re- 
ceivers accounts were presumably settled and 
ho was discharged, whatever was left in tho 
estato must have been paid over to tho plaintiff 
and her co-widow, who were the solo parties to 
tho partition suit of 1931. In this view, we do not 
boo any justification whatever for tho decreo 
passed in favour of the plaintiff for the years 
1932 to 1935 . As regards the years 1936 and 1937 , 
the plaintiff was admittedly in possession of a 
half share of the' estate, and the lower Court 
ereforo refused to grant her a decree for 
maintenance for those years. It is suggested for 
the defendants that sho must be accountable for 
what she received during those years and the 
maintenance awardable to her should be set off 
against such receipts and the balance carried 
forward against her claim for subsequent years. 

In tho absence of any definite materials placed 
before the Court below, we do not think we 
should make any such direction. Tho directions 
m regard to the payment of Its. 200 for vrathams 
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ft . m ! 1 ;. 9 - 300 for «pense3 of pilgrimnses and tha 

plaintUl 3 residence are not challenged in 
tho appeal. 

[n] 'I lie result is that the appeal is allowed 
to the extent of disallowing the plaintiff’s claim 
ior maintenance for tbo years 1932 to 1935 and 
there will also bo a declaration that the plaintiff 
can proceed for the recovery of her maintenance 
1 asi and iulurc against the properties covered 
by Ex. D -11 subject only to tbo merf-a^o In 

other respects tho decree Ol !):<■ lev , ,- Court is 

confirmed. 

[ 12 ] As tho appeal has paitly fai’ .1 . u i 
partly succeeded there will bo no c-ts in (!v 

appeal. The decreo of the lower Court as to ti 0 
costs ill that Court will stand. 

[13] J 11 (lament in App No. 2 of 104-5: For 
tbo reasons given in our judgment in a. s. \o. 57s 
0 1944 this appeal will he allowed to the extent 
ot disallowing the plaintiff’s claim for arrears of 
maintenance for tbo years 1932 to 1935 Other¬ 
wise tbo appeal is dismissed. The memorandum 

or cross-objection is also dismissed. r l here will 
be no costs either in tho appeal or in (bo 
memorandum of cross-objections. 

C.RK./d.s. Appeals partly allowed. 
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IIORWILL AND BELL J.J. 

Adi-vi Bapiraju — Appellant v. Janupa . 
Tfiula Vallayya — Respondent. 

? 1S * 2l9 > 220 ftDd 41 *3 of 1945, Decided 
D/- 17-8-1945 fr ° m ° rdCr ° f Sub * Jud S e ’ Narasapur, 

S ( 3 ) f2W a .1 ra ?VM. Stat ? S £ and Act (1 W of 1908 b 
0 . 3 u) (e)— Village —Meaning. 

Ihe terms “whole inam v llage," “whole village** 

n . . rt aSe Lave a wcogn ; pe<l mean''ng ns roje-r- 
rmg to the grant of a village in contra,! stinetion to 
he grant °f a minor inam. These w-rds have there- 
foie acqu red a technical mean ng and are not to be 
construed narrowly accord ng to their strict etvmolo- 

ti.n i ♦ 11 cannot be held that merely because 

ic grant did not include minor inams it could not 
ha\c been 01 the whole village : Ccuc law referred. 

/.. .. , „ . CParos 5 and 7] 

/J?\ Ma i raS Estates Land A ct (1 [I] of 1908). S. 3 
w (e) — Test whether mokhasa is held on ptrma- 
nent tenure — Mokhasa, meaning of — Vakapalli 
mokhasa is estate. 

The test whether a mokhasa held on a permanent 
under tenure or not is whether the mokhasa forms 
a part of the assets of the zamindari. If it does 
then that is proof that the mokhasa is held on a per¬ 
manent under-tenure. If. however, it dees not forma 
pait ot the assets of tho zamindari, then it is not held 
on a permanent under-tenure The word “ mokhasa" 
has a t^ogmsed meaning in the Masulipatam division 
mi th e Etstna districts as a grant for service rendered, 
llie \ illago of Vakapalli is one of the mokhasas of the 
Nuzvid zamindari and is an estate within meaning of 

3 lL ‘- [haras 8, 9, 10 and°H] 

Cases referred : _ 

( ’ 1G ] 39 ?/ ad 683 : 3 A. r. R. 1916 Mad. 263 : 30 
1. C. Narayanaswami Naidu v. Subrahmanyam. 
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2. (’24) 19 M.L.W. 671: 11 A. I. R. 1924 Mad. 589: 78 
I. C. 287, Lakshmi Nara6imham v. Veerabhadra. 

3. (’43) 1943-2 M. L. J. 289 : 30 A I. R 1943 Mad. 
187 206 I. C. 193, Adomma v. Satyadhyana Thirtha 
Swamivaru. 

4. (’43) 1943-2 M. L. J. 528 : 30 A. I. R. 1943 Mad. 
704 : 211 I. C. 83, Sari Reddi v. Agnihotrudu. 

5. ('4G) 1946-1 M. L. J. 300 : 33 A I B 1946 Mad. 
409 227 l. C. 568, Venkanna v. Lakshmipatbi Raju. 

6. (’45) 1945-2 M. L. J. 214 : 32 A. 1. R. 1945 Mad. 
503, Seshagiri Rao v. Ramayya. 

7. (’03) 26 Mad 403, Sri Rajah Sobhanadri Apparao 
Bahadur v. Venkatanarasimha Apparao Bahadur. 

8. ('26) 51 M. L. J. 394 : 13 A. I. R. 1926 Mad 1089: 
98 1. C. 65, Veeraswami v. Seetharama Kantayy. 

K. Mangachari and V. Parthasarathy 

— for Appellant. 

V. Viyyanna , K. Subba Rao and K. Snkanta 

— for Respondent, 

Horwill J. —Three plaintiffs filed four suits 
against, their tenants, o S. Nos. 330, 336 and 
346 of 19-10 on the file of the District Munsif’s 
Court of Bhimavaram for the eviction of their 
tenants from their lands, and o. S. no. 23 of 
1941 for tho recovery of rent. Tho tenants 
pleaded that they had occupancy rights in their 
lands, and that the suits were not, therefore, 
maintainable in a civil Court. Tho District 
Munsif overruled tho objections and decreed 
Lhe suits as prayed for. The tenants appealed 
against all theso decrees. Tho only point agitat¬ 
ed in these appeals is whether the village of 
Vakapalli, in which the suit lands are situated, 
is an estate within the meaning of S. 3 (2*, Madras 
Estates Land Act. The learned Subordinate 
Judge found that it was and that, therefore, the 
suits were not maintainable in civil Courts. He 
allowed the appeals and returned the plaints 
for presentation in a Revenue Court. 

[ 2 ] A common issue to o. s. nos. 830, 836, 
and 346 of 1940 was: ’'Whether the suit land is 
a Home Farm land as contended by plaintiff?” 
The learned District Munsif found it unneces¬ 
sary to decide that question in view of his find¬ 
ing that these lands did not form part of an 
estate. This question was not considered by the 
learned Subordinate Judge in appeal; and it is 
argued that a finding should be given on that 
point, even if this Court is disposed to agree 
with the learned Subordinate Judge on the 
points decided by him, and that the appeal 
should be remanded for fresh disposal upon con¬ 
sideration of the question whether the lands were 
private lands and, therefore, excluded from the 
mischief of the Madras Estates Land Act. The 
learned Subordinate Judge has distinctly stated 
in para. 4 of his judgment that the only point 
urged before him in the appeals was that 
the village of Vakapalli was an estate within 
the meaning of s. 8 (2), Madras Estates Land 
Act. It is, therefore, clear that the plaintiffs did 
not urge in appeal that, whatever the decision 


of tho learned Subordinate Judge might be on 
the above question, the lands in question were 
private lands and that, therefore, the plaintiffs 
were entitled to a decree in any case. In view 
of the fact that this point was not argued by the 
plaintiffs in the Court below, we are not dis¬ 
posed to allow them to take it in second appeal. 
Incidentally, that point has not been raised in 
tho grounds of appeal to this Court. 

[8] The only question wc have to consider, 
therefore, is that discussed by tho learned Sub¬ 
ordinate Judge: "Whether tho village of Vaka¬ 
palli is an estato within the meaning of 8.3 (ii).” 
The learned advocate for the respondent has 
confined his arguments to the question whether 
it is an estate within the meaning of S. 8 (2) (e). 
If we find that it is an estate within the mean¬ 
ing of that 8ub-8ection, it would be unnecessary 
for him to argue whether it is an estate by 
virtue of the provisions of S. 3 (ii) (d). 

[4] In order to prove that tho vioJchasa of 
which the suit lands formed a part, is an estate 
within the meaning of S. 8 (ii) (e), it is necessary 
for the defendants to prove, (l) that it consisted 
of one or more villages of an estate, and (2) that 
the mokhasa was held on a permanent under¬ 
tenure. 

[5] In 1918, the Government enfranchised 
certain minor inams in the village of Vakapalli 
as being pre-settlement inams; and it is argued 
that if they were pre-settlement inams they 
would have been excluded in the original grant 
of the village It would, however, be unsafe to 
accept tho order of the Government in 1913 aa 
conclusive proof of the facts assumed by them. 
We are unable to say from an examination ot 
the documents whether the minor mams within 
the village of Vakapalli were granted subsequent 
to the grant of the mokhasn, by tho zamindar 
or prior to it We have, therefore, to assume, 
since the burden is on the defendants 

that the jurisdiction of the civil Court has teen 
ousted, that the grant of the mokhasa 

subsequent to the creation of the “ 1 ° or 
The terms "whole inam village,” whole village j 
and "a village” have a recognised meaning as 
referring to the grant of a village in contradis¬ 
tinction to tho grant of a minor mam. These! 
words have, therefore, acquired a techm 
meaning and are not to be construed narrow 
according to their strict etymological meaning. 

An argument for the narrower meaning was put 
forward in 39 Mad. 683, 1 where tho question was 
whether under 8. 3 (ii) (d). before the section 
was amended by the Act of 1936, there could be 
a grant of a whole inam village if some minor 
inams had separately been granted. The learn¬ 
ed Judges made the following remarks, with 
which we are in complete agreement: 



1948 


Bapibaju y. Vallayya (Horwill J .) MadraB 216 


"The definition in sub-8. 2, cl. (d) was obviously 
Intended to exclude from tho dofinit ; on of estate’ 
what are known as minor inams. namely, part ; cular 
extents of land in a part : cular village as contrasted 
with the grant of the whole village by its boundaries. 
The latter are known as ‘wholo nam villages .* Tho 
axistence of ‘minor inams’ in wholo inam villages, 
is very common and if these inam villages do not come 
within the definition of ‘Estate,’ almost all tho agra- 
haram shrotriam and mokhasa villages will be exclud¬ 
ed. This certainly cannot havo been the intention of 
the Legislature.” 

[6] In 19 M. L. w. 671 2 which dealt with a 
village claimed to be an estate by virtue of 
S. 8 (ii) (e), the village consisted of 1781.85 
acres, 642.54 acres being poromboke and 50.91 
acres minor inams. The learned Judges did not 
discuss the question whether the grant was never- 
theless of a wholo village ; but in their great 
experience they assumed that the fact that pre¬ 
existing minor inams and pororabokes were not 
granted did not preclude the application of S. 3 
(2) (e) to the villago in question and so held 
that the land granted formed an estate. 

t7l It is, however, argued that recent deci¬ 
sions after the amendment of 1936 of 8. 3 (2) (d) 
have changed the law on the subject The 
present eub-s. (3) ( 2 ) (d) rofers to an inam vil¬ 
lage It was argued in 1943-2 M. L. j. 280 3 that 
unless every bit of land in tho villago was in¬ 
cluded within the grant, the grant could not bo 
of an inam village and the land gran to i could 
not have formed an estate. In tho judgment 
of the Court. 39 Mad. G83 l and 19 u L w. G 71 2 
were not referred to; and the decision was based 
on an analysis of the evidence and the admis¬ 
sion of the learned advocate for the tenants 
that unless tho grant was of the whole of the 
village it was not an estate. In the cases which 
followed this decision, there was equally no 
discussion of 89 Mad. G83 1 or 19 M. L. w. 
G71. Mr. Bubba Rao, however, analysed 1943-2 
M. L. J. 289 3 and tho cases which followed it 
and has satisfied us that they can bo distinguish¬ 
ed from tho present case. In 1943-2 M. L. j. 
280 3 tho grant purported to ho of 128 acres, 
excluding 15.10 acres of private land and 6.4 
acres of minor inams; and tho loarned Judges 
held that the grant was specifically only of 128 
acres and did not purport to ho tho grant of tho 

t J? 86 * J? l ° 43 * 2 L * J - 528 ' ihe Ieai ’ netl 

Judges held that there was no indication that 
the whole village was granted; and they referred 
to the word •kandrika,” which meant a part of 
the villago. In 194G-1 m. L. J. 800 5 the learned 
Judges found on examining the evidence that 
there wa9 a subsequent grant of a part of tho 
same village; and they, therefore, held that the 
first grant could not have been of the whole 
village or it would not have been possible to 
make the subsequent grant. Even if these deci¬ 


sions had said much more expressly than they 
have that the grant of a village from which minor 
inams were excluded was not a gra:/ of the 
whole village within the meaning of 8. 3 ( 2 ) (d) 
as amended in 1936, we should still be of opinion 
that as far as the interpretation of S. 3 ( 2 ) (e) 
was concerned, there was no difference of judi¬ 
cial opinion. Tho distinction between a whole 
inam villago and a minor inam had always been 
clearly borne in mind in tho decisions under 
this sub-section; and it has never been hold that 
merely because tho grant did not ineludo minor 
inams it could not havo boon of tho whole 
village. In tho last of these cases, 1915-2 M. L. . 7 . 
214,° dealing with a mokhasa in tho same 
zamindari of Nuzvid, Chandrasekhara Aiyar J., 
held that the grant wa3 of an estate, because it 
included tho wholo villago except for a few 
minor inams and porombokes. 

[8] Tho defendants havo also to prove if 
they are to succeed in their contention that 
the grant was of an estate within the meaning 
of S. 3 ( 2 ) (e), Estates Land Act, that tho 
mokhasa was held on a permanent under- 
tenure. It is conceded by Mr. Satyanu-ayana 
Rao for the appellants that tho test whether it 
is held on a permanent under-tenure or not is 
whether the mokhasa forms a part of the assets 
of the zamindari. If it does, then that is proof 
that the mokhasa is hold on a permanent under- 
tenure. If, however, it does not form a part of 
the assets of tho zamindari, then it is not held 
on a permanent under-tenure. This question 
largely depends upon another question; whether 
the suit grant was of a mokhasa in the strict 
sense of that word. A mokhasa is defined by 
Wilson as; 


a village or land assigned to an individual either 
rent free or at a low rent, on condition of servico. . . 

It is pointed out at p 237 of S. Sundararaja 
Ayyangar’s “Land Tonures in tho Madras Presi- 
dencyrelying on 26 Mad. 403, 7 

“that Mukhasa was a well-known term in tho Nor¬ 
thern Sircars and that tho term itself impl-ed that it 
was a tenuro subject to service. It to >k tire form when 
it was granted to servants and m'litary chiefs in lieu 
of pay; eomet'mes it was granted to men of high posi¬ 
tion and influence, whose tonnro was of a honorary 
or almost nominal nature. In some cases, when it was 
granted to relations of zamindars no service is speci¬ 
fied in tho grant though it is expressed to be for 
service. In these latter cases they partake of the nature 
of personal grants.” 


[9] It is, therefore, scon that a mokhasa may 
bo oithor a Bervice grant or a personal grant. 
It is argued that in the case wbh which wo aro 
dealing, there is no proof of the real reason why 
the village was granted, and so it is not safe to 
conclude that it was a real mokhasa grant. 
Since, however, tho word "mokhasa" has &| 
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recognised meaning in the Masulipatam divi- 
sion oi the Kistna districts as a grant for service 
rendered and we have no reason for thinking 
that it was not a mnJchasa in the ordinarily 
accepted sense in that part of the country, it 
is reasonable to assume that it was. In 19M.L.W. 
G7i.“ the learned Judges, after careful con¬ 
sideration of the reports of Mr. Taylor, the 
Inam Commissioner in I 860 , to the Board of 
Be venue and to the orders passed thereon, have 
extracted the following passage from his re¬ 
port : 

“It was necessary to devote the most careful scrutiny 
to the above references, as the original nature of these 
mokhasas and the circumstance of their being : ncluded 
in the assets of the zamindaries had not been general¬ 
ly understood, i he villages of the zamindari estates 
are dist nguished on the hack of the permanent Kaul 
as seri (i. e , under the direct management of tho 
zamindar mokhasas and Agraharams. But this dis- 
tincti n affords no ground for classing the mokhasas 
with the Lakhiraj lauds, excluded by the Sannad, whilst 
a different conclusion is fully established by the accounts 
upon which the permanent settlement was based and 
which ought to explain the terms of the Kaul. Should 
the Government concur in the justice of these obser¬ 
vations. I submit we possess no reversionary interest in 
the mokhasas, nor can we claim to derive a quit rent 
by their enfranchisement ” 

The learned Judges went on to say: 

‘ It is now clear that these mokhasas were not exclud¬ 
ed from the zamindari, at the time of the Permanent 
Settlement and that they were treated as part of tho 
zamindari. They are, therefore, part of an ‘estate’ 
within the meaning of the Estates Land Act and civil 
Courts have no jurisdiction.” 

[10] In 51 M. L. J. 394 8 the learned Judges 
also relied upon tho report of Mr. Taylor, the 
Inam Commissioner, and held that the mokhasas 
in the Masulipatam bub-Division of Kistna 
District were included within tho assets of the 
zamindari^ and that, therefore, they were held 
on a permanent under-tenure. We are satisfied 
that the constant description of this village as 
mokhnsa village in all tho documents from 1850 
onwards is a sufficient proof that this village 
is a real mokliasa and that it was treated by 
the Government in the same way as the other 
mokhasas of Nuzvid. Mr. Subba Kao has filed a 
petition seeking permission to adduce as proof 
that this molchasa formed part of the estate of 
the zamindari of Nuzvid, a Sanad of 1802 of the 
estate of the zamindari filed in another pro¬ 
ceeding in this Court. For reasons given sepa¬ 
rately, we have admitted that document. It 
clearly shows—as we would have held even 
without it—that the village of Vakapalli is one 
of the mokhasas of the Nuzvid zamindari. 

[11] For the above reasons, we agree with 
the learned Subordinate Judge that the defen¬ 
dants have succeeded in proving that the Vaka- 
Ipalli mokhasa is an estate and that the snifcs 


should, therefore, have been filed in the Bevenue 
Court. The appeals are dismissed with costs, 
three sets. - . 

C.R.k./d.S. Appeals dismissed. 
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Chandrasekhara Ayyar J. 

Alagappa Corporation by sole Proprietor 
Dr. Sir R. M. Alagappa Chettiar—Plaintiffs 
v. United Brokers — Defendants. 

C. S. No. 150 of 1946, Decided on 14-2-1947. 

(a) Contract Act (1872), S. 230 — Contract bet¬ 
ween brokers for sale of shares — Names of princi¬ 
pals not disclosed — Brokers entitled to enforce 
contract. 

here, the agent dees not disclcso the name of hia 
principal, there is a presumption that the agent can 
personally enforce the contracts entered into by him 
and that he is personally boimd by them. Hence where 
a contract of sale of shares between two brokers does 
not refer to the existence of principals nor to the fact 
that the parties signed the contracts as agents on behalf 
of some others, the parties can sue in their own name 
in respect of the contract. [Paraa 5 & 6] 

Annotation : (’4G*Man.) Contract Act S. 230 N. 3. 

(b) Civil P. C. (1908). O. 6, R. 17—Suit for speci¬ 
fic performance—Alternative remedy for damages. 

Where there is a breach of a contract to sell, the 
plaintiff can sue for specific performance or alternative¬ 
ly for damages. The plaintiff is entitled even at the 
trial to elect whichever of the two remedies would be 
advantageous to him and if ho abandons the relief for 
specific performance, the suit must be treated as one for 
recovery of damages. [Para 4] 

Annotation: (’44-Com.) Civil P. C., O. 6, R. 17, N. 9. 

B. V. Viswanatha Aiyar —for Plaintiffs. 

R. Narasimhachariar —for Defendants. 

Judgment—The defendants who are called 
United Brokers sold 700 Ordinary shares of the 
Steel Corporation of Bengal Ltd., to the plain¬ 
tiff-corporation. The sales were on 11-5 1915 of 
100 shares at Rs. S3-1-0 and 200 shares at Rs. 33- 
1-6, 100 shares at Rs. 33 per share on 12-5-19-15, 
and 200 shares at Rs. 33 per share on 16-5-1945. 
Besides these transactions of sale, the defendants 
took upon themselves the liability to deliver to 
the plaintiffs 100 ordinary shares of the same 
Steel Corporation at Rs. 31-11-0, which wa3 an 
obligation of Messrs. Dalai A Co. The suit is to 
enforce specific performance of tho contract to 
sell and in the alternative for damages of Rs. 

13, 5C6-4-0, on the basis of the value of the shares 
at Rs. 52 per share on the date of the plaint. There 
is also a claim for the recovery of Rs. 612-8-0, being 
the dividend which ba3 accrued due on the 700 
shares. In addition, the plaintiffs seek payment 
of a sum of Rs. 484-6-0, being the amount due to 
them on statement of account, after giving 
credit to a sum of Rs. 500 which the defendants 
paid on 24-10-1945. 

[2] The defendants have raised several pleas 
in answer to the claim. In the- first place they 
say that Dr. Sir Alagappa Chettiar is not the 
sole proprietor of the plaintiff-firm as is alleged 
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and that the suit is therefore not maintainable. 
The second contention which practically is the 
primary defence, is that the plaintiffs and the 
defendants were both acting as Brokers and 
were intermediaries for principals for the purpose 
of bringing about contracts between them and 
that therefore neither of them were parties to the 
contract for sale or purchase. r lhe plaintiffs 
knew that the defendants were to get delivery of 
the shares from their sellers and that therefore 
there was no liability whatever either for spech 
fie performance or damages on their part until 
their sellers delivered the shares to them The 
plaintiffs purchased some of the shares them¬ 
selves and thus acted in breach of the contract 
between the parties/which was that they should act 
as the defendants’ agents for sale to third parties. 
They are not liable for the dividends. The plain-’ 
tiffs are not/entitled to any damages, nor to 
specific performance. 

M Jt would thus be seen from what has been 
stated above and a study of the written state¬ 
ment that there is really no answer to the plain- 
/ tiffs’ claim for payment of the sum of m. 
484-6-0 said to be due on account. As a matter 
of fact, when the plaintiffs sent a statement of 
account to them, for Ps. 9S4-G-0, on 1S10-1945 
the defendants forwarded a cheque for Es. sco 
on 22-10-1945, adding these words: 

ith regard to the outstanding transactions in Steel 
Corporations kindly wait till tlio next week when wo 
snail arrange to square up tho transactions.” 

The defendants did not plead that the statement 
of account was m any way wrong and that they 
were not liable for this sum of money. 

[4] At the trial, the plaintiffs abandoned their 
relief for specific performance of the contract to 
sell and for delivery of the shares. It is easy to 
understand why they did so. The shares were 
selling at Its. 52 per share on the date of the plaint 
ns alleged, there has been a fail in prices now 
and they do not want to take tho shares at 
the current market rates-. A partner of the defen¬ 
dants, who was the only witness examined on 
the defendants’ side, was questioned by me whe¬ 
ther he had any shares ready to bo delivered to 
the plaintiff and he said that lie bad none because 
ms customers had not given delivery of tho 
shares to him. Moreover there is in the written 

S 1 ate ^ nfc a P ]ea raised in para. II that tho 
plaintiffs were not entitled to claim specific per¬ 
formance of a contract for the sale of shares In 
view of tins defence, the inability of the defen¬ 
dants to deliver shares to the plaintiffs if there 
was to be such a decreo, and in view also of the 
fact that the plaintiffs are entitled even at the 
trial to elect whichever of tho two remedies 
would be advantageous to them, the suit has to 
be treated, as matters stand at present, as a suit 


for the recovery of damages. Viewed in this 
light it was urged for the defendants that the 
breach oi contract on the part of the deu-ndant* 
it any, took place on the expiry of a week Iron ’ 
the date of the contracts and as the plaintiff* 
hftvo not adduced any proof that the price of the 
shares on the date of the breach w*as higher 
than the price cr prices mentioned in the con- 
tiacts, ti cy must fail, bins lino of argument is 
not as formidable as it looks, lor it will be shown 
presently that though the time for m livery was 
mentioned in the contracts a - a w.. !;, f . |j ni0 
for performance was extended by a'. . UH \ V 
between the parties far beyond the ; cried simu¬ 
lated in the contracts and the broach, ccmsmtm- 
m the failure to deliver the shares was ually :> 
continuing one. The correspondence between the 
parties will be referred to presently. 

[5] As stated already, the mam point taken 
by the defendants is that the action does not lie 
because the plaintiff’s and the defendants wort 
both brokers for third parties and tho purchases 
wore made by the plaintiffs in their catacitv as 
brokers. In other words, the plaintiffs bought 
the shares from the defendants as ther a^ent* 
for the purpose of being sold on their behalf to 
third parties and that therefore they had no 
right to sue in their own name in respect of 
thuse contracts. It is also urged that the plaintiffs 
knew perfectly well, as would be seen from tho 
correspondence, that the defendants theniselve- 

were in their turn agents of their customers lor 
selling these shares. I am however 01 the opinion: 
that there are no merits in this defence which 
is not sustainable either in Jaw or 011 facts. In 
the first place, while it is perfectly true that in 
the correspondence mention is made of the fact 
that the shares which the defendants sold to the 
plaintiffs were not got by than from tho seller’ 
and that the ]laintiffs in their turn were taxino 
them with delay in delivery stating that the 
buyers from them who wanted the shares could 
not he put ofi any longer, both the parties to the 
contracts proceeded in the formation of the! 
contracts as if they were tho principals and not! 
as if they were the agents of any one else. If there 
wcue principals, they were not disclosed on either 
side. The contracts do not refer to the existence! 
or any such principals or to tho fact that thei 
parties signed the contracts as agents 011 behalf 
of somo others, d. w. 1 stated: 

-I l'oke.1 to the plaintiff for payment of price and 
no to any buyer or buyers from him. JJocausc ho had 
net disclosed tho pr.ee he must make good the ■ red¬ 
action. It he does not pay the price 1 would ask him to 

pay ... whatever manner he may adjust with his 
buyers. 

_[C] 'I heso answers show how the parties dealt 
with each other. Where the agent doej not 
disclose the name of his principal, tbero is a 
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jpresumption that tho agent can personally 
onforce the contracts entered into by him and 
that he is personally bound by them. There ia 
.nothing in this case to displace this presumption. 
The facts that the defendants were asking for 
time stating that their sellers did not deliver the 
-shares, or the plaintiffs were pressing for the 
delivery of the shares stating that buyers from 
them would not brook further delay, does not 
alter the intrinsio nature of the contracts them¬ 
selves. 

[7] This defence failing, there is little else that 
could be urged for the defendants in answer to this 
action. The defendants were repeatedly pressed 
to deliver the shares, that they had sold to the 
plaintiffs under the contracts and there were 


oven threats by the plaintiffs of covering the 
sales by making purchases from third parties 
against the suit contracts. The defendants did 
not agree to the proposal and were telling the 
plaintiffs that they would deliver the shares as 
soon as they got them from their sellers and 
that the plaintiffs were not entitled to enter into 
any covering transactions. It is enough to refer 
in this connection Ex. p-27 dated 18-10-1945, 
.under which the defendants were called upon to 
deliver tho shares and were told that if they did 
not give delivery within four days, shares would 
be bought in tho open market, and the reply of 
the defendants dated 22-10-1945 sending a cheque 

J? 9, 600 asking the plaintiffs to wait 
• till the next week by which date, they hoped to 
arrange to square up tho transaction. The plain¬ 
tiffs, gave the time required. Nothing was done 
and so there was the letter of 9 1M945, Ex. 

.P-30, again demanding delivery, which met with 
•the answer, Ex. p. 31 : 

bavo1 net yot received the relative documents 
• Dr 8 ® ers an< ^ wo filial! complete delivory o f the 
““^tely we receivo »ho eamo from our sellers. 

1 ieaso note that yoor clients, Messrs. Alagappa Corp <r- 
°n cannot cover our sales at tho peak levels now 
cxisung. If however, they wanted to cover our sales, 
ney should have covered our -ales even on tho eighth 
day from the date of the contract.” 

The last sentence in this reply does not come 
with any grace from tho defendants who repeated¬ 
ly asked for time to deliver the shares and got 
it from tho plaintiffs. On 22 12-1945, the plaintiffs 
sent them a fresh contract form No. D 8391. in 
repeat of the 700 Bengal Steels with a rate of 

. 4 ® deliver y to be on 25-12-1945, but the 

n ants refused to accept the contract stat¬ 
ing: 


We shall deliver to you the 700 Bengal Steels at 1 
original side rates immediately the documents for 1 
shares of Steel Corporations are received by us fr 
our sellers.” J 


[8] There is the evidence of the Secretary of 
she plaintiff corporation to the effect that Dr. 
Alagappa is the sole proprietor of the Corporation 


A. I. R. 

and that the price of shares on the date of the 
plaint was Rs. 52. This evidence is uncontradiofeecL 
D. W. l is not in a position to say that the price 
quoted was wrong and that on the date of the 
plaint it was lower than Rs. 62. 

[9] The claim have been restricted at the 
trial to damages; the defendants are not liable 
to give tho plaintiffs the dividends received on 
the shares. 

[10] The findings on tbo several issues will 
be as follows: 

Issues l and 2\ —Dr. Alagappa Chettiar is the 
sole proprietor of the plaintiff’s firm and the 
suit therefore maintainable. 

Issue 3 :—The contract between the plaintiffs 
and the defendants in respect of the sales in 
Bengal Steels was as principals and not as 
brokers or agents. 

Issue 4: —The defendants committed default 
in delivering the shares. T 

Issue 5:—The plaintiffs having given up the 
relief for specific performance aro entitled to sue 
for damages. 

Issue 6 :—The suit is not bad for the grounds 
stated in para. 7 of the written statement. 

Issue 7: — The plaintiffs are entitled to 
damages and the amount of Rs. 13,506-4-0 claim¬ 
ed in para. 13 on the basis that each share was 
worth Rs. 62 on the date of the plaint is 

correct. 

Issue 8: — Tho defendants are not liable to 

pay Rs. 612 - 8 - 0 . 

[11] The plaintiffs will therefore have a 
decree for.the said sums of Rs. 13,606-4-0 and Bs. 
484-6-0 mentioned by me together with interest 
on the said amounts at six per cent, per annum 
from this date till date of realisation and costs. 

O.R.K./D.S. Order accordingly. 

1 - m -—— 
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Yahta Ali J. 

Public Prosecutor — Appellant v. Kochi 
Mohideen Maraikayar and another liespon- 

No i 58 of 1947. Decided on 28th 
AugusT 1947. against order of Stationary Sub-Magis¬ 
trate. Ramnad. in C 0. No. 681 of 1946. 

Madras Prevention of Adulteration Art (3 [III] 
of 1918 ), S 20 (2). rules under, Rr 27 A, and 29—Object 
of R 27A—Sale of gingelly oil mixed with ground 
nut oil even for lighting purposes -s offence. 

The prohibition contained in R. 27A is against the 
addition of any ground nut oil or any other oil to 
gingelly oil intended for sale and against sale of any 
g'ngelly oil to wh ch any snch additions have been 
made. The rule does not make any reference to the 
purpose of tho addition or to the purp •so for which it 
is sold The pmhib'tion is absolute for whatever pur¬ 
pose the consumer may take it or the seller may sell it. 

The policy of the law apparently is that even if it is 
sold for lighting purposes and not as food the consumer 
may use it for food and it would be deleterious for hi* 
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health. Hence a person who sella gingelly oil mixed 
with ground nut oil not as food but lor lighting pur¬ 
poses is guilty under Rr. 27A and 29. [Para 1] 

Appellant in person. 

U. Somasundaram — for Respondents. 

Judgment —This is an appeal by the Public 
Prosecutor against the acquittal of the respon¬ 
dents who are father and son, running a grocery 
shop at Rameshwaram. They had been charged 
under Rr. 27A and 29 framed under S. 20 (2), 
Madras Prevention of Adulteration Act, 191S. 
They admittedly kept for sale gingelly oil which 
on analysis by the Government Analyst was 
found to contain 95 per cent, of ground nut oil. 
The oil was according to the defence being sold 
not as food but for lighting purposes. The entire 
attempt during the trial was to establish this 
but the learned Public Prosecutor contends that 
even as for lighting purposes no person is entitled 
to add ground nut oil to gingelly oil or to sell or 
offer or expose such a mixture. The prohibition 
contained in R. 27a is against the addition of 
any ground nut oil or any other oil to gingelly 
oil intended for sale and against sale of any 
gingelly oil to which any such addition has 
been mode. The rule does not make any refer, 
ence to the purpose of the addition or to the 
purpose for which it is sold. The prohibition is 
absolute for whatever purpose the consumer 
may take it or the seller may sell it. The policy 
of the law apparently is that even if it is sold 
for lighting purposes and not as food the con¬ 
sumer may use it for food and it would be 
deleterious for his health. The only argu¬ 
ment raised by the learned advocate for the 
respondents in defence is that the gingelly oil 
was not sold as food. Neither R. 27 * nor 8. 6 of 
the Act is contined to sale,of the articlo as food. 
What is prohibited is sale of food whon it is 
adulterated in the mannor prohibited. Thus 
there is no doubt that both the respondents are 
guilty of having committed the offences under 
the Act. The order of acquittal passed by tho 
Sub-Magistrate is reversed and both tho respon¬ 
dents are convicted under Rr. 27 A and 29, 
Madras Prevention of Adulteration Act Rules 
and each is sentenced to pay a line of Its. 15; in 

default, to undergo one week’s simple imprison¬ 
ment. 

c.R.K./s. c. Appeal allowed. 


A. I. R. (35) 1948 Madras 219 [C. X. 110.) 

Rajamannar J. 

Public Prosecutor — Appellant v. A. V. 
Harihara Ayer — 'Respondent. 

Criminal Appeal No. 206 of 1947, Decided on 
11-8*1947, ugainat order ci Sub-Divisional Magistrate, 
Ariyalur, D/- 20-9-1940. 

(a) Madras Local Boards Act (14 [XIV] of 1920), 
S. 159 (1) — Prosecution of occupier for encroach¬ 
ment— Validity. 


Ayer (Rajamannar J.) Madras 21C 

. Section 1^9 (1) is unambiguous in its terms and 
gives the option to tho President of the Local Board to 
chargo either the owner or the occupier. The Court fe 
not justilied in trying to resort to what in its opinion 
is the spirit of tho provisions of law. A prosecution for 
encroachment or obstruction is not therefore illegal 
merely because it is directed against the occupier and 
not the owner. [p ar a gj 

(b) Madras Local Boards Act (14 [XIV] of 1910), 

S 159 (1) — Sketch made by overseer of Board 
showing encroachment and containing relevant 
measurement filed and proved by overseer himself 
—Its accuracy not challenged at trial—Prosecution 
does not fail on ground that original survev sketch 
was not filed. [Pam 4) 

(c) Madras Local Boards Act (14 [XIVJ of 1920 1, 
S. 159 (1) — Complaint describing oifencc to be 
failure to vacate encroachment and not its non¬ 
removal — No prejudice to accused—Prosecution 
does not fail. 

Prosecution under S. 159 (1) does not fail merely on 
the ground that in tho complaint the offence was des¬ 
cribed to to that the accused had not vacated the 
encroachmont and not that ho had not removed the 
encroachment, when the prosecution and the accused 
as well as tho Court have all understood what the case 
was ab »ut and tho accused has not thereforo been pro- 
judiccd. [Para 6] 

(d) Madras Local Boards Act (14 [XIV] of 1920), 

S. 62 — Words ‘‘any other Local Board", mean¬ 
ing of. 

The meaning of the words “any other Local Board” 
in 8 02 cannot bo so restricted as to exclude the 
District Board which would certainly be a Local Board 
in the samo district, from the operation of tho section. 

[Pam 7] 

Appellant in person. 

A. V. X arayanaswami Aiyar — for Respondent. 

Judgment —The Sub-Magistrate, Ariyalur, 
convicted tho respondent who was the accused in 
C. c. No. 19S of 1946 on his file of an offt-nce 
under 8. 159 ( 1 ), Madras Local Boards Act 
punishable under s. 207 (l), Madras Local Boards 
Act and sentenced him to pay a fine of its. 100 ; 
in default to suffer simplo imprisonment for two 
weeks. There was an appeal to the Sub-Divisional 
Magistrate, Ariyalur, and he set aside the con¬ 
viction and sentence and acquitted the accused. 
Tho Crown appeals. 

[2j Tho prosecution was in respect of an 
alleged encroachment on a street called Vellala 
St root in Ariyalur town. The encroachment was 
in the shape of a tiled shed and a big masonry 
arch. These were part of the house of which the 
accused was an occupier. The grounds on which 
tho Sub-Divisional Magistrate acquitted the 
accused were; ( 1 ) that as there was an owner 
residing in the town, the action of the District 
Board in prosecuting the occupier "cannot be 
regarded as being consistent with the spirit of 
the provisions of law applicable to tho case”; 

( 2 ) tho prosecution failed to tile the survey sketch 
in proof of encroachment; ( 3 ) the notice requir¬ 
ing tho accused to vacate was not proved or filed 
as an exhibit for the prosecution. 
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[3] It is impossible to support ground No. (l) 
of the* Sub-Divisional Magistrate. The section is 
unambiguous in its terms as it enacts that the 
Local Board may by notice require “the owner 
or occupier of any premises to remove or alter 
any projection, encroachment or obstruction”. 
Ihe Magistrate was apparently aware that the 
Act gives the option to the President of the Local 
Board to charge either the owner or the occupier. 
Having found that it was so, he was not -war¬ 
ranted in trying to resoit to what in his opinion 
was the spirit of the provisions of law. It was 
contended by the learned advocate for the 
accused that you should so construe the section 
as to mean that the Local Board should prose¬ 
cute either the owner or the occupier according 
to whoever is found to be the person making the 
encroachment or obstruction in question. There 
is nothing in the terms of the enactment which 
compels me to: adopt this construction. The 
prosecution was certainly not illegal, because it 
was directed against the occupier. 

[4] I am surprised that the Sub-Divisional 
Magistrate should have observed that the fact 
that a survey sketch was not filed weakened the 
prosecution case. There was a sketch filed by 
P. W. 1, the Local Fund Overseer, Ariyalur, show¬ 
ing the encroachments and containing the relevant 
measurements (Ex.P-2). 'J he trial Magistrate say 3 
as follows: “The correctness of the sketch or 
its measurements had not been challenged by 
the accused and nothing can be said against it.” 

I do not see therefore anything in this point 
that the prosecution has failed to prove that there 
was an encroachment; nor do I see any reason 
why the original survey sketch should have been 
filed if the plan (Ex. p-2) prepared by the over¬ 
seer is proved by the overseer himself and its 
accuracy was not challenged at the trial. 

[ 5 J T he third ground is that the notice had not 

en proved and exhibited in the case. I am • 


agam surprised that this ground should have 
ound favour with the Sub-Divisional Magistrate, 
am unable to find anything in the record to 
cas any doubt in the matter. It is not disputed 

• ^ 6 J V - aa a no ^ CQ served on the accused 

n in act it cannot be, because we have on 

p ' 4 w bich purports to be a reply on 
0 10 ** ccu sed to the notice served on him 

wT C , ° encroac hment in question. 

• ’ ‘-i . eposed that a registered notice was 

ii _p 3 * 1 . ^ ground was token by 

the accused m his 1 memorandum of appeal to the 

Sub-Divisional Magistrate that he was not in 
receipt of a notice under s. 159 ( 1 ) None of the 
three grounds therefore on which the Sub-Divi¬ 
sional Magistrate found the accused not guilty 
ton be sustained. 


£6] In this Court, Mr. A. V. Narayanaswami 


Aiyar, the learned advocate for the accused, raised 
two further points. The first was that in the 
complaint the offence was described to be that 
the accused had not vacated the encroachment 
and not that he had not removed the encroach¬ 
ment and on account of this flaw the prosecution 
must fail. There can bo no doubt whatever that 
the prosecution and the accused as well as the 
Court, all understood what the case was about. 
The case for the prosecution cannot be more 
accurately summed up than in ground No. 2 of 
the grounds of appeal on behalf of the accused 
in the lower Court thus: 

“The case for the prosecution is that the appellant 
failed to remove an alleged encroachment in spite of 
notice under S. 159 (11, Local Boards Act, (14 [XIV] 
of 1920;.” 

The .fact that the word “vacate” has been used 
iu parts of the evidence and in the complaint 
could not have misled—and I find did not mis¬ 
lead the accused or the Court in any manner. To 
demonstrate that this is so, it is enough to refer 
to the examination-in-chief of p. W. 2, tho Local 
Fund Inspector. He says that he issued a notice 
asking the accused to vacate tho tiled shod and 
the concrete koradu and winds up by saying 
“The encroachments are still existing. They have 
not yet been removed.” It is also clear that this 
point was never made even in the lower appel¬ 
late Court. I find no substance whatever in this 
contention and I find that the accused has not 
been prejudiced in any way by this possibly 
inartistic use of the word “vacate”. 


[ 7 ] The other point pressed by Mr. Narayana¬ 
swami Aiyar on behalf of the accused was that 
the District Board could not validly launch any 
prosecution because the street in question did 
not vest in tho District Board. On behalf of the 


prosecution Ex. P-1, a notification purporting to 
be under S. 62, Local Boards Act, 1920, was filed* 
According to that notification, the street in ques¬ 
tion was one of the streets which wa3 declared to 
vest in the District Board Trichinopoly from 1st 
April 1936. This along with other ra¬ 

tioned in the notification had vested prey ions to 
the notification in the Panchayat Board Ari> alar. 
The contention of tho learned advocate for the 
accused was that under S. 62, the District Board 
could not declare that any property vested in 
any Local Board in the same district shall vest 
in itself; that is to say, the District Board may 
declare that a street vested in a particular 
panchayat shall vest in another panchayat in 
the same district and not that the street shall 
vest in the District Board itself, but I do not: 
see any warrant for so restricting the meaningj 
d£ the words “any other local Board as to 
exclude the District Board which would certainly 
be a Local Board in the same district from the 
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operation of the section. I do not agree therefore 
in thte contention raised on behalf of the accused. 
[8] The conviction of the accused by the Sub. 
‘ Magistrate was proper and ought not to have 
been set aside by the Sub-Divisional Magistrate. 
The appeal is therefore allowed and the acquittal 
of the accused is set aside. I convict the accused 
o* an offence under S 159 (i) read with S. 207 (l), 
Madras Local Boards Act, 14 [xiv] of 1920 . So 
far as the sentence is concerned, it does appear 
that the encroachment was not very recent, and 
though this fact may not render the accused less 
guilty, I take this fact into account. I sentence 
him to pay a fine of ns. 50; in default to undergo 
one week s simple imprisonment. 

C.R.K./S.c. Appeal allowed. 

A. I. R. (35) 1948 Madras 221 [C. N. 111 .] 

Bajamannar J. 

In re Gopal Naidu and others—Petitioners. 

Ko C 120B of n 1 m ^ 1266 aml CrL H°vn. Petn! 
£nh rv • f 14 -v G r’ D3c,tleil 011 14-8-1917. from order of 

Sub-Divisional Magistrate. Namakkal, D/- 26-8-1916 

s zsf 

An attempt to contravene an order under R 81 ( 2 ) 
wouid amount to a contravention of the order itself 
under R 121 and an offence of contravention of the 

untoR. lM (5). 7 * SeC °” d C '“ ss Mnshtr ‘$Jf 
sJmencP Ce °‘ RuIeS (1939 >' R - 81 W - 

Where the accused taking advantage of the fact that 
he owned a lorry, has attempted to use it * * h f 
prohibited commodities outside the district in onT* 
vention of the order under R. 81 (2", the offence^ 

of r two S mS. d1 "f ed . notbMtkalt y ith leniently. A sentence 
of two mouth s rigorous imprisonment is not severe. 

ar o • • t Para 5 1 

if' p/'K'MSWopalan — for Petitioners. 

I Iiblic Prosecutor — for the Crown. 

Order. —Accused l, 3 and 4 who are the pefci 
turners were convicted by the Second Claes 
Mag'strate o feankari under R. 81 ( 4 ), Defence 
of India Rules road with R. 121 , Defence of 
India Rules for attempting to transport rice bran 
and fried bengalgram outside the district with¬ 
out a permit. Accused l was sentenced to undergo 
rigorous imprisonment for two months and 

S S 3 “V t0 W - A™ of Rs. 200 each n 

“ trj rra ^ 

vhich the commodities were attempted to be 
transported. Accused 3 is the driver of tL in 
and accused i is the cleaner and brother Vrf 
accused 1 . On appeal, the Sub-Divisional 

trate, Namakkal confirmed the conviction and 
sentence of the lower Court. d 

of thi Th f? 13 U ° thing thafc can bo sai ^ in favour 
the petitioners on the merits. But the learned 
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advocate for them raised a point as to the juris- 
diction of the Second Class Magistrate to try the 
case. The decision turns on the Defence of India 

Act read with the rules thereunder. Section 2 
sub-s. ( 3 ) of the Act says, 

“(3) The rules made under sub-s. (1) may further - 
(i) provide for the arrest and trial of persons contra- 
\emug any ol the rules; (ii> provide that any contra¬ 
vention cf. or any attempt to coirravone, and any 
abetment of, or nttornpt to abet, the contravention of 
any of the niovMoiis of the rules, r r anv order issued 
unde, any hd h piovi, on. shall h,< punishable with 
impi 1 souiiit*lit fcr a term v.hR-1. nuy extend to seven 
jears or with fine or with both. ’ 

Section 14 says: 

.“ Sav ® as otherwise esprcMy pr ovided hv under 
this Act the ordinary Criminal and Civil Comts >hall 
continuo to exercise jurisdiction.” 

Sub-rule (s) of u. 130 of the Rules framed 
under the Act says: 

••Notwithstanding anything contained in Sch. 2 

iiimaal 1. C.. 189S : (.) a contravention of any 

Or if ! 1UU . le u , n . de1 ' ll - 36 <«) ( or under sub-r.(2) of R. 81) 
s nail be t.inolc by a Court of Session, a Presidency 

Magistrace or a Magistrate of First Class or Second 

Under R. 121 any person who attempts to 
contravene or abets, or attempts to abet, or does 
any act preparatory to, a contravention of, any 
ot the provisions of these rules or any order 
made thereunder shall be deemed to have con¬ 
travened that provision or as the case may bo, 
that order. 

C-d In the present case, the material order was 
made under R. 61 ( 2 ) of the Rules. The attempt 
to contravene this order would amount to a 
contravention of the order itself under r. 121 
Defence of India Rules. The offence of contra¬ 
vention of the order is triable by a Second Class 
Magistrate also under sub-r. (3) of R. 130. 

U] The contention raised on behalf .of the 
petitioners is that s. 2 , sub-s. (3) of the Act men- 
tions only the arrest and trial of persons con- 
travenmg any of the rules. It does not indicate 
that the Rules may provide for the trial of 
persons attempting to contravene any of the 
rules. But in my opinion the combined result of 
Rr. 81 (2) and 121 which are the relevant rules 
lor the purpose of this case is to make a person 
charged with the offence of attempting to con¬ 
travene any of the orders made under R 81 (o) 
a person contravening the rules. There is’, there¬ 
fore, no scope for invoking the general jurisdic¬ 
tion unc.er Code of Criminal Procedure in this 
caso. I overrule the objection taken on behalf of 
the petitioners that the Magistrate had no juris¬ 
diction to try this case. 

[5] The petitioner’s advocate submitted that 
the sentenco so far as accused l is concerned 
may be reduced to the period of imprisonment 
already undergone by him. The exact period so 
undergone is not known but it seems that it is 
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jlaaa than a week. Tho attempt was certainly 
serious having regard to the object of the order 
in question. Accused 1 taking advantage of tho 
fact that ho owned a lorry attempted to use it to 
transport prohibited commodities outside the 
district. There is no reason to deal with such an 
offence leniently. It cannot bo said that the 
sentence imposed, namely, two months rigorous 
imprisonment is severe. Tho Criminal Revision 
Petition is therefore dismissed. 

C.B.K./S.C. Petition dismissed. 

A. I. R. (35) 1948 Madras 222 [C. N. 112.j 

Gentle C. J. and Govindarajachari J. 

Vadrevn Venlcataratnam — Appellant v. 
Baja Saheb Mcharban Dostan Sri Rajah 
B>vu Venkata Kumar a Mahipathi Surya 
Bao Bahadur Sardar Garu, Maharajah of 
Pithapuram and another — Respondents . 

Letters Patent Appeal No. 85 of 194G. Decided on 
14-8-1947, from judgment of Wadsworth J., in S. A. 
No. 419 of 1945, D/* 23-8-1946. 

Grant—Lost grant—Inam—Inam land registered 
as wet — Zamindar’s registers showing land as 
single crop wet — Second crop raised for 40 years 
without demand for extra charge for water — 
Presumption that Inamdar was given right to all 
water conveyed by channel free ot any charge— 
Acquisition of right to water or easement by pres¬ 
cription—Limitation Act (1908), S. 26. 

In order to ascertain the rights of tho Inamdar under 
the terms.of tho grant which lias been lost, considera¬ 
tion must bo given to all the surrounding facts and 
circumstances. [Para 6] 

Inam lands in suit were comprised in a zamindary. 
The zamindary was permanently settled in 1802 after 
the grant of suit inam. Inam Register showed the lands 
only as wet. Tho zamindar’s reg'sters recorded the 
lands ns “wet” “single crop.” The lands were irrigated 
by a tank in tho lands which was very old and which 
was fed by a channel from a river which flowed 
through the zamindary. Tho flow of water into tho 
channel was not controlled by tho zamindarand he had 
no authority to close it. The channel supplied wator 
only to the Inamdar’s tank and he had right to the 
exclusive use of such water. If at any time the water in 
the river sank below tho channel level, the Inamdar 
dammed it without let or hindrance. He also maintained 
and repaired tho channel. The Inamdar raised a second 
crop ever since 1893 at the latest, until 1937, continu¬ 
ously and uninterruptedly and no demand for extra 
charge for water was made by the zamindar for this 
period. The zamindar brought a suit in 1938 for 
compensation for water for irrigating a second crop. 
The terms of the grant of the inam which was a minor 
inam were lost : 

Held, that the only inference that could bo drawn 
from the facte and circumstances was that in the 
original grant, the inamdar was given a right to all 

wat*; tho measure of hia right being of all water 

convened by the channel from tho river: it could bo 
used for a second as well as f 0r a first crop free of all 
charge. The incident regarding the right to water was 
not in any way restricted merely because the inam was 
a minor one. [Para 9] 

HOd also, that the evidence, facts and circumstances 

established fully that tho requirements of the acquisi¬ 


tion o f right of easement by proscription to water for n> 
second crop free of charge, had been fully satisfied. 
Such a right or easement was capable of acquisition 
after 20 years of continuous and uninterrupted user : 
17 A. I. R. 1930 Mad. 941 and 16 A. I. R. 1931 P. C. 
128. Hel. cm. [p ara jq] 

Annotation.—(’42-Com.) Liin. Act, S. 2G, N. 8. 
Cases referred :— 

1. (T7) 40 Mad. 866 : 4 A. I. R. 1917 P. C. 42 : 44- 
I. A. 166 : 41 I. C. 98 (P. C.), Bala Surya Prasad Rftw 
v. Secy of State. 

2. (’27) 53 M.L.J. 769:15 A. IrR. 1928 Mad. 97 ; 
106 I. C. 377, Yahya Ali v. Secy of State. 

3. (’42) I. L. R. (1942) Mad. 893 : 29 A. I. R. 194fr 
P. C. 21 : I. L. R. (1942) Kar. P. C. 49 : 69 I. A. 22 : 
200 I. C. 1 (P. C.), Secy of State v. Sri Varada Thirtha 
Swamigal. 

4. (’30) 59 M. L. .7. Ill : 17 A. I. R. 1930 Mad. 041 ; 
128 I. C. 523, I. Pitchah v. Rajah of Venkatagiri. 

5. (’31) 54 Mad. 427 : 18 A. I. R. 1931 P. 0.128 : 5ft 
I. A. 195 : 131 I. C. 312 (P. C.), Pakala Venkanna v. 
Raja of Bobbili, 

V. Viijyanna—iov Appellant. 

Ch. Itaghava Bao —for Respondents. 

Gentle C. J —The appeal arise3 out of a suit 
brought by the plaintiff, respondent in the appeal, 
the Maharajah of Pithapuram, who is the pro- 
prietor of a Zamindari in East Godavari, claim¬ 
ing compensation for water for irrigating a 
second crop on defendant 1 (appellant’s) inam 
land situated within the Zamindari for fasli year 
1347 (corresponding to A. D. 1937-38). It is com¬ 
mon ground that tlie defendant is entitled to 
water free of charge in respect of the first crop. 
The learned District Munsif of Peddapuram 
dismissed the suit; an appeal by the plaintiff was 
allowed by tho learned Principal Subordinate 
Judge of Cocanada, who decreed the suit; tho 
defendant preferred a Second Appeal to this 
Court which was dismissed by Wadsworth J. 
This is an appeal pursuant to the Letters Patent 
by the defendant seeking to have the decision of 
the learned District Munsif restored. 

[2] The appellant’s inam land is 48 acres in 
extent, including a tank of about 3 acres in tho 
centre situated to the south of the river Yelcm 
over which river the respondent has proprietary 
rights where it runs through bis Zamindari. e 
northern end of the appellant's inam is about 
one furlong distant from the river, other land 
bein* situated between the north boundary and 
the river bank. The respondent s land 13 on the 
East, West ond South side3 of the inam. A 
channel, known as the China Thadi Doddi Kalva, 
runs southwards from the river bank, between 
the land north of the suit inam and the respon¬ 
dent’s land, for about one furlong; it then . 
continues in the same direction between the inam 
and the respondent’s land for about another 
furlong until it reaches the tank. The channel 
has an open head at the river and the flow of 
water into it is not controlled by the respondent 
and he has no authority to close it. Water flow* 
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from tie river through the channel into the tank. 
The channel does not supply water save to the 
appellant’s tank and from where it is drained 
for the purpose of irrigating the inam land. All 
the water flowing through the channel is exclu¬ 
sively for the appellant’s use on his land and is 
his sole supply. If, at any time, the water in the 
river sinks below the channel level, the appellant 
dams the river, thereby increasing the water 
height so as to enable water to flow from the 
river into the channel. Ho carries out all main¬ 
tenance and repairs to the channel. The suit 
inam is in the village of Mallam: throughout tho 
year, covering the period of two crops, the turn 
system is in operation by which, in every cycle 
of 18 days, water flows to all villages of tho 
Pittapuram Estate, including Mallam for six 
days and out of which it flows for threo days thro¬ 
ugh the channels to the appellant’s tank; another 
channel or other channels convey water to other 
lands in this and in other villages. Prior to fasli 
year 1347, no demand was ever mado by tho 
respondent for water rate for a second crop irri¬ 
gation from the appellant although, for many 
years, water rate has been demanded and paid 
in respect of other lands in the estate which are 

supplied by channels other than the China Tadi 
Doddi Kalva. 

[3] The appellant acquired tho suit land by 
purchase in 1903. His predocessors-in-titlo were 
called the “Thota people.” The grant of the 
mam land in suit was made before the Permanent 
Settlement of the Zamindari in 1802 . No record 
is available regarding the land until 18 GO. In the 
Register of Inams, dated 23rd February i 860 , 
Ex. D-7, an entry relating to the inam records; in 
Col. 3, whether dry, wet or garden, "wet”; under 
cola. 14 and 16, the names in which the lands 
were entered in Fasli 2208 (a. d. 1798) and Fasli 
1244 (A. D. 1834); under col. 20, that tho inam 
can bo confirmed as personal. Exhibit D-9 is an 
extract from the Register of the Settlement of 
tho Rights of the land in suit, no entry appears 
under Col. 3 "wet (ordinary or mamool, single crop 
or double crop), garden, etc.” Exhibit p -2 is an 
extract dated 3rd September 1902 from the respon¬ 
dent’s Permanent Register; it records, in col. 5, 
that tho land is wet and in Col. 6, headed ‘Single 
crop or Double crop’ is tho figure "l” which ap¬ 
pears to indicate single crop. Exhibit p ( 3 ) is an 
entry in the respondent’s register dated 13th Nov¬ 
ember 1034, similar to Ex. p ( 2 ). These two registers 
are not kept by any public officer or at a public 
office and are solely the respondent’s privato 
records. Exhibits D (i) and D ( 2 ) dated 14th 
Juno 1916 and 29th January 1916, are leases of 
the land by the appellant to a tenant for one 
year, each containing a covenant requiring tho 
tenant to leave the land at the end of the tenure 


as required by tho now ryot for 6eed bods and 
sugarcano. Surgarcane, or dufaeal crop, requires 
irrigation twice yearly, and, to nil intents and 
purposes, can bo treated in tho samo way as r 
second crop of paddy. Indubitably, if water rate 
for a second crop were chargeable, it would be 
levied in respect of a dufaeal crop. 

[4] Tho learned District Munsif in tho trial 
Court, accepted tho ovidonco given by tho Kai*. 
nam of Mallam village, who was called on the 
respondent’s behalf; tho appellant; his tenant; 
until about 1924, of the suit mam; and a neigh¬ 
bouring cultivator. Ho rejected tho testimony 
given by two other witnesses called for tho ic. 
pondent, which, to a limited extent only, con- 
flicted with the other evidence. The learned 
Subordinate Judge, in his judgment on appeal 
misstated 6omo of tho oral and documentary 
ovidonco ; ho said tho documentary ovidonco 
showed that, whenever a second crop wa 3 raised, 
tho respondent lovied water rate from tho appel 
lant and that sugarcano crop wa 3 not raised 
continuously during tho last 10 or 12 years Thai 
is not in accordance with tho documents or oral 
evidence. Tho findings of fact by tho learned 
District Munsif stand. 

[5] A resume of tho facts, whether admitted 
or established by documentary' and oral evidence, 
reflects as follows : The grant was mado before 
tho Permanent Settlement in 1802 ; in i860, the 
land ^was described in tho Inam Register as 

wet”, the column in which it is so described 
does not requiro a special description, whether 
single or double. A sugarcano crop can be treated 
as a second crop. A second crop was raised in 
each year from 1893 to 1903 and for at least 
seven years after tho appellant purchased tho 
land in the latter year, including tho years 1915 
and 1916, and also from 1932 or 1931 to 194.1 
until the trial of tho suit in 1944. According to 
the appellant there was always a second crop 
after ho acquired the property in 1903 . Throughout 
the whole of that period tho respondent did not 
demand nor seek to charge for a second crop- 
irrigation until 1937-3S, although in 1902 and 
1934 the suit land is entered in his register a 3 
single crop wet land, and although other inam- 
dars were so charged. The appellant’s inam is 
wot land and the water for it is conveyed by an 
open headed channel which is exclusively utilised 
for that purpose and supplies no othor person or 
land. The respondent doe3 not control tho flow 
of water into the channel and has no ri^ht to 
prevent tho flow. The appellant maintains and 
repairs tho channel, he dams the river without let 
or hindrance, whenever required, to enablo water 
to enter the channel. Throughout each year the 
turn system is in operation by which water is 
conveyed through the channel during threo days 
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out of every succeeding IS days, covering the 
period of both single and double crops. The tank 
is very old, it dates from time immemorial, it is 
solely supplied by tho channel and as the land 
is wet, a source of supply must have existed, 
certainly by 1SC0, and doubtless long before that 
year It has no been suggested there was, at any 
time, any conduit for water from the Yeleru 
river to the appellant’s land, save the China 
Thadi Doddi Kalva; whilst the respondent never 
sought to charge the appellant for a second crop 
he has done so in respect of owners of other inam 
lands for water conveyed by channels other than 
that which exclusively supplies the appellant. 

[Oj As above stated, the permanent settlement 
of the Pithapuram Zamindari to the respondent’s 
ancestor was in 1802 after the grant of the suit 
inam land to the appellant’s predecessor-in-title. 
As observed by Lord Parker at p. 905 in the 
judgment of the Board in d0 Mad. 836 1 — usually 
called the “Urlam case”— 

“the Government could not grant the zamindnris other* 
wise than subject to the customary rights of the ryot 
cultivators and the rights of all li aiders of inams under 
existing inam grants. The zamindars in whose favour 
the snnads were made, took therefore subject to those 
lights.” 

When tho Pithapuram settlement w T as made, it 
must have been subject to the rights of the 
inamdar of the suit inam, whose rights must 
have been recognised at that time In the Urlam 
case 1 the measure of the right to take water is 
expressed at p. 90d by their Lordships of the 
Judicial Committee thus '• 

“The right must be measured hv the physical condi¬ 
tions, such as the 6ize of the channel, or the nature 
and extent of the sluices and weirs governing the 
amount of water which enters the channel, and not by 
the purpose for which the grantor or liis tenants have 
been accustomed to use water from the channel prior 
to the date of the grant.” 

In 53 M L. J. 769, 2 it was observed that, even 
if the area of cultivation is increased, an extra 
charge for water is not justified so long as 
the water utilised is no more than that which 
was previously received and to which the inam- 
dar is entitled. In I. L E. (1942) Mad. 893 s the 
Board pointed out, at p. 919 of the report, that 
the inamdar is entitled to such water, up to^the 
capacity of the channel, a9 can flow into it, the 
condition of the river or upper channel being 
what it is from time to time In the present 
instance, it is of peculiar significance that (l) the 
appellant has the right to the exclusive use of 
the water conveyed by the channel; ( 2 ) when the 
level is too low to permit water entering the 
channel, the appellant can dam the river to raise 
the water; (3) the flow of water into the channel 
is uninterrupted during 3 out of each successive 
18 days throughout the whole year and (4) the 


flow of water is not subject to any control by 
the respondent. 

[7j Mr. Raghava Rao for the respondent, 
sought to distinguish the right of an inamdar, 
when his channel lies within the inam, e. g., in 
the case of an inam village, from the right in 
respect of a piece of inam land where the channel 
conveying the water is outside the inam and 
merely discharges water into the land; learned 
counsel described such inam as a minor inam 
and contended that it does not have- the same 
characteristics or rights as a major inam, such as 
a village. Thus it was sought to distinguish the 
present case from the inams in the cited cases. 
The existence of a difference between a minor 
inam and a whole village inam and a zamindari 
appears to have received acceptance by Wads¬ 
worth J. who expressed the opinion that when 
there .is a grant of a single field, specified as 
“wet,” in the absence of any indication that that 
wet land has a right to water for a double crop 
free of charge, there can be no inference that 
water capable of being used on the land for a 
second crop or for a dufasal crop, can be taken 
free of charge. The learned Judge added that 
the inference to he drawn from the terms of a 
grant of a minor inam must have regard to the 
manner in which water rights in individual 
fields were normally recognised. 

[8] The terms of the grant of the inam land 
in suit have been lost and in an endeavour to 
ascertain what were those rights, consideration 
must be given to all the surrounding facts and 
circumstances. The land is wet and is situated) 
away from the river Yeleru. Water was essen¬ 
tial and provision for its supply would, of 
necessity, have been made in the grant. That 
provision must have been by way of the China 
Thadi Doddi Kalva, which supplies the inam 
land alone and no other land and no person 
other than the proprietor. The entry in the i 860 
register describes the land as wet, without restric¬ 
tion as to the water to which the proprietor was 
entitled. Without let or hindrance the appellant 
is entitled to dam the river, when the level is 

below the channel head, in order o o am 
flow of water into the channel, and water is 
received during three days out of every 18 suc¬ 
cessive days throughout the year, uncontrolled 
and unrestricted by the respondent. The appel¬ 
lant alone carries out the maintenance and 
repairs to the channel. No charge for water for 
a second or dufasal crop was ever sought to 
be made before 1937, in spite of the land being 
recorded as single crop wet in the respondent s 
own registers of 1902 and 1934 and m spite of 
other inamdars being charged for water conveyed 
by other channels. Those circumstances alone 
reflect an absolute right to all water fchroug e 
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appellant’s channel, free of any charge. In addi¬ 
tion there are further facts. At the latest, a 
dufasal crop was raised in 1893. While there is 
not express testimony in regard to every year 
thereafter, but the testimony of the tenant relates 
to the period from 1893 until 20 years before he 
gave evidence in 194-1 i. e., in 1924, borne out by 
that of a neighbouring land-holder and the ad- 
mission by the respondent’s witness that a dufa¬ 
sal crop was raised from about 1932 or 1934 to 
1944; further, the appellant himself said, water 
for a second crop was used ever since he bought 
the land in 1903. 

[9] In my view, the proper inference to draw 
from the evidence is that, ever since 1893 , at the 
latest, until 1937 water has been supplied by the 
channel to the inam every year for a second or 
dufasal crop, continuously and uninterruptedly 
and for which no charge has been sought to be 
made. No suggestion was made of any demand 
for a charge at any time prior to 1893. The 
demand was first made about 1933 when the 
present claim for compensation was put forward 
by the respondent in respect of that year. In 
1893 or even later, if the inam land in suit had 
not been entitled to water for a second or a 
dufMal crop free of charge, an assertion of a 
right to payment for it assuredly would have 
^een made. The only inference to draw from 
the foregoing is that, in the original grant, the 
inamdar was given a right to all water; the 
measure of his right being of all water conveved 
by the channel from the river: it could be used 
for a second as well as for a first crop free of all 
^harge. I am unable to see that, in the present 
instance, a minor inam though it may be, the 
incident regarding the right to water, is in any 
way restricted. In this respect I am unable to 
agree with the view expressed by Wadsworth J. 

[ 10 ] If the opinion which I have expressed is 
not correct, the question then arises whether the 
appellant has acquired a right by prescription to 
water for a second crop free of charge. Such a 
right or easement is capable of acquisition after 
20 years of continuous and uninterrupted user: 
vide 59 M. L. J. ill 4 and 54 Mad. 427. 6 The 
evidence and the facts and circumstances relat- 
mg to the period from 1893, to which attention 
had previously been drawn, establish fully that 

• ® r ® quireme hts of the acquisition of such a 
ri S y prescription have been satisfied. 

tv f • my OP 111 * 011 the decision of the learned 
District Mu ns if was correct and those of the two 

appellate Cour s were wrong. The appeal should 

be allowed with costs throughout including the 

costs of this appeal and the decree of the trial 
Court restored. 

Goyindarajachari J—I entirely agree. 

O.R.K./S.c. Appeal allowed. 
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Yahya Ali J. 

Subbammal v. Alamelu Ammal. 

No Cl 805 na „'f 833 and Cri - 

S, • c£° ? f , Declde<1 °° 5-9-1947, from order 

D/-31 C 5-194e r6SI ‘ y Masistrate ' G - T - Madras, 

Criminal P. C. (1898), S 552_"Unlawful," mean- 

mg of Detention ot child by step-mother, when 
unlawful stated. 

The expression “unlawful” in S. 552, Criminal P. C 
has the sumo inclining us the word "illegal’* occurring 
in lhe l ena Cxle and defined in S. i:j 0 f that Code! 
Ihe natural mother is the legal guardian and is entitl¬ 
ed to the custody of the child. The stop-mother has 

no right whatever to that custody unices die -ots her¬ 
self appointed by Court as a guardian under the (iu.i:- 
dians and ttards Act. The act of the parson, who is 
not entitled to custody, of detaining the child is one 
which enUtles the natural guardian to take civil action. 

fhptf T 0f , the , chlld the step-mother is. 

CrimiS’p.a n ^ mCaninS of »• 

Annotation: (’46-Com.) Cr. P. C., S. 532 N. G. ^ 

S. S. Bliaradwaj — for Petitioner. 

P , ubllC Pr ° s ccutor —for the Crown. 

u . 5 . A nsJinaswami Naidu—tov Respondent. 

Order -One Govinda Chetti had two wives, 
bubbammal, the petitioner and Alamelu Ammal, 
the counter-p-rtitioner. By the former lie had a 
daughter Saraswathi aged seven years. After 
his death, the two wives and the little girl were 
Jiwng together. Subbammal’s case is that when 
she went to some village temporarily and return¬ 
ed, Alamelu Ammal refused to hand over custody 
of Saraswathi to her. She filed an application 
under S. 552, Criminal P. C., to compel resto¬ 
ration of Saraswathi to her. The senior widow 
stated m the Magistrate’s Court that the con- 
duct of Subbammal was immoral, that she had 
eloped with one Elumalai and that Govinda 
Chetti, before his death, had entrusted to her the 
custody of the child in view of Subbammal’s 
immoral conduct. Evidence was adduced on 
both sides but the Magistrate did not give any 
findmgs on any of these points. Subbammal 
stated in her application that the intention of 
Alamelu Ammal in detaining the girl was to 
get her married to a relation of Alamelu. The 
Magistrate found that no unlawful purpose had 
been established and dismissed the application. 

In coming to that conclusion I apprehend that 
the Magistrate took a very narrow view of the 
meaning of the word “unlawful” oxurrin" in 
s 552, Criminal P C. The expression “unlaw- 
ful has not been defined in the Code of Crimi 
nal Procedure but it has the same meaning as 
the word illegal occurring in the Penal Code. 

In the Code of Criminal Procedure, after setting 
out the definitions, it is stated at the end of 
S, 4 that all words and expressions u 3 ed in this 
Code and defined in the Penal Code, and not 



226 Madras Veeraraghavayya v. Venkataraghavareddi (FB) (Gentle C . J .) A. I. K. 


hereinbefore defined, shall be deemed to have 
the meanings respectively attributed to them by 
the Penal Code. In the Penal Code the word 
“illegal” is defined in s. 43 as applicable to 
everything which is an offence, or which is pro¬ 
hibited by law, or which furnishes ground for 
a civil action. Under S. 552, Criminal P. C., 
what has to be established is that the detention 
of the child was unlawful and that the purpose 
of the detention was unlawful. If the detention 
was one which furnished a ground for a civil 
action it would be illegal within the meaning of 
that definition. In the present case there can be 
no doubt that the natural mother is the legal 
guardian and is entitled to the custody of the 
child. The step-mother has no right whatever 
to that custody unless she gets herself appoint¬ 
ed by Court as a guardian under the Guardians 
and Wards Act. The act of the person, who is 
not entitled to custody, of detaining the child 
is one which entitles the natural guardian to 
take civil action. The detention is, therefore, 
clearly unlawful. It must also be held in the 
circumstances that the purpose w T as unlawful, 
as it has not been proved that Alainelu Ammal 
was entitled in any manner to keep the child in 
her custody and to dispose of her as she pleases. 
That is a matter which she will have to establish 
in appropriate civil proceedings and until .she 
does so, she is not entitled to keep the child 
away from the custody of her natural mother. 
The petition is allowed. The order of the Magis¬ 
trate is set aside and under S. 552, Criminal 
P. C. Alamelu Ammal is directed to restore 
Saraswathi immediately to the custody of Sub- 
barnmal. 

C.R.K./s.C. Petition allowed . 
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FULL BENCH 

Gentle C. J., Patanj.ali Sastri and 
Govindarajachari JJ. 

Muttaluru Vceraraghavayua — Petitioner 
v. Chundi Venkataraghavareddi — Respon¬ 
dent. 

Civil Revn. Petn. No. 296 of 1946, Decided on 
6-8-1947, from order of Dist. Judge, Nellore, D/-24-9- 
1945. 

Limitation Act (1908), Art. 166—Sale of inalien¬ 
able inam land in execution of decree—Application 
by judgment-debtor under S. 47, Civil P. C , to 
declare sale void and to set it aside—Applicability 
of principles of O. 21, R. 91, Civil P. C., and inci¬ 
dents attached thereto to such application—Article 
applicable— Limitation Act (1908), Art. 181— Civil 
p. C (1908), O. 21, R 9i, 

In execution of a decree against an Inamdar, his un¬ 
enfranchised s-ervice inam land wa< sold and the sale 
was confirmed Under S 5, Madras Heredtary V llage 
Offices Act, 1895 the land was inalienable and heoce 
- the judgment-debtor had no saleable interest in it. 
This objection was not, however, raised by him at the 


time of sale. More than thirty days after the confirma¬ 
tion of sale, the judgment-debtor applied under S. 47, 
Civil r. C , seeking a declaration that the sale was void 
and to have it set aside. It was contended that the sale 
being void was not required to be set aside and since • 
mere declaration that the transaction was void was the 
sole relief that need be sought, the Articlo of the Limi* 
tation Act that was applicable was Art. 181 and not 
Art. 166 and so the application was within time : 

Held, that the application, although made under 

S. 47, Civil P. C., was one in which the principles of 
R. 91 of 0. 21, Civil P. C., applied as also did the inci¬ 
dents attached to such an application. In an applica¬ 
tion made by a purchaser in similar circumstances, 
the limitation period would be thirty days from the 
date of sale. Art. 166, Limitation Act. being the rele¬ 
vant Art cle Since the same incidents applied to the 
judgment debtor's application as would have been in¬ 
volved in an application by the purchaser, it must bo 
subject to those incidents. Hence Art. 166, Limitation 
Act, applied to the application and not Art. 181 ancT 
the application was time-barred. 

[Paras 10, 11, 15, 24] 

Annotation :—(’42-Com.) Lim. Act, Art. 166, N. 2; 

(’44-Com.) C. P. C., O. 21, R. 91, N 1. 


Cases referred :— 

1. (’18) 41 Mad. 418 : 5 A. I. R. 1918 Mad. 123 : 43 
I. C. 935 (F.B.), Sannamma v. Radhabhayi. 

2. (’05) 32 Cal. 296 : 32 I. A. 23 : 8 Sar. 734 (P. C.), 
Khairajmal v. Daim. 

3. ('24) 47 Mad. 288 : 11 A. I. R. 1924 Mad. 431 : 80 
I. C. 92 (FB), Rajapopal Iyer v. Ramanujacharinr. 

4. (’20) 43 Mad. 313 : 7 A. I. R 1920 Mad. 402: 50 
I C. 260, Scshagirirao v. Srinivasa Rao. 

5. ('38) I. L. R. (1938) 1 Cal. 280 : 25 A. I. R. 1938 
Cal. 113 : 178 I. C. 540, Nirode Kaliroy v. Harendra 
Nath. 

6 . ('37) 24 A. I. R. 1937 Rang. 126 : 1937 Rang. L. R. 
164 : 169 I. C. 967, Ma We Gyan v. Maung Than 
Byu. 

7. (’34) 21 A. I. R. 1934 All. 314 : 151 I. C. 244, Naro- 
tam Das v. Bhagwandas. 

8 . (’27) 50 Mad 639 : 14 A. I. R. 1927 Mad. 394 : 10O 
I. C. 522, Muthu Kumaraswami Pillai v. Muthu- 
swami. 


9. (’27) 53 M.L J. 255 : 14 A.I.R. 1927 Mad. 835:104 
I. C. 614, Jagannadharao v. Basavayva. 

10. t’36) 15 Pat. 308 : 23 A I. R. 1*936 Pat. 97: 160 
I.C. 1049 (F.B.), Surendra Kumar Singh, v. Srichand 
Mahata. 

11. (’35) 14 Pat. 611 : 22 A. I. R. 1935 P. C. 139 : 62 
1. A. 224 : 157 I. C. 485 (P.C.), Kedarnath Goenba v. 

Ram Narainlal. _ _ 

12. (’34) 61 Cal. 945 : 21 A. I. R- 1944 P. C. 134 j 6i 
I. A. 248 : 150 I. C. 11 (P C.), Ohandramam Shaba v 


Anarjan Bibi. 

E. Uviamaheswaram—ior Petitioner. 


C. V. Dhikshitalu— for Respondent. 

Gentle C. J- —This civil revision petition has 
been referred to a Full Bench by Bell J. in con¬ 
sequence of apparent conflict in the decisions re¬ 
lating to the sale in execution of unenfranchised 
inam land. The relevant facts can be stated 
shortly. The petitioner was the inamdar in res¬ 
pect of two acres of land, known as Vadla Kam- 
mara (carpenter and blacksmith) inam. The 
respondent obtained a money decree against the 
petitioner and in execution of it, this property 
was attached on 2lstr March 1942; notice wafr 
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given to the petitioner, who appeared on 6th 
August 1942; the property was sold at a court 
auction held on 12th April 1943, after several 
postponements of sale had been granted at the 
instance of the petitioner, the sale was duly 
confirmed by the Court on 29th June 1943 Al¬ 
though he had full knowledge of the execution 
. proceedings and appeared during their progress 
the petitioner made no objection to the attach¬ 
ment and sale and he did not raise any con 
tention regarding the peculiar character of the 

t land or of the existence of any legal bar to it 
sing soid in execution. After the sale was con. 
rmed by the Court, on 16th July 1943 the peti¬ 
tioner filed an application under o. 21 R 90 
and s. 47, Civil P C., which is the applica¬ 
tion out of which this civil revision petition 
arises. The application sought inter aim a de¬ 
claration that the sale was void and to have it 
eet aside. Allegations that there was fraud com¬ 
mitted by the respondent, which enables an ap. 
plication to be made under o. 21 , R. 90 of the 
tx>de, were not pursued and can be ignored. The 
application was instituted more than thirty dav 3 
after, but within three years of the sale. 

N J h i! f learne ? Principal District Munsif of 

; b >!' ?I 6 .u Wh ° m the a PPlieation came for 
disposal, held that S. 5, Madras Hereditary Vil- 

thf^o 063 - et - (A °\ 3 tIII] 0f 1895) a PPl‘‘«i to 
the petitioner a mam land and that it is inalie¬ 
nable. The respondent has not challenged the 
finding, and consequently the character of the 

ib-ZZ ln , dl3 P u , te - ^ was held, further, that 
the petitioner a application was barred by limi 

tation Art. 166being the relevant Article; and 

also, that since the petitioner was aware of the 
execution proceedings and raised no objec¬ 
tion before confirmation by the Court of the 
sale of the land, he was prevented from doing 
30 thereafter by the principle of constructive 
res judicata ; the application accordingly was 
dismissed. An appeal by the petitioner to the 
learned District Judge of Nellore was rejected 
131 The effect of s. 5, Madras Hereditary Vil- 
lags Offices Act, is to prohibit the transfer at¬ 
tachment or sale in execution of unenfranchised 

fauL w rb c 1 Mad tha hoW « of land, 
wav of *' pur P° rted transfer it by 

reiwrt at pp ‘ 425 and 126 of ‘ho 

In^2 cal. 296 3 ie proMrW U tro ienati ° n WM V ° id ' 

who were not parfof to^ ZZ t0 ,. P 618003 
sold by the Court; it was observedbytf^T T 

ships of the Judicial Commtoe ^ttt' 

as against such persons, the sale Z a numty 

and they could disregard it and need not take 
proceedings to have it set aside. 

UrJLZf referr “g to those authorities, Mr. 
ma he8waram for the petitioner contended 


that whenever a sale is void, the transaction 

wh Jf • lgn kf? d w a11 parties concerned, none of 

19 , ob . 1 ! ged *° take a »y proceeding with re¬ 
gard to it; the sale of the petitioner’s land doe; 

not reqmre o be set aside; if proceedings are 
taken, the sole rebel which need be sought is a 
declaration that the transaction is void; in those 
circumstances Art. isi, and not Art. 106, Limita¬ 
tion Act is applicable and the limitation period 
dming which an application in that behalf can 
be made is within :i years from tho dato of the 
sale; here, there is not, or there is not in sub¬ 
stance, an application to set aside the sa’e and 

^ limitation period of .to dav! 

J 5 !J a „ f . urth f eran “ of the proposition that 
Art im, and not Art. 160, is the relevant Article, 

Ua ~ f CSd " POn a UUlnb0r 0t ^Sions 
to which reference now can conveniently be 

“on without ‘Z' 288,3 laud was sold in exeen. 
tion without notice, as required by o. «i h ». 2 

rXrj™’’? Was held tba ‘ the sale w'as 
«o erned b A appllCat,oa to set it aside was 

sale Z b ’ 1M * DOt by Art - le « there the 

“®Z d rea30n of an »regularity in the 
J3 Mad dl sfa< S J milai ' deeisi0D3 arc found in 

, ' and LL - R - 1938 -1 cal. 260 , 6 regard- 

mg sales ,n execution of lands belonging to per- 
sons who are not the judgment-debtors and for 
that reason, the sales were void. A. i. r jZ 

wh!c S h 126 1S . a deeis,on hy a single Judge in 
which property was attached under o. 21 , h 32 (D 

Civil P. C„ to enforce a decree for rest tut,nV of 

conjuga! r^hts; by snb-r. (3 ,VZZ ^ property 

can be sold only when the attachment haf re 

mamed in force for three months; the Court 
ordered sale of attached property before 1 * 
piration of that period- the e * 01 ® tfae ex - 

Plied to set aside^ e sale and for The debt0r ^ 
to be returned to her; it wZobtved, 
of the report, that the Court had no jurisdiction 
to sell the property, since the attachment hurl 
not been in force for the period preZbtl • 
sub-r. (8) prior to the sale, and conse^i nUy 
was void; ,t was further observed that n h 'o 
circumstances it was unnece sary to have Z 
aale set aside and the judgment-debtor need ha™ 
asked only or the property to be return^ the 
prayer to set aside the sale not beirm ™ '■ T 
it did not affect the real nature of the^® qu ! red - 
tion, and consequently Art. ml ‘ttt^hich 
was applicable. In a. I. R 1984 itt 117 
perty was sold by a Court which hZnot juZ 
diction to do so since the sale should have Zn 
effected by he Collector; the sale was therefore 
void and, following 47 M ad. 28 S’ it was held that 
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in the circumstances an application to set aside 
the sale was governed by Art. 181. 

[6l In each of the authorities which have been 
quoted, the question did not arise whether the 
judgment-debtor had a saleable interest in the 
land sold. In all those cases, the sales were void, 
because of non-observance of the rules of the 
Code, or the land did not belong to the judg¬ 
ment-debtors or belonged to other persons, or 
there was no authority in the Court to conduct 
and effect the sale. In I. L. E. 1938-1 cal. 280, 5 
defendant 1 obtained a decree against defen¬ 
dant 2 and, in execution of it, a tank was at¬ 
tached and sold which belonged to the plaintiffs, 
who were not the judgment-debtors ; in the 
judgment of Nasim Ali J., reference is made, at 
p. 283 of the report, to defendant 2 having no 
interest in the tank; that is it was not his pro¬ 
perty and he was not the holder there, the 
question did not arise that whilst the judgment- 
debtor had some interest in the property sold in 
execution, ho had no saleable interest in it. In 
the present instance the only ground upon 
which the validity of the sale can be, and is, 
challenged is that, whilst the judgment-debtor 
is the holder, the land is inalienable by reason 
of s. 5, Madras Hereditary Village Offices Act. 
It follows, therefore, that whilst he is the holder 
he has no saleable interest in the land. Mr. 
Umamaheswaram conceded that if the purcha¬ 
ser made an application in respect of the sale he 
would have to do so under o. 21, R. 91 of the 
Code which provides that, 

“tho purchaser at any such sale in execution of a 
decree may apply to the Court to set aside the sale on 
the ground that tho judgment-debtor had no saleable 
interest in the property sold.’* 

It may be, and for the purpose of the present 
consideration I will assume that, whenever 
a sale in execution is void, each person concern¬ 
ed, whether the judgment-debtor or a stranger 
or a decree-holder purchaser, can disregard it. 
When the sale is void the transaction does not 
pass the ownership of the property to the pur¬ 
chaser. 

[7l When, as in the present case, a person is 
the holder of land in respect of which there is a 
statutory prohibition against it being transferred 
or attached or sold in execution, that person has 
no saleable interest in the property. If such pro¬ 
perty is purported to be sold in execution, the 
sale does not confer a title to it upon the pur¬ 
chaser nor divest the holder of the property and 
the sale is void. The transaction can be disre¬ 
garded by the purchaser of the property; hut 
O. 21, R. 91, however, expressly gives him a 
right to apply to the Court to have the sale set 
aside. Learned counsel for the petitioner con¬ 
ceded that if the respondent (purchaser) sought 
to obtain an order of Court to set aside the sale 


of the inam land concerned in the present 
matter, he would have to make an application 
in that behalf under E. 91. It is beyond doubt, 
and it was not argued to the contrary that 
Art. 166 applies to such an application, and it 
would have to be made within thirty days of 
the sale. • ' 

[S] Tho presence of R. 91 in the Code reflects, 
an intention by the Legislature that, in the case 
of a sale in execution of land in which the holder 
has no saleable interest, an application can be 
made to set it aside, irrespective of any other 
step which need or need not be taken. The rul^ 
to my mind, accomplishes two objects : (a) it 
enables a stranger-purchaser who, not being a 
party to the suit in which the decree was passed, 
cannot utilise S. 47 of the Code, so as to have a 
summary remedy, instead of a proceeding by 
way of a suit; and (b) manifests an intention that 
in a sale in execution of property in which the 
judgment-debtor has no saleable interest, an 
application can be made to set it aside. A decree- 
holder who purchases property of the judgment- 
debtor in execution is in the same position, qua 
the sale, as a stranger purchaser and tho machi¬ 
nery of R. 91 is available to both, although the 
decree-holder, being a party to the suit, has the 
provisions of S. 47 open to him. The judgment- 
debtor and the purchaser, whether the decree- 
holder or a stranger, are parties who are concerned 
in the sale in execution of the judgment-debtor’a 
property in which ho has no saleable interest. 
Whilst R. 91, in its terms, applies only to the 
purchaser, the reason for this i3 that, in its 
absence, a stranger purchaser would have no 
summary remedy. The principle of the rule can¬ 
not have application only to one of the persons 
concerned in, or affected by, the sale. The prin¬ 
ciple of the competency of an application being 
made to set aside a sale of property in which 
the judgment-debtor has no saleable interest 
being contemplated by B. 91, such application 
can be made by a judgment-debtor under S. 47. 
The incidents attending such an application must 
be the same, no matter by whom it is made, A 
purchaser, whether a stranger to the suit or a 
decree-holder, has not the same opportunity as . 
the judgment-debtor, whose property is sold, of 
knowing the character and nature of the pro¬ 
perty and whether the judgment debtor has or 
has not a saleable interest in it; that knowledge 
is within the ken, and in many, if not most, 
instances, within the sole ken of the judgment- 
debtor. It cannot have been the intention of the 
Legislature, and it is not in consonance with 
justice, equity and uniformity of practice that, 
in respect of a transaction, the innocent or igno¬ 
rant party should be placed at a disadvantage 
to the guilty party, or at any rate, to the party 
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having full knowledge of the whole circumstances 

so that the former must take proceedings with 

reference to the transaction within a shorter- 

period than that which is available to the latter. 

Since the purchaser must make his application 

within 30 days of the sale in execution to have 

it set aside, when the judgment-debtor has no 

saleable interest in the property sold, it follows 

that so also must the judgment-debtor in an 

application made by him in that behalf. The 

necessity for the judgment-debtor to proceed 

under S. 47 and not under R. 91 , does not give 

him an advantage over the purchaser in regard 

to the period within which his application should 
be instituted. 

[9] In the -present case, the petitioner sought 
a declaration that the sale was void on the 
ground that the property is subject to s. 5 , 
Madras Hereditary Village Offices Act, and the 
application also asked for the sale to be set aside 
on the same ground. Considerable argument was 
directed to the point that, being void, the sale 
could bo disregarded, and that it is unnecessary 
or an application to be made either for a decla¬ 
ration that it is void or to have it set aside. 

[ 10 ] It was urged that, following the decisions 
to which reference has been made previously, 
the application is subject to Art, 181 and there¬ 
fore can be made within three years of the sale. 
As already pointed out, none of these decisions 
relates to sale of land in which the judgment- 
debtor has no saleable interest and in which the 
enect of R. 91 was not considered. The petitioner, 
however, has not followed the course which it 
was stated he could have adopted, but instead 
be has made and pursued an application to set 
aside tho sale. Whether it was necessary or not 
or whether tho relief sought might have been 
confined to~a declaration that the sale is void, 
to my mind, is immaterial; what has to be con- 
sidcred is whether the application which the peti- 
tioner made in the District Munsif’s Court is oi¬ 
ls not barred by limitation. The application, 
although made under S. 47 is one in which the 
principles of R. 91 apply as also do tho incidents 
attached to such an application. In an applica¬ 
tion made by a purchaser in similar circum¬ 
stances, the limitation period would he thirty 
days from the date of sale, Art. ICO being the 
relevant Article. Since the same incidents apply 
to the petitioner’s application as would have 
been involved in an application by the purchaser, 
it must he subject to those incidents 

[11] For the reasons given Art, igg applies to 
the petitioner s application and not Art. lsi 
bince the application was instituted after tho 
expiration of thirty days from the sale of this 

property, the application cannot be entertained 
and must fail. 
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[ 12 ] The above conclusion is sufficient to dis¬ 
pose of this civil revision petition. Able and 
lengthy arguments were addressed by Mr. Uma- 
mahesuaram and Mr. C. V. Dhikshitalu, learned 
counsel for the respondent, upon tho question 
whether the principle of constructive res judicata 
can be invoked in an application of the naturo 
of the one under consideration. In light of the 
' conclusion that it is barred by limitation, there 

is no necessity to discuss and consider those 
arguments. 

[ 1 '] I 11 mV opinion, this civil revision petition 
should be dismissed with costs. 

[14] Patanjali Sastri J. — I agree. What, 
ever may be the position in regard to execution 
sales vitiated by other dofects or irregularities 
o. 21 , R. 91 indicates that the Legislature regarded 
a sale of immovable property in which the judg¬ 
ment-debtor had no “saleable interest” as one 
winch, as between the parties to it, cannot, after 
confirmation, be simply ignored as a nullity but 
Requires to be formally set aside by the Court 
before it can be effectually got rid of. This is 
evidently based on the principle that a judicial 
sale carries with it no warranty of title and 
must stand as between the parties to it (50 Mad. 

639, 53 M. L. J. 255, 9 15 pat. 30-S f ,tf ) subject to any 
special remedy having statutory sanction, though, 
as between the purchaser and a stranger who 
may turn out to be the real owner of the pro¬ 
perty sold, the sale may bo “void” in the sense 
that it passed no title and can be ignored as a 
nullity : 14 pat. Gil. 11 If this distinction is kept 
m view, most of the decisions cited by Mr. Uma- 

maheswaram can be readily distinguished from 
the present case. 

[15] A\ hichever party to a court sale seeks to 
get rid of it on the ground that the judgment- 
debtor had no saleable interest in the property 
sold, must, therefore, have it set aside, and asi 
the petitioner being the judgment-debtor coulu 
not apply for such relief under R. 91 which in 
terms does not cover his case, his application 
must be regarded as falling under s. 47 , but is 
nevertheless covered by Art, igg, Limitation Act, 
and hence barred by time. 

[ 1 C] It was, however, urged that the Court 
could have no jurisdiction to sell property which 
is made inalienable by statute on grounds of 
pubiie policy, and the execution salo could, 
therefore, he ignored as a nullity even ns between 
the parties without any setting aside bv the Court. 
Hus distinction receives no support from R 91 
tl.e terms of which are wide enough to cover 
cases where the judgment-debtor has no interest 
in tlie property sold as well as those where lie 
has an interest which is unsaleable by prohibition 
of law. As pointed out in 50 Mad. G39,* the Court 
has on a common sense interpretation” of S. 51 
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(b), Civil P. C., “authority and jurisdiction” to 
attach and sell in execution any property which 
the decree-holder puts forward as the property of 
his judgment debtor, for attachment and sale. 
Otherwise, the learned Judges proceeded to say, 

“it would mean that a Court in selling property in exe- 
cut on g ves a guarantee that the property sold is the 
property of the judgment-debtor which is opposed to 
one of the fundamental principles of court sale.” 

There is no obvious reason why this reasoning 
should not apply to the case of a prohibited sale. 
rSo long as the Court is not made aware of the 
true position, there can be no more lack of juris¬ 
diction in the latter case than in the former, and 
the sale must, in my opinion, stand in either 
case as between the parties to it until it is set 
aside by the Court. 

[17] Govindarajachari J -I agree with 

the learned Chief Justice and would only add a 
few words 

[18] The question that finally emerged from 
the arguments in the case is a very narrow one. 

‘ Assuming that the property sold in execution 
is unenfranchised village service inam coming 
within the prohibition against attachment and 
sale contained in S. 5, Madras Hereditary Village 
Offices Act, 3 [in] of 1895, is a petition by the 
judgment-debtor praying for an order “declaring 
that the sale is void, ultra vires, and without 
jurisdiction and setting aside the same” governed 
by Art. 166 or Art. 181, Limitation Act?” 

[19] While on the one hand the prayer that 
the sale should be set aside may not attract 
Art 166 if the judgment-debtor need not, in law 
ask for such setting aside, the judgment-debtor 
cannot, on the other get round Art. 166 by asking 
lor a declaration that th^ sale is void if it is one 
which has to be set aside within the meaning of 
that Article 

[20] It is obvious that Art. 181 will not apply 
if Art. 166 does and in order to decide as to what 
cases come under Art. 166 it is permissible to 
refer to the provisions of the Code of Civil Pro¬ 
cedure, the two statutes being in pari materia : 
see 61 cal. 915 12 at p. 952. 

[ 21 ] When asked whether an application by 
the auction purchaser in respect of the present 
sale would not come under o. 21, R. 91, Civil 
P. C., Mr. Umamaheswaram fairly and, in my 
opinion, rightly conceded that it would. Whether 
a juHgment-debtor has no interest at all in the 
property sold or has an interest in it which is 
not saleable by reason of a statutory prohibition, 
he has, in either cose, “no saleable interest in the 
property sold in the language of the above rule. 

[22] An auction purchaser, whether a decree- 
holder auction purchaser, or a stranger auction 
purchaser has, in view of o. 21 , r. 91 , Civil P. 0., 
to “apply to the Court to set aside” such a sale. 
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It is illogical to hold that the same sale when 
assailed by the judgment-debtor assumes a differ¬ 
ent character so that it need not be set aside and 
a mere declaration can be sought that it is void. 

[23] Order 21 , R. 91, Civil P. C., does not pro¬ 
vide for an application by a judgment-debtor 
but while that necessitates a resort by him to 
S. 47, Civil P. C., the nature of the sale and the 
relief to be sought in respect of it cannot, by 
reason of that circumstance, be different. 

[ 24 ] The conclusion, therefore, seems to me] 
to be inescapable that a judgment-debtor must, 
in circum-tances like the present, apply to set 
aside the sale and that his application thoughj 
it has to be and is laid under S. 47 , Civil P. Oj 
is governed by Art. 166, Limitation Act. 

C.R K./S.C. Petition dismissed . 


A. I. R (35) 1948 Madras 230 [ G . N. 115.] 

Rajamannar J. 

Kundaniyl Ayamutty—Petitioner v Bap- 
putty alias Muhammad and others — Respon¬ 
dents. 

Criminal Revn. Case No. 1329 and Cri. Revn. Petn. 
No. 1268 of 1946. Decided ou 14-8-1947, from order of 
Sessions Judge. South Malabar Division, D/* 28-8-1946. 

Criminal P. C. (1898), S 203 — Complaint for 
offence under S. 302, Penal Code — Jurisdiction to 
dismiss —Private person, cannot insist on enquiry. 

In the case of an offence under S 302. Penal Code, 
a private person has got no inherent right to insist upon 
an enquiry. Section 203, Criminal P. C, certainly 
confers ample jurisdiction on the Magistrate to dismiss 
a c unplaint if in his op n>on no sufficient ground is 
made out fir proceeding with the enqu ry. [Para 2J 

Annotation.-(’46-Com ) Cr. P. C., S 203, N. 9. 

B. Pocker and P. A Quadir Meeran —for Petitioner, 

S. Govind Swamxnudh'in —for Respondents. 

Public Prosecutor —for the Crown. 

Order.—The petitioner preferred a complaint 
to the Second Class Magistrate, Perintalamanna, 
accusing ten persons of the offence of murder of 
one Mammali alleged to be a servant of the 
petitioner in September 1945. The complaint 
was made on 16th February 1946. The becond 
Class Magistrate after referring to the report 
made by the police on investigation and to the 
sworn statement of the complainant dismissed 
the complaint under S. 203, Criminal P. C., 
stating that there was no sufficient ground for 
proceeding with the enquiry. The petitioner 
sought the Court of Session to revise the order 
of dismissal passed by the Magistrate. The 
learned Sessions Judge in revision set aside the 
order of dismissal so far as accused 3 to 8 were 
concerned and directed the District Magistrate 
to make further enquiry into the complaint ae 
against them either by himself or by any other 
Magistrate. The petitioner complains that the 
enquiry should have been directed against the 
other accused also. 
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[2] I am not satisfied that the order of the 
learned Sessions Judge even as against acoused 
3 to 8 was proper in the circumstances but 
certainly I see no ground, whatever, to interfere 
with his order so far as it confirmed the order of 
dismissal against accused 1 and 2 and 9 and 10. 
The reason assigned by the learned Sessions 
Judge does to a certain extent justify a distin- 
ction being made between accused 3 to 8 and the 
other accused because the former had been 
mentioned in the dying declaration purported to 
’have been made by-the deceased on 9th Septem¬ 
ber 1945. The learned advocate for the petitioner 
contended that the complainant had a right to 
insist upon an enquiry and the trial of the 
laccused. I do not think that in the case of an 
offence under S. 302, Penal Code, any private 
person has got any inherent right to insist upon 
an enquiry. Section 203, Criminal P. C , certain¬ 
ly confers ample jurisdiction on the Magistrate 
to dismiss a complaint if in his opinion no suffi¬ 
cient ground is made out for proceeding with the 

enquiry. The revision case is, therefore, dismis- 
sed. 

C.r«k./r.g.d. Petition dismissed. 

A. I. R. (35) 1948 Madras 231 [C . N. 116.] 

Satyanarayana Rao J. 

Palla Veeraswami and another _ Appel - 

lants v. Bandaru Chitti Naidu and others _ 

Respondents. 

No - . 16 * 7 of 19,s - Decided 0° 29-7- 

* °i Dlst jud « e - East Godavari at 
Kajahmundry, m A. S. No. 161 of 1940 

Civil P. C (1908), S. 34 - Suit for'dissolution of 
exiting partnership and for accounts — Interest 
should be allowed only from date ot final decree 
In a suit for dissolution of existing partnership and 
for accounts, interest should be allowed to the plaintig 
only from the date of tho final decree by which the 
amount (U any) is found due from the defendant to tho 
plaintiff and not from tho date of the plaint, since until 
the accounts have been taken it is impossible to say 
what it anything is due from any partner to his co 

m 1930 P C * 185 ’ A V? lted > 29 A.I R. 

1942 P.C 61, Dxstnuj. [Para 61 

Annotation: -(’14-Com.) C. P. C., S. 34, N. 4, l't. 6. 
Cases referred: — 

*• (’ 31 > 58 Gat. 208 : 17 A. I. R. 19.30 P. C. 185 : 24 

S. L. R. 323 : 57 I.A. 215 : 124 I.C. 891 (P.C.), Sulai- 
man v. Abdul Latif 

i ( L 3 H (1 nal, 1 , ** LJ . 16 : 29 A - I- R. 1942 P-C. 01 : 

“v 1 . 942 }, Kar p - c. 157 : 202 1 . C. 751 (P.C ) 
Hakim Rai v. Gangaram. 

B. V.Subramanmm- f or Appellants. 

V. t ty if anna — for Respondents. 

Judgment. — This appeal arises out of pro¬ 
ceedings for passing a final decree in a suit for 
dissolution of partnership and for accounts, 
rlaintiff l and defendant l were partners and 
commenced business as partners on 16 th Septem- 
Der 1923. They carried on business in tobacco 
until July 1925 when on account of disputes 


between them the business was stopped. Plain¬ 
tiff 1 then instituted this suit on 2nd February 
1920 for dissolution of the joint business and for 
taking accounts of the partnership. A preli¬ 
minary decree dissolving the partnership was 
passed by the learned Subordinate Judge on 
28th September 1931 and it had become final as 
there was no appeal against it. A Commissi mer 
was appointed to take accounts and he submit¬ 
ted his report date 1 18th Juno 1933. The matter 
then came up for consideration before the 
learned Subordiaato Judge attc - objections were 
filed by both parties. After considering tho ob¬ 
jections the learned Subordinate Judge came to 
the conclusion that the plaintiff was entitled to 
a decree for a sum of rs. 3337 -9-10 with interest 
on that amount at six per cent per annum from 
the date of the plaint till realisation. The matter 
was carried in appeal by the defendants to the 
District Court, East Godavari. The learned Dis¬ 
trict Judge modified the decree of the learned 
Subordinate Judge by reducing the amount 
decreed by a sum of Rs. 2000. This second ap¬ 
peal has been preferred by the defendants against 

the judgment and decree of the learned District 
Judge 

[ 2 ] For the appellants, three points have been 
argued before me. The first ig that the Courts 
below erred in giving credit to the plaintiff for 
a sum of rs. 792-2-G as advance, secondly, that 
the Courts below did not follow the principles 
laid down in s. 48, Partnership Act. for the 
distribution of the assets of a partnership in 
winding up; and thirdly, that the Courts below 
erred in granting interest on the amount decreed 
from the date of the plaint instead of from the 
date of the final decree. 

[3] As regards the first point, the contention 
urged by Mr P. B. Subramanyam the learned 
advocate for the appellants is that the pla ntiff 
failed to establish his case that the sum of 
Rs. 792-2-G represented the value of the tobacco 
which he had advanced to the partnership He 
pointed out that no reference to such an advance 
was made in the plaint, and that the accounts 
of the partnership Exs. 1 and 2 were against the 
finding of the learned District Judge that the 
tobacco really belonged to plaintiff 1 and was 
advanced by him to the partnership. In respect 
of this tobacco, the purchaser executed promis¬ 
sory notes in favour of defendant I, which are 
marked as Exs 0, 7 and 8 series The case of 
the appellant is that in order to enable the exe¬ 
cutant of the promissory notes to purchase the 
tobacco from plaintiff l, the firm had advanced 
moneys under these promissory notes and that 
the contention of the plaintiff that he had ad¬ 
vanced tobacco to the partnership is false The 
point was summarily disposed of by the com. 
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missioner and the learned Subordinate Judge. 
On appeal, however, the learned District Judge 
went into the evidence fully and came to the 
conclusion, accepting the oral evidence of 
Suramma, Pothuraju and others that the to¬ 
bacco really belonged to plaintiff 1 . There is 
certainly force in the contention of the learned 
advocate tor the appellants that the accounts 
maintained by the partnership, Exs. 1 and 2 
destroy the case of plaintiff 1 and contradict the 
recitals in the promissory notes. But the learned 
District Judge considered the promissory notes 
and has taken into consideration the oral evi¬ 
dence also, and has come to the conclusion that 
the tobacco belonged to plaintiff 1 and that the 
case put forward by him is true. This case also 
receives further support from the fact not noticed 
by the Courts below that in the accounts not 
only were the loans made to the executants of 
Exs. G to 8 series debited, but the price of the 
tobacco was also credited at or about the same 
time. If the tobacco already belonged to the 
partnership or if the partnership was merely 
advancing by way of loans moneys out of its 
funds to the executants of the promissory notes, 
one does not see any justification for crediting 
the value of the tobacco in the accounts. I am 
therefore, unable to accept the contention of the 
appellants and I agree with the findings reached 
by the learned District Judge on this question. 

[4] It is also urged by the learned advocate 
for the appellants that in any event the plaintiff 
ought nob to have been given credit twice over 
in respect of this amount of Rs. 792-2-6, once as 
an advance and again as outstandings of the 
partnership as these promissory notes were in¬ 
cluded in the partnership outstandings dealt 
with by the commissioner in para. 9 of his 
report. I thought at first that if it were 
so, there is no possible answer to the conten¬ 
tion; but, on a closer examination of the ac¬ 
counts, and also the method of calculation 
adopted by the learned Subordinate Judge, it is 
clear that really plaintiff 1 -was not given credit 
twice over for this amount. Ho has allowed this 
amount only once as an advance. 

t5] As regards the distribution of assets in 
accordance with the principles laid down under 
S. 48, Partnership Act, I do not think there is 
any substance in this contention either. The 
point was not raised in any of the Courts below 
and even if it is permitted to be raised, I think 
the result of applying the section would be the 
same as the one now reached by the Courts 
below. 

[Gj As regards the date from which the plain¬ 
tiff is entitled to get interest on the amount 
decreed to him, I agree with the contention of 
the appellant that the plaintiff is entitled to in¬ 


terest only from the date of the final decree, that 
is, 9th August 1939, and not from the date of 
the plaint. In my view, a3 this is a suit for dis¬ 
solution of an existing partnership and for ac¬ 
counts, the principle laid down by the Privy 
Council in 58 cal. 208 1 at p. 212 applies to this 
case. Their Lordships state at p. 212: 

“This is not an action to recover some debt of which 
it can be said that it was due at the date of the plaint. 
It is an action to dissolve and wind up the affairs of a 
partnership; and until the accounts have been taken, it 
is impossible to say what, if anything, is due from any 
partner to his co-partners. In their Lordships’ opinion, 
interest should only be allowed to the plaintiffs from 
the date of the final decree by which the amount (if 
any)isfouud duefrom the defendants to the plaintiffs.” 

Mr. Viyyanna, the learned advocate for respon¬ 
dent 1 , placed strong reliance upon the decision 
of the Privy Council in 1943-1 M. L. J. 1G. 2 That 
was a case in which the partnership was dissolv¬ 
ed two years prior to the date of the suit by 
agreement between the parties and there was no 
question of dissolving an existing partnership. 
Further I am not satisfied on the evidence that 
defendant 1 had utilised any large amount of 
the partnership funds for his own benefit after 
the business was stopped in May 1925. It is also 
urged for the respondent that this is a case in 
which the partnership was by agreement dissolv¬ 
ed prior to suit and that in any event after the 
cessation of the business the partnership must 
be treated as dissolved. I am unable to agree 
with this contention. There is no issue; nor a 
finding in any of the judgments of the Courts 
below that there was an agreement to dissolve 
the partnership prior to suit and it is well esta¬ 
blished that with the mere cessation of business 
of the partnership a dissolution of the firm i3 
not brought about. In these circumstances, I am 
unable to see how the principle in 1943-1 M. L. J. 

1G 2 applies to the facts of this case. In my view, 
therefore, the interest at six per cent, per annum 
on the amount decreed by the learned District 
Judge must be calculated only from 9th August 
1939, the date of the final decree, and not from 
2nd February 1926. I therefore, allow the second 
appeal to this extent and modify the decrees of 
the Courts below by disallowing interest on the 
amount decreed from the date of the riaint— 

2nd February 1926—to 9th August 1939. Tho 
parties will pay and receive proportionate costs 

throughout. (No leave). 

c.R.K./s C. Appeal partly allowed. 


A. I. R. (35) 1918 Madras 232 [C. N. 117.] 

Rajamannar J. 

In re R. Akbar Sheriff — Petitioner . 

Criminal Revn. Nos. 644, 645 and Cri. Revn. Petns. 
:os. 538 and 539 of 1947 Decided on 14-7-1947, 
om order of Sab-Divisional First Class Magistrate, 

langalore, D/- 5-6-1947. 
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an insolvent, for review of an order which had been 

T 1 ( t TN ■ _ 


Criminal P. C. (1898), Ss. 337 and 439 _ Act of 
tendering pardon to a person under S. 337 is not 
revisable_Iregularities, if any, in grant of pardon 
can be urged by accused at trial. [Para 1] 

Annotation—(’46-Com.) Cr. 1>. C., S. 439, N. 8. 

M. Santosh — for Petitioner. 

Order.—I do not think that the act of the 
Magistrate under s. 337, Criminal 1\ C., namely, 
tendering pardon to a person is revisable by this 
Court. No authority has been placed before me 
to show that it is revisable. If there are any 
irregularities in the grant of the pardon they can 

be urged by the accused at the trial. The peti¬ 
tions are dismissed. 

C.R.K./k.S. Petitions dismissed . 


A. I. R. (35) 1948 Madras 233 [C. N. 118.] 
Bell and Govindarajaciiari JJ. 

Pasumarti Satyanarayana Pao and an¬ 
other — Appellants v. Official Receiver of 
West Godavari and another — Respondents. 

° - . Nos - 6 f l and 042 of 1945, Decided on 

f; Enotl: ~-mi. of Dist - ' udse ' West Godavari 

Cwil P. C. (1908), O. 47, R. 1 _ Orders passed 
under Provincial Insolvency Act are reviewable — 
annulment of adjudication _ Matters of 
which Court ought to have been apprised by Official 

Receiver not brought to its notice—Review of order 
should be granted. 

Orders passed under tbo Provincial Insolvency Act 
are reviewable as 0. 47, R. 1 , Civil P. C. is rendered 
applicable to proceedings in insolvency by S. 5, Provin¬ 
cial Insolvency Aot : 10 , A. I. R. 1923 Mad. 355 and 14 

A. I. R. 1927 Mad. 176, Iiel on. [Para 3 ] 

In proceedings for annulment of adjudication mat- 

♦ ? rS mr Wb '?^ th ® C ° Urt should have been apprised by 
the Official Receiver were not brought to its notice and 

an order of annulment was passed under S. 43, Provin¬ 
cial Insolvency Act. An application by two creditors for 
review of the order was dismissed : 

ITrid that the Court was not justified in refusing to 
review its previous order when its attention was drawn 
to facts which were not placed before it by the Official 
Receiver and winch justified its re-considering its previ¬ 
ous order and setting aside the annulment which it had 
directed. fParft 21 

Annotation : - (’44-Com.) C. I>. C., 0. 47, R i 
N. 16, 16a. ’ ’ 

Cases referred :— 

5 1 L L ' J - 209 : 13 A - L R - 10 -C Mad. 942 : 
Chinnulal ^ ? 9? 7 ° G ’ Venu «°P alac hariar v. 

2 r ( c 3) oo, M nX. 4 ?® : 10 A ' ’• B. 1923 .Mad. 3-3.3 : 72 
Ltrig.1 ' BeC ° iver ' T " n J° ro '■ ^'taraja 

14A - I- B. 1927 Mad. 175 : 
y -1 I. O. .>,)!, Abbireddi v. Venkatareddi. 

B. V. Subramanxam ~ for Appellants. 

N. Viyyanna — for Respondents. 

Govindarajachari J—These civil miscella¬ 
neous appeals are against the orders of the Dis. 
triefc Judge of West Godavari dismissing two 
petitions filed by the appellants, two creditors of 


made by the District Judge on 18 - 11 - 1944 , whereby 
he annulled the insolvency under s. 43 , Provincial 
Insolvency Act. The insolvent was one Chakka 
Rangayya who was adjudged on his own petition 
on 17-11-1927 in I. P. No. 8 of 1927 on the file of 
the District Judge of West Godavari. It would 
appear that the insolvent had obtained a decree 
for about Rs. 10,COO against one Appala Raju. 
There was a doubt whether that decree created 
a churge and there was litigation for the purpose 
of enforcing the charge, if any. The two appel¬ 
lants and certain other creditors financed that 
litigation and advanced about Rs. 2010. The liti¬ 
gation was, however, unsuccessful and it was ulti¬ 
mately established that there was no charge in 
respect of the decree against Appala Raju” On 
25-9-1944, the Official Receiver wrote to the Dis- 
fcrict Judge asking that the adjudication should 
be annulled. On 24th October following, the Dis- 
trict Judge directed that notice of the Official 
Receiver's letter be given to the concerned vakils. 
He also called for a report from the Official 
Receiver as to whether the administration of the 
estate was completed and whether there was any 
amount in deposit to cover the charges of publi¬ 
cation of the notice of annulment. The matter was 
called on 4th November by which time notice 
was given only to one vakil. Notices were there¬ 
fore directed to be served on three other vakils 
who had appeared for some of the creditors in 
the course of the insolvency proceedings and the 
matter was adjourned to 18th November to 
await the objections of the creditors and the 
report of the Official Receiver. Nobody appeared 
on that date. Meanwhile the Official Receiver 
submitted his report in which he stated that 
there was one decree in favour of the insolvent 
which he could not execute as none of the credi¬ 
tors was taking any interest in the matter of the 
execution of that decree. lie recommended that 
the adjudication should bo annulled and that an 
order should be made revesting the property in 
the insolvent. This recommendation was ac¬ 
cepted by the District Judge who annulled the 
insolvency under S. 43, Provincial Insolvency 
Act. Two of the creditors thereupon filed appli¬ 
cations under o. 47, R. l, Civil P. C. read with 
S. 5, Provincial Insolvency Act for reviewing the 
order which the District Judge had mado on 
18-11-1944. The applications were dismissed by 
the District Judge and the present appeal^ are 
against those orders of dismissal. In the support¬ 
ing affidavits the creditors referred to the fact 
that the insolvent died on or about 13 - 11-1941 
and that they and certain other creditors had 
advanced a sum of Rs. 20C0 for the litigation 
already referred to and that the proper course 
for the receiver would have been to auction the 
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•decree in the insolvent’s favour and to realise 
thereby as much as could be realised and distri¬ 
bute the same amongst the creditors. 

[2] Reading the letter of the Official Receiver 
•and the affidavit together it is obvious that the 
Official Receiver was unaware of the death of 
the insolvent so early as 1941 and that he failed 
to recommend what he ought to have recom¬ 
mended, viz., the sale of the decree in favour of 
the insolvent. He no doubt says that none of 
the creditors co-operated with him in the matter 
of execution of the decree, but it does not appear 
whether he issued any notice to the creditors 
asking them for assistance in the matter of exe¬ 
cution and whether on 9uck notice they refused 
or neglected to co-operate with him. Thu 3 mat¬ 
ters of which the Court should have been 
apprised by the Official Receiver were not 
brought to its notice. The District Judge was 
theretore not justffied in refusing to review 
his previous order when his attention was drawn 
to fact9 which were not placed before him by 
the Official Receiver and which justified his 

• reconsidering his previous order and setting aside 
the annulment which he had directed. 

[3] It has been argued by Mr. Viyyanna on 
behalf of respondent 2 in these appeals who is 
said to be the legal representative of the deceased 
insolvent that the lower Court had no power to 
review its previous order. He relied on 51 
M. L. J. 209 1 in support of his argument In that 
case there was an application under 0.9, Civil 
P. C., read with s. 5, Provincial Insolvency Aot 
•for setting aside an order of annulment which 
had been passed in the absence of the insolvent. 

It was pointed out that under S. 10 , Provincial 
^Insolvency Act the insolvent could apply for a 
fresh adjudication since S. 5, Provincial Insol. 
vency Act provides that the provisions of the 
'Code of Civil Procedure shall apply subject to 
the provisions of the Act. Phillips and Madhavan 
Nair JJ. held in the case under discussion that 
•the special procedure prescribed by S. 10 excluded 
the procedure laid down in 0.9, Civil P. C. It is 
•not suggested that there is any special procedure 
prescribed by the Provincial Insolvency Act of 
which the creditors could have availed them¬ 
selves, in the circumstances of the present case. 
There is abundant authority in support of the 
proposition that orders passed under the Provin¬ 
cial Insolvency Act are reviewable as O. 47 , R 1 
jis rendered applicable to proceedings in insol- 
jvency by s. 5 , Provincial Insolvency Act: see 
,46 Mad. 405 and 51 m. l. j 60. 3 We therefore 
hold that th6re was jurisdiction in the Court to 
entertain the application for review filed by the 
creditors. In view of what we have stated above 
as regards the merits of these applications, we 
allow the appeals and grant the review asked 


Ramaswamy ( Govinda Menon J.) A. I. R, 

for. Respondent 2 will pay the costs of these 
appeals, but there will be only one counsel’s fee. 
c.r.k./s.c. Appeals allowed . 


A. I. R. (35) 1948 Madras 234 (C. N. 119.] 

Govinda Menon J. 

SreemanthuBajahY. S. B. Prasad , Zamin¬ 
dar of Devarakota and others—Petitioners v. 
Kolli Bamnswamy and others — Bespondents. 

Criminal Revn. Cases Nos. 752 to 755 and Cri. Revn, 
Petns Nos. 645 to 648 of 1947, Decided on 10-9-1947, 
to revise orders of Sub-Divisional Magistrate, Masuli 1 * 
pa am, D/- 17-7-1947. 

Criminal P. C. (1898), S. 145 (4) — Magistrate 
directing Tahsildar to sell cultivation rights, under 
S. 145 (4) — Sale subsequently set aside by Magis¬ 
trate — Order setting aside sale by Magistrate 
being only administrative is not revisable by High 
Court—Criminal P. C. (1898), S. 439. 

The Sub-Divisional Magistrate attached the lands in 
dispute under the second proviso to S. 145 (4) and 
directed the Tahsildar to sell the cultivation rights by 
public auction, which were accordingly sold. Subse¬ 
quently. on a complaint, the Sub-Divisional Magistrate 
cancelled the sales and directed the cultivation rights 
to be given to various persons. The order was sought to 
he revised : 

Held that the Tahsildar who was directed to sell 
cultivation rights, was only an agent of the Magis¬ 
trate and the directions given to him were merely 
admin : strative orders which could be varied by the 
Sub-Divisional Magistrate As the order setting aside 
the sale passed by the Sub-Divisional Magistrate was 
only an administrative one, no revision lay and the 
High Coart could not interfere. [Para 1] 

Annotation : (’46-Com.) Cr. P. C. S. 435, N. 7; S. 439, 

N 8. 

Cases referred: — 

1. (’12) 14 I. C. 759 : 13 Cr. L. J. 295 (Mad), Srinivasa 
Pillai v. Sathayappa Pillai. 

2. (*42l 21 Pat. 743 : 30 A. I. R 1913 Pat. 121 : 205 
I. C. 429 ’. 44 Cr. L. J. 414, Nandkishore Prasad v. 
Radhakrishna Chatterjee. 

V T Rangasicami Aiyangar, and V . Ramanuja• 
chari -for Petitioners. 

B. Jagannadha Das and C. V. Dhikshitalu — 

for Respondents. 

Public Prosecutor—for the Crown. 

Order. — In proceedings under S. 145, Cri¬ 
minal P C the Sub-Divisional Magistrate 
attached the Lankas in dispute under the second 
proviso to s. 145 ( 4 ) and directed the Tahsildar 
to sell the cultivation rights by public auction of 
each plot separately and submit the sale list and 
bidders’ list to him. Accordingly, the Tahsildar 
sold the rights to a number of bidders and sub¬ 
mitted the list, whereupon the Sub-Divisional 
Magistrate, on complaint, by certain others can¬ 
celled the order of the Tahsildar and directed 
the cultivation rights to be given to various 
persons as stated in his order dated 17th July 
1947. It is this order that is now sought to be 
revised on the ground that the Sub-Divisional 
Magistrate has no jurisdiction to set aside the 
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auction sale held by the Tahsildar. In 14 I. c. 
759 1 Sankaran Nair J. has laid down that a 
recover appointed under s. 145 ( 4 ), Criminal 
P. C. is only an agent or servant of the Magis¬ 
trate whose order is only an administrative order 
for the management of the property. A receiver 
under s. 146 ( 2 ) has got all powers which an 
ordinary receiver has under the Code of Civil 
Procedure. This decision has been followed by a 
Joench of the Patna High Court in 21 pat. 7 i 3 . a 
Therefore the Tahsildar who was directed to sell 
cultivation rights, is only an agent of the Magis- 
trate and the directions given to him are merelv 
^mmistrahve orders which can be varied by the 
bub-Diyisional Magistrate. As the order setting 
aside the sale passed by the Sub-Divisional 
Magistrate is only an administrative odo no 
revision lies and this Court cannot interfere. 

C2J The criminal revision cases are according¬ 
ly dismissed. 

C.R.k./s.C. Petitions dismissed. 
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<JE NT LE C. J. andGovindarajachari J. 

N. K. Segu Abdul Khadir Hadjiar — 
cl^ 0n Z V. K l Murth V - Respondent. 

12 8 1947 P N °- 3664 0f 1947 « Decided 0 ° 

(1946) dr S S B 1 2 Ildin A gS (I T, eaSe an f Rent C °ntrol) Act, 
* JV C °A 12 - Appellate authority _ Order by 

set asfde Ue SCrVice ° n res Pondent-Power to 

Where the rules of procedure made under the Apt 

BGrViCe Wh ' ch tb0se ^cles require, 
is effected, the appellate authority under the Act has 

no jurisdiction to set aside his order because he is later 
oTKaT*! Bnd a . cc fP ta thattbe respondent did not know 

If the ° r i 0f b ® - aCt of , the hearin R of the appeal. 
If the matenal provisions of the Code of Civil Procedure 

naa been made applicable to proceedings under the 

toO S R Ct i'o° r if rt th ® re bad been a rule corresponding 

Act Rn'liS'tK 3, 0 /L°’ 41, .P* 21 conUlned in the Control 
hnMoA'or ^he appellate authority would have had 

junsdiction and authority to set aside his order. But in 

Code o 3 f 0 p Ce |° p ,MCO !i pOrfttiOQ 0f tbe P r0v ' si0n 9 of the 
Code of Civil Procedure in the rules of procedure for 

fiterion U f Da ^^ under tibe Control Act, there is no justi¬ 
fication for the application of the principles of those 

wben^thev w ° uld " lean applying tbo<e provisions 
wnen they are not made applicable: 7 A I R 1920 

“tK?, ** UH i 22 A r - "■ »35 Ali. 868 ; 2 

A. I. R. 1915 Cal. 49 and 3d Cal. 1178 (P. C.), Dating. 
Cases referred : — [Para 12] 

77 : 83 L - J ' K. D. 810 : 110 L. T. 

\ 0 °W (F M B i N„e,L A n' * 5' 1920 U “ d - 810 = « 

3. ('86, rj N k~- a1i Qca 

I. C 753. Aijas Ahmad v. Nnzirul Haq« A * 833 ' 153 

4. (’15) 2 AIR 1915 Cal. 49 : 26 I C 275 R aK b 

Dasi v Gunada Sundari Dasi. ’ Kashmom 

5. (’06) 33 Cal. 1178 : 33 1. A 134 / P r 

Singh v. Gauesh Das. ( * C,) ' Gano3War 

M. Rajajopala chart and C. A. Md. Ibrahim — 
Basheer Ahmed Sayeed _ toe Respondent^" 0 ""' 
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Gentle C. J. —This is an application for the 
issue of a wnt of certiorari directed to the learned 
Chief Judge of the Court of Small Causes, Madras, 
m bis capacity as the appellate authority under 
the Madras Buildings (Lease and Rent Control) 
Act, 1946, (hereinafter called “the Control Act ”) 
[ 2 ] The relevant facts are the following. 
Ihe applicant is the landlord of no. 87 Thambu- 
chetty Street, Madras, of which premises the 
respondent is a tenant of tbe ground flour por¬ 
tion where ho resides with his father and some 
brothers. Prior to June 1946, there appears to 
have been disputes between the parties regarding 
rent and its payment These disputes were 
erminated in July 1946 by payment of the rent 
due. It is said that the respondent was in default 
in regard to the following two months’ rent July 
and August 1946 ; but nothing, arises regarding 
those months. In respect of rent for the months 
of September and October 1946, the applicant’s 
case is that the respondent was in default and, 
m consequence, the applicant applied to the 
ifent Controller, pursuant to the provisions of 
the Control Act, for an order of ejectment. The 
Controller dismissed the application on the 
ground that it had not been established that 
here was any default. The applicant pre¬ 
ferred an appeal to the learned Chief Judge of 
the Court of Small Causes in his capacity as the 
appellate authority under the Control Act. On 
7-1.1947, the learned Chief Judge directed notice 
of the appeal to the respondent. This was not 
served owing to some error in the address of Ihe 
respondent contained in the notice. Another 
order was made for the issue of a second notice 
returnable on 28th February. On 26 th February, 
the bailiff certified that he had served this notii 
on the respondent's brother. It would seem that 
at that time the respondent was detained in the 
hospital at Mayavaram, which is about 150 miles 
istant from Madras. Upon being apprised of 

fnrthe T' 6 , lea ‘' ntd Cb ' 6f Jud S e Reeled 

furtbei notice to the respondent for 21st March 
According to his return, tbe bailiff, on 17th March 
tendered the notice to tbe respondent's brother 
at the premises, it was refused whereupon the 
bailiff affixed it to the premises. The respondent 
in an affidavit, alleges that this brother ,s a 
minor. Tbe apiieal was adjourned and came on 
for hearing on 2nd April. No one appeared for 
he respondent The learned Judge was satisfied 
that service had been effected as required by the 
ru es under the Control Act, to which reference 
Will be made presently. He heard the appeal, 
allowed it and directed the respondent to give 
possession of the premises to tbe applicant. Hie 
order allowing the appeal was duly drawn up 
Subsequently a copy of the order was filed in 
the City Civil Court, Madras, in order that exe- 
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cution upon it could be effected. This wa3 
pursuant to S. 9 (l), Control Act. On 24-4-1947 
the respondent applied to the learned Chief 
Judge to set aside his order allowing the present 
applicant’s appeal. This came on for hearing 
before the learned Chief Judge and on 16th July 
the order was set aside and a fresh hearing of 
the appeal was directed. 

[3] This is an application by the applicant- 
landlord for a writ of certiorari against the 
learned Chief Judge to remove into this Court 
the record and to quash the order made by him 
on 16th July setting aside his order in appeal. 

[4] The material provisions of the Control Act 
are the following : 

Section I t (I) (a). — “The Provincial Government 
may. by general or special order notified in the Fort 
St. George Gazette, confer on such officers and autho¬ 
rities as they think fit, the powers of appellate autho¬ 
rities for the purposes of this Act, in such areas or in 
such classes of cases as may be specified in the order. 

(3) The appellate authority shall send for the records 
of the case from the Controller and after giving the 
parties an opportunity of being heard and, if necessary, 
after making such further inquiry as he thinks fit 
either personally or through the Collector, shall decide 
the appeal. 

(4) The decision of the appellate authority and subject 
only to such decision, an order of the Controller shall be 
final and shall not be liable to be called in question in 
any Court of law whether in a suit or other proceeding 
or by way of appeal or revision.” 

Section 17 (1). —“The Provincial Government may 
make rules to carry out the purposes of this Act. 

(2) Without prejudice to the generality of the foregoing 
power, such rules may provide for 

(a) the procedure to be followed by the Controllers 
and appellate authorities in the performance of their 
functions under this Act, 

(b) the manner in which notices and orders under this 
Act shall be given or served.” 

The learned Chief Judge of the Court of Small 
Causes was duly appointed pursuant to S. 12 fl) (a). 
By virtue of the provisions of S. 17 the Provin¬ 
cial Government, on 10-10-1940, made the Madras 
Buildings (Lease and Rent Control) Rules of 
1946. Rule 9 alone requires reference and it pro¬ 
vides as follows : 

“All notices and orders shall be served on the person 
concerned—(a) personally by delivering or tendering to 
him the notice or order ; or (b) if such person is not 
found, by leaving the Dotice or order at his last known 
place of abode or business or by giving or tendering the 
same to some adult member of his family; or (c) if such 
person does not reside in the area within the Controller’s 
jurisdiction, by sending the same to him by registered 
pest ; or (d) if none of the means aforesaid is practic¬ 
able, by affixing the same in some conspicuous part of 
his last known place of abode or business.” 

Personal service was not effected in the present 
instance pursuant to (a). The bailiff reported 
tendering to, and refusal by the respondent’s 
brother of notice for 2lst March on 17th March, 
with respect to (b), whereupon he affixed the 
notice, as provided in (d). Since the respondent 
resides in Madras, (c) has no application. 


[5] It is beyond doubt that the learned Chief 
Judge, at the hearing of the appeal on 2nd April, 
when no appearance on behalf of the respondent 
•was made, found that notice of the appeal had 
been served in conformity with R. 9, above men¬ 
tioned ; thereupon he heard the appeal and 
ordered possession of the premises to be given 
and his order was subsequently drawn up. 

[6] In his order dated 16 th July, setting aside 
the order in appeal dated 2nd April, the learned 
Chief Judge observed that on the merits of the 
application he held that the applicant (respon¬ 
dent before us) was not aware of the appeal on 
the dates to which it was adjourned from time 
to time and, later, that he agreed with the con¬ 
tention that service of notice of an appeal i9 
mandatory under the rules and, where it has 
not in fact been done, there cannot be said to be 
any effective or valid order against the person 
concerned. The learned Judge continued, that 
with regard to his powers to set aside any previ¬ 
ous order of his under the Rent Control Act he 
made a distinction between a case like the one 
then before him and a case where notice of an 


appeal, having been served on a party, he did 
not appear for some sufficient reasoD. It is per¬ 
fectly clear that the order made in appeal was 
not set aside on the ground that any fraud had 
been practised upon the Court by the present 
applicant with regard to service of notice of 
appeal. It seems to me that the reason which 
operated upon the learned Chief Judge and 
caused him to set aside the order in appeal was 
solely that the applicant was not aware of the 
appeal. In para. 7 of the respondent’s affidavit 
in opposition to the present application, he set3 
out tho history regarding notices which were 
directed to be issued by the Court and the 
attempts to serve the notices, including the hap¬ 
penings on 17th March when the bailiff tendered 
to the respondent’s brother a copy of the notice 
of appeal and it was refused by the brother and 
the notice was thereupon affixed to the premises. 
In that respect the respondent says that e 
brother in question is a minor. The a a y 1 
then continues that, on the day upon wi 
bailiff is said to have gone to the re pondent s 
house he (the respondent) was actually in the 
train going to Masulipatam where ho stayed 
until the evening of 20th March. The paraprapb 
in the affidavit concludes “I was thus prevented 
from attending the Court on the day of hearing 
by sufficient cause.” Iu the next paragraph, 
para. 8, the respondent says that fraud was 
practised upon the Court; but as already pointed 
out, the learned Chief Judge does not find tho 
existence of any fraud. It has to be noticed tha 
nowhere does the respondent say that be was 
unaware of the appeal. He states twice that he 
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was prevented from attending Court on the date 
fixed. 

[7] Learned counsel for the applicant argued 
that the learned Chief Judge had no authority 
to set aside his order since it had been passed 
after argument and it had been drawn up ; and 
there was no authority by which he could have 
made, in those circumstances, the subsequent 
order of icth July. In this respect reference was 
made to the decision of the Courts in England, 
in (1914) 2 K. B. 421. 1 By o.36, R 33 of the Rules 
of the Supreme Court any verdict or judgment 
obtained where one party does not appear at the 
trial may be set aside by the Court or a Judge 
upon such terms as may seem fit. In that case 
an appeal was carried from the County Court to 
the Divisional Court; the successful party in the 
County Court did not appear because his soli¬ 
citor had failed to take action as was required, 
upon receiving notice of appeal; the Divisional 
Court, sitting as a Court of Appeal, heard the 
appeal and argument and allowed the appeal 
and the order was drawn up; it was held that 
adjudication having taken place and the order 
having been drawn up, no application lay to 
have it set aside under o. 36. R. 33 . Learned 
counsel for the applicant contended that that 
decision completely covered the present matter 
and reflected the absence of jurisdiction and autho- 
rity m the learned Chief Judge of the Court of 
bmall Causes to set aside the previous order 

made by him as the appellate authority under 
the Control Act. 

[8] Learned counsel for the respondent ad¬ 
dressed considerable argument to us regarding 
the service of the notice of appeal. He cited a 
number of cases in support of the proposition, 
which has universal acceptance, that no one can 
be condemned without having been given an 
opportunity of being heard. He argued that, in 
the present instance, the respondent had had no 
opportunity of being heard in the appeal. There¬ 
fore, he contended, the learned Chief Judge was 
correct in setting aside his order made in the 
appeal. Clearly, the learned Judge had jurisdic¬ 
tion to decide whether notice had been served as 
required by the rules or whether it had not been. 
Whether he decided correctly or incorrectly, 

wWh 18 u 0t ' We Cannofc 8° int0 tho Question 

riJTf- W* 0r whether he wrong. 
n ° e y f 6 ^ ^ disposed of the appeal 

r±' PnI V hat ? 0rVICG had 1)6011 effe cted. In 
my opimon, the sole question which we have to 

decide here is whether the learned Chief Judge 

had jurisdiction to set aside the order in appeal. 

If he had jurisdiction to set aside the order, then 

a ?? l , ng P ro P erJ y making the order 
which he did on 16th July; and, again, in that 

circumstance, it is not for us to consider whether 


be was right or whether he was wrong in making 
the order setting aside his decision in appeal. If, 
on the other hand, he had no jurisdiction to set 
aside his previous order, then the present appli¬ 
cant is entitled to come to this Court and to ask 
for a writ of certiorari. In my view it is not 
material for us to decide whether the service 
which was purported to have been effected 
pursuant to R. 9 of the Rules made under the 
Control Act was proper service or not. The 
learned Judge held that it was proper. The 
question is, was he entitled to set aside the order 
on the ground that the respondent was not 
aware of the appeal. 

[9] The argument of learned counsel for the 
respondent was that, bis client had been con¬ 
demned without having been given an opportu¬ 
nity of being beard and consequently the learned 
Judge was correct in setting asidethe order. The 
ground for that contention is that bis client was 
not properly served. Order 9, R. 13 , Civil P. C. 
provides for setting aside a decree passed ex 
parte against a defendant if the Court is satisfied 
that the Bummons was not duly served or that 
he was prevented by any sufficient causo from 
appearing at the hearing. There is a correspond¬ 
ing provision regarding appeals to be found in 
O. 41, R. 21 of the Code. In 43 Mad. 94 , 2 it was 
held by a Full Bench of this.Court that it has 
no power, apart from R. 13 of o. 9 to set aside an 
ex parte decree; and, it must follow also with 
regard to setting aside an order in appeal, 
pursuant to R. 21 of o. 41. It is, in my .view, to 
be regretted that the provisions of the Code have 
not been made applicable to proceedings under 
the Control Act, and that, when the Provincial 
Government exercising the power conferred by 
S. 17 of the Act, made rules of procedure, they 
did not in those rules do what would have’been, 

I think, desirable; they did not enable the provi¬ 
sions of the Code, so far as applicable and rele- 
vant, to be made use of in proceedings under 
the Control Act. In the absence of rules, it was 
argued, nevertheless the principles of them must 
be applied. I am unable to accept that conten¬ 
tion. I cannot think that the appellate authority 
under the Control Act has wider jurisdiction 
than this High Court. In 43 Mad. 94 , 2 it was 
held that the Court would have had no jurisdic¬ 
tion to set aside an ex parte decree in the 
absence of o. 9, r. 13. In those circumstances, I 
cannot see how the appellate authority under 
the Control Act can exercise jurisdiction which 
had the provisions of the Code been made appli¬ 
cable, could have been exercised. 

fioj In the course of the argument for the 
respondent reference was made to 58 all. 249 . 3 
In that case there was a decree which was trans¬ 
ferred, under s. 68 of the Code, to the Collector 
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for execution. After the sale and confirmation of 
it and the return of the records to the Court, the 
Collector set aside the sale on the ground of 
fraud ; the fraud being that the decree-holder 
had intentionally withheld from the judgment- 
debtor all knowledge of the proceedings for sale 
so that the judgment-debtor would not be able 
to take objfction to them or to avail himself of 
any provision of the Code relating to them. At 
p. 256 an observation was made, upon which 
reliance was placed. It is as follows: 

‘ It is well settled that a Court has inherent jurisdic¬ 
tion to re-call and cancel its invalid orders, and to make 
such orders as may be necessary for the ends of justice 
°r to prevent abuse of the process of the Court. On 
principle there is no difference between an order passed 

by a Court and an order passed by an officer acting 
judicially.” 

Whether that observation is wider than what the 
circumstances and the facts in question required, 
is not necessary for us to consider ; but they 
clearly were made with regard to an application 
to set aside an order or proceeding on the ground 
of fraud. In the present instance the learned 
Chief Judge did not set aside his order in appeal 
on the ground of fraud but it would seem, at 
the highest, he sought to act by way of ex debt to 
jnstitia because the respondent was not aware 
of the appeal, but, again, there was a finding 
that service bad been effected as required by R.9 
of the rules made under s.17 of the Control Act. 
Reference was also made by learned counsel for 
the respondent to the decision of tbe Calcutta 
High Court in A. I. r. 1915 cal. 49 . 4 There, a 
Court exercised pow r er conferred upon it by the 
Guardians and Wards Act and the provisions 
of the Code had application. Consequently it is 
not surprising to find that it wa9 held that the 
principle of s. 161 of the Code could be invoked. 
In my view, that decision is not in point in the 
present case. 

[ll] Considerable reliance was placed upon 
some observations made by the Board in 33 Cal. 

IH® 6 at p. H82 of the report that : 

“Their Lordships entirely agree with the learned 
Judges of tbe High Court that it is an elementary princi¬ 
ple, which is binding on all persons, who exercise judi¬ 
cial or quasi-judicial powers, that an order should not 
be made against a man’s interest without there being 
given to him an opportunity of being heard ” 

The judgment of their Lordships of the Privy 
Council then points out that, in that case, the 
person who was affected by an adverse order 
was the purchaser of some property, proceedings 
were before a Commissioner, who expressed that 
it was unnecessary to hear the purchaser before 
disposing of the petition and made the order. 
That is not tbe position here. Later, in the judg¬ 
ment of the Judicial Committee, it is pointed out 
that the purchaser should have applied to the 
Revenue authorities for a re-hearing, but he did 
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not do so and it was then too late to take that 
course. It would seem that, so far as the present 
case is concerned, the decision of the Judicial 
Committee, to which reference has been made, 
is an authority for the proposition that if the 
learned Chief Judge had refused or failed to 
direct the issue of notice to the respondent and 
had heard the appeal without such notice having 
been given at all, the respondent could have 
applied to the learned Chief Judge for an 
opportunity to be afforded to him to be heard. 

[12] In my opinion, since the rules of procedure! 
made under the Act have been followed and 
service which those rules require was effected and 
as was held by the learned Judge to have been 
effected, he had no jurisdiction to set aside hie 
order because he was later impressed and ac 
cepted that the respondent did not know of th© 
date or of the fact of tbe hearing of the appeal. 
If the material provisions of tbe Code of Civil 
Procedure had been made applicable to proceed¬ 
ings under the Control Act, or if there had been 
a rule corresponding to 0. 9, R. 13, or o. 41, R. 21 
contained in the Control Act Rules then the 
learned Chief Judge would have had jurisdiction 
and authority to set aside his order. I have 
already expressed the view that in the absen 
of incorporation of the provisions of the Code t 
Civil Procedure in the rules of procedure for thei 
tribunals under the Control Act, there is nol 
justification for the application of the principles^ 
of those provisions, otherwise it would mean 
applying those provisions when they are not 
made applicable. In my opinion, the learned 
Judge acted without authority or jurisdiction 
when be purported to set aside his previous order. 

[13] Before us, some argument was directed 
on behalf of the respondent with reference to 
the Indian Soldiers Litigation Act, 1925. It was 
suggested that since the respondent is a Chief 
Petty Officer in the Royal Indian Navy, be is 
entitled to special privileges under that Act. 
There is no doubt that the provisions of that Act 
have been made applicable to members of the 
Royal Indian Navy and also tbe Royal Indian 
Air Force. It is not clear whether this conten¬ 
tion was raised or not before the leaned Judge 
since it was not dealt with by him In any event 
the meagre matters which have beeD mentioned 
before us, wbioh are said to justify the respon¬ 
dent invoking the Act, do not bring him within 
tbe purview of its provisions. Whether there are 
other facts or circumstances which justify th© 

Act being relied upon I do not know ; hut so far 
as the information before ns is concerned, there 
is no justification for it. Howpver. by the obser¬ 
vations I have made, I am not to be taken as 
deciding that the Aot cannot be invoked. It is 
open to the respondent, if he thinks fit, to take 
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such 8tep3 before the learned Chief Judge in that 
behalf as he may be advised. 

[14] It was further argued that the issue by 
this Court of a writ of certiorari is a matter 
purely of discretion and that, although it might 
be satisfied that the applicant has made out his 
case, which it is necessary for him to do, for an 
order for the issue of a writ, nevertheless in the 
circumstances of this case an order should not 
be made. In my view, there is nothing which 
justifies an order for tbe issue of a writ being 
withheld. So far as the applicant is concerned, 
he has certainly shown that he is not disentitled 
to it He placed his objection before the learned 
bbief Judge against setting aside the order in 
appeal and immediately ho came to this Court 
thereafter. In the present instance, if an order 
were not made, the effect would be that, whilst 
this Court considers that the learned Chief Jud^e 
had no jurisdiction to set aside his order In 
appeal and to direct a further hearing, the fur¬ 
ther hearing before the learned Judge would be 

held which this Court holds he has no jurisdic¬ 
tion to direct. 

[15] In my opinion, there is no ground to 
withhold the issue of the writ. There will be an 
order directing the records to be removed into 
this Court and the order of lGth July to be 
quashed. The applicant is entitled to his costs 

Goyindarajachari J _I agree. 


c.r.k./d.r.r. 


Writ issued. 


A. I. R. (33) 1948 Madras 239 [C. N. 121.] 
Gentle C. J. and Patanjali Sastri J. 
Commissioner of Income-tax, Madras 
Appellant v. The Nattarasankottai Electric 
Supply Corporation, Nattarasankottai — 
Respondent. 

Case Referred No. 70 of 1946, Decided on 29-8-1917 
referred by Income-tax Appellate Tribunal, Madras * 

Income-tax Act (1922), S. 48 (l)_Company issu¬ 
ing mortgage debentures bearing interest subject to 
tax—Some debentures re-purchased by company in 
name of debenture trustee on account of debenture- 
holders as security for them — Company deducting 
income-tax while crediting interest to account of 
trustee and paying it to Government - Company 
sustaining losses and not assessed to tax — Appli- 

ou h ? 

debenture trustee, to be held b, him on accounts of he 
debenture-holders as security for them. A resolution at 
general meeting of the debenture-holders provided that 

* rg ,roni tirae t0 lime on tbe debentures 

purchased by the debenture trustee as security for the 

m^? T h ,^ erfl ° r iDlerest or y' ie]d ' r om other invest® 
ment, ahould be credited to tbe account of the debenture 


Madras 239 

trustee to be retained by him as part of security. j„ 

mg th0 mte 5 eS i t0 tbe account of the debenture 
trustee, the company deducted the income-tax payable 

2?*® mr* Pai ? U ‘° tbe Centrftl Government ; 
the total tax thus remitted to Government un to 19 r 

was Rs. 1090-9-0. Since 1940 the con pan/had b',,,' 

sustaining losses and no assessment was made on tho 

InT™!' Ir ! i f 14 ^l 0 c , orn P an y applied under S. 48, 
income-tax Act for refund of the sum of Rs. 1090-9-0 

on the ground that the amoimt having been deducted 

under S. 13 of the Act should be treated as income-tax 
paid under S. 18 (5) : 

that .3. -IS (l) did not apply to the facts of tho 
case. 1 he interest paid to the trustee was not hi-; 
income chargeable to tax under the Act, and no deduc- 

?'! v ^ m "’ e bv tbo 00111 l )il ny under 
b. 18 (5) of the Act. No doubt the deductions on aceoum 

of tax were, in fact, made aud { aid to the credit of the 

Central Government under lhat section; but they could 

not be regarded as ’‘tax paid” by the company in tin 

sense of being payable and paid by it, nor be "treated 

as paid on its behalf” lor the period-in question. The 

sums deducted and paid to tbe Government could be 

regarded, if at all, only as the tax deducted and paid 

out of the income of the trustee, and he would be the 

person entitled to apply for a refund under S. 48 But 

the interest out of which the deduction was made was 

not the income of the trustee, and he did not in truth, 

suffer any tax by reason of the company deducting and 

rerouting to the Government what it erroneously 

regarded as tax payable by the trustee, therefore, the 

company s application for refund under S. 48 of the 

Act could not be sustained. [Paras 7 8} 

Case referred :— 

1 iQ ( e 4 . 7 ll 9 J 7 'l 5 L T - R ’ 405 ; 34 A - L R- 1947 P. C. 

6 t 54 I. A. 155 (P. C.). Commr. of Income-tax, 
Bengal v. Chowrioghee Properties Ltd. 

C. S. Rama Rao Saheb — for Appellant. 

M. Subbaraya Aiyar — for Respondent. 

Patanjali Sastri J.—This is a reference by 
the Income-tax Appellate Tribunal (Madras 
.Bench) under s. 66 (l), Income tax Act, 1922. It 
ariBes out of an application made by the Natta¬ 
rasankottai Electric Supply Coloration Ltd 
(heannafter referred to as the company) for 
refund of income-tax under 9. 48 of the Act 
. ^ company raised a loan in 1935 36 by 
issuing mortgage debentures of tbe total value 
of R3. 83,000 divided into 830 debentures of 
R9. loo each, bearing interest at 6* per cent, per 
annum subject to tax payable on ist April and 
on 1st October of each year. The existing and 
future property atod assets of the Company were 
charged with payment of the principal and in¬ 
terest due under the debentures. In August 1941, 
the company having arranged to purchase electri¬ 
cal energy in bulk from the Government Hydro 
Electrio Works sold its suierfluous plant and 
machinery for r 3 . 28.000 and odd. and it was 
decided with the consent of the debenture-holders 
that that sum-should be utilised by the company 
for purchasing its own debentures in tbe name 
of the debenture trustee “to be held by him on 
account of the debenture.holders as security for 
them. As regards the interest payable in respect 
of the debentures thus purchased by the company 
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and lodged with the trustee as security, reso¬ 
lution No. 6 of the resolutions passed at the 
general meeting of the debenture-holders pro¬ 
vided as follows: 

“The interest accruing from time to time on the 
debentures purchased by debenture trustees as security 
for the debenture-holders or interest or yield from other 
investment, shall be credited to the account of the 
debenture trustee to be retained by him as part of the 
security.” 

In thus crediting the interest to the account of 
the debenture trustee, every half year in respect 
of the debentures held by him, the company 
purported to deduct the tax payable on the 
interest and paid it to the Central Government. 
The total tax thus deducted and remitted to the 
Government for the five half years ending 
30-9-1943 amounted to Rs. 1090-9-0. 

[3] Since 1910, the company had been sustain¬ 
ing losses and for the year 1943-4-4 the company’s 
accounts still showed a net loss of R3.13,936 to 
be carried forward. No assessment was, there¬ 
fore, made on the company during these years. 
In 1944 the company applied under s. 48 of the 
Act for refund of the sum of Rs. 1090-9-0 on the 
ground that the said sum having been deducted 
in accordance with the provisions of S. 18 should 
he treated as income-tax paid under Sub-s. 5 of 
that section. That sub-section, so far as material 
here, runs thus : 

“Any deduction made in accordance with the provi¬ 
sions of this section .... shall be treated as a payment 
of income-tax or super-tax on behalf of the person from 
whose income the deduction was made, or of the owner 
of the security . . . .” 

It is to be noted that the tax deducted under 
S. 18 and paid to the Government i3 to be treated 
as paid on behalf of the owner of the security in 
respect of which the deduction was made. 

[4] The Income-tax Officer rejected the appli¬ 
cation on the ground that the company, having 
transferred the debentures in question to the 
debenture trustee, was no longer the beneficial 
owner of the debentures, and was accordingly 
not entitled to claim refund of tax deducted 
from the interest on such debentures. A letter 
from the debenture trustee stating that the 
debentures were registered in his name “on 
behalf of the company” and requesting the 
officer “to treat the interests the income of the 
company” and refund the tax to the company, 
was regarded as not affecting the position. On 
appeal, the Appellate Assistant Commissioner 
affirmed the order of the Income-tax Officer. 
The company then appealed to the Income-tax 
Appellate Tribunal who, however, allowed the 
appeal. They held that the company which 
bought the debentures in question with its own 
funds in the name of the debenture trustee and 
deposited the same with him as security for the 
due fulfilment of the obligations under the deben¬ 


tures, was itself the beneficial owner of the 
debentures and as such was entitled to refund of 
the tax deducted at the source while paying 
interest on such debentures. 

[5] Thereupon the Commissioner of Income- 
tax applied to the tribunal under 8. 66 (l), 
Income-tax Act to state a case to this Court as a 
question of law arose, and the tribunal accord¬ 
ingly referred the following question for our 
decision: 

“Whether on the facts and in the circumstances and 
on a proper construction of tho resolution dated 4th 
August 1941 and the instrument of trust, the tribunal 
was right in holding that the respondent-company was 
entitled to claim refund of the tax deducted from the 
interest paid by the company to the debenture trustee 
on the debentures held by the trustee in his name.” 

On behalf of the Commissioner of Income-tax it 
was urged that the view taken by the tribunal 
as to the beneficial ownership of the debentures 
purchased in the name of the trustee was erro¬ 
neous, and that, on a true view of the facta, the 
trustee must be regarded as holding the deben¬ 
tures on behalf of the general body of debenture- 
holders who were therefore the beneficial owners. 

I am unable to agree. The funds utilised in the 
purchase of these debentures being the sale pro¬ 
ceeds of the company’s plant and machinery 
belonged to the company as part of its assets 
subject, no doubt, to the mortgage created under 
the debenture trust deed as substituted security. 
The position is essentially the same as if the 
company had purchased tho Government bonds 
and lodged them with the trustee as security 
for the debenture-holders. The resolution passed 
at the general meeting of the debenture-holders 
referred to already in pursuance of which the 
company purchased the debentures in the name 
of trustee makes the position perfectly clear. 
The company, therefore, remained the owner of 
these debentures subject to the charge created in 
favour of the debenture-holders, and the so-call¬ 
ed interest paid by the company to the trustee 
was in truth a deposit with the trustee of part 
of its funds for purposes of security. Resolution 
No. 6 to which reference has been made 
provided that such payments* shall be credited 
to the account of the debenture trustee to be re¬ 
tained by him as part of the security. In such 
circumstances there was no question of these 
payments being regarded as the income of the 
trustee on which tax had to be deducted at 
source; nor was the company entitled to claim a 
deduction of tho half yearly payments which it 
made to the trustee as an item of expenditure in 
the assessment of its profits for income-tax pur¬ 
poses, though such claim appears to have been 
made and allowed by the income-tax authorities. 

[61 This view is supported by the recent 
decision of the Privy Council reported m 
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1947-15I.T.R. 405. 1 The asaesaee company in that 
case deposited certain of its bearer debenture bonds 
with its bankers as security for the overdraft in 
its current account, and the question arose, on 
the company’s assessment to income-tax on its 
income from buildings which had been mort- 
gaged under the debenture trust deed, whether 
the company was entitled to an allowance in 
respect of the interest payable under the deben¬ 
tures deposited with the bankers. Their Lord 
ships in disallowing the claim, referred to the 
interest payable under the debentures as “a 
Aggregated asset of the company in the hands of 
the bank, being part of the charged property 
applicable in a particular way and as standing 
•from the bank’s point of view in no different 
position from interest reoeived by it from deben¬ 
tures of an outside concern lodged by the com¬ 
pany as security.” That, essentially, is the 
position here. Mr. Rama Rao Saheb on behalf 
of the Commissioner of Income-tax submitted 
that the present case is distinguishable, as there 
was the interposition of the trustee in whose 
name the debentures were registered. I cannot 
see what difference that circumstance can make 
to the legal effect of the transaction. As I have 
already observed, it is clear from the resolution 
passed at the general meeting of the debenture, 
holders that the debenture trustee was to hold 
these debentures only as security, and had more 
or less the same rights in regard to them as the 
bank had under the debentures deposited with it 
m the case before their Lordships. 

ftq [ fI? *?+ - h f View taken b * the Tribunal 
as to the beneficial ownership of the debentures 

registered in the name of the trustee be thus 
substantially correot, it does not follow that the 
company’s claim to refund under S. 48 , Income- 
tax Act, is well-founded. That seotion, so far as 
material here, provides, 

f-* nlr If any •;/ • com P aiJ y-satisfies the Income- 

Ux Officer or other authority appointed by the Central 
Government m this behalf that the amount of tax paid 
by him or on his behalf or treated as paid on his behalf 
for any year exceeds the amount with which he is pro- 
pedy chargeab' 6 under this Act for that year, he shall 
oe entitled to a refund of any such excess/’ 

In the view I have expressed above, there would 
be no room for the application of s. 48 (l) to the 
facts of the present case. The “interest” paid to 

I 4 ? n ° fc 3 hi3 incom0 chargeable to tax 
• / that Act, and no deduction at source fell 

fhoAp<- T? G th it c t °™P an y under S. 18 (5) of 

the Act. It is true that deductions on account of 
tax were, in fact, made and paid to the credit of 
the Central Government under that section- but 
they cannot be regarded as “tax paid” by the 
company in the sense of being payable and paid 
by it, nor be “treated as paid on its behalf” for 
the period in question. The sums deducted and 
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paid to the Government could be regarded if at 
all, only as the tax deducted and paid out of the 
income of the trustee, and he would be the per¬ 
son entitled to apply for a refund under S. is 
But, as I have already indicated, the interests 
out of which the deduction was made was not 
the income of the trustee, and he did not in 
truth, suffer any tax by reason of the comp'anv 
deducting and remitting to the Government 

what it erroneously regarded as tax payable bv 
the trustee. J 

[3] In any view of the matter, therefore the 

company s application for refund under s. 4.8 of 

the Act cannot be sustained, and the question 

referred to us must be answered in the negative 

As the answer is however based on a ground 

wh!ch does not appear to have been taken before 

the Tribunal, I make no order as to costs. 

[9] Gentle C. J. — I agree and have nothin^ 
to add. 0 

C.r.k./s.c. Answered in negative. 


A. I. R, ( 35 ) 1948 Madras 2*1 [C. N. 122 ] 

Happel J. 

In re R. Sivarama Padayachi and another 

Nn ^ rl ’^ evn : Nos. 907 and 908 and Cri.^ltvm Petns’ 
Nos. 873 and 874 of 1946, Decided on 17-4-1 947 from 

n o ! -m 6 • Divisional Ma?istrate ' d” 

(ajMadrasFood Gr ain S Control Order (1945), 
b. 10 — Applicability. '* 

Section 10 applies only to orders made in pursuance of 
the provistons of the Food Graina Control Order, 1942 
and seems to have no application to S. 3 ( 1 ), Madras 

Food Grains Control Order, 1945. [Para 2 ] 

(b) Madras Food Grains Control Order (1945) 

S 3 (1) Prosecution under, for offence committed 
before coming into force of Order — Validity “ 
A Magistrate has no jurisdiction to make an order 

be ' 01 ' 9 th ° dat ° ° n Which tb “‘ °rd«Ss 

T .'?-J ta y a °S andran - < or Petitioners. ^ 

4ssf. Public Prosecutor — for the Crown. 

Order— The petitioners have been convie- 
ted tor an offence in oontravention of s. 3 ( 1 ) 
Food Grains Control Order, read with R. 81 ( 4 )’ 

Defence of India Rules, and have been sen-’ 
tenced to pay a fine of Rs. 100 each. 

[ 2 ] The PO^t taken in support of this revision 
petition is that the Madras Food Grains Control 
Order came into force only on I-I -1915 whereas 
the offence charged under the Order was com¬ 
mitted on 11-5-1944. The learned Assistant Public 
Prosecutor was disposed to argue at first that a 
prosecution for the offence could be properly made 
under the Madras Food Grains Control Order 
because of the provisions of S. 10 of that Order, 
bection 10 , however, applies only to orders made 
in pursuance of the provisions of the Food Grains 1 
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Control Order, 1912, and seems to have no appli¬ 
cation to S. 3 (l), Madras Food Grains Control 
Order. The Food Grains Control Order, 1942, 
which was repealed by Madras Order of 1945 on 
1 - 1-1945 contained the same provisions as that 
embodied in S. 3 (l), Madras Food Grains Con¬ 
trol Order. Having regard to S. 6, General 
Clauses Act, a prosecution could have been insti¬ 
tuted under s. 3 (l), Food Grains Control Order, 
1942, notwithstanding the fact that that Order 
had been repealed. Unfortunately, however, the 
prosecution was not instituted under that Order; 
but sanction was given by the Collector and 
District Magistrate, Tanjore, for the prosecution 
to be instituted under S. 3 (1), Madras Food 
Grains Control Order, 1945, and the charge was 
framed against the petitioners as a charge under 
S. 3 (l), Madras Food Grains Control Order, and 
they were convicted of an offence in contraven¬ 
tion of that section. The point taken is purely 
technical; but it must be held that the Collector 
and District Magistrate had no jurisdiction to 
make an order sanctioning the prosecution under 
the Madras Food Grains Control Order in res¬ 
pect of an offence committed before the date on 
which that Order came into force. 

[ 3 ] The convictions of the petitioners must, 
therefore, be set aside and their petitions are 
allowed. The fines, if paid, will be refunded 
to them. 

c.R.K./d.S. Petitions allowed. 


A. I. R. (33) 1948 Madras 242 [C. N. 123.] 
Rajamannar and Shahabuddin JJ. 

Public Prosecutor — Appellant v. Oor Go'un - 
dan alias Sommalai Goundan and another — 
Respondents. 

Criminal Appeal No. 86 of 1947, Decided on 28-5-47, 
from order of Sessions Judge, Salem, in C. C. No. 73 of 
1946. 

Evidence Act (1872), S. 27—Murder — Statement 
by accused to police — Admissibility—Extent of — 
Penal Code (1860), S. 302. 

The accused A and B were charged with murder. In 
consequence of a statement made by A to the police a 
knife was recovered. The statement was as follows: 
“Before burying I had cut the belly asunder with the 
knife. There was a silver waist cord on the corpse. I 
removed it and gave it to B. I have buried in my 
sugarcane garden the knife with which Aran’s (decea¬ 
sed’s) neck was cut. If you come with me I shall take 
and give it.” 

Held that the only portion of the statement which 
could be admitted in evidence was “I have buried in 
my sugarcane garden the knife. If you come with me I 
shall take and give it.” As there was nothing to connect 
the knife with the accused they could not be held 

guilty of murder : 34 A. I. R. 1947 P. C. 67, Bel. on. 

[Para 

Case referred :— „ 

1. (’47) 1947-1 M. L. J. 219 : 34 A. I. B. 

67 : 74 I. A. 65 : 48 Cr. L. J. 533 : 230 I. C. 135 
(P. C.), Kotayya v. Emperor. 


Asst. Public Prosecutor — for Appellant. 
K. S. Sundaram — for Respondents. 


Shahabuddin J. — This is an appeal prefer¬ 
red by the Provincial Government against the 
acquittal of the accused in Sessions case No. 73 
of 1946 in the Court of Session, Salem Division. 
The charge against the accused was that on or 
about 1-5-1946 they intentionally caused the 
death of Aran alias Arumugha Padayachi in 
furtherance of their common intention to kill' 
him. On the evening of 4th May, the corpse of 
the deceased Aran was found in the river bed 
close to the village of Porasalapatti. The head 
had been severed and it was found at some dis¬ 
tance from the trunk. Informatfon of this occur¬ 
rence was given by P. w. 2 to P. W. 6, the village 
Mun9if, and the post-mortem examination dis¬ 
closed an incised injury on the abdomen and 
another in front of the left armpit. In the opi¬ 
nion of the doctor these injuries could have been 
caused with a knife like M. O. 1 which was re¬ 
covered as a result of a statement made by 


accused 1 to the police. The part of this state¬ 
ment marked by the learned Sessions Judgfr 
under S. 27, Evidence Act, according to the view 
taken by this Court of that section, was this : 

“Before burying I had cut the belly asunder with 
the knife. There was a silver waist cord on the waist oi 
the corpse. I removed it and gavo it to my brother-! 
law. I have buried in the margin of the ^stem ridge 
of my sugarcane garden the knife with 
neck was cut. 11 you come with me I ehall take ami 

Accused 2 is the brother-in-law of accused 1 and 
from him a silver waist cord was recovered. 
There is no direct evidence and the prosecution 
relied entirely on the statement mentioned above. 

[23 The learned Sessions Judge, however, 
thought it was permissible to peruse the entire 
statement and having regard to the fact that th 
portion that was not admitted in evidence waa 
to the effect that Aran had been throttled to 
death before his head and belly 

sidered that the charge of murder had nothin 
proved against accused 1. As reg 
e took tie view 

The ™iou of th” silver waist cord, he held, 

out a case of misappropriation or 
S £,this view, the learned Judge came to 
■he conclusion that the accused were not guilty 
[nd therefore acquitted them. 

[ 3 ] The main ground in the memorandum of 
,ppeal is that the learned Judge should not have 
eferred to the inadmissible portion of the atate- 
cient made by accused 1 to the pohce, but 
ave confined himself to the portion acta ^ 
dmitted and that as there was no evider.ce that 
be deceased was throttled to death Wore » to 
ead wa cut off, the acquittal was not justified- 
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But according to the decision of their Lordships 
of the Judicial Committee in 1947-1 M. L. j. 219 1 
where the view of this Court on S. 27, Evidence 
Act, was overruled, the only portion of the state¬ 
ment made by accused l to the police that can 
be admitted in evidence is this : 

“I have baried in the margin of the eastern rid^e of 
my sugarcane garden the knife. If you come with me I 

Clio II fft <1 i • 


•shall take and give it/* 

This statement does not connect the accused 
with the murder. The chemical analysis of the 
knife did not disclose stains of human blood. 
There is no other evidence connecting the 
knife or the accused with the murder. In the 
Circumstances the learned Assistant Public Pro- 
( secutor does not rightly press this appeal. Wo 
therefore dismiss it. 

C.R.k/g.N. Appeal dismissed. 

A. I. R. ( 35 ) 1948 Madras 243 [C. X. 124 ,] 

Yahya Ali J. 

Xatarajan Chettiar and others _ 

Appellants v. Sitalakshmi Ammal and others 
— Respondents. 

7« s z n , a Ko - ; 4 « ° f i943 ' on 

* s 9 vl' rn°?,^ ree 01 S'*-lodge. Devakottai in 
A, S. No. 50 of 1944. 

Civi! P . c. (1908), O. 21, R 94 - Determination 
as to property sold in court sale — Relevant docu¬ 
ments to be considered - Description in attach¬ 
ment list and afiidavit filed for proclaiming sale 
with reference to its identity are important. 

The scheme of the Civil P. C. in a case of attach- 
ment and sale of property is that a complete descrip- 
of .^® P t r0 P ert y establishing its identity shall be 
given at the time of attachment, and later at the time 

S? ? Q,e a fuU description so as to 

establish its identity has to be furnished along with 

encumbrances and the price subject to the encumbran¬ 
ces. It is the property wh ch is so attached and which 
is so proclaimed alone that is sold without any 
warranty of title. Subsequently a sale certificate is 
issued in order to elotho the auction purchaser with 
a formal document of title. It is clear from this 
that a description that is given in the earlier docu¬ 
ments, viz, the attachment list and the affidavit filed 
for proclaiming the salo with reference particularly to 
its identity are particularly important. Where tbe 
description of tbe property is clearly to the effect that 
wbat was intended to bo sold was the bouse which was 
the subject matter of a usufructuary mortgage the 
mere misdescription of the boundary in the schedule 
which was carried throughout, describing the property 
intended to be sold as the bouse lying to the west of 
a certain person’s house does not affect tbe position. 

a . [Para 4] 

oTndT ~ ( ' 44 ‘ CO,n) C ' P - C - °- *1. K- 91. Ns. 

Cases referred :— 

1. (’27) 14 A. I. R. 1927 Mad. 311 • 99 j r 
Natesa Pattar v. Gannpathi Subba Pattar 9 C ' 8J3, 

2. ( 14) 41 1. A. 38 : 41 Cal. 590 : 21 I. c 936 (P r \ 

Brahma v. Jiban Ram. (P * C *) 

3. (’21) 48 I A. 155 : 9 A. I. R. 1922 P. C 259 • aa 

Mad. 483 : 63 I. C. 708 (P. C.) Ramabhadra Naidu v 
Kadiriyasami Naicker. ' 

K. V. Ramachandra Aiyar — for Appellants, 
if. -a Mat a Axyangar — for Respondents. 


Judgment.—This appeal arises out of a suit 

under o. xxi, It. os, Civil P. C. to set aside a 

summary order on a claim petition. In o s 

No. 190 01 1933, District Mnnsif’a Court. Tirnpur’ 

an attachment before judgment was taken out 

of the properties belonging to defendants 5 and 

6 m tbe present suit. The execution petition was 

transferred to the District Munsif’s Court, 

Devakottah, and the property involved in the 

present suit was attached by that Court. In due 

course o. s. No. ioo of 1933 was decreed. On 

oOth May 193.8, the attached property was brought 

to sale by the decree-holder in o. s. no, ioo of 

19A3 and purchased by the present ai reliant* 

who are defendants I to 4 in the suit.' A sale 

certificate was issued in their favour on -lib 

August 393s and on 7th October 19-u possession 
was delivered, 

[ 2 ] The plaintiff in o. s. No. 97 of 1943 on 

the ulo of the District Mnnsif of Devakottah 

obtained a decree in s. c. s. no. 23 of ion on 

the hie of the Subordinate Judge of Devakottah 

against defendants 5 and (J herein and filed E. i*. 

NO. 520 of 1941 for executing the decree, seeking 

to attach the suit property, and defendants l io 

4 who had purchased the property in the sale 

111 exe cution of the decree in o. s. no. ioo of 

1933 preferred a claim on the ground that the 

property sought to be attached was comprised 

m then* sale certificate dated 4 th August 193 s. 

he claim was allowed by order dated 23rd April 

1J42 >y the District Munsif and the present suit 

.0 S. NO. 97 of 1943 was brought to set aside that 
claim order. 

L3] The plaintiff.respondent l contends that 
there are two houses west of Doraiswami 
Aiyangar s house, one a large house which lies 
to the east of A enkatachalam Aiyangars house 
and another a small house which lies between 
hat large house and Doraiswami Aiyangar’s 
house Her case is that while the large bo to 
formed the subject-matter of .sale proceeding 
and the sale certificate under which the appeT 
ant, have acquired it the small house which 
lies immediately to the west of Doraiswami 

c^tificaTe 3 WaS n0t COmpri36d in sale 

r II ? n n 3Gth Jan , Uary 192 °' father of defendant 

of I nUhn an u " ufl ' uctuar > r mortgage in favour 
of Lakshmana Aiyangar of the large house only 

Subsequently on 21 9t March 1933 defendants^ 

and o executed a simple mortgage in favour of 

Siim^asa Aiyangar of both the houses The 

appellants contention is that there weie no 

separate and dat.net houses but that both of 

them formed one house and that house was 

rought to sale and purchased by them at the 

court auction and was conveyed to them by 

the sale certificate dated 4 th August 1933. The 
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learned District Munsif found that in pursuance 
of the court sale, the appellants purchased both 
the houses and obtained delivery of the same. 
As regards the houses being separate, although 
he mentioned a number of facts to the contrary 
he was of the opinion that there was a compo¬ 
site assessment by the municipality for both the 
houses, although they bore separate door numbers. 
This finding was rightly found by the lower 
appellate Courts to be incorrect. From the 
fact that there were separate door numbers, it 
can be inferred that there would have been 
separate assessments. As pointed out by the 
learned Subordinate Judge the usufructuary 
mortgage, Ex. P. 1, itself shows that the two 
houses were separate as the suit house described 
as "very small house” is mentioned therein a3 
one of the eastern boundaries of the othi house. 
There is also oral evidence to the same effect. 
The finding of the learned Subordinate Judge 
on this matter being based on satisfactory and 
sufficient evidence and being one of fact has to 
be upheld. The only question is which is the 
house that was sold to the appellants in the 
court sale. While the District Munsif had taken 
a different view about it the learned Subordi¬ 
nate Judge taking into consideration the recitals 
in the sale proclamation, the attachment war¬ 
rant, the delivery application and warrant and 
the sale certificate came to' the conclusion that 
the appellants were throughout proceeding only 
against one house; viz., the house that was the 
subject-matter of the usufructuary mortgage 
dated 16-9 1929. I may refer to one of those docu¬ 
ments, viz, the affidavit that was filed for pro¬ 
claiming the sale. In it two of the encumbran¬ 
ces mentioned are the usufractuary mortgage 
dated 16th January 1929 and a later deed of 
assignment of that mortgage. Against both these 
items it is stated in that affidavit, Ex. P. 4, that 
the "suit property" was usufructuarily mort¬ 
gaged. In para 9 again, while giving the details 
of encumbrances, it is reiterated that "the suit 
property” was usufructuarily mortgaged to 
Lakshmana Aiyangar. The same description is 
repeated in all the subsequent documents so that 
the only possible inference from those recitals is 
that what was intended to be brought to s&Ie 
was the property which formed the subject- 
matter of the usufructuary mortgage and no¬ 
thing more. I have already pointed out that 
the two houses were distinct and that the suit 
house which is the smaller house was subject to 
a simple mortgage of 21 st March 1933. If that 
house also was sought to be sold the encumb¬ 
rance of 1933 would have had to be mentioned. 
That does not find a place in Ex. P. 4. As 
against these indicia, there is the’fact that in ail 
these documents where a schedule is given des¬ 


cribing the boundaries, the eastern boundary of 
the property intended to be sold is mentioned to 
be Dorai3wami Aiyangar’s house. If that des¬ 
cription is correct, it would take in the suit house 
also. Learned advocate for the appellants points 
out that this disparity between the description 
of boundaries and the precise property intended 
to be sold occurring in the other documents does 
not appear in the sale certificate itself and that 
the sale certificate being a document of title 
should form the sole basis for determining the 
property that has passed under it and no extrin¬ 
sic evidence can be taken or other documents 
referred to for the purpose of finding out the 
property that was intended to be conveyed under 
the sale certificate. He draws attention to a 
decision of Devados3 and Sundaram Cbetjj^JJ. 
in A. i. R. 1927 Mad. 311. 1 There, there was no 
disparity between the sale certificate and other 
documents connected with the sale, viz., tho 
attachment list, attachment warrant, sale procla¬ 
mation etc. The only question was whether the 
execution sale conveyed to the appellants the 
interest of the plaintiffs in the suit property and 
whether what was bought by him was only 
the share of the 4th defendant. That had to be 
determined with reference to evidonce outside 
the record of sale proceedings which was a thing 
which was not permissible having regard to the 
general principle that when the document is 
plain and unambiguous, extrinsic evidence as 
regards the intention cannot be looked into. I 
may in this connection refer to the ruling of the 
Judicial Committee in 41 I. A. 39. a There a 3ale 
certificate was set aside and the doubt that had 
arisen was as regards the identity and not the 
description. If a property fully identified in the 
schedule is misdescribed that would be a diffe¬ 
rent position. Their Lordships pointed out 

“ That which is sold in a judicial sale >of this .kind 
can be nothing but the property attached, and that 
property is conclusively described in and by the 
schedule to which the attachment refers.” 

In fact the scheme of the Civil Procedure 
Code in>a case of the present kind is that a com¬ 
plete description of the property establishing its 
identity shall be given at the time of attachment, 
and later at the time of proclaiming the sale a 
full description so as to establish its identity 
has to be famished along with encumbrances 
and the price subject to the encumbrances. It 
is the property which is so attached and which is 
so proclaimed alone that is sold without any 
warranty of title. After the expiry of a specified 
period of time if there is no application for set¬ 
ting aside the sale the sale, becomes absolute, and 
the title in the auction purchaser, follows upon the 
confirmation of the sale as from the date of the 
sale. Subsequently a sale certificate is issued in' 
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order to clothe the auction purchaser with a 
formal document of title. The title to the pro. 
perty takes effect not from the date of the sale 
certificate but from the date of the sale. It is 
clear from this that a description that is given 
m the earlier documents, viz., the attachment 
list and the affidavit filed for proclaiming the 
sale with reference particularly to its identity is 

j • i , , . present case, the 

description is clearly to the effect that what was 

intended to be brought to sale was the house 
which was the subject-matter of a usufructuary 
mortgage There was a misdescription no doubt 
m the schedule whioh was carried throughout 
describing the property intended to be brought 
to sale as the property lying to the west°of 
Doraiswami Aiyangar’s house but having regard 
to the undoubted fact that only the large house 
wag intended to be sold and was actually sold 
this description of the boundary to my mind 
does not affect the position. Reference was 
made on the appellants’ side to 48 I. a. 155. 3 It 
is not necessary for me-to go into the facts of 
that case and it will be sufficient for me to point 
out that there the learned Judges of the High 
Court regarded the words set out in the sale 
certificate as capable of explanation and limita 
hon by reference back to the mortgage itself 
Thc.r Lordships of the Privy Council pointed 
out that they would agree with this conclusion 
if they placed the same construction on the sale 
certificate as that accepted by the learned Judges 
of the High Court but that they were unable to 
do. Here also the attempt was not at tabooing 
any reference to the earlier records in the sale 
proceedings but prohibiting an attempt to go 
back to the pleadings or to other documentary 
evidence produced at the trial in order to supple¬ 
ment or elucidate the extent or nature of the 
property conveyed by the sale certificate For 
these reasons I agree with the view taken by the 
learned Subordinate Judge and dismiss this 
Becond appeal with costs. Heave refused. 

C.B.K./s.c. Appeal dismissed. 
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Horwill and Satyanarayaxa Rao JJ 

an 0 d°otZy kl i an ?, UaS Eri ^s,oami Naidu 

ana others—Appellants v. P s lr />• 

chala Chettiar — Respondent. ' 

Cftso referred No. 2 of 1QJ7 iwi , 
horn ord.ro. District Judges 

. fa) Civil P. C. flOOS). S. 96 _ Court wrj!l. 
mg under appealable pro Vision-Appeal competent 

rS f order! “Mot 

ordel' BlionlTn “W*" 1 ' ‘hough on the facts tho 

eion • j^huuid not have been pasted under that provi- 

8IOn ' 8 Al »• 1921 Mad. 599 (F. 13.) and 31 A I R. 


JDissenf? d * 378 ’ 31 A ' r - n ' 1947 Mad. :H2, 

Annotation :-f44-Com.) C. P. C„ S. 9G, N'/IT ^ 
(b) Civil P. C. (1908), O 46 R 7 kt 
lunsdictioo raised and decided 

Reference under 0. 46, R. 7. does /not arise where 

t £ e ™ \ JUV ' sdlctl0n wa > raised and decided by 

footimr tW ^ u,,8,f .? nd tbe parties proceeded on tho 

orfeinnl In a • h f T? Were ri « ht| y instituted on tho 

Dis°tH I ?l dt H !! te A d 01 011 tho sma11 cause sido of the 
District Muns-fe Court. rp..... 

t n l ola ‘ ion (’14-Coni.) C. P. C., 0. 46. It. 7 N. 1. 

1 I t C 1) AA7 !t a Rl 919 ,, : . 8 . 'V ’• R ' 1921 Mad. 599 : 69 

2 C47) 3 1947 F i' B m J ! tlah Cbetti ' lt V. Govindadoss. 

1947 Ma "- 

4 D (-22M2 B M 'L BupptwantL 9 " 7 ^ 8881 

bljjl C - SJ3 ' ® ee ‘ a P a ‘hi v. Sub- 

D Ramaswanii Anyangar __ for Appellants. 

N. Arunachalam /or A. C. SampatU Ayyangar _ 

Cn i „ „ tor Respondent. 

Satyanarayana Rao J.-This is a reference 

by the learned District Judge of Salem under 
• 46, R. 7 , Civil P. C. Two suits for recovery of 
damages for wrongfully cutting trees in certain 
poramboke land were instituted by the same 
pjaintiti against different defendants on the ori¬ 
ginal side of the District Munsif of Xamakkal. 

e paid court-fee on the footing that they were 
original suits and the plaints in the two suits 
raised also the question of title to the land in 
which the trees were standing. Without objection 
by the defendants the suits were tried as original 
suits presumabiy because thoy raised a question 

Munsif a Tl T? d S 0reed by tbe Iearned Strict 
DfaWotrm 6 ^ 9fe ? dants vrehvred appeals to tho 

grounds of^ “? f, Ve " in tbeir memorandum of 
°' 3 °* appoaI tbc defendants did not rai^e 

Di striS e ?r IOn -V 0 tbe Jurisdiction of the learned 

When ht ° try tb9 S " its a3 orig^al suits. 
w a , “ - h L PP f a 3 camo 011 (oc hearing the point 
C on ..f _ d hetilS1 ' the appeal to the'Distriot 

th. a t J C ° mp0tent as the suits according to 
the defendants were suits of a small cause 

nature. On this contention the learned District 
the Oode ade ^ reference undei ' R - 7 of O, 40 of 

ferinu 8t i riCkly 9peaking under that rule, tho re¬ 
ference does not arise as no question of jurisdic- 

?ourr a The a,9e C and deCid9d by th “ ^hordinatel 
Court, The parties proceeded on tho footing that' 

he suits Were rightly instituted on the original 

Side of the District MnnsiT's Court. Tf the suits! 

had ho on instituted on the small cause side of: 

the District Munsif’s Court, thoy would havel 

been certainly transferred to tho original side 

under S. 21 , Provincial Small Cause Courts Act, 

as the plaints distinctly raised the question of 



240 Madras 


Lakhinarasimham y. Suryanarayana A. I. R. 


title to the land in which the trees were stand- 
mg. Apparently for this reason none of the par¬ 
ties raised objection as to the jurisdiction of the 
Court to try the suits as original suits. It was 
understood by the plaintiff and also by the de¬ 
fendants that the District Munsif had jurisdic¬ 
tion to try the suit on the original side. This is 
also clear from the fact that the defendants did 
not raise any ground in their memorandum of 
grounds of appeal filed by them before the Dis¬ 
trict Court. In these circumstancas, under S. 9G 
of the Code as the decree is one which was pas¬ 
sed in the exercise of original jurisdiction of the 
learned District Munsif the appeals would lie. 
There is a considerable line of authority in this 
Court to the effect that where a Court wrongly 
acts under an appealable provision of law and 
passes an order a party is not deprived of the 
right of appeal, though on the facts the order 
should not have been passed under that provi¬ 
sion : 44 Mad. 919; 1 1947-1 M. L. J. 292. 2 

[3] Our attention has been drawn to some of 
the decisions of this Court in which suits were 
originally instituted on the small cause side of 
the District Munsif’s Court and subsequently 
that Munsif was transferred and another Munsif 
succeeded who had no jurisdiction to try the 
suits as small cause suits but could only try 
them as original suits; and tried them accord¬ 
ingly. Appeals were preferred against the decree 
of the District Munsif and it was held that the 
appeals were incompetent. It is not necessary in 
this reference to decide the correctness of those 
decisions. Reference was made before us to the 
decision of Chandrasekhara Aiyar J. in 1947-1 
M. L. J. 303 :j where the learned Judge held that 
the appeal against a decree of a District Munsif’s 
Court in a suit of a small cause nature but tried 
as an original suit was incompetent. We are un¬ 
able to agree with this view of the learned Judge. 
The appellate Court no doubt has no jurisdiction 
to reverse the decree on merits but could enter¬ 
tain the appeal and send the case to be tried by 
a proper Court. If the decree of the lower Court 
is affirmed by the appellate Court it has been 
held in 42 M. L. J. 118, 4 that there is no ground 
forSnterference in revision by the High Court 
and the decision of the Full Bench in 33 Mad. 
323° was distinguished on that ground. 

[4] In these circumstances, we discharge the 
reference and remit the appeals to the District 
Court for disposal according to law. The costs of 
this reference will abide the result. Nothing we 
have said in our judgment will preclude the 
lower appellate Court from considering any 
question that might be raised in the appeal 
before him. 

c.r.k./s.c. Reference discharged. 


A. I. E. (35) 1948 Madras 246 [C.N. 126.] 
Gentle C. J. and Govindarajachari J. 

Maduri Lakshminarasimham — Appellant 
v. Maduri Suryanarayana and others — 
Respondents. 

Letters Patent Appeal No. 68 of 19-46, Decided on 
14-8 1947, from judgment and decroe of Chandrase¬ 
khara Aiyar J., D/- 22-3-1946, in A. A. 0. No. 116 
1945. 


(a) Limitation Act (1908), Art. 182 (5)—Partition 
decree for past and future mesne profit and 
costs—Petition for execution of decree as to past 
mesne profits and costs— Subsequent execution 
petition for recovery of future mesne profits— Pre¬ 
vious application, if can be relied upon to save 
limitation as to subsequent application. 

In a partition suit a decree was passed on 31st March 
1939, for delivery of certain property, for payment of 
mesne profits up to date of suit, for mesne profits for 
subsequent period and for cists. All the reliofs were 
granted against the same defendants. Second potition for 
the execution of the decree as to past mesne profits and 
costs was struck off on 6th July 1944 on part satisfaction. 
On 24th April 1944, the decree-holder applied in execu¬ 
tion for the recovery of the amount of subsequent 
mc3ne profits. An objection Was raised that it was time- 
barred since that part of the decree awarding future 
mesne profits must be treated as a separate decree: 

Held , that there was only one decree within the 
meaning of Art. 182 notwithstanding that it included 
several reliefs based upon distinct causes of action and 
that it was open to the decree-holder to rely upon 
clause (5) and ask for limitation to be calculated from 
the dates of the final orders in previous execution peti¬ 
tions notwithstanding that those petitions sought execu¬ 
tion of reliefs other than that sought in the subsequent 
one. Case law discussed. [Para 13] 

Annotation:— (’42-Com), Lim. Act, Art. 182, N. 
81a. 


(b) Limitation Act (1908), Preamble- Literal 
construction— Words clear— Comparison with 
earlier Acts not permissible— Interpretation of 


atutes. . , 

In construing the clear words of a consolidating and 
lendiugstatute like the L ; m tation Act, it is not per- 
issible to alter or to cut dowo their effect by a compa- 
;on with the language of the earlier statutes. In 
aling particularly with a statute of limitation which 
rtails the rights of parties, it is for the litigant who 
sads the bar, to justify a construction J^.ch is other 
an literal and which would have the effect of depriv 
g the party entitled to a right of the benefit arising 
a literal'construction. Inaras J 
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T 44 ) I. L R. (1044) Mad. 266:30 A. I. R. 1943 
Mad 650 : 212 I. C. 619, Venkatappa v. Veokatappa. 
, ( *46) 1946-1 M. L. J. 163 : 33 A. I R. 1946 Mad. 
J 48 , Venkatarava Goundan v. Mallappa Goundan. 
(’24)11 A. I. R. 1924 Cal. 351:72 I. C. 646. 

Kishorimohan Pal v. Provashchandra. 

. (’15) 38 Mad. 829 : 2 A. I. R. 1915 Mad. 912 : 27 
[. C. 679 (F B), Ponnammal v. Ramamirdba Aiyar. 
(’18) 41 Mad. 188 : 5 A. I. R. 1918 Mad. 484 : 42 I. 

3. 929 (F B), Doraiswarai v ; S “ b f“ an ^*. 7l7 . ,~ 4 
. (*3L) 5 4 Mad. 980 : 18 A. I. R- 1931 Mad 717 . 134 
[. C. 181. Ramalinga Sethopathi v. Andiappan. 

(’91) 18 Cal. 515, Badhakishen Lall v. Radha 

Pershad Singh. 
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8 . (’26) 63 Cal. 582 : 13 A. I. R. 1926 Cal. 1019 : 

I. C. 562, Upendra Nath Bose v. K. P. Dutt. 

9. (’15) 38 Mad. 199 : 2 A. I. R. 1915 Mad. 811 : 21 I. 
C. 32, Balasubramania Chetti v. Swarnamal. 

10. (’85) 22 A, I. R. 1935 Mad. 557 : 156 I. C. 1029 
Kanaiammai v. Balakrishna Tkavvady. 

1L (’73) 19 W. R. 30 : 10 Beng L. R.258 (F B), J. P. 
^ lse v. Rajnarain. 

12. i (’16) 36 I. C. 398 : 5 A. I. R. 1918 Cal. 929, Dhir- 
eadra Nath v. Nichintapore Co. 

^hett/ar 30 Mad 268> Subramftnifl c hettiar v. Alagappa 

*92 l i 2 C 5 7 0 8^'p L ;i' 215 : I3 o V L R - 1926 llRd - 453 : 
1C /. C ' 782, Pattana yya V. Pattayya. 

15. ( 46) 33 A. R R. 1946 Cal. 266 : 225 I. C. 516, 
i l9hak v * Karunamoy Chowdharv. 

\ 6 P 2 qri 4 m A 1 i*, 3 i 77 : 13 A * L Rl 1926 AU - 440 : 91 
1 . U 961, Nandlalsaran v. Dharam Kisti Saran. 

D. Narasaraju— for Appellant. 

-O. V . Ramaticirasu — for Respondent?. 

Go*indarajaohari J - — The appellant was 
the first judgment-debtor in o. S. no. 16 of 1932 
°n the file of the District Court, Vizagapatam, 
which on transfer was re-numbered as o. S. no. 6 
of 1936 on the file of the Court of the Subordinate 
Judge of Chicacole. The suit was one for partition 
and consequential reliefs by a member of a joint 
Hindu family. The final decree which is dated 
31-3-1939, provided inter alia for the payment of 
Rs. 4515, by defendant 1, personally and by 
defendants 2 and 3 out of their family properties 
towards mesne profits from the year 1924 till 
date of suit (31-8-1932) with interest thereon at 
the rate of six per cent per annum from date of 
plaint and also for the payment similarly of 
three sums of rs. 530, each towards mesne profits 
for the years 1932-33. 1933-34 and 1934-35 with 
interest on the respective amounts at six percent 
per annum from 1-3-1933,1-3-1934, and 1-3-1935. 
Costs of the suit were also awarded to the plain¬ 
tiff in a sum of Rs. 1019-15-0. As the three sums 
of rs. 530, together amounting to Rs. 1590, were 
profits which arose subsequent to suit and on 
which therefore no court-fee was paid with 
the plaint there was a direction that the plaintiff 
should pay Rs. 157-7-0 towards the court-fee pay¬ 
able on that amount. The plaintiff applied for 
execution of the decree as to past mesne profits 
and costs in E. p. no. 59 of 1939 which was filed 
on 1-7-1939. He made a reservation in the execu¬ 
tion petition that as regards mesne profits due to 
hnn from the year 1932 up to the end of 1931 he 
1 tako ° ut execution proceedings later on". 
Ue execution petition was finally dismissed on 
25-S-19U with direction that the attachment 
should continue for one month. On 23-9-1941 the 
decree-holder again applied for execution in res¬ 
pect of past mesno profits and costs with a simi¬ 
lar reservation as to mesne profits subsequent 
to suit. Certain properties of the judgment-deb¬ 
tors were sold in execution on 27 - 3 - 1944 . The 
judgment-debtors deposited rs. 9503 under 0 . 21 


R. 89, Civil P. C. and on 6-7-1944 the sale was 
set aside, part satisfaction of the decree was 
entered up, the execution petition was struck off 
and the attachment was raised. Meanwhile in 
E. i>. NO. 92 of 1943 dated 25-3.1943, the decree, 
holder applied for delivery of properties allotted 
to him but this petition was dismissed on 17 - 2 - 

1944. 

[ 2 ] On 24-4-1944 the decree.holder applied in 
E. p. xo. 65 of 1944 out of which the present 
Letters Patent Appeal has arisen for recovery of 

Rs. 2756-9-6 being the amount of subsequent mes¬ 
ne profits and interest thereon and the court-fee 
payable in respect of the former amount, by 
bringing the immovable properties of judgment- 
debtors 1 and 3 to sale. On 24 - 4-1944 the decree- 
holder also applied in E. p. no. 264 of 1944 for 
extension of time for payment of the court-fee 
payable in respect of subsequent mesne profits 
and on the Court granting him the permission 
asked for he paid the court-fee on that day itself. 
In E. p. No. 65 of 1944 the principal contention 
was that it was barred by limitation. Upholding 
tbis contention the learned Subordinate Judge 
of Chicacole dismissed the petition but on appeal 
to this Court, Chandrasekhara Aiyar J. held that 
the petition was in time. The present Letters 
Patent Appeal is against the latter finding and 
the only question that has been argued before us 
is one of limitation. 

[3] The first step in the argument of Mr. Nara¬ 
saraju, the learned advocate for the appellant, is 
that even in respect of that portion of the decree 
which directs the payment of Rs. 1590, towards 
mesne profits subsequent to suit, limitation began 
to run on the date of the decree itself notwith¬ 
standing that execution of that part of the decree 
could not be sought without the previous pay¬ 
ment of the court-fee payable on it by virtue of 
the provisions of S. 11 , Court-fees Act. This 
argument is fully supported by two decisions of 
this Court reported in 1 . L. it. ( 194 - 1 ) Mad 266 1 and 
1946-l-M. L. J. 163, 2 the former of which refers 
with approval to a decision of the Calcutta High 
Court reported in a. I. r. 192 4 cal 351. 3 Dealing 
with the requirement that a decree for partition 
must be drawn up on non-judicial stamp paper 
m accordance with Art. 45, Stamp Act, before 
it is put in execution, it was held in these deci¬ 
sions that the date of the decree for the purpose 
of Art. 1 S 2 , Limitation Act, is the date on which 
the judgment is pronounced and limitation runs 
from that date although the party in whose fa¬ 
vour the decree is passed has not furnished the 

stamp paper for purpose of the drawing up of 
the decree. 

[4 ] The next step in the argument of the appel¬ 
lant s advocate requires closer consideration. He 
argues that when a decree grants distinct reliefs 
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arising out of different causes of action, there are 
in substance a numbeL' of separate decrees though 
set out on one sheet of paper. With this as the 
major premises, it is contended that an earlier 
execution petition filed in respect of one of such 
decroes cannot be relied upon under clause (5) of 
Art. 132, as providing a fresh starting point of 
limitation for a later execution petition concer¬ 
ning another of such decrees. If this argument is 
to prevail the result will be that the decree as to 
future mesne profits in respect of which limita¬ 
tion began to run on 31-3-1939, cannot be executed 
more than three years thereafter and the present 
execution petition which was tiled on 21-1-1944, 
will be out of time, E. P. No. 59 of 1939 and E.P. 
No. 131 of 1941 being according to this argument 
execution petitions relating to another decree and 
the final orders passed in those execution peti¬ 
tions being consequently unavailable for the 
extension of the period of limitation under clause 
(5) of Art. 132. In support of his proposition that 
the portion relating to mesne profits prior to suit 
and the portion relating to me3ne profits after 
Buit arose out of two distinct causes of action the 
appellant’s advocate cited 38 Mad 829 ,‘41 Mad 188 5 
and 54 Mad 930. 6 In the first of these cases, it was 
held that a claim for possession and a claim for 
mesne profits which accrued prior to the institu¬ 
tion of the suit for possession constitute two sepa¬ 
rate causes of action and that the later suit i3 not 
f barred under O. 2, R 2, Civil P. C. In 41 Mad 188, 6 
it was held by Wallis C. J., and Kumaraswami 
Sastrair J. (Ayling J. contra) that when in a suit 
for possession and past mesne profits and future 
mesne profits the Court gives a decree for mesne 
profits down to the date of suit and says nothing 
about subsequent mesne profits, a fresh suit 
to recover them is not barred under S. 11, Civil 
P. C., read with explanation V to the said sec¬ 
tion which provides that any relief olaimed in a 
plaint which is not expressly granted by the 
decree, shall be deemed to have been refused. 
The principle on which the decision of the Full 
Bench was based was that the cause of action in 
respect of future mesne profits which obviously 
did not arise by the date of suit was distinct 
from the causes of action in respect of the claim 
for possession and the claim for past mesne pro¬ 
fits. In 54 Mad 930, 6 it was held that when a 
decree gives possession of immovable property 
and past mesne profits and future mesne profits 
the decree-holder ie entitled to execute the decree 
with reference to possession irrespective of the 
question whether court-fee has or has not been 
paid on the future mesne profits decreed to him 
by the same decree. I may at once point out that 
Mr. Ramanarasu, the learned advocate for the 
respondent, does not dispute the proposition that 
claims for past mesne profits and future mesne 


profits arise out of two distinct causes of action 
and is content to rest his case on the argument 
that the reliefs in respect of past and future 
mesne profits are nevertheless parts of the same 
desree and not two different decrees. 

[ 5 ] It may also be convenient at this stage 
to refer to a group of decisions cited on behalf 
of the respondent decree-holder. In 18 Cal 515 7 
it was decided that the Code of Civil Procedure 
does not prevent a person from making separate 
and successive applications for execution of a 
decree giving reliefs of different characters, in 
respect of each such relief and that s. 43 of the 
Code of Civil Procedure of 1882, corresponding 
to 0 . 2, B. 2, of the Code of Civil Procedure, 1908, 
did not apply to proceedings in execution of a 
decree. In 53 cal 582,® there was a decree of the 
High Court which made the jndgment-debtors 
liable for payment of costs in the trial Court and 
in the High Court and an application for execu¬ 
tion of that decree confined to the costs of the 
High Court only wa3 first made and it resulted 
in partial satisfaction. It was held that a subse¬ 
quent application for execution of the decree as 
to the costs of the lower Court and for the unrea¬ 
lised balance of the costs of the High Court was 
sustainable and that o. 2, R. 2 of the Civil 
Procedure Code places no bar. The decision in 
38 Mad. 199 9 is to the same effect and is clear 
authority for the position- that there is nothing 
in the Code of Civil Procedure to prevent a de¬ 
cree-holder from presenting successive applica¬ 
tions for realising different portions of his decree. 
The correctness of these decisions is not ques¬ 
tioned by the appellant’s advocate. He states 
that it is no part of his argument that the execu¬ 
tion petition with which we are concerned is not 
maintainable by reason of earlier execution peti¬ 
tions not comprising the relief as to future profits 
and by reason of their being confined to the 
other reliefs granted by the decree. He, however, 
maintains that those execution petitions cannot 
be pressed into service for invoking the applica¬ 
tion of clause ( 5 ) of Art. 182 because they relate 
to what would amount in his argument to a di¬ 
fferent decree or decrees. 

[6] Article 182, Limitation Act, provides a 
period of three years for the execution of a de¬ 
cree of a civil Court. The starting point of limi¬ 
tation is laid down in the third column and the 
material clauses for the purpose of this case are 
as follows: 

"Time from which period begins te run. 

(1) The date of the decree or order. 

(5) (Where the application next hereinafter men¬ 
tioned has been made) the date of the final order passed 
in an application made in accordance with law to the 
proper Court for execution, or to take some step in aid 

of execution of the decree or order, . 

Explanation 1 :—Where the decree or order has been 
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passed severally in favour of more persons than one 
distinguishing portions of the subject matter as payable 
or deliverable to each, the application mentioned in 
clause 5 of this article shall take effect in favour onlv 
of suoh of the said persons or their representatives as it 
may be made by. But where the decree or order has 
been passed jointly in favour of more persons than one 
such application, if made by any one or more of them’ 
or by his or their representatives, shall take effect in 
favour of them all. 

Where the decree or order has been passed severally 
against more persons than one, distinguishing portions 
of the subject-matter as payable or deliverable by each 
the application shall take effect against only such of 
the said persons or their representatives as it may be 
made against. But where the decree or order has been 
passed jointly against more persons than one, the appli- 

,\ , , ^ t _ A ^1 * i I . more of them or 

against his or their representatives, shall take effect 
against them all.” 

To construe the word “decree” occurring in 
this article it is not only permissible but neces. 
sary to refer to the definition of a decree con¬ 
tained in S. 2 (2) of the Code of Civil Proce¬ 
dure. According to that definition a "decree” 
means a formal expression of an adjudication 
which, so far as regards the Court expressing it. 
conclusively determines the rights of the parties 

with regard to all or any of the matters in con¬ 
troversy in the suit. 

[7] A decree is thus spoken of in the singular 
notwithstanding that several rights may have 
been adjudicated upon and several matters may 
have been in controversy in the suit and may 
therefore have been dealt with in the decree. If 
there can be a single suit in respect of several 
rights and several matters in controversy it would 
follow that the formal expression of the adjudi¬ 
cation in such suit is a decree and not several 
decrees. After having provided in clause ( 5 ) of 
Art. 182 that the date - of the final order passed in 
an application for execution of a decree will pro- 
vide a fresh starting point for purposes of limi¬ 
tation the Legislature goes on to deal with four 
possible cases which may arise where there is a 
plurality either of decree-holders or of judgment- 
debtors; ( 1 ) where a decree has been passed seve¬ 
rally in favour of more persons than one and 
there are distinguishing portions of the subject- 
matter payable or deliverable to each, ( 2 ) where 
a decree has been passed jointly in favour of 
more persons than one, ( 3 ) where a decree has been 
passed severally against more persons than one 
a “j th0 f r ® are distinguishing portions of the sub¬ 
ject-matter payable or deliverable by each and ( 4 ) 
where a decree has been passed jointly against 
more i^rson 9 than one. The first two of these cases 
are dealt with in the first paragraph of explanation 
(11 while the third and the fourth are dealt with 
in the second paragraph. As regards tho first 
case it is laid down by the explanation that any 
application for execution made by one of such 
decree-holders oan be availed of only by him for 


the purpose of clause (5) and not by any one of 

the other decree-holders, while in tho second an 
application by one of several joint decree-holders- 
can be relied on by another decree-holder or other 
decree-holders for the purpose of clause ( 5 ). Sinn- 
larly in the third case an application for execu¬ 
tion against a judgment-debtor provides no fresh 
starting point when execution is sought in a later 
execution petition against another judgment-deb 

tor m respect of another distinguishing portion 

ot the subject-matter while in the fourth case an 
application against one of several judgmont-deb- 
tors who are jointly liable can bo availed of for 
e purpose of clause (5) in support of a later 
application for execution against one or more of 
the other judgment-debtors. It will bo noticed 
that the explanation throughout speaks of a de¬ 
cree and that even where there are reliefs granted 
severally in iavour of the several decree-holders 
or against several judgment-debtors, these reliefs 
are described only as distinguishing portions of 
the subject-matter of the decree. 

[8] In the present case the amounts decreed 
are payable towards past mesne profits, future 
mesne profits and costs, by the same judgment- 
debtors, viz defendants 1 to 3 and judgment-deb- 
tors 1 and 3 against whom execution is now 
sought were parties to every one of the previous 
execution petitions. 

[9] The construction I am inclined to place 
upon Art, 182 receives considerable support from 
tfie decision in A. 1 . r. 1935 Mad. 557. 10 That was 
a case where several reliefs arising out of seve¬ 
ral causes of action were asked for, possession of 
a house, a mandatory and a prohibitory injunc¬ 
tion m respect of the right to light and air, a 

nght of passage, a right of drainage and so on 

borne of the reliefs were granted and some were 
denied. An appeal was preferred by tho plaintiff 
m respect of some of the reliefs which were re- 
tused. A question arose whether an execution 

bv t lTt m , r r P6C f ° f rGliefs which W6re Slanted 

ff nnM i r A T lld be barrecl by Station 

it not Iued within three years from date of the 
decree of that Court or would be in time if filed 
within three years from the date of the decree of 
the appellate Court. The discussion principally 
turned on Art. 182 (- 2 ) of the Limitation Act. The 
following observations are, however, quite appo. 

"In all cases, what Art. 182 (2) of fl.o r 

Act refers to is a decree viy ''•Limitation 

• - L , , ucciee, \i 7 ., one decree and it u nnt 

peimis-ioie for Courts in execution to look into the 

matter and say that, as there are several reliefs whiob 
are severable, the decree altlm.,..;. ~ L * w „ n,0Q * 

consists of several decrees ” 8 “ ominHi,Jf oned ^* 

In my opinion the reasoning applies with 
equal force to clauses (i) and (a). On behalf of 
he appellant considerable reliance was placed on 
the decisions in 19 \v. R. 30 11 and 3G I. c. 398. J2 
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The former decision was given under S. 
20 of the Limitation Act. xiv of 1859. which may 
be said to correspond in effect to Art. 182 clauses 
(l) and (5). The heidnote correctly brings out 
the point of the decision and may be fully quoted: 

“A decree against one person for the rent of one pe¬ 
riod and against another for the rent of another period 
is in fact two decrees, i. e., a separate decree against 
each for the sum for which he is liable. In such a case 
the decree is to be kept in force against each, and the 
proceedings in execution against one of the defendants 
are not sufficient to prevent the law of limitation apply¬ 
ing to the other defendant.” 

It is obvious that if the case had arisen under 
the present Limitation Act it would have fallen 
directly under the first part of the second para¬ 
graph of explanation (l). It was argued by Mr. 
Narasaraju that since that decision was given 
with reference to a Section which contained no 
provision corresponding to the present Explana¬ 
tion no. ( 1 ) it must be regarded as an authority 
on the interpretation of clauses (l) and (o). It is 
arguable that the Legislature may have had this 
decision in contemplation when they introduced 
an explanation corresponding to the present Ex¬ 
planation (1) in the Limitation Act of 1877 and 
that it meant specifically to provide for a case of 
that description. It is not, however, possible to say 
that the enactment in 1S77 of what corresponds 
to our present Explanation (l) meant that the Le¬ 
gislature approved of the decision in 19 \V. R 30 u 
that it was satisfied that sec. 20 , Limitation Act 
of 1859 was properly construed therein and that 
it only intended to make explicit what was pre¬ 
viously implied in the Act of 1859, or in other 
words, that the Legislature was merely describ¬ 
ing by way of an illustration one of several cases 
which may come under the principal portion of 
Art. 179 of the Act of 1877 (corresponding to our 
present Art. 182). It can be said with equal plau¬ 
sibility on the other side that while not agreeing 
with the decision in 19 w R. 30, 11 in its construc¬ 
tion of Sec. 20 , Limitation Act of 1859 the Lsgis- 
lature may have been anxious to provide for a 
case which was prominently brought to light in 
that decision and may have desired to take it 
out of the scope of clause (5). 

[ 10 ] In construing the clear words of a con¬ 
solidating and amending statute like the present 
Limitation Act, it is, in my opinion, not permis¬ 
sible to alter or to cut down their effect by a 
comparison with the language of the earlier 
statutes. 

[Ill In 30 i. c. 998' 2 the facts were somewhat 
peculiar. In a suit for recovery of arrears of rent 
in respect of three tenancies held by the defen¬ 
dants a decree which was made at the instance 
of the plaintiff’s specified the sums due in res- 
,pect of and leviable from each of the tenancies. 
.An application for execution of the decree in 


respect of the sums leviable from one of the te¬ 
nancies would not, it was held, stop the running 
of limitation against the decree in respect of 
sums leviable from the other tenancies by rea¬ 
son of anything contained in Art. 182, cl. (5). It 
was stated that although the decree was in one 
suit and was set out on one sheet of paper the 
position was precisely the same as if the plain¬ 
tiffs had brought three distinct sets of suits 
against the tenants one in respect of each te¬ 
nancy. The rulings that were quoted in support 
of this decision, however, were all cases where 
there were separate decrees against different 
defendants or groups of defendants. The learned 
Judges observed that they saw no distinction 
between decrees made against different defen¬ 
dants and decrees made against the same defen¬ 
dants in respect of different properties. They 
pointed out that the decree was drafted in the 
manner it was, at the instance of the plaintiffs 
and for their benefit in order to enable them 
to proceed with execution under the provisions 
of the Bengal Tenancy Act with all the conse¬ 
quences which result therefrom, that having 
sought that advantage and having been awarded 
relief accordingly it was not open to the plain¬ 
tiffs to contend that there was only one decree 
when they found themselves at a disadvantage 
by reason Of the operation of the law of limita¬ 
tion. I am unable to see any compelling logic 
underlyiDg this decision. It is not possible to 
deduce from it any general principle necessitat¬ 
ing or even permitting a departure from a gram¬ 
matical construction of the article and its 
several clauses. In dealing particularly with a' 
statute of limitation which curtails the rights ofl 
parties I would point out that it is for the liti¬ 
gant who pleads the bar, to justify a construc¬ 
tion which is other than literal and which would 
have the effect of depriving the party entitled to 
a right, of the benefit arising by a literal con¬ 
struction. No reason has been shown for reading 
Art. 182 and particularly cl. (5) thereof in a 
manner different from its prima facie meaning. 
There is no inconvenience which would result 
from a strict grammatical construction of that 
provision, while it is easy to visualise considera¬ 
ble hardship and complication if it is to be con¬ 
strued in the manner suggested on the appel¬ 
lant’s behalf. 

[ 12 J It now remains to deal with certain de¬ 
cisions which have been given with reference 
particularly to the latter portion of the second 
paragraph of Explanation (1). The question was 
raised in those cases whether a decree which, 
as to a part of it, is a joint decree against seve¬ 
ral judgment-debtors while as to the rest, grants 
separate relief or reliefs against one or more 
judgment-debtors can be said to be a joint de- 
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cree against more persons than one within the 
meaning of the latter part of the second para, 
graph of Explanation (l). In 30 Mad. 268 13 it was 
held that a decree which contained a provision 
for recovery of costs from A, B and C and a 
provision for payment of mesne profits by A 
and B only, is a joint decree against more per. 
sons than one within the meaning of the provi¬ 
sion just referred to and that an application to 
execute the latter part of the decree will save 
limitation when execution is sought subsequently 
of the former. It was similarly held in 50 M. L. 
J. 215 14 that a decree for recovery of possession 
of certain immovable properties from defen¬ 
dants 9 and 10 coupled with a direction for re¬ 
covery of future rental from defendant 9 in res¬ 
pect of some of the properties and a direction 
for recovery of future rental from defendant 10 
m respect of other properties is still a joint de¬ 
cree and that to invoke the application of the 
provision under consideration it is quite enough 
if any portion of a decree makes the judgment- 
debtors jointly liable. The same view prevailed 
m A. i. R. 1916 cal. 266 15 though an Allahabad 
Bench expressed its dissent in 48 ALL. 37 7 10 
from the view taken in 30 Mad. 263. 13 It is un- 
necessary to discuss these decisions any further 
as the decree under consideration is not one in 
which one relief is granted against several per¬ 
sons jointly while another or other reliefs are 
granted severally against one or more of them. 
All the reliefs granted in the present case are 
directed against all the three defendants. The 
distinction that is sought to be made on the ap¬ 
pellant's behalf between the several portions of 
the decree is based on the nature of the several 
reliefs and not on any difference among the 
persons against whom those reliefs are directed. 

[13] For the reasons already stated I hold 
|that there is only one decree within the mean- 
mg of Art. 182 notwithstanding that it includes 
several reliefs based upon distinct causes of ac¬ 
tion and that it is open to the decree-holder to 
rely upon cl. (5) and ask for limitation to be 
•calculated from the dates of the final orders in 
jprevious execution petitions notwithstanding that 
£hoae petitions sought execution of reliefs other 
ItUan that sought to be executed in the present. 

rentTnTT- th0 iudgment “»der 'H'poal is cor. 
posts d th ‘ 3 appea iS therefore dismissed with 

C14] Gentle C. J —I have had the advantage 

ofperusmg the judgment of my learned bro. 

tber. I agree with the conclusions at which he 

has arrived and the reasons given, and have 
nothing I can add. 

C.U.k./s.c. Appeal dismissed . 
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Rajamannar J. 

In re Godala Sanyasi and outers— Petitioners. 

Criminal Revn. No. 617 and Cri R 0vn P,vn v, 
oL2 of 1947, Decided on 31st July 1947 f ro * ;.,j 1 

of Sessions Jndc-p.. ro judgment 


MafcTi°9 Q 47 JUdge ’ ^ « ■‘KW 

Criminal P. C. (1898), Ss. 413 and 403-Combina- 

f S t entenCeS ~ AcCUSed senten ced to fine under 
each of two sections of Penal Code _ Aggregate of 

cuse^ XCeed h? g f RS ‘ 50 .““ S ' 413does not affect ac¬ 
cused s right of appeal under S. 408. [para 2] 

s .trN a tp n t . : 77 ( ' 46 ' Com) cr - p - c -<*■«». 

Cases referred : — 

1 ;/ ^}' L - K * U939) Mad. 1035 : 27 A. I. R 1911 ) 
Venkatara'mavya!* 103 = U Cr ' L * J ‘ ln ro 

® W - N - (C ‘ » Neuter V. 

P. Salyan'irai/ana Riju—iot Petitioners. 

Public Prosecutor— for the Crown. 

Order—In c. c. no. 40 of 194G on the file of 
Additional First Class Magistrate, Tanuku, ac¬ 
cused 1 and 3 were sentenced to pay a fine of 
Rs. 40 each in respect of each of the offences 
under Ss. 148 and 324, Penal Code, respectively. 
Accused, 2 , 4, 5 and 6 were sentenced to pay a 
line of us. 30 each under each of the Ss, 147 and 
323, Penal Code. The six accused filed an appeal 
to the Sessions Judge, West Godavari. The 
learned Sessions Judge held that the appeal was 
not maintainable because there was no sentence 
of fine exceeding Rs. 50 and applied the provi¬ 
sions of s. 413, Criminal P. C. The learned Ses- 
sions Judge made a reference to two decisions of 
this Court in I. l. R. (1939) Mad. 1035 1 and 1936 
M. W. N. Cr. 37, 2 which dealt with the construc¬ 
tion of S. 415, Criminal P. C. But I think it is 
unnecessary to refer either to that section or to 

the two decisions for the purpose of this revision 
petition. 

[ 2 ] Section 1 13 says that 
. . . there shall be no appeal by a convicted 
m cases in which ... a Court „f 8 egsiou°or District Ma" 
gistrate or other Magistrate of the Fir-r pi. I M 
sentence of fine not exceeding R s . 50 only/'' * * 

This 13 really iu the natum 0 f a limitation on 
the general right of appeal given to a convicted 
pemon under s. 403 of the Code. It is therefore 
necessary to see if in this case it can be said that 
o trial Magistrate passed a sentence of fine not 
exceeding its. 50 only. Actually taking the in- 
diwdual accused it cannot be said that any of 
the accused has been sentenced to a fine not ex¬ 
ceeding Rs. 50, because the first accused and 
third accused were sentenced to a total fine of Rs. 

80 each, while the rest of the accused were each 
sentenced to a total fine of Rs. GO. The case 
therefore clearly falls outside S. 413, Criminal 
P* Cm which restricts the right of appeal. The 
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result, is that under S. 40S, Criminal P. C., the 
accused in the case would have a right of appeal 
to the Court of Session. 

[3] The order of the lower Court dismissing 
the appeal is set aside. The learned Sessions 
Judge will restore the appeal to hi3 file and dis¬ 
pose of it in accordance with law. 

C.R.k./g.N. Order set aside. 

A. I. R. (35) 1948 Madras 252 [C, N. 128.] 

Patanjali Sastri and Tyagarajan JJ. 

Vellore Co-operative Urban Bank Ltd., by 
its Secretary , Mr. V . Venkatappayya — 
Appellant v. Akili Mallikarjunayya — Res¬ 
pondent. 

Second Appeal No. 2314 of 1945, Decided on 2-9- 
1947, from decree of Dist. Court, Nellore, in O. S. 
No. 371 of 1944. 

(a) Madras Co-operative Societies Act (6 [VI] of 
1932), S. 57A and Rr. 15 (7) (a) and 22 of Rules 
framed under Act—Award against principal debtor 
and surety making them equally liable — Debtor 
applying under Madras Debt Conciliation Act — 
Debtor’s liability for debt discharged under S. 10(2) 
of that Act — Creditor can 'still recover debt from 
surety — S. 134, Contract Act, does not apply — 
Madras Debt Conciliation Act, S. 10 (2) does not 
affect surety’s liability under award—Contract Act 
(1872), S. 134 — Madras Debt Conciliation Act (11 
[XI] of 1936), S. 10 (2). 

A loan due to the society which was guaranteed by 
a surety not having been paid, the society preferred a 
claim under S. 51, Madras Co-operative Societies Act, 
and it having been referred to an arbitration, an award 
was passed by which both the principal debtor and the 
surety were made equally liable for the debt. The prin¬ 
cipal debtor applied to the Debt Conciliation Board for 
the settlement of his debt, under S. 4, Madras Debt 
Conciliation Act, 193G, and the soc : ety having failed to 
submit a statement of the debt owed to it, the Board 
passed an order under S. 10 (2) of that Act that the 
debt was discharged. The society proceeded to execute 
the award against the surety who objected that he was 
no more liable under the award as the liability of the 
principal debtor had been extinguished: 

Held that under the award which had the effect of a 
decree, both the principal debtor and the surety were 
made liable for the debt and in view of S. 57A, Madras 
Co-operative Societies Act, and Rr. 15 (7) (a) and 22 of 
the Rules framed thereunder, the award could be exe¬ 
cuted against tho surety. Neither S. 10 (2), Madras Debt 
Conciliation Act, nor S. 134, Contract Act, operated to 
effect a valid discharge of the surety’s liability under 
the award. Section 134, Contract Act, was not applic¬ 
able to a case where the creditor had obtained a decree 
against both the principal debtor and the surety : Case 
law referred. [Para 5] 

Annotation : (’46-Man ), Contract Act. S. 134, N. 1. 

(b) Contract Act (1872), S. 145—Decree against 
principal debtor and surety — Liability of principal 
debtor discharged under Madras Debt Conciliation 
Act —Surety paying creditor can recover from prin¬ 
cipal debtor. 

The liability of the principal debtor to pay to the 
surety whatever sum the latter has rightfully paid 
under the guarantee will not arise until the creditor 
has recovered from the surety the amount due under 
the award or decree passed against both the principal 


debtor and the surety and such contingent and future- 
liability is obviously not within the purview of the pro¬ 
ceedings under the Madras Debt Conciliation Act, and 
cannot be affected by the discharge of the principal 
debtor’s liability to the creditor under 9.10 (2) of that 
Act. [Para 7] 

Annotation:—(’46-Man.) Contract Act, S. 145, N. 1. 

Cases referred :— 

1. (’39) I.L.R. (1939) Nag. 175 : 25 A. I. R. 1938 Nag, 
413 : 176 I. C. 686, Babu Rao v. 1 Babu Manak Lai. 

2. (’41) 1941-2 M.L.J. 751 : 29 A.I.R. 1942 Mad. 145: 
201 I. C. 305, Subramanian Chettiar v. Batcha Row- 
ther. 

3. (1913) 1913-3 K. B. 11 : 82 L. J. K. B. 907 : 109 

L. T. 323, In re a Debtor. 

4. (1854) 2 Drew. 351, .Jenkiu3 v. Robertson. 

5. (’44) 1944-1 M.L.J. 301 : 31 A. I.R. 1944 Mad. 423, 
Meenakshi Sundaram Chettiar v. Velambal Animal. 

6 . (’39) 1939 N.L.J. 402, Libal v. Ramchandra. 

7. (’01) 1901-2 K.B. 612 : 70 L. J. K. B. 810 : 85 L/T. 
31 : 49 W. R. 642, In re E. W. A. 

8 . (’16) 39 Mad. 548 :2 A.I.R. 1915 Mad. 934 : 29 I.C. 
303, Moolchand v. Ahvar Chetti. 

O. Venhalarama Sastri — for Appellant. 

M. S. Ramachandra Rao and D. R. Krishna Rao — 

for Respondent. 

Patanjali Sastri J. — This second appeal 
was heard by Rajamannar J., in the first in¬ 
stance but the learned Judge by his order dated 
12th March 1947 referred the case to a Division 
Bench as it raised important points on which 
there i3 no direct authority. 

[2] The facts are not in dispute and may be 
briefly stated. One Yarramreddi Balakrishna 
Reddi borrowed Rs. 500 on 20th May 1932 from 
the Nellore Co-operative Urban Bank Ltd. (here¬ 
inafter called “the Bank”), and the respondent 
herein guaranteed the due repayment of the debt. 

As the debt was not, however, duly paid, the 
Bank preferred a claim under S. 51, Madras Co¬ 
operative Societies Act (G [VI] of 1932) and the 
claim having been referred to an arbitrator, an 
award was passed against both Balakrishna 
Reddi and the respondent on 13th July 19:36. The 
award rims thus: 

“That defendants 1 and 2 do pay plaintiff Rs. 469- 
14-1 with interest thereon at 1 and 1/5 pies per rape© 
per mensem from this date until realization. 

In 1939 Balakrishna Reddi applied under s. 4, 
Madras Debt Conciliation Act (11 Cxi) of 1936) 
to the Debt Conciliation Board of Nellore (here- 
inafter referred to ae "the Board”) for the set- 
tlement of his debts including the one due to the 
Bank under the award aforesaid. The Bank was 
served with a notice under S. 10 (l) of that Act 
calling upon it to submit a statement of debts 
owed to it, but it failed to do so within the time 
fixed, with the result that the Board in its pro¬ 
ceedings dated 21st April 1939 recorded that the 
debt due to the Bank “will be deemed to have 
been discharged.” The bank took no steps to get 
the debt ‘‘revived” under sub-s. (3) of S. 10. 

[3] The Bank attempted to recover the amount 
under the award from the respondent by filing 
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an execution application on 12th August 1940 
before the Deputy Registrar of Co-operative So¬ 
cieties, Nellore, for attachment and sale of 
certain movable properties of the respondent, 
and it was sent to the sale officer, North Nellore, 
for effecting the attachment and sale. Thereupon 
the respondent preferred a “claim petition” be¬ 
fore that officer on 9th June 1942 objecting to the 
execution of the award agaiust him on the 
ground that inasmuch a3 the liability of the prin¬ 
cipal debtor Balakrishna Reddi had been extin¬ 
guished as a result of the proceedings before the 
oard and as he was only a surety, there was no 
subsisting award of whioh execution could be 
ordered against him. The sale officer by his order 
dated 19th December 1942 upheld the objection 
and allowed the “claim petition.” The Bank 
thereupon instituted the suit in the District 
Munsif s Court, Nellore, out of which this ap¬ 
peal arises for a declaration that it is entitled to 
proceed against the respondent for recovery of 
the amount due under the award dated 13th July 
1936 and that the order of the sale officer dated 
19th December 1942 is illegal. The District Mun- 
oif decreed the suit holding that the proceedings 
before the Board did not affect the liability of 
the respondent under the award and that the 
order of the sale officer was therefore con- 
trary to law On appeal, however, the District 
Judge of Nellore held that the statutory dis¬ 
charge of the debt of the principal debtor Bala- 
knshna Reddi operated as a discharge of the 
liability of the surety, the respondent, as well, 

and, accordingly, he dismissed the suit. Hence 
this second appeal. 

[4] It is manifest that under the terms of the 
award an unconditional liability to pay the 
amount therein mentioned was imposed on the 
respondent as well as on the principal debtor on 
an equal footing. Though under his contract of 
guarantee his obligation was only dependent on 
Balakrishna Reddi’s default, such default hav- 
ing occurred before the Bank preferred its claim 
the respondent had become actually liable for 
the debt, and the award was passed on that foot¬ 
ing directing both Balakrishna Reddi and the 
respondent to pay the sum found due. Under 
S. 57A, Co-operative Societies Act, the Registrar 

Xita * em P° were( * subordinate officer is en- 
“ , r ®?° VGr aQ y amount due under an 

Zrlnn W ' the intece3t ' if due 
thereon by the attachment and sale of "property 

of the person against whom such award has been 

obtained or passed." Hole 15 ( 7 ) (a) of the Rules 

framed under the Act provides that on an appli 

cation to the appropriate officer the award shall 

be enforced as provided in R. 22 , and the latter 

rule contains elaborate provisions for the exeou- 

won of the award by attachment and sale of the 


property of the "defaulter” which expression in¬ 
cludes any person against whom an award has 
been obtained. Prima facie, therefore, the respon¬ 
dent is a defaulter, and by attachment and sale 
of his property the Bank is entitled to recover 
the amount due under the award from him The 
question is whether S. 10 , sub-s. ( 2 ), Debt Conci¬ 
liation Act, relied on by the respondent in the 
Court below or S. 134, Contract Act, which his, 
learned Counsel Mr. Ramacbandra Rao relied onj 
before us as an additional ground of exoneration 
operates to ^ effect a valid discharge of the res¬ 
pondent’s liability under the award. 

J 5 ] Section 10 ( 2 ) provides: 

“Subject to the provisions of sub-s. (:}), everv Uebs ,,f 
which a statement is not submitted to the b , ar d in 
compliance with the provisions of sub-s. (1) shall be 

aad *“ occa9ious t0 have <*«• 

It was argued on behalf of the respondent, and 
toe argument found favour with the learned 
District Judge that the debt due by the princi¬ 
pal debtor is the foundation of the surety’s lia- 
bility to the creditor who, in enforcing his remedy 
against the surety, is enforcing that debt. But a 3 
there has been a statutory discharge of that debt 
for all purposes and all occasions,” the debt 
cannot be deemed to exist for the purpose of its 
being enforced against the surety. Reliance was 
placed on the decision of a single Judge of tho 
Nagpur High Court in I. L. r. (1939) Nag. 175 1 
which no doubt supports the argument. Tho 
learned Judge (Niyogi J.) says: 

“Where the creditor seeks to enforce the debt against 
the surety, latter is legitimately entitled to a°sk ‘la 
the principal debtor himself liable to you? If not he haq 

committed no default and you cannot compel me to dis- 

otheTl,nna° b i' 8atl0n W ^ Ch h&S D ° existcnce - If. OD the 
other hand, I pay you, how can I recover it from the 

d 1 bt ° r Wh ° Se liabilit J’ the debt itself having 
vamshed, has ceased?* When the surety seeks hi? 

remedy against the principal debtor, he does it in res 
pect 01 the same debt as the one owed bv the principal 

debtor to the creditor. It is clear that the deU must 
exist although the creditor may ohoose to enforce his 

S”'- 6 3Urety ° D,y t0thG elusion of the 

We consider that these observations are too wide 
ihe liability of the surety postulates the exis.’ 
tence of the liability of the principal debtor only 
m the sense that the creditor should not by any 
agreement, act or omission of his destroy that 
debt. If he does so, the surety’s liability is «one 
(s. 134, Contract Act). But if the debt of the 
principal 13 discharged by operation of law it has 
been held that the surety is not discharged • see 

19 “- 2 . 7S1 - AsJ . however, the discharge of 

a debt under s. 10 ( 2 ), Debt Conciliation Act, is 
the legal consequence of tho creditor’s omission 
to submit a statement of debts in compliance 
with the provisions of sub-s. ( 1 ), the surety will 
also be discharged, not by the operation of 3 10 
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( 2 ), Debt Conciliation Act, which by i I self does 
not affect the remedy of the creditor against the 
principal debtor but by virtue of S. 134, Contract 
Act. The real and only question, therefore, is 
whether S. 134, Contract Act, is applicable to a 
case where, as here, the creditor has obtained a 
decree against both the principal debtor and the 
surety. AVe are clearly of opinion that it is not. 
This is, however, not to say that once a decree 
is passed against the principal debtor and the 
surety, all the provisions of the Contract Act de¬ 
fining the rights and liabilities of the parties to 
a contract of guarantee cease to have operation. 
The effect of a decree, and the award passed by 
a competent authority under a special statute 
such as we have hero stands on the same footing, 
is to determine conclusively the rights and lia- 
bilities as between the decree-holder and the 
judgment-debtor, and such rights and liabilities 
cannot be altered save by procedure known to 
law such as appeal, review, etc., or by special 
statutory provisions such as S. 10 (2) expressly 
affecting decrees. The decree must rule with re¬ 
gard to matters which are the subject pf adjudi- 
cation, but all outside the scope of the adjudica¬ 
tion is still governed by the general law. If, for 
instance, the decree directs the judgment-debtors 
jointly and severally to pay unconditionally a 
certain sum of money to the decree.holder, the 
liability as determined by the decree cannot 
thereafter be modified by anything which the 
decree-holder may do or omit to do. According¬ 
ly it was held in (1913) 3 K. B. 11, 3 that the rule 
of law that time given to the principal debtor 
discharges a surety (c/. S. 135, Contract Act) 
did not apply when the time was given after a 
judgment for the debt had been recovered by the 
creditor against both the principal debtor and 
the surety. Phillimore J. explained the ground 
of the decision thus : 

“The original debt has now become merged in the 
judgment and all the defendants against whom judg¬ 
ment has passed stand on an equal footing. Each judg¬ 
ment-debtor is liable to pay to the judgment-creditor the 

whole of the debt.There is no question as to one 

judgment-debtor beiDg liable to a greater extent than 
the others; as far as the judgment creditor is concerned 
they are all equally liable.” 

The learned Judge pointed out that “the law is 
well and concisely put in (1854) 2 lirew. 351”* 
where Kindersley V. C. said : 

“The subsequent dealing with the principal debtor 
does not operate to discharge the surety from a liability 
under which he is, no longer as a surety, but under the 
decree.” 

The same principle must rule out the applies - 
tion of S. 134, Contract Act to the present case, 
and we entirely agree with the tersely expressed 
view of Horwill J. in ( 1944 ) 1 M. L. J. 301, 6 
where the learned Judge said : 

“We are not, after a joint decree has been passed 


against principal, and surety, any longer dealing witb 
a principal and a surety but with a joint judgment- 
debtor.” 

Rajamannar J. was apparently inclined to 
doubt the correctness of this view. He observed 
in his referring order ; 

“The learned Judge does not cite any authority for 
the position, nor is it easy to understand the full im¬ 
plications of the learned Judge's statements. Does it 
mean that once a decree is passed against a principal 
debtor and a surety none of the rights and obligations 
laid down from S. 134 onwards applies to them ? Does 
it mean for instance that a surety on satisfaction of 
decree is not entitled to the securities which the credi¬ 
tor had as against the principal debtor ? If it is said 
that the rights and liabilities of the parties under the 
contract of suretyship merge in the decree, is it tanta¬ 
mount to saying that they have ceased to exist ?" 

As we have already observed, it is only those 
rules of law which govern the creditor's rights 
against principal debtor and surety that cease 
to operate so far as to affect such rights after 
they are determined and deolared by a decree 
for they alone are the subject of adjudication. 
Section 135, Contract Act, is one such rule and 
S. 134 is another. But, as the decree does not 
purport to determine the rights and liabilities as 
between the principal debtor and the surety 
these will remain unaffected, and the provisions, 
such as S. 141, which govern such rights and 
liabilities will operate in full force. 

[G] The decision in 1939 Nag. L. J. 402 6 to 
which our attention has been drawn exactly 
covers the present case. There Niyogi J. refused 
to apply S. 134 to the case of a surety who resis- 
ted execution of a decree passed against him 
and the principal debtor, on the ground that the 
decree debt was discharged against the principal 
debtor by reason of the decree.holder having 
failed to submit a statement of his debt under 
S. 8 (2), C. P. Debt Conciliation Act, which is in 
the same terms as S. 10 ( 2 ), Madras Act. Distin¬ 
guishing his earlier decision in I L. R. (1939) Nag. 
175 1 to which reference has been made already, 
the learned Judge observed : 

“His rights and liabilities as a surety were replaced 
by those created by the decree. Consequently he is not 
entitled to invoke S. 134 f Contract Act.” 

Mr. Ramachandra Rao placed strong reliance op 
the decision in (1901) 2 K. B. 642 where a credi¬ 
tor, who had obtained judgment against two 
sureties, jointly and severally, entered into an 
agreement with one of them which was held to 
have the effect of accord and satisfaction and 
then presented a bankruptcy petition against the 
other for half of the judgment debt and it was 
held that the rule of law that the release of one 
of two joint debtors under a joint and several 
obligation operates as a release of the other ap¬ 
plies as much to a judgment-debt as to any 
other obligation. This decision is not opposed to 
the principle laid down in (1913) 3 K. B. H 3 for 
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the rule referred to in the decision is under the 


English law one of general application to all 
joint debts whether the joint obligation arises on 
a judgment or other security. The decision is 
referred to and distinguished on that ground by 
Horridge J. in the later case cited above. In 
Rowlatt on Principal and Surety also the deci¬ 
sion in (1901) 2 K. B. 642 7 is referred to as pro¬ 
ceeding ‘on the ordinary principles applicable to 
judgments.” Our attention was drawn to the 
remarks on that case in 39 Mad. 548 s as indicat¬ 
ing that the case was regarded as laying down 
the proposition that rights arising under an 
original contractual liability cannot be enlarged 
or curtailed by the fact that a liability under a 
judgment has been substituted for the original 
liability. We do not read the decision in (1901) 
2 K. B. 642 7 in that way and cannot regard it as 
an authority laying down generally that all in¬ 
cidents of a contractual liability continue to be 
applicable even where it is merged in a decree. 

[7] It was next urged that inasmuch as the 
principal debtor’s liability has been discharged 
under S. 10 ( 2 ), Debt Conciliation Act. the res¬ 
pondent would have no right of reimbursement, 
as the existence of the debt is a condition of 
such right, and that it would be anomalous and 
unjust to the respondent to enforce his liability 
under the award in such circumstances We fail 
to see how the respondent’s right of reimburse¬ 
ment against the principal debtor can be regard¬ 
ed as a condition of the bank’s right as a decree- 
holder to enforce the unconditional liability of 
the respondent under the award. Apart from 
this, the argument proceeds on a misconception. 
Under S. 145, Contract Act, the respondent 
would, on payment to the bank, be entitled to 
recover the amount from the principal debtor, 
and the discharge of the latter’s liability to the 
creditor cannot affect his obligation under the 
implied covenant to indemnify the respondent. 
It was then said that if the bank could recover 
the amount due under the award from the res¬ 
pondent and the latter in his turn could recover 
it from the principal debtor by way of re¬ 
imbursement, the bank would, in effect, be re¬ 
covering indirectly the debt which the statute 
says ‘ shall be deemed for all purposes and all 
occasions to have been discharged,” and the ob¬ 
ject which the statute had in view would bo de¬ 
feated. We see no force in this argument. The 
liability of the principal debtor to pay to the 
respondent whatever sum the latter has right¬ 
fully paid under the guarantee will not arise 
until the bank has recovered from the respon¬ 
dent the amount due under the award, and such 
contingent and future liability was obviously 
not within the purview of the proceedings under 
the Debt Conciliation Ac ;r.d cannot be affect¬ 


ed by the discharge of the principal debtor’s 
liability to the bank under S. 10 (2). 

[8] Lastly Mr. Ramachandra Kao raised a 
new point with regard to the competency of the 
civil Court to entertain a suit of this kind. He 
contended that the claim of the bank, which was 
a society registered under the Madras Co-opera¬ 
tive Societies Act, to recover the amount due 
under the award from the respondent who "was 
a member of the society was a dispute within 
the meaning of S. 51 of that Art, and could only 
be referred to the Kegistrar tor decision a 9 pro¬ 
vided in that section, and that the jurisdiction 
of the civil Courts to deal with it was barred. 
We cannot accede to this contention. It will be 
recalled that the award in question was itseli 
passed on a reference to an arbitrator under 
that section, and it was sought to be executed, 
as already stated, under the special procedure 
prescribed by the rules framed under the Act. 
Rule 22, sub-r. 17, cl. (a) provides for investiga¬ 
tion of claims and objections to attachment oi 
properly by the sale officer and cl. (c), under 
which the present suit was instituted, provides 
for the institution of a suit by the party against 
whom an order has been made by the sale offi¬ 
cer. The argument now is that the respondent 
wrongly preferred his objection to the execution 
of the award before the sale officer under it. 22 , 
sub-r. 17 (a) which relates only to claims and 
objections to attachment of property, and that 
objections to the execution of the decree do not 
fall within its purview, with the result that 
R. 22, sub-r. 17 (c) is inapplicable to the case. 
Apart from the question as to whether the res¬ 
pondent is not estopped from contending that 
the sale officer before whom he himself preferred 
his objection had no jurisdiction to deal with it, 
the plain implication of that contention is that 
the sale officer’s order against the bank was 
ultra vires with the result that it can be chal¬ 
lenged in a civil Court, although the special 
right of suit under R. 22. sub-r. 17 (c) may not. 
on a correct interpretation of els. (a) and (c) of 
that sub-rule be available to the bank in the 
circumstances of the case. We therefore overrule 
this objection. 

[9] The appeal is allowed and the decree of 
the lower appellate Court will bo set aside and 
that of the trial Court restored with costs here 
and in the Court below. Advocate’s fee Rs. 75 . 

C.R.K /s c. Appeal allowed. 



256 Madras Associated Oil Mills y. Provincial Government of Madras A. I. B 

A. I. R. (35) 1948 Madras 256 [C. N. 129.] 

Bell and Govixdarajachari J.J. 


Associated Oil Mills Ltd., Katpadi — Appel¬ 
lant v. Provincial Government of Madras — 
Respondent. 

A. A. 0. Nos. 667 and 732 of 1945, Decided on 25th 
August 1947, from decision of Dist. Judge, Novth- 
Arcot at Vellore, D/- 7th August 1945. 

Deience of India Act (1539), S. 19 (1) (e) (i) — 
Interest on amount of compensation, if can be 
allowed. 

In the absence of any provision in the Defence of 
India Act or the rules framed thereunder making S.34, 
Land Acquisition Act, applicable and in view of the 
provision in S. 19 (1) (e) (i), Defence of India Act, ex¬ 
pressly making sub s. (1) of S. 23, Land Acquisition 
Act alone applicable, interest cannot be awarded to the 
claimant because he was kept out of the use of money 
which ultimately is found payable to him by way of 
compensation for the properly requisitioned. (Para 5] 

Cases referred : — 

1. C2S) 15 A.I.R. 1923 P. C. 237 : 111 I. C. 261 (P.C.), 
Inglewood Pulp and Paper Co. Ltd. v. Newbrunswick 
Electric Power Commission. 

2. (1925) 1925 A. C. 520 : 94 L. J. K. B. 629 : 133 
L. T. 49, Swift & Co. v. Board of Trade. 

C. Venugopalachari. V. Pamaswami and T. T. Sri • 
nivasan— for Appellant. 

Government Pleader —for Respondent. 

Goyindarajachari J. — These two appeals 
are directed against the judgment and decree of 
the District Judge of North-Arcot, Vellore, acting 
as an arbitrator under S. 19 (l) (b), Defence of 
India Act. C. M. A. No. 667 of 1945 is by the 
Associated Oil Mills Ltd., Katpadi, hereinafter 
referred to as the claimant and C. M. A. no. 732 
of 1945 is by the Government of the Province of 
Madras. It is convenient to deal with the latter 
appeal first. 

[2] The only point taken in this appeal on 
behalf of the Government is that in his award 
concerning the loss of income to the claimant 
the District Judge should have confined it to the 
period from 1-6-1942 to 11-9-1942 and should not 
have given any amount for loss of income for 
the period between 11-9-1942 and 15-10-1942. 
About four acres and 15 cents of land belong¬ 
ing to the claimant in the village of Ammanur 
in Arkonam taluk was requisitioned by the 
Government for military purposes with some 
superstructures standing thereon. The order re¬ 
quisitioning those properties was passed on 20-5- 
3912; but possession was actually taken three 
days later. The superstructures included a mill 
which the claimant had erected for crushing 
groundnuts and other oil seeds. It is common 
ground that the claimant would have commenced 
the working of the mill and would have gone on 
with the manufacture of oils had it not been for 
the requisitioning of the properties by the Gov- 
• eminent. After it received the order of requisi- 
' tion the claimant had to remove the mill from 


there and erect it at Katpadi. On behalf of the 
claimant it was at first claimed that it should be 
awarded compensation by way of loss of income 
from 23-5-1942 to 1-11-1942. At the time, however, 
when evidence was adduced before the arbitra¬ 
tor the claim wa3 restricted to the period between 

1 - 6-1942 and 24-10-1942. There is no objection on 
the part of the Government to 1-6-1942 being 
regarded as the commencement of the period; 
but it is contended by the Government that the 
claimant should not be awarded any compensa¬ 
tion for loss of income after 11-9-1942. The 
District Judge awarded Rs. 63,259-12-0 under 
this head calculating as already stated for the 
period between 1-6-1942 and 15-10-1942. It would 
appear that the claimant applied to the proper 
authorities for permission to work the factory 
on 6-10-1942 and that permission was given on 
11-10-1942. The District Judge allowed four days 
for the permit to reach the claimant and that is 
how he fixed 15-10-1942 as the date up to which 
compensation should be awarded. On behalf of 
the Government the learned Government Plea¬ 
der argued that it is for the claimant to show 
that it could not have started the working of the 
faotory at Katpadi at an earlier date. The evi¬ 
dence on this matter is meagre ; but from the 
evidence of the claimant’s director who was the 
only witness examined in the case it appears 
that soon after the requisition was received the 
claimant purchased another site at Katpadi on 

2- 6-1942 and that with the greatest expedition the 
witness constructed the buildings there and plan¬ 
ted the machinery which he had removed from 
Arkonam, by the last week of October when ac¬ 
cording to him, he actually started pressing oil 
after getting a permit. There was no serious 
challenge of this statement which was made by 
the witness in his examination-in-chief. He as 
asked in cross-examination about the purchases 
made by his company on 11-9-1942 and again 
on 14th September. He admitted the purchases, 
but stated that they were for small amounts. 
He added that the company carries an advance 
stock of 15000 bags valued at Rs. 3,75,ooo. The 
Government called no evidence contra, lhe 
mere fact that some quantity of groundnut 
wag purchased on llth September and 14th Sep- 
tember does not indicate that the crushing of 
the groundnut was started on either of these 
dates. Assuming that it is for the claimant 
to establish that it could not have started the 
working of the mill at Katpadi earlier, the evi¬ 
dence given by the witness examined on behalf 
of the claimant, in our opinion, satisfactorily 
establishes that the company could not have 
started the working of the mill at Katpadi 
earlier than the date fixed by the learned Dis¬ 
trict Judge. It is not denied that the mill could 
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not be worked without a permit which was only 
issued on 11th October 1942. All that is suggested 
on behalf of the Government is that the claim¬ 
ant could have constructed the mill at Katpadi 
and obtained the permit earlier than that date 
but for reasons already stated not only has the 
Government not made this out, but the claimant 
has definitely established that it could not have 
started the working of the mill at Katpadi ear¬ 
lier than 15th October. That is the only point 
argued in the appeal filed by the Government. 
The appeal fails and is dismissed with costs. 

[3] In the appeal filed by the claimant two 
points were taken on its behalf. One is that inte¬ 
rest should have been awarded by the learned 
District Judge on the amount which he has de¬ 
creed. The second is that the learned District 
Judge is wrong in allowing only Rs. ioo by way 
of costs to the claimant, while allowing a like 
amount of costs to the Government though the 

claimant has very substantially succeeded°before 
him. 

[4] As to the first point we do not see how 
interest can be awarded on an amount which is 
in the nature of damages. It was suggested that 
the Government had agreed to pay interest. The 
appellants counsel took us through some of the 
^letters which passed between the claimant’s soli¬ 
citor and the Government in an endeavour to 
establish that there was an agreement between 
the claimant and the Government as to the 
amount payable to the former by way of com¬ 
pensation for loss of inoome. We are satisfied 
that at no stage during the correspondence was 
there any such agreement. In his award dated 
31st January 1945, the Collector of North Arcofc 
refers to the claims made before him on behalf 
of the Associated Trading Corporation Ltd., and 
the Associated Oil Mills Ltd., the latter being 
the claimant in this proceeding. Dealing with 
the claim made by the Associated Trading Cor¬ 
poration, he stated that it was agreed between 
the Government and the Corporation that rupees 
3394 should be paid by the Government by way 
of compensation for requisitioning certain pro¬ 
perties of the Corporation and in referring to 
this amount the Collector says that the Govern¬ 
ment was‘pleased to sanction payment of inte¬ 
rest at 6 per cent, per annum on the amount of 

compensation as finally agreed upon. In-a sepa- 

rate paragraph he refers to the claim made by 
the Associated Oil MiUa Ltd. There he simply 
aets out the part.culars of the amounts which 
the Government was prepared to pay to the 
claimant and expressly states that there being 
no agreement between the Associated Mills and 
the Government, there would be a reference to 
the arbitrator; viz., the District Judge of North 
Arcot. Moreover, wo are not concerned with the 
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question whether there was any agreement be¬ 
tween the Government and the claimant as to 
the period for which compensation should bo 
awarded for loss of income, the point which wo 
have to decide being whether the Government 
consented to pay interest. We have not beon 
shown any document from which it can be said 
that the Government agreed to pay interest on 

such compensation as may be awarded to the 
claimant. 

[5] It was then argued on behalf of the appel¬ 
lant that under s. 19 (i) ( e ) (i). Defence of India 
Act, it would be entitled to the award of interest. 
Section 19 (1) (e) (i) runs as follows : 

Tbo arbitrator in making his award shall have 
regard to— 

(i) T ^ e Provisions of sub-s. (1) of S. 23. Land Ac.,ui- 

cabkT'^ 1, 80 far ^ th0 Sam ° ° iln a PPh* 

Turning to sub-s. (l) of S. 23, Land Acquisition 
Act, it will be noticed that there is no provision 
therein for the award of interest in cases arising 
under the Land Acquisition Act, the appropriate 
provision being contained in S. 34, which, it will 
be observed, is not one of the provisions made 
applicable to by the Defence of India Act to 
claims made in regard to properties which are 
requisitioned. Reference was made on behalf of 
he appellant to the decision of the Judicial 
Committee in A. i. r. 192 s p. c. 287 . 1 At p. 290 

of the report occur the following observations of 
the Privy Council : 

‘‘It is now well established that on a contract for sale 
and purchase of land it is the practice to require tho 
purchaser to pay interest on his purchase money from 
the date when he took possession (Per Lord Cave L. C 
in 1925 A. C. 5202 at page 532). The law on the point 
has also been extended to cases under the Lands 

So far as the compulsory purchase of properties 
in this country is concerned, the law is statute- 
rily laid down in the Land Acquisition Act. In 
the absence of any provision in the Defence of, 
India Act or the rules framed thereunder mak¬ 
ing S. 34 Land Acquisition Act, applicable and 
in view of the provision expressly making sub- 
s. (I) of S. 23 of that Act alone applicable, we 
are unable to see on what genenal principle we 
can award interest to the claimant because he 
was kept out of the use of money whioh ulti- 

mately is found payable to him by way of com 
pensation. 

[6] It is unnecessary for us to go into tbo 
question whether any interest is awardablo from 
ana after the date of the reference to the arbi 
trator. Assuming that there is power and juris-’ 
diet,on in the arbitrator to award interest during 
the pendency of the arbitration in appropriate 
cases, it must be noticed that no claim for inte- 
rest from tho commencement of the arbitration 
proceedings was made before the arbitrator. In 
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a careful judgment the learned District Judge 
deale with every one of the claims made before 
him and there i3 no reference anywhere to any 
claim for interest. In these circumstances we 
must hold that the claimant is not entitled to 
the award of any interest on the amount which 
has been decreed to him. 

[7] As regards costs, it must be mentioned 
that by the time the reference was made to the 
arbitrator the claimant's total demand stood so 
high as Rs. 1,65,275-5-6. It is only in the state¬ 
ment that he subsequently filed before the arbi¬ 
trator that the claim in respect of loss of income 
was reduced to the figure of Rs. 72,957-4-2. It is 
true that the District Judge has awarded rupees 
63,259-12-0 which represents a substantial portion 
of the amount claimed in the respondent’s state¬ 
ment but if costs are to be awarded ad valorem 
as the appellant’s advocate claims, the Govern¬ 
ment would be entitled to costs on the amount 
in respect of which the claimant’s demand was 
refused by the learned District Judge. If there 
are to be costs ad valorem on both sides there 
would be very little difference indeed in the 
matter of the resultant costs payable by one side 
to the other. We are unwilling to interfere with 
the discretion of the learned District Judge in 
his award as to costs. He fixed the sum at rupees 
100 each to the counsel appearing for the Govern¬ 
ment and the claimant. In our opinion the 
award must stand. The appeal filed on behalf of 
the claimant also fails and is dismissed with 
costs. 

C.R.K./S.C. Appeals dismissed. 
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Rajamannar J. 

Public Prosecutor — Appellant v. K. 
Bhimeswara Rao — Respondent. 

Criminal Appeal No. 793 of 1946, Decided on 
23-7-1947, against order of Sub-Divisional Magistrate, 
Ellore, D/- 26-9-1946. 


(a) Penal Code (1860), 420 — Evidence — 

Credibility — Accused receiving money from com¬ 
plainants for bribing public officer but not doing 
so — Prosecution for cheating -Evidence of com¬ 


plainants though not of high integrity cannot be 
completely rejected. [Para 7] 


Where the witnesses are deposing nearly an year 
after the alleged offence had been committed, there 
are bound to be errors in their memory. 


Where the accused is prosecuted for cheating the 
complainants by receiving an amount of Rs. 1000/- 
from them under the representation that he would pay 
the same to the Income-tax Officer for avoiding the 
assessment of the complainants’ firm to excess profits 
tax, but not paying the same to the said officer, and 
the complainants deposed as witnesses, though they 
are not certainly of high integrity because they admit¬ 
tedly abetted the offence of the alleged bribing, still 
that fact does not warrant a complete rejection of 
their evidenoe. [Para 7] 


(b) Penal Code (1860), S. 420 — Money paid to 
accused for illegal object — Prosecution for cheat¬ 
ing in respect of such money, if lies — Intention to 
deceive at time of receiving money is essential 
ingredient of offence of cheating — such intention 
held not proved. 

Even assuming that the money paid by the com¬ 
plainant to the accused for an illegal object could not 
be recovered in a civil suit, it cannot be said that ipso 
facto no criminal prosecution can lie if otherwise an 
offence under the Penal Code is made out. It is not 
right to import considerations of public policy in 
adjudicating on the criminal liability of an accused 
person. [Para 8] 

The accused who was an auditor of the firm of the 
complainants represented to them that he wanted Rs. 
1000/ to be offered as a bribe to the Income-tax officer 
for avoiding assessment of excess profits tax on the 
income of the firm and they agreed and paid the 
amount for that purpose to the accused. The firm was 
not assessed to excess profits tax but some time later 
it was found that the accused had not paid the amount 
to the Income-tax Officer. The accused was prosecuted 
for cheating in respect of this amount: 

Held , that it might be that the amount was not 
really paid to the Income-tax Officer but since it had 
not been proved that at the time the accused made the 
alleged representation he made it falsely and with the 
intention to deceive the complainants, which was an 
essential ingredient of the offence of cheating, the 
accused could not be convicted under S. 420. [Para 9) 

Case referred :— 

I. (’12) 15 I. C. 793 : 13 Cr. L. J. 521 (Bom), Emperor 
v. Jani Hira. 

Public Prosecutor in person, 

V. T. Bangastoami Aiyangar for M. V, Nagara- 
miah — for Respondent. 


Judgment. — This is an appeal against the 
quittal of the accused in C. C. NO. 55 of 1946 
the Sub-Divisional Magistrate, Ellore. He 
ts charged with an offence under 8. 420 , Penal 
>de, for having dishonestly induced Kesaripalli 
ljaneyulu, p w. 1, and Umma Janardana 
10 , p. W. 2, to deliver to him Rs. 1,000. 

[ 2 ] The accused was an auditor employed by 
ws. 1 and 2 who were merchants jointly con- 
icting tobacco business at Ellore to audit the 
counts of their firm, to prepare their income- 
x return and to look after their income-tax 
fairs. He had been so employed by them for 
er fifteen years. They sent their income tax 
bum for the assessment year 1944-45 some time 
August 1944. The case for the prosecution is 
at after the accounts were prepared for 
come-tax purposes the accused represented to 
gju that their income was such that they 
>uld become liable to excess profits tax and 
undertook to see that they escaped such 
jessment if Rs. 1,000 was given to him 
be paid as a bribe to the income tax 
icer. P. Ws. 1 and 2 accordingly paid him Rs. 
00 some time in January 1945. Eventually 
are was an assessment order Exhibit D-l dated 
,h January 1945 and by that order they were 
t assessed to any excess profits tax. Months 
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later, p. w. 2 met p. w. 3, the Income-tax 
Officer, EUore, who was the Income-tax Officer 
on the relevant dates, and after a conversation 
which related to private matters, P. w. 2 asked 
P. W. 3 if he was in receipt of Rs. 1,000 sent 
through his auditor in the previous year. P. W. 
3 denied having received any money from the 
auditor. P. Ws. 1 and 2 then realised that they 
had been duped. P. W. 3 consulted his superior 
officers and on their advice he lay a trap to 
catoh the accused. On 22nd September 1945 he 
kept his Inspector, Personal Clerk and others in 
a room adjacent to the hall in which he was 
seated and asked them to overhear what passed 
in the hall. P. Ws. 1 and 2 and the accused came 
into the hall with the accounts. Then, as pre¬ 
viously arranged, after a pretence of examinin'* 
the accounts, p. w. 2 said that p. w. 3 may 
finish the examination and that he would give 
him a bribe of Rs. 1,000, as in the previous 
year. P. W, 3 asked him what it was about and 
P. w. 2 told him that the accused had taken 
from them Rs. 1,000 in the previous year 
stating that it would be given to the Income- 
tax Officer as a bribe. P. W. 3 then asked the 
accused about it. The accused replied that it 
was a matter between them and that it was no- 
thmg. P. W. 3 then informed the accused that 
the whole truth of the matter was known and 
that the accused should immediately return the 
amount to them. The accused agreed. P. W 2 
brought an account-book wherein an entry was 
made showing a cash payment of rs. i,ooo 
ihis entry was signed by the accused. This entry 
really amounted to a repayment of Rs. i.ooo 
alleged to have been taken by the accused. The 
Income-tax Officer, p. w. 3. then recorded state¬ 
ments from the accused, the Inspector, his Per¬ 
sonal Clerk and others and sent a report to the 
Assistant Commissioner. On 4 - 4-1946 p. w. 3 was 
directed by the Commissioner of Income tax to 
lodge a complaint against the accused before the 
police, and a complaint was filed accordingly. 

[31 The defence as set out in the statement 
made by the accused before the Magistrate was 
that though it was true that a sum of Rs. iooo 
was paid it was not piid to bo utilised for brib¬ 
ing the Income-tax Officer but it was paid as a 
reward for the services rendered by the accused 
in pursuance of an agreement by which p. w. 2 

1 i fi li 11, I i , . , ™ if excess profit 

liability was avoided. 

. [4 The Magistrate considered that the only 
point for determination was whether the accused 
received the amount as a reward or as a bribe 
for p. w 3. He held that the prosecution had 
failed to prove beyond reasonable doubt that the 
accused received the amount representing to p. 
ws. l and a that he would give it as a bribe to 


the Income-tax Officer. He came to this conclu- 
sion mainly because he considered that p. ws. l 
and 2 on whose testimony to a large extent the 
case ior the prosecution depended were not relia¬ 
ble and could not be believed. He accepted as 
true the entry in the account book of the accus¬ 
ed against.the date 29th January 1945 (Ex. p-i6(b)) 

This date was long after the date of the assess¬ 
ment order. 

[o] It is common ground now that the pay¬ 
ment of rs. 1,000 was made by p. ws. l and 2 
and ^received by the accused in January 1945 . 
P. Ws. 1 and 2 did not givo the definite dato on 
which the amount was paid; but it is reasonably 
dear from their evidence that according to them 
the money was paid to the accused before the 
order of assessment. On the other hand accord¬ 
ing to the accused the money was paid on 29th 
January 1945 and this is sought to be supported 
by the entry in the account of the accused al- 
leady referred to. If this entry were genuine there 
can be no doubt that the case for the prosecu¬ 
tion must fail. It is impossible to accept the 

story of P. ws. 1 and 2 that the money was paid 
to be offered as a bribe to the Income-tax 
Officer when long before the date of payment 
an assessment order had been made in their fav- 
our. I have looked into the original account and 
the entry in question appears to me clearly an 
interpolation. There are blank spaces on the page 
in question which would permit the making of 
an entry at any time and curiously enough im¬ 
mediately following the credit of Rs. 1,000 
there is a debit of an identical sum in connec¬ 
tion with some other transaction. I think it 
extremely unsafe to act on this entry. 

1 C6] * T ^ ere is anofcher S^ound also on which the 
plea of the accused must be rejected. In the ac 

count book of p. ws. 1 and 2 there is no entry of 

the payment of Rs. 1,000 to the accused either 

io fc T^ mnmg 0f january or 0n 29th January 
1945. If this payment was, as the accused would 

have it, only for services rendered then surely it 

must have found a place in the accounts of the 

firm of p. ws. 1 and 2 and admittedly it does 

not find a place. It was pointed out by the 

learned advocate for the accused that according 

to p . w l’s statement before the Income-tax 

Oflicer (Exlnht P- 2 ). the amount was paid out 

of his deceased’s wife’s cash lying i n the safe I 

doubt if this statement is admissible in evidence 

But even if the money had been paid from cash 

belonging to p. w. l’s wife, there would have 

been appropriate entries in the accounts of 

the firm because the payment was certainly 

made on behalf of the firm. I have no hesitation 

m rejecting the plea of the accused that the 

amount was paid to him as a reward for his 

services after the date of the assessment. 
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[7] The Magistrate considered that p. Ws. 1 
and 2 have no respect for truth and their 
evidence cannot be believed. He came to this 
conclusion mainly because of several discrepan¬ 
cies in their evidence. These witnesses were de¬ 
posing nearly an year after the alleged offence 
had been committed, and there are bound to be 
errors in their memory. I do not think much 
should be made out of the divergence of testi¬ 
mony as to whether the accused told them in 
person or the accused made the representation 
through their clerk. Though I agree that these 
two witnesses are not certainly of high integrity 
because they admittedly abetted the offence of 
the alleged bribing of the Income-tax Officer, 
still I do not think that fact warrants a complete 
rejection of their evidence. In my opinion, their 
evidence, taken along with the evidence of p. 
w. 3 does lead to the inference that the sum of 
rs. 1,000 was paid by them to the accused to 
be utilised for bribing the Income-tax Officer. 

[8] Mr. V. T. Rangaswamy Ayyangar, learn¬ 
ed advocate for the accused, raised an interest¬ 
ing point relying on the decision of the Bombay 
High Court in 15 i.c. 793 1 that the money paid 
by p. Ws. 1 and 2 to the accused for an illegal 
object could not have been recovered even in a 
civil suit and in respect of such money a crimi¬ 
nal prosecution for cheating will also not be 
sustainable. I am not certain that the amount 
could not have been recovered in a civil suit. 
But even assuming it was not, I do not consider 
that ipso facto no criminal prosecution can lie 
if otherwise an offence under the Penal Code is 
made out. The learned advocate conceded that 
there was nothing in the general exceptions from 
which he can derive any support. It must then 
be on grounds of public policy. But I do not 
think it right to import considerations of public 
policy in adjudicating on the criminal liability 
of an accused person. 

[9] I therefore differ from the Magistrate and 
hold that it has been established by the prose¬ 
cution that a sum of Rs. 1,000 was paid by p. 
ws. 1 and 2 to the accused .to be given as a 
bribe to the Income-tax Officer. Nevertheless, in 
my opinion, the accused cannot be held to be 
guilty of the offence of cheating, because there 
is one essential ingredient which has not been 
made out in this case. According to P. ws. l 
and 2 the accused represented that he wanted 
the sum to be offered as a bribe to the Income- 
tax- Officer. They also admit that they agreed 
to pay the amount for that purpose. But it has 
not been conclusively established that at the 
time when the payment was made the accused 
did not intend to so utilise the amount. It way 
be that the amount was not really paid to P. W. 3. 
But it has not been shown that the accused, 


when he induced P. Ws. 1 and 2 to give him the 
money, never had any intention of attempting 
to bribe the Income-tax Officer. The accused 
might be foolish in assuming that he could have 
bribed a public officer. But there is nothing to 
show that at the time when P. ws. 1 and 2 de¬ 
livered the property, i. e. the money, to the 
accused, there was an actual deceit in the sense 
that it was not the intention of the accused ever 
to try to utilise the amount in that way. For 
aught we know it may be the accused at the 
time thought that he might be able to achieve 
his object by resorting to illegal means. P. Ws. 

1 and 2 whole-heartedly agreed to such a pro¬ 
posal. Whether the accused was bound to return 
the money to P. Ws. 1 and 2 when he did not 
as a fact pay it over to the Income-tax Officer and 
whether, on his failure to do so, P. Ws. 1 and 

2 had a cause of action against the accused for the 
return of the money, it is unnecessary for me to de¬ 
cide. It is enough to say that it has not been proved 
that at the time the accused made the alleged re¬ 
presentation he made it falsely and with the in ten-1 
tion to deceive P. ws. 1 and 2. In the absence, 
of this ingredient which I consider essential, it 
cannot be said that the prosecution has establish-) 
ed that the accused is guilty of cheating. On this, 
ground I would support the order of acquittal 

passed by the Magistrate. 

[10] It is only necessary for me to point out 

that the remarks made by the Magistrate against 
r. w. 3 were unwarranted and need not have 
been made. In the result the appeal is dismis¬ 
sed. . 

c.R K./S C. Appeal dismissed. 
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Rajamannar J. 

Public Prosecutor—Appellant v. Perumal 
nd another — Respondents. 

Criminal Appeals Nos. 410 and 411 2 /^ 4 ? , Deeded 

' Madras Prohibit Ac. gj g? 

]) area — Absence of evidence that he 

i prohibited «* pro hibited area — Accused 

“no d t be q c U onvlcted P [Paras 3 and 4] 

Public Prosecutor in person. 

Judgment- — The accused in this case was 
barged with an offence under S. 4 (l) (j), 
radras Prohibition Act. There was no direct 
roof that he consumed the liquor in any area 
l which the Act was in force. 

[2] The trial Magistrate convicted him on 
le ground that he pleaded guilty but I suspect 
lat what he admitted was that he was found 
i a drunken state in the prohibited area, which 
ras all that was stated in the charge sheet- 
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[3] On that admission it would be quite legal 
for a Court to convict the Accused if there was 
evidence on record that having regard to the 
distance between the place where he was found 
and the nearest place in a non-prohibited area, 
the accused must have consumed the liquor 
within the prohibited area itself. In this case, 
there was no; such evidence. 

[ 4 ] In the absence of such evidence, I do not 
think it proper that the accused should be con. 
victed on his admission that he was found drunk 
within a prohibited area. 

[6] With these remarks, the appeals are dis¬ 
missed. 

C.R.K./v.R. Appeals dismissed. 


A. I. R. (35) 1948 Madras 261 [C. N. 132.] 

Yahya Ali J. 

In re Havipudi Venkanna and others _ 

Petitioners. 

Criminal Revn. Nos. 635, 636 and Cr. Revn Pet Nos 
60S and 609 of 1946, Decided on 26-8 194 t! from ordeA 
of Sessions Judge, Guntur, D/ 5-7-1946. 


Evidence Act (1872), S. 27_Statement leading 
to discovery when admissible. 

If the statement made by the accused leads to the 
discovery of the fact that the property'is concealed in 

the house mentioned to the knowledge of the person 
making the confession and if the property is proved to 

1 T" conile< ; tcd the offence the feet discovered 

would become relevant. [Para 1] 

As a result of the information said to have been given 

oL a qon Se ^ lf ? an , d ? who were accused under Ss b 454 
and 380, Penal Code in respect of property consisting of 

* u ™ n ?y ornaments, some currency notes 

were found but no jewels were found. The currency 
notes found on the information given by accused 1 and 
3, could not possibly be identified. But the currency 
notes were found, in accordance with information 

given by accused 5, wrapped in a bag which had been 
identified : 


Held, that the evidence of accused 5 was sufficient to 
establish the identity of the stolen property and accu- 
sed 5 by applying presumption under S. 114 could be 
convicted under Ss.454, 380 or 411. But accused 1 and 3 
could not be convicted on their statements which were 
inadmissible against them. [Paras l, 2] 

Jewels wero found in pursuance of the information 
given by accused 2, in his sister’s house. It was not 
established by any admissible evidence that the second 
accused had anything to do with the house: 


Held that assuming the jewels to be the stolen pre 
that , the discovery thereof established wa 
Ie ®°“ d aoo^ed was aware of the fact of tli 

thlt u th ° Se J6Wels in his si3ter ’ s bouse bu 

if nJn « * b V ny “J" 1 ® sufficient even with the ai, 

i P , r i f?vf tl0n U “i der S ' ll4> Ev ‘dence Act to es 
tablisli that the second accused was guilty of an offenr 

under Ss. 454 and 380, Penal Cede, eleven a!te™?We5 

under S. 411, Penal Code : 34 A. I. R. 1947 P C 67 

l ' ^ , , [Para 1 

Case referred : _ 

1 1 (’47) 1947-1 M. L. J. 219 : 34 A.I.R. 1947 P. C 67 
fvL; R ;( 1948 ) Mad 1 • 74 I. A. 65: 213 I. C. 135 - 45 
Cr. L. J. 683 (P. C.). Kotayja v. King Emperor? ' 


E. Krishnaswami Iyengar and N.C. liaghvachan 
—for Petitioners. 

Public Prosecutor —for the Crown. 

Order. —There were five accused in tlijs case. 
They were convicted by the Additional First Class 
Magistrate, Bapatla, under Ss. 454 and 380 , 
Penal Code and sentenced to four months rigo¬ 
rous imprisonment and also fined Rs. 100 each 
under each of the counts. The convictions were 
confirmed by the Sessions Judge, Guntur on 
appeal. The accused 1 has not preferred a 
revision against the order of the appellate Judge. 
The revision case filed by accused 1 to 3 is cri. 
R. O. No. 635 of 1946 and the case filed by the 
accused 5 is Cr. R. c. No. 636 of 1940. The 
convictions of the petitioners rested mainly on 
confessional statements made by the petitioners 
and on the evidence relating to the identification 
of the property which was discovered in pursu¬ 
ance of that confession. The property consisted 
of currency notes and ornaments. Applying the 
principle laid down by the Privy Council in 1947 - 
1 M. L. J. 219 1 all the four confessional state¬ 
ments have to be in toto excluded from the evi¬ 
dence except to the extent to which it was men¬ 
tioned therein that the respective confessors 
stated that they would produce the property. 
Their Lordships pointed out in that judgment 
that such a statement leads to the discovery of 
the fact that the property is concealed in the 
house mentioned to the knowledge of the person 
making the confession and if the property is 
proved to have been connected with the offence 
the fact discovered would become relevant. Here 
as a result of the information said to have been 
given by acoused 1 , 3 and 5 some currency notes 
alone were found; no jewels were found. While 
with regard to the currency notes found on the 
information given by accused 1 and 3 it is to be 
pointed out that they could not possibly he iden¬ 
tified, it has to be mentioned with reference to 
the currency notes found in pursuance of infor¬ 
mation given by accused 5 that they were found 
wrapped in a bag which bore the initials of K. 

M. L. which are the initials of p. w. 1 . The bag 
has been identified by p. Ws. 1 and 2 and they 
stated that they kept the currency notes in that 
bag. This evidence is sufficient, in my opinion, 1 
to establish the identity of the stolen property! 
^ext with regard to the second accused in pur-' 
euance of the information given by him jewels 
were found in his sister’s house. It is not esta. 
blished by any admissible evidence that ac 
cused 2 had anything to do with that house. All 
that the circumstance of the discovery of the 
jewels, assuming it to be stolen property, estab¬ 
lishes is that accused 2 was aware of the 
fact of the concealment of those jewels in his 
sister s house. That is the utmost the evidence 
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can be said to have established against the ac¬ 
cused 2 but that it is not by any means sufficient 
even with the aid of the presumption under S 114, 
Evidence Act, to establish that accused 2 , was 
guilty of an offence under ss. 454 and 380, Penal 
Code or even alternatively under S. 411, Penal 
Code. 

[2] The result is that in Cr. R. c. No. 635 of 
1946 none of the accused can be held on legal 
admissible evidence to have been proved to have 
committed an offence under Ss. 454 and 380, 
Penal Code. Their conviction and sentence must 
therefore be set aside and the fine levied on them 
if paid shall be refunded. In Cr. R. c. No. 636 of 

1946 which is the petition filed by accused 5. I 
have already held that he was found to be in 
possession, to his knowledge; of currency notes 
wrapped in a bag which was identified as the 
property stolen from the complainant’s house. 
Here is a case where a presumption under S. 114 
would apply and accused 5 must be held to be 
guilty of having committed an offence either 
underySs. 454, 380 or 411, Penal Code. His convic¬ 
tion and sentences are confirmed and cr. R. C. 
No. 636 of 1946 is dismissed. 

R - G D - Order accordingly. 

A. I. R. (35) 1948 Madras 262 [G. N. 133.] 
Lakshmana Rao and Govinda Menon JJ. 
Public Prosecutor — Appellant v. Badulla 

Sahib and others — Respondents. 

Criminal Appeals Nos. 98, 99 and 100 of 1947, Deci¬ 
ded on 28-8-1947, from order of Sessions Judge, 
Chittoor division, in C. A. Nos. 51 etc. of 1946. 

Defence of India Rules (1939), R. 119—Publication 
of order — That in opinion of Governor the method 
of publishing in gazette is best, whether should be 
published — Madras Silk Control Order (1943) held 
was duly published as required by R. 119. 

Where the publication of the Order, in the Provincial 
Gazette was done under the authority of the Governor 
in whom the administration of the Province vested 
under the Government of India Aot, 1935, it can be 
assumed that unless the Provincial Government is 
satisfied that a publication in the official Gazette is the 
proper mode by which the order can be made known to 
the public, that course would not have been taken. 
R. 119, Defence of India Rules, does not say that the 
authority should declare or state in writing that in its 
opinion the manner of publication decided upon in a 
particular case was best adapted for informing the 
persons concerned of the provisions of the order. 

[Para 6] 

Madras Silk Control Order, 1943, held was duly publi¬ 
shed with in the meaning of R. 119 and conviction un- 
der it is not bad on that account : 32 A. I. R. 1945 Mad. 
192, Disting.; 33 A.I.R. 1946 Pat. 1 (F B); 34 A. I. B- 

1947 Pat. 284 and 34 A.I.R. 1947 All. 191 (F B), Foil. 
32 A. I. R. 1945 Bom. 389; 32 A. I. R. 1945 Bom. 368; 
34 A. I. R. 1947 Bom. 239; 31 A. I. R. 1944 Nag. 40 
and 82 A. I. R. 1945 Nag. 218, Not foil. [Para 6] 

Cases referred '.— 

1. (’46) 1945-1 M. L. J. 273 : 32 A. I. R. 1945 Mad. 
192 : 220 I. C. 334 : 46 Cr. L. J. 738, Public Prose- 
. otuor v. Narayana Reddi. 


2. (’46) 1946 M. W. N. 474 : 33 A. I. R. 1946 Mad. 
449 : 226 I. C 423 : 47 Cr. L. J. 948, Bamaseshayya 
v. Emperor. 

3. (’46) 24 Pat. 781 : 33 A. I. R. 1946 Pat. 1 : 223 I. 
C. 263 : 47 Cr. L. J. 497 (F B), Mahadeo Prasad 
v. Emperor. 

4. (’46) 25 Pat. 539 : 34 A. I. R. 1947 Pat. 284, Pro¬ 
vince of Bihar v. Bhim Bera. 

5. (’47) 34 A. I. R. 1947 All. 191: 2311. C. 98; 48 Cr. 
L. J. 691 (F B), Debi Prasad v. Emperor. 

6 . (’45) 32 A.I.R. 1945 Bom. 368 : I.L.R. (1945) Bom. 
681 : 221 1. C. 239 : 47 Cr. L. J. 123, Leslie Gwilt 
v. Emperor. 

7. (’45) 32 A. I. R. 1945 Bom. 389, Mahatarji Patil 
v. Emperor. 

8 . (’47) 34 A. I. R. 1947 Bom. 239 : I. L. R. (1947) 
Bom. 1063, Ragunath Krishna v. Emperor. 

9. (’44) I. L. R. (1944) Nag. 150 : 31 A. I. R. 1944 
Nag. 40 : 211 I. C. 29 : 45 Cr. -L. J. 250, Shakoor 
Hasan v. King-Emperor. 

10. (’45) 32 A. I. R. 1945 Nag. 218 : I. L. R. (1945) 
Nag. 762 : 222 I. C. 280 : 47 Cr. L. J. 400, Babulal 
Rajoolal v. Emperor. 

Asstt. Public Prosecutor —for the Crown. 

V. Rajagopalachari—tor Accused. 

Govinda Menon J. — (Cri. Appeal No. 98 of 
1947), The Public Prosecutor, Madras, appeals 
against the acquittal of the respondent (accused) 
by the learned Sessions Judge of Chittoor of an 
offence under clause 3-A of the Madras Silk 
Control Order, 1943, read with R. 81 (4) of the 
Defence of India Rules. 


[2] The facts are not in dispute. On 20th April 
1945, between 3-30 A.M.and 4-30 A.M. at Kothakota, 
when the house of the respondent was searched 
by the Inspector of Police, Madanapalle, he was 
found in possession of raw silk in bags weighing 
734 lbs. and two palams without a licence for 
mch possession as required by the Madras Silk 
Control Order, 1943. He was prosecuted before 
ihe Additional First Class Magistrate of Madana¬ 
palle and was convicted for contravening t o 
arovisions of Clause 3-A of the Madras Silk 
Control Order, 1943 , and sentenced to imprison- 
nent till the rising of the Court and to pay a 
ine of rs. 1000 and in default to rigorous im- 

)risonment for nine months. The < l° al * 1 ^ 
lilk was ordered to be confiscated to the Govern- 

Ts*' On appeal before the learned Sessions 
rudge of Chittoor the mam point urged was a 
rare question of law. viz., that the Madras Silk 
Control Order. 1943. waa not properly published 
S required under R. 119 of the Defence of 
ndia Buies and therefore the respondent not 
eing aware of the Order did not have a licence. 
?he learned Judge accepted the contention anc 
cquitted the respondent. It is against that order 

f oPnniffo 1 fhaf. Prnvmrtiftl GoV0rH 1116 lit DOW 


appeals. ., .. . , 

[4] The sole question for consideration is whe¬ 
ther the provisions of B* 119 ?®^? nC8 .? 

India Rules have been properly complied with. 
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The Madras Silk Control Order, 1943, was publi¬ 
shed in a Gazette Extraordinary on 3rd Octo¬ 
ber 1943 and the preamble to the publication 
reads as follows : 


In exercise of the powers conferred by sub-rule 2 of 
K. 81 of the Defence of India Rules; His Excellency 
the Governor of Madras is pleased to make the follow- 
mg order. ’* 

Clause 1 (ii) (a) lays down that it shall come 
into force in the KoUegal taluk of the Coimbatore 
district and Hosur taluk. Salem District, on the 
15th October 1943. Clause l' (ii) (b) lays down 
that it shall come into force in any other part of 
the Province of Madras on such date as the 
Government may by notification appoint. Ac¬ 
cordingly, by an order dated 25th January 1945 
and published in the Fort St. George Gazette. 
Part I, page 95, dated 6th February i9io, it was 
declared that the 15th day of February 1945 is the 
date on which the provisions of the Madras Silk 
Control Order, 1943, shall come into force in the 

districts of North Arcot.Chittoor. It 

cannot for a moment be doubted that the notifi¬ 
cation extending the Madras Silk Control Order 
to the District of Chittoor is in accordance with 
clause 1 (ii) (b). But the main argument of Mr. 
Kajagopalachari for the respondent is that the 
Control Order itself was not duly published as 
the publication of that Order does not state that 
in the opinion of the authority making the order 
the best form adapted for informing the persons 
whom the Order concerns is the publication in 

the Provincial Gazette. Reliance is placed for 
this contention on a decision of Chandrasekhara 
Aiyar J. reported in 1945-1 m. l. j. 273 . 1 In that 
case the question was whether certain provisions 
of the Food Grains Control Order were violated. 
The said Order was published in the District 
Gazette and the learned Judge was of opinion that 
before the prosecution can rely upon the prohibi- 
tory order it should prove that there was publi¬ 
cation of the Order in accordance with what the 
authority, officer or person issuing it considered 
was best adapted for conveying the information 
to the persons whom the order concerns; and 
since there was no declaration by the Collector 
that in his opinion the notification in the District 
Gazette was the best method adapted for con- 
veying he information to the persons concerned 

! ™ be d that th ® re wa9 no proper publication. 
Ihis decision was distinguished by Kuppuswami 

TiXa f M H 1G f M r N * f 74 * wherein the learned 
Judge held that where the person who is said to 

have directed the notification is also the person 

who had signed the notification, the manner of 

publication can be presumed to be the manner 

which, in his opinion, was best adapted for in. 

tormmg the persons to whom it may concern. 

he learned Judge also relied upon the presump¬ 


tion under S. 114 of the Evidence Act and held 

that the publication was proper. There is ano. 

ther decision of Chandrasekhara Aiyar J. passed 

in Cri. it. c. No. 312 of 1945 wherein he affirmed 
nis earlier decision. 

[5] In thi3 connection reference has to be 
made to K. 2 sub-r. (3) of the Defence of India 
Rules where “notified” and "notification” have 
been defined respectively as "notified” and "no¬ 
tification” in the official gazette. In our opinion 
when the Provincial Government publishes an 
order made under the Defence of India Rules 
in the official gazette, it must be presumed that 
it was a valid publication as contemplated bv 
law and the authority making the publication 
must be deemed to have considered that that 
was the best form adapted for making the 
same known to the persons concerned. That 
the official gazette is the proper channel through 
which official orders are made known cannot be 
questioned. In 1945-1 M L. j. 273 1 the publica- 
10 a was not in the Provincial Gazette and 
therefore it is distinguishable from the present 
case Ihe self-same question came up for consi- 
deration before a Full Bench of the Patna High 
Court in 24 Pat. 78 1 3 and it was held that where 
an order of a general nature made by the Cen¬ 
tral or Provincial Government under the De- 
fence of India Rules has been notified in an 
official gazette where all statutory rules and 
orders are normally and usually published and 
it appears that the order has been so published 
because its publication is essential under Ii H 9 
it may be presumed that the publication’ was 
made not merely in partial compliance with 

f'lt but u m compliance with all its provisions 
including the provision as to the determination of 

the most suitable form of publication. In the 

judgment of Fazl Ali C. J.. at page 790, a dis 

the nml ^ S . made between the orders made by 
the authority of the Central or the Provincial 

au°thorT eilt fi and b> ’ a sllbordinate officer or 
authority with regard to such publication. In 

the case of the order made by the Central or 

I rovincial Government, the Gazette of India or 

the Provmdal Gazette is the proper channel of 

publication; whereas when orders are made bv 

subordinate officers the question will have to be 

considered a 3 to whether the publication was 

made by the authority in compliance with the 

provHmns of R. 119 including the provision as 

t0 , 113 determining the most suitable form of 

pubi.canon. If the Court fa convinced that the 

subordinate officer has not considered the moet 

sn.tah e form of publication, it will have to be 

held that the order has not been properly pu . 

Wished. Ihe other learned Judges agreod with 

the decision of the learned Chief Juetice and 

therefore we have the opinion of five Judges of 
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the Patna High Court on this matter. To the 
same effect is another decision of the same 
Court— 25 pat. 539. 4 A Full Bench decision of 
the Allahabad High Court reported in A. I. R. 
1947 all. 191 6 is also to the same effect and 
there it is pointed out that R. 119 provides some- 
thing in the nature of an exception to the gene¬ 
ral rule ignorantia iegis non excusat and 
therefore when once the order is published, the 
persons whom it concerns shall be de6med to have 
been informed of the order. It is further pointed 
out that R. 119 is procedural. As against these 
decisions, the two decisions of the Bombay High 
Court reported in A. I. R. 1945 Bom. 3G8 6 and 
A. I. R. 1945 Bom. 389 7 are relied upon. In the 
former, the order was not a general one but 
applies to a class of persons on a particular day 
and therefore it may be said that the authority 
should have exercised his mind and stated as to 
what the best form of publication was. No doubt 
the decision in A. I. R. 1947 Bom. 239 8 relates to 
a general order, but we are of opinion that the 
correct view is that taken by the Allahabad and 
Patna High Courts. Mr. Rajagopalachari further 
relied upon a decision of the Nagpur High 
Court in I. L. R. (1944) Nag. 150 9 where the im¬ 
pugned publication related to an order of a Dis¬ 
trict Magistrate and it was not published in any 
official provincial gazette at all. The decision in 
A. I. B. 1945 Nag. 218 10 also proceeds on the 
same reasoning, but we prefer to follow the 
judgment of the learned Chief Justice of the 
Patna High Court in which four of his collea¬ 
gues have concurred and the Full Bench of the 
Allahabad High Court in preference to the Nag¬ 
pur and Bombay Courts. 

[G] The publication of the Madras Silk Con¬ 
trol Order, 1943, in the Fort. St. George Gazette 
on 3rd October 1943 was done under the 
authority of the Governor in whom the adminis¬ 
tration of the Province vested under the Govern¬ 
ment of India Act, 1935. We are of opinion that 
it is not necessary that the publication of the 
order should be preceded by a memorandum to 
the effect that in the opinion of the Governor 
the requisite method best adapted for informing 
the persons concerned is a publication in the 
'gazette. It can he assumed that unless the 
Provincial Government is satisfied that a pub¬ 
lication in the Official Gazette is the proper 
mode by which the order can be made known 
to the public, that course would not have been 
taken. None of the cases cited od behalf of the 
respondent go to the extreme length of stating 
that a proper publication in the official gazette 
of the Province is by itself not sufficient. Even 
though the Official Gazettes Act, xxxi of 1863 
has been repealed by the Orders in Council made 
under the Government of India Act. 1935, still 


the Central Government and the Provinces have 
laid down that the Gazette of India and the 
respective official Gazettes of the Provinces are 
their official channel of publication. Agreeing 
with the view taken by the Full Bench of the 
Patna High Court that the rule does not say 
that the authority should declare or state in 
writing that in its opinion the manner or pub¬ 
lication decided upon in a particular case was 
best adapted for informing the persons concern¬ 
ed of the provisions of the order, we are of 
opinion that the order of acquittal of the respon¬ 
dent by the lower appellate Court is wrong. 
The appeal is therefore allowed and the order 
of acquittal set aside. The respondent is convic¬ 
ted of an offence under cl. 3-A of the Madras 
Silk Control Order, 1943, read with Rule 81 
(4) of the Defence of India Rules. The sentence 
awarded by the trial Court is restored. We do 
not consider it is necessary to restore the order 
of confiscation of the silk. The respondent is 
entitled to the bags of silk seized from him or 
their value if they have been sold. 

[7] Criminal Appeals Nos. 99 and 100 of 
1947 _Following the judgment just now deliver¬ 

ed in c.A. NO. 98 of 1947, these appeals are allow¬ 
ed. The orders of acquittal of the respondents by 
the lower appellate Court are set aside and the 
respondents are convicted of an offence punish¬ 
able under Cl. 3-A of the Madras Silk Control 
Order, 1943, read with R. 81 ( 4 ) of the Defence 
of India Rules. The sentence awarded by the 
trial Court on each respondent is restored. The 
order of confiscation of the goods passed by the 
trial Court are set aside and each respondent is 
entitled to the bags of silk seized from him or 
their value if they have been sold. 

C.R K./R.G.D. Appeals allowed. 
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Rajamannar J. 

In re Somasundaram Chettiar and others 

. Petitioners. ~ D . 

C " f *11% border of 

Devakottai, D,-26-9-1946. 

fa) Madras Gaming Act (3 of 1930), S. 3 — Cor- 
rate body registered under Societies Registra- 
n Act,if “person”. 

Prima facie and under S. 3 (22), Madras General 
iuses Act, which applies to the Madras Gaming Act. 
orporate body like a club registered under Socj® 
gistration Act, is a ‘•person” within l}« ® e8n J g of 
3, Madras Gaming Act: (1890) 5 A. C. ^ 

b) Madras Gaming Act (3 of 1930), S. 3 — Pro- 
should be of person keeping the house — Club 
ind to be “person” -Question .s whether club 
“person” and not whether any members tbereot 

ikes profits or gain. 
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Profits or gain referred to in S. S should be of the 
person owning, occupying, using or keeping the house 
or room. Where a club is a “person” the relevant 
question is not whether any member of the club makes 
a profit but whether the club as a “person” occupying, 
or using or keeping the house or room, makes a profit 
or gain. This question is essentially a question of fact. 

. . [Paras 4 and 5] 

(c) Madras Gaming Act (3 of 1930), S. 3 — Com¬ 
mon gaming house providing other entertainment, 
if ceases to be common gaming house. 

It does not follow that because club also provides 
for games like tennis, it ceases to be a “common 
gaming house” if it otherwise satisfies the conditions 
found in Sec. 3 of the Act. [Para o] 

Case referred:— 

1. (1880) 6 A. C. 857 : 49 L. J. K. B. 736 : 43 L. T. 
389:28 W. R. 957, Pharmaceutical Society v. London 
and Provincial Supply Association Ltd. 

K* V . Ramachandra Aiyar and S. Tyagaraja 
Aiyar — for Petitioners. 

Public Prosecutor — for the Crown. 

Order. —19 accused were tried by the Addi¬ 
tional Sub-Magistrate, Tirupathur, for offences 
under the Madras Gaming Act, 1930. Accused 
l to 17 were convicted under S. 9 of the Act 
for being found gaming, or present for the pur¬ 
pose of gaming, in a “common gaming house” 
and accused 18 and 19 were convicted under 
S. 8 of the Act for keeping, or permitting to 
be used, a “common gaming house”. On appeal 
the Sub-Divisional Magistrate, Devakottai, set 
aside the conviction against accused 8 to 17 but 
confirmed the conviction against the rest of the 
accused. Accused l to 7, 18 and 19 are the peti¬ 
tioners in this Court. 

[2] It has now been found—and it is not dispu¬ 
ted — that at 5-16 P. M. on 3lst January 1946, 
accused 1 to 7 were actually playing a game of 
cards called three cards” in the precincts of 
the Lakshmi Ciub at Karaikudi. Accused 8 to 
17 were found merely watching the gaming and 
they were acquitted by the appellate Magistrate 
on the ground that it could not be concluded 
that they were there for gaming purposes only. 
Accused 18 is the clerk of the Club and was 
found present at the game by the Sub-Inspector 
of Police, Karaikudi, who made a raid of the 
Club premises on the day. He had with him a 
sum of Rs. 176 collected from the players. Ac¬ 
cused 19 is the Secretary of the Club who was 

however absent at the time when the raid was 
made. 

[3] The most important question which arises 
fOT to.s.on m the ease is whether the premises 
of the Lakshmi Club, and in particular the room 
in which the play was going on, is a “common 
gaming house” within the meaning of s 8 
Madras Gaming Act of 1930. The definition of 
a “common gaming house” in that section so far 
as^it is relevant to this case is as follows : 

* C° m mon gaming house, means any bouse, room 
.... or any place whatsoever in which cards, dice tables’ 


or other instruments of gaming are kept or used for the 
profit or gain of the person owning, occupying, using, 

or keeping such house, room.or place, whether 

by way of charge for the use of instruments of gaming 
or of the house, room, .... or place or otherwise how¬ 
soever, and includes any house, room, .... or place, 
opened, kept or used, or permitted to be opened, kept 
or used, for tho purpose of gaming.” 

Both the trial and the appellate Magistrates 
have held that the precincts of the Lakshmi 
Club would fall within the definition. Mr. K. V. 
Ramachandra Aiyer, the learned advocate for 
the petitioners, attacked the conclusion of the 
lower Courts in several ways. He first conten¬ 
ded that the Club was not a “person” within 
the meaning of S. 3 but did not try to support 
his contention by any authority or argument. 
It appears to me to be impossible to contend 
that the Club is not a “person”. Prima facie , 
the word person” includes a natural person as 
well as an artificial person like a corpo- 
ration : see (i 860 ) 5 A. c. 857. 1 Apart from the 
prima facie meaning, S. 3, sub-s. (22), Madras 
General Clauses Act, which applies to the Madras; 

^©fines a “person” thus : 

person shall include any company or association 
of individuals, whether incorporated or not.” 

That this is a familiar legal conception even 
for purposes of penal provisions is clear from 
S. 11 , Penal Code, according to which the word 
person” includes any company or association 
or body of persons, - whether incorporated or not. 
The Lakshmi Club i3 admittedly a society 
registered under Act 21 of 1860. A society 
registered under that Act becomes a corporate 
body. The property, movable and immovable, 
belonging to a society so registered, if not vested 
in trustees, shall be deemed to be vested for the 
time being in the governing body of such 
society. Such society may sue or be sued in the 
name of the President, Chairman or principal 
Secretary, or trustees as shall be determined by 
the rules and regulations of the Society, and in 
defect of such determination, in the name of 
such person as shall be appointed by the govern¬ 
ing body for the occasion. It cannot be conten¬ 
ded that a corporate body like the Lakshmi 
Club registered under the Societies Registration 
Act is not a “person” within the meaning of 
8. 3, Madras Gaming Act. 

[4] It was next contended that the Club 
cannot be said to have kept or used the cards 
tables etc., for profit or gain. In dealing with- 
this contention it shall be noted that the 
profit or gain according to the definition should be 
to the person owning, occupying, using or keep¬ 
ing the house or room. As I have already held 
that the Club is a “person”, the question is 
whether the Club derives any profit or gain 
either by way of a charge for the use of the 
instrument of gaming or of the house or roomj 
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etc., Mr. Ramachandra Aiyer attempted to con¬ 
tend that the condition required according to 
S. 3 is not satisfied because no individual 
member is entitled to receive any profits from 
the society. He also relied upon the provisions 
embodied in S. 14, Societies Registration Act, 
that upon the dissolution of any society regis¬ 
tered under the Act, the surplus assets shall not 
be paid to, or distributed among the members 
of the society, but shall be given to some other 
society. This contention involves mixing up 
the club as an entity with its members who have 
an individual existence apart from the society. 
The relevant question is not whether any mem¬ 
ber of the club makes a profit but whether the 
club as a “person” occupying, or using or keep¬ 
ing the house or room, makes a profit or gain. 

[o] 'this question i3 essentially a question of 
fact, and both the lower Courts have found that 
the premises of the Club was utilised for gaming 
purposes "for the profit of the Club. There is 
ample evidence to support this finding. (His 
Lordship reviewed the evidence and continued.) 
Mr. Ramachandra Aiyar stressed on the fact 
that the Club was intended for ordinary recrea¬ 
tion purposes just like other clubs and it also 
provided card games with stakes and as it was 
bona fide club intended for the recreation of 
its members, it could not fall within the cate¬ 
gory of a “common gaming house”. I am un¬ 
able to see how it follows logically that because 
the Club also provides for games like tennis, it 
ceases to be a “common gaming house” if it 
otherwise satisfies the conditions found in S. 

3 of the Act. The conclusion of the lower Court 
is therefore right. 

[6] On the finding that the premises of the 
club is a “common gaming house” the convic¬ 
tion of accused l to 7 must stand. Accused 18 is 
the clerk who was left in charge of the Club in 
the absence of the Secretary. He was, as already 
mentioned, found with an amount of Rs. 175 
which had been collected from the members. He 
must therefore be held to have assisted in con¬ 
ducting the business of a “common gaming 
house”. He may also be said to have permitted 
the club to be used as a “common gaming 
house” as in the absence of the secretary he was 
the person who was in charge of the club pre¬ 
mises. Accused 19, the secretary himself, would 
certainly be held liable under 8. 8 of the Act 
as a person who permitted the Club to be used 
as a common gaming house”. There is in evi¬ 
dence a resolution of the club by which the 
secretary is authorised to collect sitting fees and 
the stake amounts from the card players and 
distribute them. No doubt it is arguable that a 
mere servant or attender may not be punishable 
under any section of the Act if he is not actually 


taking part in gaming but a clerk and secretary 
would not fall within that class of servants. The 
convictions of accused 18 and 19 also must 
stand. The revision petition is dismissed. 

c . r . k ./ r . g . d . Petition dismissed. 
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Rajamannar J. 

K. Kelu Nair—Petitioner v. T. S. Thiru¬ 
mampu and others — Respondents. 

Criminal Rev. Case No. 473 and Cri. Revn. Pet. No. 
454 ol 1946, Decided 14-7-1947, from order of Addl. 
First Class Magistrate, South Kanara, D/- 25-3-1946. 

Penal Code (1860), S. 499—Good faith—Imputa¬ 
tions in article held, were made in good faith for 
public good. 


The article in question contained matter defamatory 
of the complainant. Inter alia it alleged that he as Patal 
of village P, was guilty of aots of oppression against the 
villagers in discharging his duties and in particular in 
the matter of procurement of grain. It was also alleged 
in the article that the complainant had been taking 
bribes. The article was a descriptive account of a tour 
undertaken by the writer to village P. It described the 
plight of the villagers and in several places gave an 
apparently verbatim reproduction of tbe complaints 
made to the writer by some of the villagers who were 
the victims of the complainant’s oppression. After 
giving an account of what the villagers told him, the 
writer wound up by saying that tho poor people could not 
file a complaint in a Court of law and seek justice and 
that he had written to the Collector asking him to con¬ 
duct an enquiry into the state of affairs existing in the 
village and to punish the persons guilty of oppression. 
There was very little in the article which could be des¬ 
cribed as the opinion of the writer, respecting the con¬ 
duct of the petitioner. The Collector, after an enquiry, 
came to the conclusion that tho allegations made by the 
accused against the complainant were false. The article 
was published before the passing of the order of the Colle¬ 
ctor. The evidence showed that proper enquiries had 
been made of the facts contained in the article andtba 
only after being satisfied that there was an element of 
truth in the statement that the article was published. 

It was contended that in deciding the question of good 
faith the opinion of the Collector who made the enquiry 
should be a decisive faotor : 

Held, that the accused was not guilty and the impu¬ 
tations were made in good faith forthe public good. 
The accused did exercise due care attention before 
he expressed his opinion respecting the conduct and 
“, Q „ the complainant in the discharge of his 

pob™tanctiow. Tba Lt that the Collector, on such 
enauirv as he ohose to make, came to the conclusion 
that the allegations had not been proved did not mean 
that the allegations were not made "in good faith”, i.e., 
that they were made without duo care and attention. 

It was for the Court to determine whether the accused 
acted without due care and attention in making the 
allegations in his article. Nor did the fact, that the accus¬ 
ed did not wait till he received a reply from the Collec¬ 
tor, negative good faith. In matters like this a strong 
public opinion is as effective as departmentaUmUon.^ 

P. Govinda Menon for M. Santosh—lor Petitioner. 

M. Srinivasagopalan for T. K. Rajagopala Aiyan- 
gar —for Respondents. 

Public Prosecutor —for the Crown. 


1948 


Order. —This case arises out of a complaint 
filed by the petitioner one Kelu Nair charging 
the first and the second accused with an offence 
punishable under S. 500, Penal Code, and the third 
accused with an offence punishable under Sec. 
501, Penal Code. The second accused is the pub¬ 
lisher and the third accused is the printer of a 
Malayalam newspaper called “Deshabimani” 
printed and published at Calicut. The first accused 
is tne writer of an article published in that paper 
in its issue dated 25th March 1945 under the cap¬ 
tion, Panathadai village of Kasargad taluk. 
The dancing ground of repression. 1 ' The peti¬ 
tioner alleged that the said article contained de- 
famatory matter consisting of imputations which 
would harm his reputation. To the charge as 
framed by the Additional First Class Magistrate 
South Kanara, on this complaint, was appended 
an extract from the said article of five passages. 
These passages, according to the petitioner, ma¬ 
liciously and falsely made scurrilous attacks 
against him in the discharge of his duties as the 
Patal of Panathady. The Magistrate acquitted 
all the accused of the offences with which they 
were charged on the ground that the article was 
written and published in circumstances which 
would bring it within the ninth exception of s. 

499, Penal Code. The complainant seeks to revise 
this order of acquittal. 

[ 2 ] Undoubtedly the article in question con¬ 
tained matter defamatory of the petitioner. Inter 
alia it alleged that he a3 Patal was guilty of acts 
of oppression against the villagers in discharging 
ms duties and in particular in the matter of pro¬ 
curement of grain. It was also alleged in the 
article that the petitioner had been taking bribes. 
The sole question therefore is whether the accus- 
ed are entitled to the benefit of any of the ex¬ 
ceptions to s. 499, Penal Code. The Magistrate 
considered that the ninth exception applied to 
the case. In revision learned advocate of the 
petitioner Mr. P. Govinda Menon suggested that 
the second exception, if any, was the more appro¬ 
priate to the facts of the case. This exception 
enacts that: 

It is not defamation to express in good faith any 
opinion whatever respecting the conduct of a public 
nt '? th ® discharge of his public functions, or res- 
fj f ln 8 ~l 18 character 60 far as his character appears in 
that conduct, and no further." 

The ninth exception on the other hand enacts 
that: 

''“ i , s D0 ‘ to make an imputation on the 

charactei of another, provided that the imputation be 

made in good faith for the protection of the ?n*e« 8 t at 
p U 6 bl^" ” g 01 0f any ° ,her o” “or the 

The article which is fairly lengthy in form 
appears to be a descriptive account of a tour 
undertaken by the writer, that is the first accus- 

to Panathady. The article describes the plight 
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of the villagers and in several places gives an 
apparently verbatim reproduction of the com¬ 
plaints made to the writer by some of the villa¬ 
gers who were the victims of the petitioner’s op¬ 
pression. After giving an account of what the 
villagers told him, the writer winds up by say¬ 
ing that the poor people could not file com¬ 
plaint in a Court of law and seek justice and 
that he has written to the Collector asking him 
to conduct an enquiry into the state of affairs 
existing in the village and to punish the persons 
guilty of oppression. There is very little in the 
article which can be described as the opinion of 
the writer, respecting the conduct of the peti- 
tioner. The incidents related need no comment 
if true. I do not think it however very material 
in this case to decide which of the two exceptions 
whether the second or the ninth, is the more ap- 
propnate. The only material question which falls 
for decision is whether the expression of opinion 
or the making of the imputation by the accused 
was in good faith.” If it was, the lower Court 
was certainly right in acquitting the accused, 

L3J The learned advocate for the petitioner 
contended that the writer could not be said to 
reacted in good faith” because on 17th March 
i945 he had sent up a petition to the Collector 
o outh Kanara containing almost the same al- 
egations as in the article and without waiting 

° Kr , rG ^ ^ r0ra the Collector he proceeded to 
publish the article on 25th March 1915. It was also 
urged by him that ultimately the Collector, after 
an enquiry, came to the conclusion that the alle¬ 
gations made by the first accused against the 
petitioner were false. The order of the Collector 
on the petition of the first accused is dated 28th 
May 1945, long after the date of the article in 
question. In determining the question of bona 
fides, it was contended that the opinion of the 
superior Government officer who dealt with the 
allegations made by the first accused and who 
made an enquiry should be a decisive factor I 
do not agree. The fact that the Collector, on such 
enquiry as he chose to make, came to the con-1 
elusion that the allegations had not been proved 
does not mean that the allegations were not 
made in good faith”, i. e., that they were made 
without due care and attention. It is for the Court 
to determine whether the first accused acted 
without due care and attention in making the 
allegations against the petitioner in his article ' 
I\or do I think the fact, that the first accused 

CnlIpr°m Waifc h ° received a ™ply from the 
Collector, negatives good faith. In matters like 

this a strong public opinion is as effective as 
departmental action. 

t quesfc,on remains whether the action 

of the accused can be said to have been done 
in good faith. The Magistrate found that none 
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of the accused were actuated by any malice or 
ill-will towards the petitioner. All the]imputations 
and allegations in the article were, as appears 
from the article, themselves based upon what 
was related to the first accused by the villagers. 
Whether the villagers were speaking the truth or 
not, it does not appear to have been suggested 
that the first accused never went to the village 
to collect information. No less than ten defence 
witnesses were examined to prove that proper 
enquiries had been made of the facts contained 
in the article and that only after being satisfied 
that there was an element of truth in the state¬ 
ments that the article in question was published. 
The Magistrate even goes to the length of holding 
that it cannot be definitely held that all the im¬ 
putations are wholly false or unjustifiable. It is 
jtherefore clear that the first accused did exercise 
due care and attention before be expressed his 
opinion respecting the conduct and character of 
the petitioner in the discharge of his public fun¬ 
ctions. I agree with the Magistrate, even assu¬ 
ming the ninth exception to s. 499, Penal Code, 
applied to the case, that the imputations were 
made in good faith for the public good. There is 
therefore no reason to interfere with the order 
of acquittal. The revision petition is therefore 
dismissed. 

C.R.K./s.C. Petition dismissed. 


A. I. R. (35) 1948 Madras 268 [G. N. 136.] 

Horwill and Satyanarayana Rao JJ. 

InreE. K. Krishnan — Accused-Appellant. 

Criminal Appeal No. 6 of 1947, Decided on 11-8-1947, 
from order of Chief Presidency Magistrate, Egmore, 
Madras, D/- 17-12-1946. 

Penal Code (1860), S. 420 — Accused taking 
money from persons and procuring motor-driving 
licence for them by forging applications and get¬ 
ting licences issued by authorities, without “appli¬ 
cants” doing anything — Offence under S. 420, if 

committed — Act of accused, if fraudulent_Injury 

to licencing officer’s reputation, if caused —- Licence, 
if property. 

The. accused used to approach persons desirous of 
obtaining licences for the driving of cars and other 
vehicles and promise them that if they would give him 
a sum of money, he would procure them licences with* 
out the necessity of their undergoing any test. The 
accused who was an assistant to the Traffic Head Cons¬ 
table, arranged every thing for the applicant, filled in 
his form, got a certificate attached to the application 
forged, filled it in as if the test had been completed, 
lmself made an entry in what was known as the Test 
legister and then got the application sent to the various 

officials in the office upon which the licence was in due 
course granted : 

Held that the possible injury to the licencing officer’s 
reputation and the possible harm to the public were 
causes too remote to be taken account of • 28 Mad. 90, 

Ref. ' [ Para 4 ] 

Held however that the act done was fraudulent in 
that it procured an advantage to the accused. It is not 


necessary that the accused should directly gain financi¬ 
ally by inducing the licensing officer to part with the 
licence. The act of granting the licence could not how¬ 
ever be divorced from what went before. It could not 
be said, therefore, that because he had already received 
illegal gratification from the licensee he received no 
further benefit from the issue of the licence: 21 All. 113; 
(1801) 2 East 92; 13 Bom 515 (N.) and 28 Mad. 90 (F.B.) 
Rel. on. [Para 5] 

Held further that the licence was “property” within 
the meaning of S. 420. Any object that is of value to 
one person cannot cease to be property because it pas¬ 
ses into the hands of a person who has no use for it. 
Nor can it be said that an object becomes property only 
when it comes into the hands of some person who has 
an actual use for it. It coaid not be said therefore that 
because to the licensing authority the licence was of 
little or no actual value it was not property. [Para 6] 

Cases referred :— 

1. (’05) 28 Mad 90 (F. B.), Kotamraju Venkatarayadu 
v. Emperor. 

2. (’99) 21 All 113, Queen-Empress v. Mahomed Saeed 
Khan. 

3. (1801) 2 East 92, Haycraft v. Creasy. 

4 . (’89) 13 Bom 515 (N), Queen-Empress v. Vitbal 
Narayan. 


B. T. Sundararajan — for Appellant. 

Asstt. Public Prosecutor — for the Crown. 

Horwill J. —The appellant has been convicted 
by the Chief Presidency Magistrate, Egmore, of 
an offence punishable under S. 420, Penal Code, 
on three-separate counts; and on each count, he 
has been sentenced to one year’s rigorous impri¬ 
sonment and a fine of Rs. 100, the sentences of 
imprisonment to rim concurrently. 

[ 2 ] The charge relates to three offences commit¬ 
ted within the course of a year, from 11-12-1945, 
to 16-4-1946, all of the same description. The 
gravamen of the charge is that the appellant 
used to approach persons desirous of obtaining 
licences for the driving of cars and other vehic¬ 
les and promise them that if they won give 
him a sum of money, (Rs* 35 in one case e 
would procure them licences without the neces¬ 
sity of their undergoing any test. The customary 
procedure to be adopted in a genuine applicaion 
would be for the applicant to obtain a challan 
for Rs. 2 and submit an application with a 
challan, a photograph, and a medical certificate. 

fora licence. If the application is *5* ^firTwhich 
the applicant will have to submit to a test^which 

would be carried out by the Motor Vehicles 
Inspector who, if he is satisfied with the appli¬ 
cant’s skill, will send the application back to the 
office of the Deputy Commissioner, Traffic 
Department, the applicant will then have to pay 
another Rs. 5, whereupon an order for the 
of a licence will be made. The evidence is 
effect that this procedure was not adop 1 
the cases under charge and tbatthe a^P® • 
who was an assistant to the Traffic , 

table, arranged everything for the app ^ an 
in his form, got a certificate attached to the 
implication forged, filled it in as.if th 
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been completed, himself made an entry in what 
is known as the Test Register and then got the 
application sent to the various offioials in the 
office upon whioh the licence was in due course 
granted. 

[3] No less than 7 drivers were examined, who 
all deposed that they were approached by the 
appellant, who took from them various sums of 
money and promised to secure licences for them. 
The requisite entries in the Test Register were 
made by the appellant; and with the exception 
of one case, the signatures in the certificates 
purporting to be granted by the Motor Vehicles 
Inspectors were forged. P. W. 16, an additional 
Motor Vehicles Inspector, and P. w. 17 , a Traf¬ 
fic Inspector who was officiating as a Motor 
Vehicles Inspector, also deposed with the one 
exception above referred to, the signatures purpor¬ 
ting to be theirs on the certificate were not theirs. 
It is argued that the evidence of the drivers is 
not worthy of credence, because they were in 
some measure accomplices. The statements made 
by them, however, were against their own inter¬ 
ests; and it is most unlikely that if they had 
been duly examined and found to be fit to drive, 
they would be willing to depose that they had 
not been submitted to a test. Moreover, their 
evidence is supported by the evidence of p. ws. 
16 and 17, that the certificates were not in 
fact signed by them. We are therefore satisfied 
that their evidence is true. It is true that evid¬ 
ence has not been produced to speak to every 
one of the steps between the preparation of the 
application and the granting of the licence; but 
in view of the proved part played by the appel¬ 
lant, there can be little doubt that he was respon¬ 
sible for the preparation of false certificates to 
the applications and after entry had been made 
in the Test Register by himseif, he had put the 
application in the necessary place in order that 
they might be dealt with in due course by the 
officials concerned. Once an application showed 
that the applicant had been tested, that his 
photograph and a medical certificate were attach¬ 
ed, that he had paid everything that is necessary, 
and that his application was in order, a certifi. 
cate would necessarily follow: 

[4] Cheating is defined in s. 115, Penal Code, 
in these words 

‘‘Whoever, by deceiving any person, fraudulently or 
dishonestly induces the person so deceived to deliver 
nnv property to any person, or to consent that anv 
person shall retain any property, or intentionally in¬ 
duces the person so deceived to do or omit to do any¬ 
thing which he would not do or omit if he were not 
so deceived, and which act or omission cause* or is 
likely to cause damage or harm to that person in body 
mind, reputation or property, is said to 'cheat'.’* 

It is seen from this definition that there are 
two principal ways in which the offence may 


be committed. The fir3t is by fraudulently in- 
ducing a person to deliver property, and the 
second is by intentionally inducing a person to 
do or omit to do anything which he would not 
do or omit if he had not been so deceived and 
which act or omission is likely to cause damage 
or harm to that person in body, mind, reputa¬ 
tion, or property. It is not necessary to say 
very much with regard to the second class of 
cheating. Mr. Sivakaminathan for the Crown 
Prosecutor argues that the act of granting a 
licence was likely to cause damage to the repu¬ 
tation of the licensing officer and to harm the 
public through the grant of a licence to a person 
who had not been found fit to drive. Although 
this argument derives some support from an 
obiter dictum of Benson J. in 2S Mad. 90, 1 we 
are of opinion that the possible injury to the 
licencing officer’s reputation and the possible 
harm to the public are causes too remote to be 
taken account of. 

[5] There remains for consideration the defini¬ 
tion of the first class of cheating. Before the 
appellant can be found guilty under this part of 
s. 415, it is necessary to prove, firstly, that 
the licensing officer was fraudulently or disho- 
nestly induced to part with the licence and, 
secondly, that the licence is property. We agree 
with Mr. Sundararajan that *'fraudulently” and 
dishonestly” imply somo idea of wrongful loss 
to a person or wrongful gain; but we are satis¬ 
fied that the act done was fraudulent in that it 
procured an advantage to the appellant. It is 
not necessary that the appellant should directly 
gain financially by inducing the licensing officer 
to part with the licence; although we think that 
he did. In the case above referred to, 28 Mad. 90 1 
the learned Judges considered at considerable 
length what has to be proved to establish that 
an act was done fraudulently. They quoted with 
approval a passage from Sir James Stephen’s 
History of the Criminal Law of England”, 
Volume II, page 121 in which we find: 

"A practically conclusive test of the fraudulent 
character of a deception for criminal purposes is this - 
Did the author of the deceit derive any advantage 
from it which could not have been had if the truth had 
been known ? If so , it is hardly possible that the ad¬ 
vantage should not have had an equivalent in loss nr 

fraud ” 1038 l ° S ° me 006 e,S6 ’ and ’ ‘ f S0 ’ there was 

They also refer with approval to a dictum of 
Banerp J. in 21 all. ua* to the same effect and 
o a passage in (isoi) 2-East 92 ’ accepted by 
the Bombay High Court in 13 liom. 515 (note)’ 
where fraud is defined thus : 

* raut * ' 9 meant an intention to deceive whether 
it be from any expectation of advantage to the party 
himself or from ill-will is immaterial.” 1 ‘ 

It is clear from this and from other cases 
which have considered the meaning of fraud 
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ijhafc fraud is committed if any advantage is 
expected to the person who causes the deceit. 
It is argued here that the appellant did not get 
any advantage from his deceit, because he had 
already received illegal gratification from the 
licensee and he received no further benefit from 
the issue of the licence. The act of granting the 
licence cannot however be divorced from what 
went before. The appellant entered into an 
agreement with the licensee to give him a certi¬ 
ficate if the licensee gave him a sum of money. 
In order to fulfil his agreement, it was necessary 
for the appellant to obtain a licence from the 
licensing authority. He procured that licence 
from the licensing authority and was thereby 
enabled to fulfil his agreement. It seems to us 
that it was an advantage to the appellant to be 
able to fulfil his agreement; for, if he had not 
done so, it is unlikely that the would-be licensee 
would have taken no further steps. The appel¬ 
lant could not, with impunity, have taken from 
different people sums of money, promising to 
procure licences for them, and taken no steps to 
acquire them. If he took the money and in 
order to fulfil the agreement deceived the licen¬ 
sing authorities and obtained licences, its seems 
to us that he derived an advantage, and so his 
act in procuring the licence was a fraudulent one. 

[6] The further question is whether the 
licence was property. It is not denied that the 
licence was property in the hands of the licen¬ 
see. It is argued that it did not become pro¬ 
perty until it reached the hands of the licensee 
and that when it was -in the possession of the 
licensing officer as well as when it was in the 
possession of the appellant it was not property 
but merely a worthless piece of paper. We are 
prepared to agree that not every tangible object 
may be property. A piece of discarded rubbish 
thrown away in the street is perhaps not pro¬ 
perty; but we do not think that a licence can 
be placed in the same category. It is true that 
it had no monetary value to the licensing autho¬ 
rity, but apart from the intrinsic value of the 
paper on which it was written it had a subs¬ 
tantial potential value. As soon as the license 
reached the hands of the licensee, it had an ac¬ 
tual value; but even before it reached his hands, 
it was of value to the appellant, because with¬ 
out that licence he would have been unable to 
fulfil hia agreement and to have retained the 
money that was given to him. It seems to us 
that any object that is of value to one person 
cannot cease to be property because it passes 
into the hands of a person who has no use for 
it. Nor can it be said that an object becomes 
property only when it comes into the hands of 
some person who has an actual use for it. For 
example, if ▲ were to make out a cheque in 


favour of B and keep it In his drawer with the 
intention of giving it to B when he met him, 
could it be said that the cheque was not the 
property of A while it was in his drawer, merely 
because it was of no value to A as long as he 
retained it ? The licensing authority was not 
willing to part with the licence except to the 
person in whose name it was issued and he was 
parting with it for valuable consideration paid 
by the licensee. We do not therefore think that! 
because to the licensing authority the licence 
was of little or no actual value it was not pro-1 
perty. 

[7l It is pleaded on behalf of the appellant that 
the sentence should be reduced in view of the 
circumstance that the appellant has lost his 
employment. We however cannot lose sight of 
the fact that the appellant, as a public servant, 
had a special responsibility to the public. We 
do not therefore find sufficient reason for inter¬ 
fering with the discretion exercised by the Chief 
Presidency Magistrate. The appeal is dismis¬ 
sed. 

C.R.K./h.G.D. Appeal dismissed. 
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Rajamannar J. 

In re A. K. Gopalan Nambiar — Petitioner. 

Criminal Rev. No. 1032, and Cri. Rev. Petn. No. 987 
of 1946, Decided on 1-8-1947, from judgment of 
Sessions Judge, North Malabar Division, D/- 23-9-1946. 

(a) Police (Incitement to Disaffection) Act (1922), 
S. 3— Speech inciting police to disaffection—Re¬ 
porter not taking down whole speech but portions 
of it—Conviction based on such portions— Validity . 

Where the reporter who was present at the time 
when the accused delivered his speech inciting pol'ce 
to disaffection, has not taken down the whole spe -ch 
but only necessary portions of it and there is nothing 
to show that such portions as were taken down were 
taken down incorrectly or that the exMrpta of the 
speech were not a fair representation of the general 
drift of the speech, a conviction can be based on e 
speech so taken down in parts : 17 A. I. R. 193 . 

86, Foil.; 23 A. I. R. 1936 Cal. 624 ; 8 A. I. R- 19‘ 6 
Bom. 9 and 29 A. I. R. 1942 F. 0. 22, Dating ^ 

addressed directly to police. 

In order that a speech may amount to an of enw 
under S. 3, it i 3 not necessary that the words should bo 
addressed directly to the members of the police force. 

It is sufficient that the speaker intended that his words 
should reach the members of the police force so hat 
they may act according to his appeal [Para 3J 

(c) Police (Incitement to Disaffection) Act (1922), 

S. 3—Scope. 

Where the general trend of the speech was not only 
an attack on the p»lice but was also calc llated to create 
disaffection among them against the Government ana 
also to incite them to go on strike, the speech wow d 

fall within S. 3. « 
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Cases refered :— 

1. (’36) 23 A.I R. 1936 Cal. 524 : 63 Cal. 588 :164 I. C 
1071 : 37 Cr. L. J. 1077, Sachindas v. Emperor. 

2. (’17) 39 I. C. 807: 3 A I R. 1916 Bom. 9: 18 Cr. L. J. 
567, Bal Gangadhar Tilak v. Emperor. 

3. (*42) 29 A. I. R. 1942 F. C. 22: I. L. R. (1942) Ear. 

F * C * 38 : 43 Cr - L - 504 : 200 
I. C. 289 (F.C.), Niharendu v. Emperor. 

4 (’31) 123 I. C. 572 : 17 A. I. R. 1930 Lah. 86 : 31 
Cr. L. J. 562, Sant Ram v. Emperor. 

5. (1911) 22 Cox C. C. 729, Rex v. Bowman. 

A. Ramachandran—tor Petitioner. 

Public Prosecutor and P. Chandra Rcddi—iox the 
Crown. 

Order—The petitioner was convicted of an 
offence punishable under s. 3 of the Police 
(Incitement to Disaffection) Act, 1922 , and sente¬ 
nced to rigorous imprisonment for four months 
by the Sub-Divisional Magistrate, Tellicherry. On 
appeal the conviction was confirmed but the 
sentence was reduced to three months rigorous 
imprisonment. The charge was based on a 
speech delivered by him at a public meeting 
held on 30-4-1946 at Taliparamba Road. Sec¬ 
tion 3, Police (Incitement to Disaffection) Act, 
1922, runs as follows: 

“Whoever intentionally causes or attempts to cause 
ot does any act which he knows is likely to cause 

dl Tlv C i io ^ , to ^ ard ? His Majesty or the Government 
established by law in British India amongst the mem¬ 
bers of a police force, or induces or attempts to induce 
or does any act which he knows is likely to induce’ 
any member of a police force to withhold his services 
or to commit a breach of discipline shall be punished 
W)th imprisonment which may extend to six months 

ol with both^’] 1 mRy 6Xtend t0 tW ° bUDdred ru P«*i 

The particular passages which according to 
the lower Courts fall within this section are the 
following : 

“It is the good-for-nothing persons and idiots who 
join the police service . . . M-ist of the present day 
police officials are erstwhile table cleaners in hotels and 
tea-shops. They beat with lathis for the sake of Rs. 18 
• • • None with honour of family greatness would inn 
the police force: to-day a policeman does not get enouch 
food to fill his belly. He gets a ration only like an 
ordinary man. Then why should he beat the people of 
the country ? ... If it is for their belly let them throw 
away the lathis and turbans and come to our union 
office and join as volunteers. We would give them Rs 
20 or Rs. 25, ns salary ... The life of a policeman is’ 
very pitiable Ho does not get a living wage; no food 
and clothing Such is his life... It is because they 
have realised the falsehood of tbo British Imperialism 
in many places where strikes for amenities of life have 
commenced, the policemen and miltary refuse to open 

T^W DCb y eall8ft , t,on has n ot dawned on the Mai bar 
police . . . The policemen should not molest poor 

theDmtr^t" LCar,n ? l ^ 6 W ° rd, ‘ ° f tbe Circ,e inspector, 
the D.fltr ct superintendent of Pol ce, the Deputy Supe- 

“ nt ° P t- Ce ^ V In 11 6 event of the police 
of Malbar striking work, xve will h. Ip to the h£t 

our ab.l ty by calling public meetings wherein myself 

will bespeaking and by collect ng money make the 
BIT ke a BUCCOH* M 

L] 'I he learned advocate for the petitioner 
first contended that the conviction was bad be 
cause the report of the speech by p. w. l, the 
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police constable who took it down, was not full 
and adequate. Reference was made to the ad¬ 
mission of the constable that he noted down 
only portions of the speech which he considered 
necessary for his purpose. P W. i, did not know 
short-hand and he admitted that he could not 
write down a speech in its entirety as it was 
being delivered. The learned advocate for the 
appellant relied on the observations in A. i. r. 
1936 cal. 524 1 at p. 525, 39 I. C. 807 3 and A. I. r. 
(^9) 1912 F. c. 22. 3 No help can be derived from 
any of these decisions on the question raised by 
him. Ail these decisions say that the speech 
must be read as a whole. Undoubtedly so in the 
sense that a sentence or two should not bo torn 
out of context and a conviction based purely on 
that part of the speech completely disregarding 
the tenor of the speech in its entirety. On this 
point I am inclined to adopt the view 

,vo4 en - by , 1 Dalip SiD S h J * iD 123 i. c. 
572 in dealing with a contention suoh as 

is raised m the present case, viz., that the whole 
of the speech had not been taken down. It was 
held by that learned Judge that when the whole 
ot the speech was not taken down by the re¬ 
porter but only portions and there was nothing 
to show that such portions as were taken down 
were taken down incorrectly or that the excerpts 
o the speech were not a fair representation of 

6 i/ e u ei *i a ^ speech, a conviction 

could be based on the speech so taken down in 

parts. In this case we have not only the report 
as taken down by the police constable, p. w. x 
but we have also his own evidence as to the 
general drift of the speech. It has not been 
proved that there were any serious omissions 
which could have given a completely different 
aspect to the speech. While I am anxious not to 
be understood to encourage a mutilated report- 
mg of a speech to be used to support a convic- 
etion, I do not consider that it will bo in the 

merclv h! " 0t t0 SUpporfc a eviction 

merely because every word uttered by the 

speaker has not been taken down verbatim. 

L3J Another point pressed before me was that 

the sjieech was not addressed to the members 

of the police force and the evidence shows that 

tne only policeman present was p. w. l who 

was in mufti. In my opinion, it is not necessary 

that the words should be addressed directly to 

the members of the police force to attract the app. 

licat.on of s. 3 of Act XXII of 1922. No doubt it 

wdl be a clear case when the address is directed 

to him. A similar contention was negatived by 

f Au 1D (l9 \ l) 22 Cox c C 729. 6 It is ob¬ 
vious that the speaker must have intended that 

h,s words should reach the members of the 

czxr 80 that ^ ey may acc ° rdiD s to 
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[ 4 ] There can be no doubt that the general 
trend of the speech was not only an attack on 
the police but was also calculated to create dis¬ 
affection among them against the Government 
and also to incite them to go on strike. The 
speech would therefore fall within S. 3 of Act 
xxn of 1922. The accused was therefore rightly 
convicted and the sentence as reduced by the 
ilearned Sessions Judge cannot be said to be 
severe in the circumstances. The revision peti¬ 
tion is dismissed. 

C.R.K./d.S. Revision dismissed. 


A. I. R (35) 1948 Madras 272 [C. N. 138.] 

Satyanarayana Rao J. 

A. Narayana Nair — Petitioner v. The 
Secretary , Triplicane Urban Co-operative 
Society Ltd., Respondent. 

Civil Revn. Petn. No. 1502 of 1946, Decided on 
5-11-1947, from order of Sm. C. C. Judge, Madras, in 
N. T. A. No. 203 of 1945. 

Madras Co-operative Societies Act (6 (VI) of 
1932), S. 51 — “Dispute regarding disciplinary 
action etc.”—Dismissal of motor driver for absence 
without leave — Phrase applies — Jurisdiction of 
Civil Court not barred. 

Where the Secretary of a Co-operative Society dis¬ 
missed the motor driver of the society as he was 
frequently absenting himself from work without leave, 
the dispute whether the action taken by the Secretary 
is proper or not is one “regarding disciplinary action 
taken by the society . .. against a paid servant of the 
Society ” and being outside the purview of S. 51 
the bar imposed upon the jurisdiction of the Civil 
Court by the section does not arise. [Paras 3 and 4) 

K. S. Narayana Iyangar — for Petitioner. 

C. Rangastoami Iyengar — for Respondent. 

Order _This is a revision petition by the 

plaintiff against the judgment of the Full Bench 
of Small Causes Court, Madras, in N. T. A. No. 
203 of 1945 dismissing an application for new 
trial. 

[2] The suit was instituted for recovery of 
R8. 97-1-0 from the defendant, the .Secretary, 
Triplicane Urban Co-operative Society Ltd, as 
damages for wrongful dismissal. The plaintiff 
was employed by the defendant society as driver 
of motor car on a monthly salary of Rs. 2S plus 
allowances but was dismissed on the 6th April 
1945, according to the plaintiff, wrongfully and 
without any just cause. The defendant in the 
pleas filed on his behalf maintained that the 
dismissal of the plaintiff was for good and suffi¬ 
cient cause as he was constantly absenting him¬ 
self from work without leave and was shirking 
work and that the jurisdiction of the Civil 
Court was barred under s. 51, Madras Co-opera¬ 
tive Societies Act. The question of jurisdiction 
was disposed of as a preliminary point by the 
Judge of the Small Causes Court who upheld 
the objection of the defendant and directed the 


return of the plaint for presentation to proper 
Court. The plaintiff then 'filed an application 
for new trial, Application No. 203 of 1945 which 
was disposed of by a Full Bench of the Small 
Causes Court. The Full Bench agreed with the 
contention of the learned trial Judge and con¬ 
firmed his order. The plaintiff complains 
against this order. 

[3] The only question that arises for consi¬ 
deration is whether the jurisdiction of the Civil 
Court is barred by reason of S. 51, Madras Co¬ 
operative Societies Act. According to that sec¬ 
tion 

“If any dispute touching the business of a registered 

society arises.(c) between the society or its 

committee or any past committee or any officer, agent 
or servant or any past officer, 'past agent or past 

servant.of the society such disputes shall be 

referred to the Registrar for decision.” 


An exception however is recognised in this 
section in respect of disputes regarding “dis 
ciplinary action taken by the society or its com 
mittee against a paid servant of the society.' 
The dismissal of the plaintiff is the result of the 
disciplinary action taken by the defendants as 
the plaintiff was frequently absenting himself 
without leave and therefore the defendants claim 
that their action is justified. The dispute, there¬ 
fore, now between the plaintiff and fchedefen-j 
dant is whether the action taken by the society 
by way of punishing the plaintiff by dismissing 
him from service is proper or not and this dis¬ 
pute is within the exception. The reliefs claim¬ 
ed in the plaint also are based on the allegation 
that the dismissal of the plaintiff from service 
was wrongful. My attention has been drawn to 
a judgment of Kuppuswami Aiyer J. where the 
learned Judge held that a claim by a dismissed 
servant of a Co-operative Society for recovery 
of provident fund, travelling allowances and the 
value of some stationary and postage and a 
small fraction of salary raised a dispute touching 
the “business” of a registered society and there¬ 
fore the jurisdiction of the civil Court was 
barred. It was not a case in which the dispute 
raised can be said to be a dispute regarding dis¬ 
ciplinary action. Further in that case no refe. 
rence was made to the exception already noticed, 
perhaps rightly, and therefore that decision 
Cannot be treated as authority on the construe- 
fcion of the exception contained in S. 51 (vide the 
judgment in c. R. r. No. 1134 of 1940). 

[ 4 ] I think therefore that on a plain reading 
of the section the dispute in this case is a dis¬ 
pute which is outside the purview of S. 51 an 
therefore the bar imposed upon the jurisdiction 
Df the civil Court by that section does not arise. 
The result is the orders of the Courts below 

Greeting the return of the plaint f ° r P re ^ nta " 
tion to proper Court are set aside and the suit is 
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remanded to the trial Court for disposal on the 
merits and the plaintiff is entitled to oosts 
throughout. The coats in the trial Court are 
fixed at rs. 10 . 

C.R.k./d.h. Order accordingly . 

A. I. R. (35) 1948 Madras 273 [C. N. 139.] 

FULL BENCH 

Gentle C. J., Rajamannar and 
Yahya Ali JJ, 

In the matter of a pleader, Madura. 
Referred Case No. 57 of 1947, Decided on 15-12-1917. 

i0ners Act (l879 >’ S ‘ 13 M-Pleader 
knowing that he was necessary witness and would 

be called as such giving evidence without cancell¬ 
ing vakalat—Such conduct is improper. 

Wliere a pleader prior to the hearing or trial of a 
suit knows that he is a oecessary witness and would be 
called as a witness in tbo suit, but continues to act in 
an active capacity as counsel and gives evidence with¬ 
out cancelling the vakalat, such conduct is improper 
and deserves condemnation I 29 A.I R. 1942 Mad. 691 
(S.B.), Approved. [Para u] 

(Quaere) It is doubtful whether such conduct amounts 
to professional misconduct so as to come within tho 
purview of S. 13 (b). [p ar a 

Oases referred :— 

t 79 , : 29 a , ir - 1942 Mad - 691: 
ohLL?In re/ 44 ^ U J ' 114 C ' 3 ' *«k»tT 

R ' 1925 Mad> 1153 : 91 r - C. 65 : 27 
ur * jj. j. 33, Mannargau v. Emperor. 

The Advocate-General —for the Crown. 

Ii. Oopalaswami Iyengar —.for Pleader. 

The complainant in person. 

Gentle C. J. — This cose comes before the 
Court under S. 15, Legal Practitionera Aot, upon 
the finding expressed by the learned District 
Judge of Madura after holding an inquiry into 
a complaint against a pleader of professional 
misconduct. The relevant provisions of that Act 

at ^h« R^hr 8 ' f Whi °, h P rovide9 follows : 

tUinb gh m * y a,so ’ ***** 8uch inquiry as it 
thinks fit, suspend or dismiss any pleader or mnkhtqr 
holding a certificate as aforesaid- mukhtar 

X x x 

(1) who is guilty of fraudulent or grossly imoroncr 
conduct in tho discbargo oi his professional duty.” ^ 

Ihe pleader was engaged by clients to propound 

a wil as the last testament of a deceased person. 

He filed a vakalat, together with tho necessary 

InT^d grant of probate. 

aL^nJ d u h6 u W,U tha pleader not an 

attesting witness, but, according to his own state. 

ment contained in his counter affidavit affirmed 

on 28-7-1917, he had drafted the wU an 7 ”„ 

present at the time it was executed by the teT 

tm and s.gned by several attesting witnLTs 

[ 2 ] A caveat was entered and, after the pr0 - 
oeedmgs were treated as a testamentary suit, a 
written statement was filed by the caveator 

me^ A the wiu was not « <* 


was not executed in due form and that the per¬ 
son propounding it, together with those who 
prepared it, were conspiring together (0 obtain 
improperly, a grant of probate of an instrument 
which purported to dispose of her property It 
was oleady manifested, when the written state- 
ment had been filed and had been received by 
the pleader, that he was a necessary and essen¬ 
tial witness of execution. Of that there is no 

doubt. In para. 5 of his affidavit he states as 
follows : 

b 7 th ° t€stfttlix 1 Wrt9 aIso Present when 
the will was duly executed by the testatrix and attested 

vLT l L n ^ S63 K evidence besides being n-h- 

obUy.” absolutel y nece&sary in a contested case espe- 

He knew, therefore, prior to the hearing or trial 

KST; 5£X-“ 

parties propounding the will. 1 ° f t 0 

[3] Ihe pleader did not cancel his vakalat 
He continued, together with another pleader who 
was hie senior, to act ae counsel on behalf of the 
propounders of the. will and he appeared at he 
^ together with the other pie Je^ couni, 
When the time arrived for him to do cn Th. 
pleader left hie position in the Court at the'seat 
reserved for counsel, entered the witness W 

° f due esecuti0D thereafter 

immediately returned and assumed his position 
and place as counsel. Indeed, in regard^o one 
witness, at least, subsequently called by the 

ifin r ess P V ’ 8 P ' 8ader cr03S - exa mined that 

t4] In para. 6 of his affidavit the pleader 
that he did not conduct the trial; it was in^the 
complete charge of Mr. R, V. Srinivasa Iye r 

a™«ivi M ,i„n 

rule that a lawyer annearma n ,QVariabIe 

fit " °t 0Dl ^ ** withdraws hi^vaka 0 
lat. In the argument before us learned 

sel, appearing on behalf of the pleader sou^h fn 

place some reliance npon the submission 

since other counsel was engaged who m , h ' 

charge, the circumstances were different to wl "J 

they would have been had the pleader , 

alone on behalf of his clients for whom F mi ' ed 

evidence. That argument n, nm i i° m save 

and, unhesitatingly, is rejected aooe Pted 

teJESS 

as the pleader should have candle? hisTakakt 
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in the nature of oversight and, to adopt the 
words of learned counsel, it never struck the 
pleader that he should have cancelled the vakalat 
before he turned himself into a witness. 

[6] In the present instance, the necessity for 
the pleader to give evidence did not arise out of 
some unexpected course which the trial took and 
which was not apparent previously. Here, 
dearly, the pleader was fully aware, as he him- 
self says in his affidavit, before the trial that he 
was an essential and necessary witness. Never¬ 
theless, he continued as counsel right to the end 
of the trial and the judgment interrupted only 
by a temporary cessation of acting in his pro¬ 
fessional capacity while he wa3 testifying in the 
witness box. It is beyond doubt that the pleader 
should have cancelled his vakalat and ceased his 
professional connection with the case immedia¬ 
tely he had perused the written statement and 
was then aware that his evidence was essential 
and that he would have to be a witness at the 
trial. His conduct in giving evidence without 
cancelling the vakalat and continuing to act in 
an active capacity as counsel was improper. 

[7] The question which arises in the present 
instance is whether that conduct amounts to 
professional misconduct, that is to say, whether 
it comes within the words in cl. (b) of S. 13, 
Legal Practitioners Act, and was grossly impro¬ 
per conduct in the discharge of his professional 
duty. 

[8] In 1942-2 M. L. J. 479, 1 it was observed in 
the course of the judgment of the Full Bench 
delivered by Sir Lionel Leach C. J., that, 

“ a person who is appearing as counsel should not 
give evidence as a witness. If in the course of the pro¬ 
ceedings it is discovered that he is in a position to give 
evidence and it is desirable that he should do so, his 
proper course is to retire from the case in his profes¬ 
sional capacity." 

There, the charges of professional misconduot, 
which were being considered did not include one 
of the like which is now before us. The charges 
related to other matters, but it emerged during 
the course of the proceedings that the pleader 
had given evidence on behalf of his client with¬ 
out having terminated or cancelled his vakalat, 
and the observations, to which reference has been 
made, are clearly by way of obiter dictum. 
Nevertheless, if I may respectfully say so, I 
agree entirely with what was said there. 

[9] A number of authorities have been cited, 
but in none has the question arisen whether the 
circumstances, which arise in the present in¬ 
stance, amount to professional misconduct. In 
most of the cited cases the point which required 
deoision was whether a witness was incompetent 
to give evidence by reason of his position as 
counsel and whether any attention ought to be 
paid to the evidence given. In all the authori- 


A. h B* 

ties, the finding is that the^ evidence waa 
admissible and the witness, in spite of his pro¬ 
fessional connection with the case, was not an 
incompetent one. 

[10] In A.I.R. 1925 Mad. 1153, 2 counsel appear¬ 
ing for an accused in a criminal prosecution 
was cited as a witness for the Crown. There¬ 
upon, immediately he disengaged himself as 
counsel for the accused. His conduct in doing 
that was criticised but was held to have been 
perfectly correct. There were observations made, 
that, when such circumstances arose, sufficient 
notice should be given to the accused to enable 
him properly, to be represented when the advo¬ 
cate, previously appearing for him, was becom¬ 
ing a crown witness and had to retire from the 
case. Many of the decisions describe the con¬ 
duct, of which complaint is made here, as un¬ 
desirable. 

[11] The Bar Council of Patna and the Bar 
Council of Allahabad have made rules regarding 
the matter now under consideration. Doubtless 
those rules were made in consequence of the 
observations, in the several authorities, that the 
conduct of a practitioner in giving evidence on 
behalf of his client, without terminating hig 
vakalat, is undesirable. The general effect of the . 
rules, made by the two Bar Councils mentioned 
above, is that no advocate should accept a re¬ 
tainer if he knows, or has reason to believe, that 
he is likely to be a witness other than a purely 
formal witness or that his own conduct is likely 

to be attacked in the proceeding and that, if an 
advocate does accept a brief or retainer in such 
proceedings and subsequently it comes to his 
knowledge that he will be, or is likely to be, a 
witness, he should immediately retire from the 
case. 

[12] There is no such rule contained in the 
rules of the Bar Council of Madras. Unquestion-I 
ably the conduot of the pleader was improper I 
and is deserving of condemnation. It is not|_ 
sufficient for him to say, in answer to the charge 
made against him , that it escaped his notice; there 
was necessity for him to have cancelled s 
vakalat and to have retired from the case. The 
learned District Judge expressed a finding that 
the pleader was more guilty of an error in the 
proper exercise of his discretion in not withdraw¬ 
ing his vakalat before he gave his evidence 
rather than that he was guilty of any act of 
professional misconduct. I am unable to subs¬ 
cribe fully to the reasons which the learned 

District Judge has given. 

[13] As mentioned previously, the question 
which requires decision now is whether the 
pleader’s improper conduct amounted to profes¬ 
sional misconduct so as to come within the pur¬ 
view of cl. (b) of S. 18 of the Act. In the absence 
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of any authority and in the absence of any rule 
corresponding to those which form part of the 
rules of the Patna and Allahabad Bar Counoils, 
it seems to me that there is a doubt whether the 
act is one which can be said to come within the 
provisions of cl. (b) of S. 13 and, if, it does not, 
whether the pleader’s conduct is such that it 
justifies this Court suspending or dismissing the 
pleader or, indeed, finding him guilty of conduct 
justifying dismissal or suspension. Since there is 
that doubt, it must be exercised in the pleader’s 
favour and for that reason the finding by the 
learned District Judge will be accepted. 

[14] I wish however to make it perfectly clear 
I that the conduct, of which the pleader was guilty 
in this case, was, as I have already stated, im¬ 
proper and in no circumstances can it be con¬ 
sidered that it was anything other than deserving 

[15] I desire to express one further observa¬ 
tion. It is to suggest that the members of the 
Bar Council of Madras should, at the earliest 
possible date, give consideration to the desirabi. 
lity and possible necessity for making a rule 
which corresponds to the rules which the Bar 
Councils of Patna and Allahabad have framed, 
it is appreciated of course that any rule which 
the Bar Council may make will have applica- 
tion to advocates alone and not to pleaders. 

Rajamannar J—I agree entirely. 

Yahya Ali J,—I too agree. 

O.K.K./D.8. Order accordingly. 
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Katragadda Brahmayya, minor by mother 

and guardian Katragaada Jagadamba and 

others — Appellants v. Katragadda Balatri. 
pura Sundaramma and others—Respondents. 

18-n‘m 7 P “? nt A ? p r' No - 101 ° ( 19 «. Decided on 
.oM 1 I9 J 7, fr ?™ Judgment and decree of Chandra- 
fiokhara Aiyer J. in H.A. No.135 of 1945, D/-28-8-1946 

ten.. Dimifafion Ac' (1908), Art. 139 - Nature of 

tenant L r P “f' SS10n ~ Suit by landlord against 

Tenant pleadin^o^" ° n ground of ex P ir y of lease- 

admission of tenancv^bef Mght “ U amoun,s to 
is upon tenant B “^" 

owner °T r tbe ^taTtT ,££? “ ^ “T* °' tha 
“landlord” and “tenant” in their wi^t 8 the words 
a defence of permanent occupanoy right 
olama for possession by the landlord nn th! 8ed *° a 
expiry of lease, there is. 

Sisi 

law referred y Wad> 617 * proved. Case 
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The burden is upon the tenant to establish an occu- 

E " ght R ^ Pleaded as an answer to a 

P O ,l a n laDdlord: ^ A. I. R. 1924 

P. C. 60 and 7 A.I.R 1920 P. C. 67, Itel. on. [P tt ra 18] 

Annotation:—(’42-Corn) Lim. Act, Art. 139, N. 12. 

,o (b) ,L ranSfe . r . ° f Pro P er »y Act (1882),-Chap V 
Ss> 10 ? 1° 116 > — Applicability — Rules infec¬ 
tions of Chapter V are founded upon reason and 
equity and are applicable to agricultural leases. 

Although S. 106, T. P. Act, does not apply to leases 
for agricultural purpose by virtue of S. 117 of the Act 
neverthdess the rules in S. 106 and in the other sec- 
tmns (b. lOo to 116) m Chapter V of the Act are 
upon reason and equity; they are the princi- 

° f Engl,s , h ,a . w and *»»oald be adopted as state¬ 
ment of the law in India applicable to agricultural 
cases : Case law relied on. [Pala 211 

Annotation : (’45-Com) T. P. Act, S. 10-3, N. 1; 

(c) Limitation Act (1908), Art. 139 - Nature 
of tenant s possession — Mere non-payment or 

£«H? ntln ? an y 0f payment of rent does not by 
itself create adverse possession. y 

Mere non-payment of rent or discontinuance cf 

sessten A landing n0t ’ by ltael£ ’ creat0 adverse P*- 

have fallen d d ?u CaD u recover arrears of rent which 
have fallen due within three years of suit but lie can- 

f f ° rCe ’ by actl0D ’ P ayment of anterior arrears. In 
nnln ; on :P ay “ en t for 12 years, no suit lies for rent 
£ dnr,ng tbe nine of those years. By with- 

himself °1 rent ’ a tenaut > cannot place 

u [ > effect; ln the position of a third party and 
assert that the relationship of landlord and tenant has 
ereby terminated and he has converted his occupa- 
lon from a lawful one into an unlawful one sa that, at 
e expiration of 12 years, the landlord is prevented 
from recovering possession of the land dornised. So 
far as the Limitation Act is concerned, the failure by a 
tenant to pay rent is merely non-payment but has no 
p D r e o 7 « DCe ? ther than as above stated: 9 A. I. R. 1922 

P - °- 96 ' 

Annotation : (’42-Com) Lim. Act. Art. 139, N. 12. 
Cases referred :— 
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Oh^h Soo Tuan v. Khoo Saw Ch«>w. 

t a 22 L¥ ^ Bd ' 686 : 9 A * R - 1922 P. C. 292 : 49 
kft-t'p 8 V 68 a' C ' ^ P ‘ C ^’ Okldambara Sivapro- 

1. ^ R 19 2 1 

vi ChetUox^' ^ Nai ° a P^i Marakayar 

6 *(ni;L. R. (1933) Mad. 888 : 25 A. I. R 1900 

Subramania] ^ 9 L 9 ° 3 ’ Laka — 

7 D. (, Ko , tayya M8d ' 2 "' VMkata N “ raai » ha ™du v. 

9 (’90) 13^d d «n’ A Venktacbar ffi v. Kandappa. 

10 ?2 U 7 M d T 6 °i Ap P o ara0 v ' Subbanna. 

82 I 2 p r!rt M ^ L hK J ' 65 V 11 A ’ L R - 1924 Mad - 907 : 

11 roni £ uf b ?Z5 7a * a Vl Narasimha Rao. 

i'A 2 ?r - 4 fit'e 5 i 6 ,V J A ’ L Rl 1920 p - C. 67 : 47 
Venkatachala OonndIn. <P ’ C °’ SethuratDam ^ 
X 6 ntl 6 t C&l 22 V 16 L A - 6 •' 5 Sar. 275 (P. 0 .), 

Secy of State v. Luohmeswar Singh. * 
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Bommakka. 
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Goundan. 
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G. Gopireddi. 

18. (’23) 2 Pat. 38 : 9 A. I. R. 1922 P. C. 272: 49 I. A. 
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Baldeo Singh. 

19. (’81) 3 Mad. 118, Trichurna Perumal v.Sanguvien. 

20. (’06) 29 Mad. 42, Jalasutram Lakskminaravanan 
v. Venkata Naraaimka Naidu. 

21. (’15) 37 All. 557 : 2 A. I. R. 1915 P. C. 96 : 42 
I. A. 202: 30 I. C. 299 (P. C.), Bilas Kunwar v. Desraj 
Ranjit Singk. 

Ch. Raghava Rao — for Appellants. 

P. Somasundaram and C. V. Narasimha Rao — 
for Respondents. 

Gentle C. J. — This Letters Patent Appeal 
arises out of a suit in the Court of the District 
Munsif of Repalle in "which the plaintiff (res¬ 
pondent) claimed possession, rent and mesne 
profits in respect of two acres, 59 cents of agri¬ 
cultural minor inam land from defendants 1, 2 
and 3 (appellants l, 2 and 3); no claim was 
made against defendant 4 (appellant 4) nor 
against defendant 5 and 6 (respondents 2 and 
3); the last two named parties were joined, pro 
forma , as they were vendors of the land in suit 
to the plaintiff whose claim they supported. The 
learned District Munsif dismissed the suit; an 
appeal by the plaintiff to the Court of the Sub¬ 
ordinate Judge of Tenali was allowed; a second 
appeal by defendants 1 to 4 to this Court was 
dismissed by Chandrasekhara Aiyar J. who, on 
the ground that difficult questions were involved, 
granted a certificate to prefer an appeal pur¬ 
suant to the Letters Patent of the Court; upon 
that appeal coming before a Bench, reference 
was made to two decisions of this Court, each 
given by a Bench, in 51 M. L. J. 510 1 and 80 
M. L. W. 583, 2 which, it was stated are in con¬ 
flict. The appeal has been posted before a Full 
Bench since it is convenient for ail points aris¬ 
ing in it to be heard at the same time. 

[2] The plaintiff’s case was that the ancestors 
of defendants 5 and 6 were absolute proprietors 
of the inam land in suit, the grant in their 
favour, at a time immemorial, being of both the 
kudivaram and the melwaram rights; by a deed 
of sale dated 19-11-1937, defendants 5 and 6 
conveyed to the plaintiff those rights, together 
with the right to the rent in arrear due from 
the tenant or tenants; at the date of the sale the 
father of defendant 1 was the tenant, he was in 
arrear with the rent for the previous three 
years; after the purchases by the plaintiff, she 


let the land to the father, for fasli year 1846, 
that tenancy terminating by effluxion of time 
before the institution of the suit; the land was 
sold at a collusive court auction to defendant 4 
and the sale deed was later executed in favour, 
and in the name of defendant 2 as purchaser; 
defendant 3 claimed to be the tenant of defen¬ 
dant 2 ; those transactions were not real or 
genuine ones and by them defendants 2 to 4 
acquired no right to, or in the property in suit; 
defendants 2 and 3 were trespassers upon the 
land. As against defendant l possession was 
claimed by virtue of the termination of the lease 
in his father’s favour, by effluxion of time, 
together with rent unpaid for three years prior 
to the suit and, against defendants 2 and 8, as 
trespassers, for possession and mesne profits for 
a like period. No claim was made against 
defendant 4. 

[3j Defendants 1 to 4 each delivered a written 
statement but, at the trial and during the sub¬ 
sequent appeals, they united their causes, they 
were represented by the same advocate in the 
High Court, and they put forward a joint case, 
the substance of which was that the ancestors of 
defendants 6 and 6 were granted the melwaram 
right alone and not the budiwaram right in the 
land, the latter right being granted to the pre¬ 
decessors of defendant 1; alternatively those 
predecessors acquired the kudiwaram right by 
prescription; whilst it was not in dispute that 
the father of defendant 1 and, later, that defen¬ 
dant, was tenant of the land, the genuineness of 
the two leases pleaded in the plaint was denied; 
it was alleged that defendants 1 to 4 had per* 
manent occupancy rights in the l* n £»‘ f n< J 
neither defendants 6 and 6 nor the plaintiff 
been in possession of the land within twelve 

years of the institution of the suit. 

[4] In their written statements defendants 2 
and 4 alleged absolute rights to the land in suit 
by virtue of purchases by them from 
other than defendants 5 And 6 or the plaintiff 
and that leasing of the land by defendants s and 
4 to defendant 3 afforded the last defendant a 

rig [ 5 ) 'rtoTlearaed Diatriot Munsif of Repalle 
held that the ancestors of defendants 5 and 6 
owned the melwaram right alone; the kudiwaram 
right was enjoyed by others, who were represen¬ 
ted in the suit by defendants 1 and 2; the leases 
pleaded in the plaint were negatived; and the 
plaintiff and his predecessors had not been in 
possession of the land within years P n0 * 
the suit. On these findings the suit w&3 dis- 

“‘fefbu appeal by the plaintiff, learned 
Subordinate Judge of Tenali revenei the daci- 
sion of the learned District Munsif. He found. 
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as facta, that the inamdars (the ancestors of de¬ 
fendants 5 and 6) were the grantees of both 
waram3; defendants 1 to 4 ha i no permanent 
occupancy right by virtue either of original grant 
or by subsequent acquisition; whilst the plaintiff 
failed to establish either of the two leases, plea¬ 
ded in the plaint, nevertheless the leasing in 
favour of defendants 1 to 4 must bo presumed 
to be yearly and they were liable to be evicted 
at .the suit of the plaintiff; regarding the plea 
that the plaintiff and his predecessors in title 
had not been in possession for more than 12 
years, since defendants l to 4 admitted that, at 
one time, they (evidently meaning the predeces- 
sors-in-title of those defendants) were tenants of 
the inamdars, thereafter they could not deny 
their landlords’ title and claim absolute rights 
without first surrendering possession to the land¬ 
lord and, in the circumstances and facts, the 
plaintiff had not been out of possessbn. Accord¬ 
ingly the learned Judge decreed the suit. . 

[7] As previously stated, an appeal by defen¬ 
dants 1 to 4, by way of a second appeal, to this 
Court was dismissed by Chandrasekhara Aiyar J. 
r ihis Letters Patent Appeal is preferred by de¬ 
fendants 1 to 4 against the decision of the 
learned Judge. 

[8) As already pointed out, no relief was 
sought in the plaint against defendant 4 and, 
whilst tho learned Subordinate Julge’s judg- 
ment directs, simply, that the suit be decreed, 
nevertheless, the formal decree directs defendant 
4, as well as defendants 1 to 8, to put the plain- 
tiff in possession of the land in suit; but, as with 
the latter three defendants, there is no decree 
against defendant 4 for Rs. 252 “past profits for 
the past three years.” The absence of any relief 
having been sought in the plaint against defen¬ 
dant 4 evidently escaped notice during the hear¬ 
ing before the learned Subordinate Judge and 
before Chandrasekhara Aiyar J., and no point 
was made before us in that connection; through¬ 
out, it would appear, that no distinction was 
Bought to be made between the positions of de- 
fendants 1, 2, 8 and 4. 

[93 Since the appeal to this Court from the 
learned Subordinate Judge was by way of second 
appeal, pursuant to o. 41, Civil P. C.,tho findings 
of fact must be accepted. Since there wa 3 evi- 
dence supporting those findings, Mr. Raghava 
Rao for defendants 1 to 4 (appellants) sought to 
challenge the finding, that defendants l to 4 had 
failed to prove permanent occupancy rights 
either by original grant or by subsequent acqui¬ 
sition, on the ground that the learned Judge 
took an erroneous view of the law leading to his 
disablement from weighing evenly the evidence. 
He cited in support of his argument the decision 


by the Board in*60 M. I. J. 210 . 3 There it was 

observed at pp. 212 and 213 of the report that 

‘tho trial Judge hid taken an erroneous v ew as to the 
law in r.-gvrd to onus. Ha mind w *3 coloured by tha* 
view, and ho was thereby disabled from weighin » even! v 
the evidence. 

Expressing inability to contend that the learned 
Subordinate Judge's mind was "coloured” by an 
erroneous view of the law, that contention was 
not pursued. 

[101 There are findings in fact that the prede¬ 
cessors of defendant l were not granted a per¬ 
manent occupancy right in the lands in suit and 
that they acquired no such right by prescription, 
subsequent to the grant. In light of the latter 
finding it is unnecessary to consider whether, 
upon the question of the acquisition of proscrip¬ 
tive right of occupancy, there is conflict and, il 
so, its extent, in two decisions by the Board 
which are found in 45 Mad. 5S6 4 and 47 Mad. 
337=51 I. A. 83." 

[11] There are some matters arising in the 
appeal relating to defendants 2 to 4 which are 
different from those relating to defendant l.and 
with which it is convenient first to deal. The 
claim for possession against defendants 2 and 

3 was as trespassers by virtue of the plaintiff’s 
paramount title. Their answer to the claim was, 
(a) purchase by defendants 2 and 4 from persons 
other than defendants 5 and G, their predecessor 
or successor in title, and the leasing of the land 
to defendant 3, and (b) permanent occupancy 
right in the land with defendant 1. 

[12] As to (a) since defendants 5 and c, 
through their ancestors, were full proprietors 01 
the land and they owned all the rights in it, the 
vendors of defendants 2 and 4 had no right or 
title which they could convey and those defen¬ 
dants acquired none by their purchase and the 
lease to defendant 3 coqld confer no right upon 
him. 

[13] As to (b) assuming, however, that the 
vendors to defendants 2 and 4 were predecessors' 
of defendant 1 , the positions of defendants 1 to 

4 were in pari materia; that aspect will be exa¬ 
mined later, as also will the contention that the 
plaintiff and defendants 5 and 6 were not in 
possession of the land within 12 years of tho in¬ 
stitution of the suit. Incidentally it is to be 
observed, according to the pleas raised by defen¬ 
dants 1 and 2, and by defendant 4 who adop¬ 
ted the written statement of defendant 1 , that 
the share of father of defendant 1 , was’only 

one-fourth of the two acres 69 cents of the land 
in suit. 

[ 11 ] Now a3 to the questions which form the 
main substance of the argument for defendants 
1 to 4, and which occasioned the reference of 
this appeal to Fall Bench. They arise in this 
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way. Indubitably, the predecessor of defendant 
1, from whom any right, title or interest which 
he possessed in the land was derived, were 
tenants of defendants 5 and 6 and their ances¬ 
tors. According to the judgment of the learned 
Subordinate Judge, there was an admission of 
the existence of a tenancy. Even in the absence 
of such admission, it must be conceded, by vir¬ 
tue of the claim to a permanent occupanoy or 
kudivaram right. The owner of a kudiwaram 
right is the tenant of the owner of the melwa- 
ram right, using the words " landlord ” and 
‘ tenant ” in their widest sense. In 30 M. L. \V. 
583 3 Wallace J. observed at page 588 that 
the position that a kudiwaram holder is a CD-owner 
with his landlord and is not a tenant is not one that 
has been advanced or approved so far as we know, by 
any decision ortho Privy Council. The Privy Council 
case, a ready referred to, in 47 Mad. 3375, proceeds 
hroughout on the footing that one who admits, he is a 
kudiwaramdar admits also that he is the tenant of his 
melwaramdar. ” 

In the decision of the Judicial Committee, cited 

by Wallace J. it was observed by their Lordships 

at page 344 of the report that 

a permanent right of occupancy in land in India is 

u ’ f 8ub J ect to certain conditions, of a tenant to 
hold the land permanently which he occupies. ” 

The correctness of the first part of the observa¬ 
tion of Wallace J. above quoted, regarding the 
absenee of approval by the Privy Council of the 
position as co-owner, and not as tenant of a 
kudivaramdar, was stated by Venkataramana 
Rao J. at page 892 in I. L. R. (1938) Mad. 888® 
to be strictly not accurate in view of the observa¬ 
tions by the Judicial Committee in 45 Mad. 586. 4 
Evidently, the learned Judge was referring to the 
quotation, with approval of it, by the Judicial 
Committee at page 602 of the judgment, of part 
of the proceedings of the Board of Revenue of 
Fort St. George, Madras, dated 5th January 1818 
regarding the place of the cultivating ryots in 
the economy of southern India. Earlier, at page 
891 in his judgment in I. l. r. (1938) Mad. 883® 
Venkataramana Rao J., quoted from the observa¬ 
tions of the judgment in 20 Mad. 299 7 at 302 
relating to part of the same proceedings of the 
Board of Revenue which states that: 

To treat such a payment by cultivators to Zamindars 
as ‘ rent "in the striot sense of the term and to imply 
therefrom the relation of landlord and tenant, so as to 
, e ln presumption of law that a tenancy in general 

from year, would be to introduce a 

mischievous fiction destructive of the rights of great 

D u^ erS ° u \kj 6 caltivfl ting classes in this province 
tion togen C mt1or“ <!33i0n °‘ theic land3 (rom « enera ' 

The learned Judge adds that 45 Mad. 596 4 
approved of that view and had cited the above 
passage as laying down correotly the place of 
the cultivating ryots. With every respect to the 
learned Judge, the observations in 20 Mad. 299 7 
relating to part of the proceedings of the Board 
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of Revenue, are nob quoted in the judgment of 
the Judicial Committee and the Board did not 
express approval of tbis;-the approval expressed 
related to another passage. In addition to 47 
Mad. 337, 5 the Privy Council have dealt with the 
relationship of a kudiwaramdar and a melwaram¬ 
dar as one of landlord and tenant in other deci- 
sions, vide 45 Mad. 586 4 There is nothing which 
warrants criticism of the correctness of the 
observation by Wallace J. above quoted, nor to 
throw doubt upon the position of landlord and 
tenant as existing between separate holders of 
rights to the two warams. The observations in 
47 Mad. 337° which are quoted by Wallace J. 
and are set out above, speak of a permanent 
occupancy right being that of a tenant which 
necessarily involves a landlord and a tenancy 
under him; no authority has been cited, apart 
from the observation by Venkataramana Rao J. 
whioh lends support to a contrary view or that 
the position is that of co-owners. When a defence' 
of permanent occupancy right is raised to a claim ,' 
for possession, there is, necessarily,an admission| 
of a tenancy between the parties sinoe a oiaim 
to such right could not and would nob be made, 
save upon the basis of the position of landlord 
and tenant being in existence. I agree, respect¬ 
fully, with the observations of Wallace J. at 
page 588 in 30 M. L. W. 583. a 

[15] The finding by the learned District 
Munsif negativing the two leases of the land, 
pleaded in the plaint, to the father of defendant 
1, (a) by defendants 5 and 6 prior to the plain¬ 
tiff purchasing the property and (b) in June 1987 
by the plaintiff for one year, was not disturbed 
by the learned Subordinate Judge; therefore that 
finding stands. That finding doe3 not affect the 
position of landlord and tenant, which existed, 
save that the nature and tenure of the tenancy 
remains to be ascertained. 

[16] In this connection learned counsel for 
defendants 1 to 4, having pointed out that the 
plaintiff had failed to establish the leases of the 
land in suit whioh were pleaded in the plaint, 
more particularly the lease in June 1937, contend¬ 
ed that having failed in those respects and there- 
by the nature of the actual tenancy being 
undetermined she had failed to establish her case 
and was, in consequence, not entitled to an order 
for possession. At the same time, learned coansel 
expressly disclaimed that any point wa3 made 
that, upon establishment of a terminable tenancy, 
due determination of it had nob been effected. 

[17] The argument was that when in a claim 
for possession, the defendants sole answer is 
one of permanent occupanoy right, the burden 
of proof in that respect being upon the defen¬ 
dant and in which he fails, nevertheless, the 
burden remains npon the landlord to establish a 
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right to ejeot and the failure by the tenant to 
make out a plea of occupancy right does not, by 
itself, entitle the landlord to an order; he must 
prove the tenanoy and show it was a terminable 
one. 15 Mad. 95 8 and the observation of Muthu- 
swami Aiyar J. at pages 64 and 65 in 13 Mad. 60 9 
were cited in support of the proposition. Also, 
reliance was particularly placed upon the observa¬ 
tion of Spencer J. at page 561 in 47 M. L. J. 558 10 
where he said that 

“ when a plaintiff seeks to eject a defendant from 
possession on the ground that the latter is his tenant 
whose tenancy lifis been terminated, he must prove not 
only that the defendant is his tenant alleged, if that is 
denied, but also his right to eject. In order to prove a 
right to eject he must necessarily show that the 
tenancy is a terminable one and has been validly 
terminated. ’* 

In light of the concession made by Mr. Raghava 
Rao determination of the tenanoy, when its 
terminable nature is ascertained, does not arise. 

[18] In 43 Mad. 567, 11 Sir Lawrence Jenkins, 
in delivering the judgment of the Board, observed 
at page 576 that 

the plaintiff’s title was conceded, and the notice by 
whioh he purported to terminate the defendant’s 
tenanoy was not disputed. It was also admitted that the 
defendants held under, if not from, the plaintiff. To 
resist the plaintiff’s claim the defendants set up a per¬ 
manent tenancy or an ocoupancy right in themselves. 
If this wa3 not established then the defendants must 
,ai1 . The burden of proof as to it lay on them. ” 

There, the ocoupancy right was held to have 
been proved, so the plaintiffs failed to obtain an 
order for possession. But although that observa- 
tion was made in a case where, by reason of a 
concession or an admission, no consideration 
arose beyond the question whether the tenants 
were entitled to ocoupancy rights, it is explicitly 
laid down that the burden is upon the tenant to 
establish an ocoupancy right when it is pleaded 
as an answer to a claim to possession by a land, 
■lord. Another decision of the Judicial Committee, 
to a like effect, is found in 47 Mad 337. 6 Mr. Ra¬ 
ghava Rao sought to confine the principle to a case 
when the landlord has, himself, put the tenant 
into possession and he referred to an observation 
by Madhavan Nair J. at page 524 in 51 M. L. j. 
filO 1 where reference is made to two decisions of 
'the Board in 16 cal. 223 ia and 43 Mad. 5G7, 11 re¬ 
garding the burden of proof of occupancy rights 
m an action for possession; the learned Judge 
then points out that in each of those two cases, 

he tenants had been let into possession by the 
landlord. 

[19] In the several decisions by the Judicial 
Committee, where it was laid down that the 
burden is upon the tenant to prove an alleged 
oooupancy right, it is not stated that that princi¬ 
ple is confined to the instance mentioned by 
Madhava Nair J. It has been laid down in dear 
and unambiguous language; 47 Mad. 337 6 says : 


"It cannot now be doubted, that when a tenant of 
lands in India, Beta up a defence, of a right of perma¬ 
nent occupancy, to a claim by hia landlord to eject him, 
the onus is upon the tenant to prove he has such 
right.” 

However, in the present case, all the evidence 
being before the learned Subordinate Judge he 
found, as a fact, that defendant 1 and his prede¬ 
cessors had not a right of permanent ocoupancy 
and that finding cannot be challenged and it 
stands. 

[20] The conflict between tho decisions in 51 
M. L. J. 510 1 and 30 M. L. \\\ 583* is that in a 
suit where the plaintiff claims possession against 
which the defendant asserts a permanent occu¬ 
pancy right, the former decision held that upon 
the failure to establish the right, the plaintiff 
still had to prove that the letting was a termi¬ 
nable one and that it had been determined; 
whereas the latter decision took the contrary 
view, holding that, upon failure by the defen¬ 
dant to establish the right asserted, thereupon 
the plaintiff was entitled to a decree in ejectment. 
In 1944-1 M. L. J. 160, 13 Horwill J. following 
51 M. L. J. 510 1 took the view that the burden 
still remained upon the landlord of proving his 
right to evict but Krishnaswami Aiyanger J. 
expressed the opposite opinion and preferred the 
decision in 30 M. L. w. 683; 2 by reason of the 
difference in tho views of those two learned Judges, 
the matter was referred to King J. who discussed 
the relevant authorities and expressed the opinion 
that when a tenant admits the melwaram right 
is vested in the landlord but claims that the oc¬ 
cupancy right is vested in him, he must prove 
that right in order to defeat the claim for posses¬ 
sion by the plaintiff, who is not required to esta¬ 
blish that the tenancy is terminable and that it 
has been determined. 

[ 2 1] Now returning to the present case when 
the property in suit is agricultural land and was 
let for that purpose, a. 106 of the Transfer 
of Property Act provides that in the absence of 
a contract or local law or usage to the contrary, 
a lease of immovable property for agricultural 
purposes shall be deemed to be a lease from year 
to year terminable by six months’ notice expiring 
at the end of the year of the tenancy. Whilst that 
section does not apply to leases for agricultural 
purpose, by virtue of s. 117 of the Act, never¬ 
theless, it has been observed and laid down in a 
series of decisions of this Court that the rules in 
S. 106 and in the other sections (ss. 105 to 116) in 
chap. V of the Act are founded upon reason and 
equity; they are the principles of English law 
and should be adopted as statement of the law 
in India applicable to agricultural leases: vide 
24 Mad. 17, 34 33 Mad. 253, 15 13 Mad. 60, 9 1940-1 
M. L. J. 200 ia and 1943.1-M. L. J. 43. 17 The first of 
those decisions was pronounced by a Full Bench, 




280 Madras 


Kandaswami Mudali v. Nabasimha Ayyar A, L fc. 


the seoond and third by Benches and the last two 
are each decisions by single Judges. Applying 
these principles to the present case, it follows 
that the tenancy was one from year to year and 
was a terminable one. Since no point is taken 
that the tenancy being terminable, it was not 
duly determined, it is manifest that the plaintiff 
was, in fact, entitled to an order for ejectment 
at the date when the suit was instituted. There¬ 
fore consideration of the conflict between 51 
M. L. J. 610 1 and 80 M. L. w. 583 2 cases is not 
pertinent in the present instance, whichever may 
be the correct view, and the question does not 
arise whether, in the absence of termination of the 
terminable tenancy, the plaintiff would have 
been entitled to the relief which she claimed. 

[22] Lastly, there remains to bo considered 
the plea that the plaintiff and his predecessors 
were not in possession of the land within 32 years 
of the institution of the suit, whereby the plain¬ 
tiff is prevented from obtaining an order for 
posses3ion. Mr. Raghava Rao disclaimed that 
any right, title or interest is asserted by virtue 
of adverse possession of the property, which was 
alleged in the written statements. 

[23] Admittedly the position of landlord and 
tenant existed, and it has been ascertained that 
the tenancy was one from year to year. 

[24] The contention of want of possession is 
based solely upon non-payment of rent. In 2 pat. 
38, 18 it was observed in the judgment of their 
Lordships of the Privy Council, at page 52, that 
“mere non-payment of rent or discontinuance of 
jpayment of rent has not, by itself, been held in 
jlndia to create adverse possession.” In the second 
edition of “the Transfer of Property Act” by the 
late Sir Dinshaw Mulla it is stated, at page 578, 
that 

“when once the relationship of landlord and tenant 
is established, mere non payment of rent is not enough 
to prove that the relationship has ceased;” 

a number of authorities are cited to support the 

statement including 3 Mad. 118 19 and 29 Mad. 

42, 20 which bear out the proposition. In 37 all. 

557 21 the Board observed at page 667 that 
“a tenant who has been let into possession cannot deny 
his landlord’s title, however defective it may be, so long 
as he has not openly restored possession by surrender 
to his landlord.” 

A landlord can recover arrears of rent wbioh 
have fallen due within three years of suit but he 
cannot enforce, by action, payment of anterior 
arrears; in case of non-payment for 12 years, no 
suit lies for rent unpaid during the first nine of 
those years. By withholding payment of rent, a 
tenant cannot place himself, in effect, in the 
position of a third party and assert that the re¬ 
lationship of landlord and tenant has thereby 
terminated and he has converted his occupation 
from a lawful one into an unlawful one so that, 


at the expiration of 12 years, the landlord is pre-l 
vented from recovering possession of the land! 
demised. So far as the Limitation Act is concer-l 
ned, the failure by a tenant’to pay rent is merely] 
non-payment but has no consequence other than! 
as above stated. 

[25] In my opinion, for the reasons given,, 
this appeal fails. Although no relief was sought 
against defendant 4, throughout he has associated 

himself with defendants 1 to 8 and was included 

# 

in issue 6 in the trial Court as to the title of all 
those defendants; further ho was a purchaser of 
part of the property in suit. In light of those 
circumstances the plaint will be amended so a9 
to include him in the claim for possession and 
the formal decree in the Subordinate Judge’s 
Court will remain. The plaint will be returned 
to the plaintiff to effect that amendment. Towards 
the close of his argument Mr. P. Somasundaram, 
for the plaintiff-respondent, stated that since his 
client has now obtained possession of the land 
in suit, an order for possession against defendant 
1 has become unnecessary; but nevertheless, I 
think that the order would stand; if the plaintiff 
does not wish, or has no need to enforce it, he 
need not do so. The plaintiff is entitled to his 
costs from defendants l to 4, Rs. 150. 

Patanjali Sastrl J — I agree. 

Bell J — I agree. 

c.b.k./s.c. Appeal dismissed . 
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Chandrasekhara Aiyar J. 

Kandaswami Mudali — Appellant v. K. B . 

larasimha Ayyar and others — Respondents ► 

A. A. O. No. 426 of 1945, Decided on 
om order of Sub-Judge, Coimbatore, Dr 12-12-1VM4. 

Civil P. C. (1908), O. 21, R. 90 - Fraud In conduct- 
ig sale _ “Conduct of Sale” includes every step 
iken from beginning to end for bringing property 

> sale — Decree-holder agreeing not to sell :e > 
.in property - Such property sold «>d P urcha «^ 
y third party for under-value — Held there was 

aud and sale could be set aside. 

aud ne«3 not be in conducting the sale, i. e. in taking 
erequisite step* for bringing the property to sale. The 
md may be at various stages and the very first stage 
when property, which was agreed not to be sold, is 
ought to sale, contrary to the agreement. '‘Conduct of 
e sale” means and includes every step taken from the 
ginning to the end for the purpose of 
jperty to sale. [Para 2.8J 

Where there was an agreement between the decree- 
lderand one of the judgment-debtors that on-payment 
certain amount a certain property would not be sola 
execution but the property was sold and purchased 
a third person without notice of such agreement at 
undervalue in spite of the payment of the amount- 
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agreed by tbe judgment-debtors and the judgment-debtor 
applied for setting aside the sale on the ground of fraud: 

Held, that the sale of the proport}’ e rnlrary to the 
agreement amounted to a fraud on the part of the de¬ 
cree-holder, and since the sale was for inadequate price 
it could bo set aside even though the auction-purchaser 
had no knowledge of the agreement : 10 M. 1. A. 454 

iolp'n 10 A. I. R. 1923 Cal. 533 and 5 A.l.R. 1918 Put. 
297 , Bel. on. [Paras 2, 3] 

Annotation:—(’44-Com) Civil P. C. 0. 21 R. 90 N. 37. 

Cases re ferred : — 

1. ( 66) 10 M. I. A. 454 : 2 Sar. 1G7 (P. C.), Lalla Bun- 
seedhur v. Koonwar Bindesree Dutt Sin-zh. 

2 7U T 3 r> 27 oS-^'- N ' 587 : 10 A * h 1923 Cal. 538: 
3 Ghosh V. Panchcouri Ghosh. 

3 t p 8 U 3 n r >S' L i' J ^ 645 : t A ; L R - 1918 Pat - 297 *. 4S 
1. U. 5b0, Maula Bus v. Raghubar Ganihu. 

4 ^' 87 \ 1 . 4 i Cal * 18 :13 L A • 106 : 4 Sar * 746 ( p - C.), 
Rewa Mabton v. Bam Kisben Singh. 

T. L. Yenkatarama Iyer — for Appellant. 

A. Srirangachari and E. A. Viswanathan — for 
Respondents. 

Judgment — This is an appeal by the auc¬ 
tion purchaser from the order of the bubordi- 
nate Judge of Coimbatore setting aside a sale 
at tbe instance of tbe 98th defendant, who is 
interested in item 4 and who came forward with 
an application under o. XXI, n. 90 and s. 47, Civil 
P. G. alleging that it had been agreed between 
him and the decree-holders and the a:si<mee- 
decree-holders that the property was not to he 
brought to sale on his payment of Rs. 1500 and 
that as a matter of fact, he paid the amount 
which was passed on to the decree-holders. The 
Subordinate Judge held that this agreement had 
been proved and that the sale of the property 
contrary to the agreement amounted to a fraud 
on the part of the decree-holder. He also found 
that the property was sold for an under-value. 

The auction purchaser had no knowledge of the 
agreement. 

[ 2 ] Thus, it is a case where we have to decide 

which of two innocent parties should suffer—tbe 

98th defendant or the auction-purchaser—the very 

question, which their Lordships of the Privy 

Council posed for answer in 10 M. i. a. 464 . 1 Once 

fraud is made out on the part of the decree- 

holder and it has resulted in substantial injury, 

the fact that the purchase by the auction pur-' 

chaser is a bona fide one without notice of the 

fraud does not seem to matter. It was so held in 
27 C. W. N. 687. 2 

. foment addressed by tlio appellant 

10 that the fraud must be in conducting the sale, 
i. o., in taking the requisite steps for bringing the 

property to sale. For this limited interpretation, 

there is really no warrant. The fraud may be at 
various stages and the very first stage is when 
property, which was agreed not to be sold, is 
brought to sale, contrary to the agreement. "Con¬ 
duct of the sale” means and inoludes every step 
taken from the beginning to the end for the pur- 
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pose of bringing the property to sale. This is 

what was held in 8 Pat. L j. g- 45. 3 The general 

observations found in 14 cal. is* are not of much 

use so far as the facts in this case are concerned 

hiaud having been found and inadequate price 

the lower Court had a right to set aside the sale’: 

I he auction, purchaser does not lose much, though I 

if it was an exceedingly good bargain in the 1 

sense that property was purchased for a very! 

low value, Ins loss might he substantial. By the' 

sale being set asido, he gots back what he has 

I>aid and ho will have every opportunity to hid 

for it again at a fresh sale, if he is keen on 
acquisition. 

[4] The civil miscellaneous appeal is dismissed 
with costs. 

C.R.K./s.c. Appeal dismissed. 

A. I. R, (35) 1948 Madras 281 [C. N. 142 .] 

Yahya Ali J. 

Crown Prosecutor — Appellant v. It. K. 

I ill-ai and another — Respondents. 

o So;i p ? eals Na J- 614 and 615 of 19415. Decided on 
3-3-1947 from orders of Chief Presidency Mag-strate, 

Egmoia, Madras, in C. 0. Ncs. 3397 and 3.498 of 19 45 
respectively. 

C i rimlna » P - C (1898). S. 423 - Appeal from 
acquittal -- Powers of High Court — High Court 

nas unlimited power to reverse order ol acquittal 
on matter of fact. 

T _dealing with an appeal from an acquittal, 'he 
Ihgu Court has full power to review at large nil the 
evidence upon which the order of acquittal was founded, 
and to reach the conclusion whether upon that evidence 
the order of acquittal should bo reversed: 21 A.l.R. 1934 
P. C. 227 and 32 A.l.R. 1945 P. C. 161,' 'Foil. [Para 9] 

Annotation:—(’IG-Cmi) Criminal P.C., S. 423 N 16 

(b) Penal Code (I860), Ss. 161,114 - Money paid to 
officer as donation for public institution in which 
such otficer is interested - It amounts to offence 
under S. 161 read with S. 114 if payment is made 

as motrve for officer showing favour or as reward 
for favour shown in past. 

r/T. Cnt - 0f ! n0n ? y t0 a P ublic officer as a dona¬ 
t‘d * , PU m C ,nst ' tlltun in which euch officer is in- 
jvould amount to an offence under S. 161 read 
. lth ^; 114 tbe motive of such payment was show¬ 
ing of favour in official capacity to the person making 
such payment or it was made as a reward for the favour 

n^ntino'«q be 5 l - t- Be,ore 11 c,in be said that the grati¬ 
fication offered is a motive or reward for any of the 

purposes mentioned in S. 161, a connection must be 

estHblished between the performance of the official duty 

?l?n l r^n 0 « e iT n 1 0r ?. a Ti ,Mentof tbe gratification. Whore 
therefore, it is found that money was paid t> the ,> u b- 

ifr Y^ r r aS a i° natl0n '“dependently of his do’ng a n 

wLS U4 n °C, »T C 18 T m !> 5tcd ™der S. 101 Ld 
w.tb h. 114 . C aie law referred. [p rtra 13 j 

Cases referred : 

l 3 oqa 56 A1 i, 6 T 15 *' 21 A - I- R- 193 4 P. C. 227 : G1 
I.A. 393 . lol I. C. 322 : 36 Cr. L J. 786(P.C.), Sheo 
Swamp v. Emperor. 

2 i5 ( i 4 - 5) r l9 T 5 K m'q. L «A 362 : 82 A - '■ R IMS P.c. 

Cr I T K * r r P - C - 1 •' 221 r - c - 60 •• *1 

Ur. L. J. 1 (P.O.), Nurmahomed v. Emperor. 
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3. (’97) 21 Bom. 517, Imperatrix v. Appaji. 

4. (’22) 24 Bom. L. R. 534 : 10 A.I.R. 1923 Bom. 44 : 
67 I. C. 818 : 23 Cr. L. J. 466, Emperor v. Amiruddin 
Salebhoy. 

5. (’45) 24 Pat. 138: 32 A.I.R. 1945 Pat. 258 : 220 I.O. 
416: 46 Cr. L. J. 748,' ; B. K. Sen v. Rajeshwari Prasad. 

6. (’17) 6 M. L. W. 677 : 5 A.I.R. 1918 Mad. 738': 42 
I. C. 989 : 19 Cr. L. J. 29, In re Lakshminarayana. 

Advocate-General — for the Crown. 

V. L. Ethiraj, V. Rajagopalachari, A. S. Siva * 
kaminathan , A. Krishnaswami and S. Venkata- 
chalam — for Respondents. 

Judgment.—These are appeals by the Crown 
Prosecutor under S. 417, Cr. P. C., from the or- 
ders of acquittal passed by the Chief Presidency 
Magistrate in c. C. Nos. 3397 and 3398 of 1945. 
In the former case two persons, R. K. Pillai and 
Jayaram Naidu, were charged with having com¬ 
mitted offences under s. 161 read with S. 114, 
Penal Code, and under R. 38 (5) read with Rule 
34 (6) (c), Defence of India Rules, and in the lat¬ 
ter case, one of these two persons, viz., Jayaram 
Naidu, was charged under the same two provi¬ 
sions. They were acquitted in both the cases in 
respect of both the counts. Although the two 
cases were tried separately, there is a good deal 
of common ground between the two and a con¬ 
siderable amount of evidence is also common 
involving common contentions of fact and of 
law. It will therefore be convenient to set out 
generally the facts of the case and the material 
features and contentions before examining the 
correctness or otherwise of the orders of acquit¬ 
tal in each of these cases. 

[ 2 ] Jayaram Naidu is a tax-collector in the 
service of the Madras Corporation while R. K. 
Pillai is employed in the Oriental Lungi Com¬ 
pany, which is a company, engaged in textile 
business. Mr. Satyamurthi/Vho during the rele¬ 
vant period was Personal Assistant to the Pro¬ 
vincial Textile Commissioner, Madras, was, 
before he was drafted into the department, an 
accountant in the office of the Corporation of 
Madras. Prior to that he was cashier and in that 
capacity had known Jayaram Naidu. The prose¬ 
cution case is that on 27-11-1945 Jayaram Naidu 
presented an application on behalf of the Orien¬ 
tal Lungi Company signed by R. K. Pillai to 
Mr. Satyamurthi in the Textile Commissioner’s 
office. The application was lor a special permit 
to export 18000 yards of handloom cloth to Cal¬ 
cutta. Jayaram Naidu was then said to have 
represented to Mr. Satyamurthi that R.K. Pillai 
was his brother and that as such he was interes¬ 
ted in the matter. The application was imme- 
diately date-stamped by Mr. Satyamurthi him¬ 
self and endorsed for report to the Textile 
Control Officer. Mr. Satyamurthi was admittedly 
empowered under a standing office order of the 
Provincial Textile Commissioner, inter alia, to 
issue permits for the export of cloth “with refer- 
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ence to settled policy or special instructions.” 
On 28-11-1945 Jayaram Naidu is said to have 
gone to the house of Mr. Satyamurthi in the 
morning. Mr. Satyamurthi was then conversing 
with Mr. Sharma, a friend of his. On seeing 
Jayaram Naidu at his house, Mr. Satyamurthi 
told him that he was not in the habit of meet¬ 
ing people who had official business with him at 
his house and asked Jayaram Naidu to leave the 
house. Jayaram Naidu is said to have imme- 
diately left the place but only to turn up again 
the next morning and this time he was not 
“chased away” as on the previous day. He met 
Mr. Satyamurthi on 29th November at about 
8 A. M. at his house and delivered to him an 
open cover which was received by Mr. Satya¬ 
murthi. Just at that moment, the sound of the 
horn of a car was heard outside and Mr. Satya¬ 
murthi recollecting that Mr. Narasimhan, De¬ 
puty Secretary to Government had made an 
appointment with him to discuss about a house 
required by a relation of his, went out to meet 
him. As Mr. Narasimhan had parked his car 
too close to his house, Mr. Satyamurthi asked 
him to move the car away by a few yards. 
Mr. Narasimhan complied and then Mr. Satya¬ 
murthi placed into the hands of Mr. Narasimhan 
the cover which he had just then received from 
Jayaram Naidu and asked Mr. Narasimhan to 
open the cover and see what it contained saying v 
that the cover had been given to him by a visi¬ 
tor just then. Mr. Narasimhan complied and 
opened the cover and found in it ten currency 
notes of Rs. 100 each, wrapped in a letter-head 
of Oriental Lungi Company. Mr. Satyamurthi 
then told Mr. Narasimhan that the visitor had 
offered the money to him as illegal gratification 
and asked Mr. Narasimhan to initial the cover. 
Mr. Narasimhan again complied and gave back 
the cover after placing his initials on the coyer 
and not on the currency notes. After advising 
Mr. Satyamurthi to bring the matter to the no¬ 
tice of the Provincial Textile Commissioner, he 
left the place in his car without endeavouring to 
see or interview the person who had given the 
bribe and without discussing the matter of the 
house about which he had come to meet 
Mr. Satyamurthi. Mr. Narasimhan evidently 
took no further interest in the matter. 

[8] Mr. Satyamurthi went to his office at 
about 11 A. M. and met the Joint Textile Com¬ 
missioner, Mr. Raghavachari, in his room and 
related to him all that transpired at his house. 

No statement was taken from Mr. Satyamurthi 
. by Mr. Raghavachari then but Mr. Raghava¬ 
chari advised Mr. Satyamurthi to send the per¬ 
son, if he turned up, to his room and also asked 
for the file. This was at about 11 A. M. Soon 
after, Jayaram Naidu accompanied by R, K. 
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Pillai came to the Textile Commissioner's office 
and met Mr. Satyamurthi and asked him if the 
permit had been granted to which Mr. Satya. 
murthi replied that the application was before 
the Joint Textile Commissioner and they could 
just as well go and see him. He was then asked 
whether they could offer some money to Mr. 
Ragkavachari to which Mr. Satyamurthi replied 
that they could do as they liked. They imme- 
diately went out of the office and came back a 

short while later, met Mr. Satyamurthi again 

and asked him to take them to the Joint Textile 
Commissioner Mr. Satyamurthi took them to 
Mr Kaghavachari s room and introduced them 
as the persons who had asked for the permit and 
leaving them in that room returned forthwith to 
□is table. This was at about 12-30 r. m. 

[4] Mr. Raghavachari questioned them what 
they wanted and they said that they wanted a 
monthly quota for export. As under the rules, 
they were not entitled to it, not having carried 
on any export business during the prescribed 
basio perrod, Mr. Raghavachari told them that 

?. 0t 6ntitled to a monthly quota. Im¬ 
mediately thereupon, Jayaram Naidu took out a 

aU , IT** ik on t0 R - K - PMai who in 
turn handed it over to Mr. Raghavachari. Just 

at that moment the Superintendent of the Office 

Dandayuthapam dropped into Mr. Raghava 

ohari s room and the accused left. Dandayutha- 

pam was asked to open the cover which was 

closed and on examining the contents he found 

tended w rupeB note3 in ik - As the Superin¬ 
tendent was oountmg the notes. R, K. Pillai 

ag a m came into the room and asked when he 
would get the permit. Mr. Raghavachari on 
that occasion told him that orders would be 
passed later, on his application. R. K. Pillai 
then left the room and Mr. Raghavachari made 
a note of the contents of the cover on its exterior 
and admittedly no further action was taken un¬ 
til after 2 p. M. when Mr. Satyamurthi met Mr 
Kaghavachari who related to him all that took 
place m his room. A written complaint was 
then taken from Mr. Satyamurthi and was sent 
along with another report from Mr. Raghava- 
chan to the Deputy Commissioner of Police 
L r !!*? 6 r ran0h ’ encl03in s with it the two covers 

A d lr e 7f 9 ^ ive1 ^ Satyamurthi at 

Mr - Ra Sbavachari in his office 
loom with their contents. The accused were 

commg to the office frequently and enquiring 
when the permit would be handed over until in 
“ e afternoon of 30-11-1945, the Inspector, Crime 
Branch, attested them in the Textile Commis. 
Sioner s office. On a search of their persons 
among other things, which are not relevant to 
IS case a piece of green paper was found in 
0,0 5500,501 of B. K. Pillai. The sixth paragraph 
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of that paper contains the following note: 

Wants to have monthly issue of permits regu- 

lar y. The relevancy of this document and the 

sixth paragraph thereof will be dealt with in due 
course. 

N0, 3397 °* 1945 when first exa¬ 
mined, R. K. Pillai [stated in his plea that he 

was not prepared to say anything to explain the 
circumstances appearing against him but would 
submit a written statement. lie, however, denied 
having himself handed the cover to Mr. Raghava. 
chan Jay aram Naidu also stated tin* same thing 
and did not wish to answer any further ques- 
tions put by the Court. Subsequent to the fram. 
mg of the charges, however, a written statement 
was filed by Jayaram Naidu setting out the do- 
ence version and that version seems to have 
been also adopted by the other accused in c. c. 
NO. 3397 of 1945. The same defence was put for-' 
ward m e. C. No .3398 of 1945. The defence ver- 
sion is this: R K. Pillai is not the brother but 
only a friena of Jayaram Naidu. Ho (Jayaram 
Naidu) went to Mr. Satyamurthi on 27 .ll.i 9 i 5 
with an application for an export permit on he. 
half of the Oriental Lungi Company in view 
of his acquaintance with Mr. Satyamurthi and 
see if he could help the Lungi Company 
o get a permit. Mr. Satyamurthi then gave 
Jayaram Naidu to understand that there would 
be no difficulty in granting the permit to 
the company but requested Jayaram Naidu to 
prevail upon R. K. Pillai to contribute at least 
a sum of rs. 3000 to the Mylai Sangeetha Sabha 
of which Mr. Satyamurthi is the Secretary and 

V 50 . Pro ^ noial rextlI ° Commissioner the Presi. 
dent This request of Mr. Satyamurthi was con¬ 
veyed by Jayaram Naidu to R. K. Pillai; but 
since the proprietor was absent elsewhere, R K 
Pillai who was only a clerk, could not on his 
own responsibility pay such a large donation 

to U tho S Sabh t0 P Y u u “ ° f R3 ‘ 1000 as donation 
to the Sabha on behalf of the company. Jayaram 

Naidu again visited Mr. Satyamurthi at his 

house on 28 th November to ask if the permit 

has been g,ven and lie was told that the permit 

had been granted and that he could come and 

take it the next day. The next morning ho 

went to Mr. Satyamurthi’s house with Rs.^looo 

told that the° Ver tho a ™°, nnt aftOT had been 
told that the permit had already been ordered in 

the usual course. Just then a visitor Mr Nara 

simhan came ra the car and Mr. Satyamurthi 

wentout to speak to him. A short while later the 

fid*find d aW T ay and Mr - 8 <%amurthi return- 
ed and asked Jayaram Naidu to bring R. I< 

Pillm also with him to the office to take the 

permit that had been granted. Mr. Satyamurthi 

retained the cover containing the money. As 

directed he went with R. K. Pillai to the offira 
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and then he was told by Mr. Satyamurthi that 
the sum of Rs. 1000 paid as donation to the 
Sabha was not sufficient and that it should be 
at least raised by another Rs. 500 and that the 
balance of Rs. 500 may be paid directly into the 
hands of the Joint Textile Commissioner by way 
of assuring himself that the entire amount was 
meant a3 donation to the Sabha. Both Jayaram 
Naidu and R. K. Pillai on hearing this, left the 
office and came back with the additional sum of 
Rs. 500 and- asked Mr. Satyamurthi to take 
them to the Joint Textile Commissioner. They 
were ushered by him into Mr. Raghavachari's 
room and there, out of deference to the latter, 
they did not ask him any questions but quietly 
handed over the cover containing the sum of 
Rs. 500 required by Mr. Satyamurthi, believing 
in good faith that it would bo taken as an addi¬ 
tional donation to the Sabha, irrespective of the 
question of the permit. Both the accused denied 
that they offered or paid any bribe or abetted 
the offence. A suggestion was made in the state¬ 
ment that the Textile Department was vigorous¬ 
ly collecting donations for the Mylai Sangeetha 
Sabha through its officers on an extensive scale, 
that they earnestly believed that there was no 
harm in making a contribution for a charitable 
purpose and that the donation that they paid had 
no relation to the permit that they had asked for, 
since they were given to understand by Mr. 
Satyamurthi first that there would be no difficulty 
in getting it and later that the permit had 
already been ordered to be given. As for the 
motive for putting up the case, it was suggested 
that since the activities of the officers of the 
Textile Department in this matter had become 
the subject of public talk, Mr. Satyamurthi 
wanted by this contrivance to make it appear 
that- the officers of the department were out to 
put down every kind of corruption in their 
department. 

CgJ In C. C. No. 3398 of 1945 which is concer¬ 
ned with the bribe said to have been given to 
Mr. Satyamurthi on the morning of the 29th 
November at his house, the main evidence is 
that of Mr. Satyamurthi himself as to what had 
happened at his house on that date. It is follow¬ 
ed up by the evidence of Mr. Raghavachari with 
regard to the complaint made to him by Mr. 
Satyamurthi about this matter and the delivery 
to Mr. Raghavachari of another sum of Rs. 500. 
The learned Chief Presidency Magistrate taking 
into consideration a number of features noticed 
by him in the testimony of Mr. Satyamurthi, 
found himself unable to accept his evidence and 
came to the conclusion that the prosecution had 
not established that Jayaram Naidu, accused in 
that oase, was guilty of having offered illegal 
gratification to Mr. Satyamurthi. 


[7] In C. C. NO. 3397 of 1945 in which both 
R. K. Pillai and Jayaram Naidu are accused 
and which concerns the giving of a bribe of Rfl. 
600 to Mr. Raghavaohari in the afternoon of the 
29th November in his offioe room, the learned 
Magistrate found that the amount was paid to 
Mr. Raghavaohari because the Accused were mis¬ 
led by Mr. Satyamurthi into believing that an 
additional sum by way of donation was being, 
paid irrespective of the question of the permit. 
Upon these findings the learned Magistrate ac¬ 
quitted the accused in both the cases. 

[8l The contentions of the Crown in these ap. 
peals are two-fold. The first contention is that 
the amounts were offered as bribe pure and 
simple and not as donations at all. It is argued 
that the learned Magistrate did not appreciate 
the evidence correctly and brought unnecessarily 
the affairs of the Mylai Sangeetha Sabha into- 
.the picture. The second contention is that even 
if the payments to both the officers were in the 
nature of donations to the Sabha in which those 
officers were interested, they would still amount 
to illegal gratification within the meaning of 
161 , Penal Code, and it is no defence to say 
that the money was not intended to be given 
personally to the officers concerned but was 
meant for the benefit of the public institution 

with which they were connected. 

[9] As pointed out there were two charges in> 
eaoh case. I shall deal with the second charge 
arising under the Defence of India Rules later. 
The first and the principal charge is the one 
under S. 161 read with S. 114, Penal Code. The 
material portion of that section runs thus: 

' Whoever, being ... a public servant, accep e, or 
obtains . . for himself or for any ot her pe«on. any 
gratification whatever, other than legal 
Son. as a motive, or reward for dung or forbearing 
to do any official act or for showing or forbearing to 
show, in the exercise of his official functions, faroor or 
disfavour to any person, or for rendering or 
to render any service or disservice to any person,■ 
the Central or any Provincial Government or Leg l sla 
♦are) or with any public servant, as such, shall be 
punished with imprisonment of either descrip lor^ or 
a term which may extend to three years, or with fine. 

or with both.” . „ 

In the fourth explanation, the expression a mo¬ 
tive or reward for doing”, is defined in this 

m ^ n ff rs0 n who receives a gratification as a motive 
for doing what he does not intend to do. or as a reward 
for doing what he has not done, comes within these 

words.” 

Then comes illustration (c) to that 

"A, a public servant, induces ^ erronwnrfy to belie e 
that A's influence with the Government ® 

title for 2 and thus induces Z to g‘™ Amoney uaM 
ward for this service. A has committed the oflence 

defined in this section”. . . , , .. 

We notice that the offering or giving of a bnbe 

is not by itself made an offence under this sec- 
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tion, but it is rendered punishable as an aob of 
abetment if the requisite elements of abetment 
are present. Illustration (a) to s. 109 says: 

“A offers a bribe to B, a publio servant, as a reward 
for showing A some favour in the exercise of B’s 
offioial functions. B accepts the bribe. A has abetted 
the oSenoe defined in 3. 161.” 

The case of an offer which is refused is provided 
for under S. 116, vide illustration (a) which runs 
thus: 

"A offers a bribe to B, a pnblio servant, as a reward 
for showing A some favour in the exeroise of B's 
official influence. B refuses to accept the bribe. A is 
punishable under this section.” 

To constitute an abetment of the doing of a 
thing, therefore, there should be, as required 
under 3.107, an instigation to do that thing or 
conspiracy for the doing of it followed by an 
act or illegal omission in pursuance of that 
conspiracy, or intentional aid in doing the same 
by any act of illegal omission. To bring home to 
the accused the guilt under s. 161 read with 
S. 114, Penal Code, it would bo necessary 
for the prosecution to prove conclusively with 
regard to both the payments made to Mr. Satya- 
murthi and to Mr. Raghavachari that while 
making the payments they instigated or inten¬ 
tionally aided those officers to accept an illegal 
gratification for one or other of the purposes 
mentioned in S. 161, the purpose adumbrated by 
the prosecution in this case being the granting 
of a permit which under the practice prevailing 
in the department or under the rules, the applb 
cant was not entitled to get in the ordinary 
course. The case of the accused has always been 
that while it is true that they paid rs. iooo to 
Mr. Satyamurthi on the morning of the 29 th 
November at his house and paid a further sum of 
Rs. 500 to Mr. Raghavachari the same afternoon 

in his office room, the payments were entirely 
independent of the application for permit that 
they had made and that they were given solely 
as a donation to the Mylai Sangeetha Sabha 
since contributions were being publicly invited 
for the building fund of the Sabha and were 
freely pouring in. They contend that there was 
no further question of the permit, as on the 27th 
November itself, Mr. Satyamurthi bad assured 
-them that there would bo no difficulty in getting 
it and on the 28th and 29th they had been told 
even before the money was given that the per- 
mit had already been ordered to be given. So 
there was no need to instigate or aid the doing 
of a thing which had already been done nor was the 
amount given to either of those officers as a 
reward for the granting of a permit within the 
meaning of S. 161, but was given expressly at the 
request of Mr. Satyamurthi that since the Sabha 
Wa3 , a public institution, a donation might be 
obtained from the company. It is manifest 


therefore that the decision as to which version 
is correct would largely depend upon the weight 
that could be given to the testimony of Mr. 
Satyamurthi, for, in one case, i. e., the case in 
which the payment made to him is involved, 
the version rests exclusively upon his sole testi¬ 
mony ;while in the other case concerning the 
payment to Mr. Raghavachari, Mr. Satya- 
murthi's version about the various matters lead¬ 
ing upto that payment serves as the prelude, if 
not the foundation of that part of the case. Mr. 
Raghavachari’s evidence by itself does not con-* 
olusively establish that the accused when they ou- 
tered into his room and handed over the pasted 
cover, instigated him to accept illegal gratifica¬ 
tion for the purpose of granting a permit. The 
position might have been different if all that 
Mr. Satyamurthi has said as to what transpired 
before could be acted upon. But if that back¬ 
ground fails, Mr. Raghavachan’s evidence is not 
of much probative force having regard to the 
requirements of ss. 107, 109, 114 and 161 . Penal 
Code. It becomes therefore necessary at the 
outset to assess the evidence of Mr. Satyamurthi. 
In assessing that evidence I must recall to my 
mind the dicta of the Judicial Committee in 56 all 
645, where stress has been laid upon the proper 
weight and consideration that should be shown 
by the High Court to the views of the trial 
Judge as to the credibility of tho witnesses and 
as to the proper attitude of the appellate Court 
in regard to the findings of fact arrived at by a 
Judge who had the advantage of seeing the wit¬ 
nesses. After examining the various provisions in 
the Code bearing upon this question their Lord- 
ships said in that case : 

‘•Sections 417, 418 and 423 of the Code give to the 
High Court full power to review at largo the evidence 
upon wh.ch the order of acquittal was founded, and “ 

Iff* ^ < i 0I ? clu fl 0 " tUat "P° n ‘hit evidence the ord£ 

Eh ?i J< ! b ° rererscd - N ° limitation should be 
placed upon that power, unless it bo found exnre<s!v 

r^by^tho 0 Codo BU d ? f exQrci3ing the Power confer 7 
red by tho Code and before reaching its conclusiona 

th £ HiS !i Court j 5hould and will always give 
proper weight and consideration to such matters as 

(1) tbe vtewsof tho trial Judgo a3 to the credibility of 

oTZ f s pre3Ura P ti0n of innocence 7 in 

favour of the accused, a presumption certainly not 
weakened by the fact that he has been acquitted at his 
trial (3) the right of the accused to tho benefit of any 
doubt, and (4) the slowness of an apnellato fYmr+ 
disturbing a finding of fact arrived *t% a Judge who 
had the advantage of seeing the witnLes. To state 
this, however, is only to say that the Hieh fW*- 
conduct of the appeal should and will acf in * t3 

with rules and principles well known and - 9 

administration of justice.” ° d reco Smsed In 

Thia decision was recent^ reiterated by the 
Privy Counci m 1945-2 M. L. J. 362 ,“ where it 
wasi observed that there was only one principle 
m the strict use of the word, laid down i„ £ 
all, 645, 1 that is, that the High Court has f u u 
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power to review at large all the evidence upon 
which the order of acquittal was founded, and 
to reach the conclusion whether upon that evi¬ 
dence the order of acquittal should be reversed. 
(His Lordship discussed the evidence in C. A. 
No. G15/4G and continued:) 

s X X X 

[ 10 ] I have in the foregoing paragraphs indi¬ 
cated the various defects and anomalies in the 
evidence in these two cases in general and in the 
evidence of Mr. Satyamurthi in particular. In 
the face of these numerous defects, some of which 
appear indeed to be very material, the question 
is whether in an appeal against acquittal this 
Court will interfere with the estimate of the 
trial Court as regards the credibility of Mr. 
Satyamurthi or disturb the findings of fact that 
that Court has reached based upon the evidence 
of the witnesses who were seen by it. I have no 
doubt on a review of the entire evidence upon 
which the order of acquittal in c. C. no. 3398 of 
1915 (c. A. No. 615 of 1946) is founded that the 
conclusion reached upon that evidence can only 
be that the order of acquittal therein should not 
be reversed. (After discussing the facts relating 
to C. A. No. G14/46 his Lordship continued). 

X X X X 

[ 11 ] The learned Magistrate has on a close 
scrutiny of all the circumstances, come to the 
conclusion that the accused did not offer any 
illegal gratification to Mr. Raghavacbari and 
that they paid the amount because they were 
misled by Mr. Satyamurthi into believing that 
it was expected as a further donation by Mr. 
Raghavacbari for the Sabha irrespective of the 
question of the permit. On a review of the entire 
evidence and the attendant factors, I am unable 
to hold that this conclusion is unwarranted. 

[ 12 ] In this view of the facts and the evidence 
in both the cases, it is, strictly speaking, un¬ 
necessary to go into the further question raised 
by the learned Advocate-General that even if 
the payments were made as donations to the 
Sabha while as a matter of fact the application 
of 27th November was still pending disposal, it 
would nonetheless amount to an offence within 
the meaning of 8 . 161 read with s. 114, Penal 
Code, as it is immaterial whether the bribe was 
offered for the personal use of the officer concerned 
or for the benefit of an institution in which he 
was interested. The learned Advocate-General 
was fair enough to state in Court on behalf of 
the Crown that he was not interested in securing 
punishment for the respondents but was only 
desirous that the lt^v should be correctly hud 
down. 

[13] The legal principle applicable to such 
cases is not and has never been in doubt. The 
principle was put in forcible language by Jar- 


dine J. in 21 Bom. 517. 3 In that case the Mahar3 
of a certain village had been suspended from 
their office for some months. A meeting of the 
villagers was held at the house of the Patel at 
which the Patel was present, to consider the 
question of their restoration to office and an 
agreement was reached to which the Patel was 
a party to the effect that they should be restored 
to their respective offices on their paying a 
sum of rs. 300 towards the repair of the village 
temple. The question for determination by the 
Court was whether what was done came within 
the meaning of S. 161 , Penal Code, and the 
learned Judge stated the law thus : 

‘‘The plain words (of S. 161, Penal Code) exclude the 
defence that the benefit bargained for was to go to 
somebody else, and also exclude the notion that an 
officer is protected if he agrees to let his official acts be 
swayed by the motive of accepting gratification to be 
used professedly for advancing some public, not private, 
object such as charity, science, or religion. That kind 
of motive is different to the desire of private lucre; but 
it may easily lead to oppression and the subject in the 
pursuit or enjoyment of a right ought not to be ham¬ 
pered by any thought of pleasing the officer by promis¬ 
ing a subscription of any kind however laudable. Nor 
ought an officer to be affected in his duty to the Crown 
in dealing with a subject by such a consideration." 

As a justification for this rule, the learned Judge 
also mentioned that in that case there was a 
danger that if the village Mahars paid Rs. 300 
for restoration to office, they might make the 
enterprise profitable by illegal or dishonest prac¬ 
tices, since in their capaoity as village Mahars 
they had duties connected with the public re¬ 
venue, the village police and the civil adminis¬ 
tration. In 24 Bom. L. R. 534, 4 this decision was 
followed. In the judgment of the learned Chief 
Justice he pointed out that he would be esta¬ 
blishing a further dangerous precedent if he 
were to hold that an officer is protected if he 
agrees to allow his official acts to be swayed by 
the motive of accepting a gratification to be used 
not for his own personal benefit, but for some 
public object such as charity, science or religion. 
Both these cases were referred to and followed 
in a recent decision of a Division Bench of the 
Patna High Court in 24 pat. 138- In that case an 
Arms Act olerk, whose duty it was to put up to 
the Sub-divisional Officer applications for gun 
licences, imposed on an applicant a condition 
precedent to the performance of that duty, viz., 
that the applicant should invest Rs. 100 in war 
bonds. The learned Judges observed that it was 
not of course an attempt by the Arms Act clerk 
to obtain any monetary advantage f° r himself 
though one might assume that his efforts to per¬ 
suade people to invest in war loans would re¬ 
dound to his advantage in th® matter of his 
promotion. Nevertheless the demand of the 
Arms Act clerk amounted to an attempt to ob- 
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tain a gratification not for himself, but for his 
employers as a reward for doing his official 
duty, to forward the petitioner's application for 
renewal of his licence to the Sub-divisional 
Officer and it constituted an offence under 
S. 161 of the Code. It is to be noticed that both 
m 21 Bom 517 and in 24 Pat. 136a connexion 

Z™ m f “ 4 ea( ablislned between the performance 
of the official duty and the demand or payment 
of the gratification. In the Bombay case the 
amount waa demanded directly for the restore, 
tion of the Mahars to the office and in the Patna 
case the investment was aked for specifically for 
the performance of the clerk's duty of putting 
up the paper to the higher officer who had the 
power of granting the licence. The cine qua non 
is the establishment of such a connexion before 
it can be said that the gratification offered is a 
|motive or reward for any of the purposes men- 
tioned in s. 161 . Penal Code. Attention was in- 
v.ted also to 6 M. L,w. G77. 6 In that case a 
ullage munsif offered money to a Sub-Magis- 

^ te ,“ u L pled ™ th a request that the Magistrate 
should show favour to an accused person in a 
case pending in his Court. The object of the vil- 

£ST' tl, n , domg 30 was not t0 secure any 
benefit for that person for whom favour was 

solicited but to lay a trap for the Magistrate 

who was suspected to be a corrupt official. The 

village munsif was evidently set up to do this 

deL by ° h ?r S Wh ° Wanted 40 establish direct evi- 
deuce of the acceptance on the part of the 

Magistrate of a bribe in connexion with a pend- 

mg case. A Division Benoh consisting of Sada 

hi rfu aDd PhUlip9 JJ - heard the case and 

although they agreed in a broad sense that even 
the person who lays the trap is guilty of abet, 
ment of an offence under s. 161 , Penal Code, 
they differed on the question of sentence and 
the case was referred to Spencer J. who held 
thet 8.161 says nothing about the intention of 
the offender, but the fourth explanation to the 
section makes it clear that a bribe may be re- 
ceived as a motive for doing a thing that the 
pubbe servant who takes the bribe has not the 
least intention of doing, and yet the offence will 
be complete. The learned Judge pointed out that 

is thTrZ S r r6Wai 1 memion «l the section 
is the consideration for showing favour which is 

In tho end it was found that tSTaofof’‘tbTvn’ 
tage munsif amounted to an attempt to wrvert 
the course of public justice and requiredto be 
punished severely and he confirmed the sentence 
awarded by the Alagistmte. Here also it was 
definitely established that payment was avowed 

i y ca« 8 ‘°4 a \ d ? a ' connexion wSi 

a case pending before him. If, as in all the cases 
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cited above it had been affirmatively or by 
necessary inference from surrounding circum. 
stances, established in the present case that the 

™ n f fc °^‘ T } 00 ? t0 Mr. Satyamurthi and of 
Rs. 500 to Mr. Eaghavachari was made either a« 
a motive for granting a permit (whether export 
permit or monthly permit) or as a reward for 
having already granted the export permit, there 
could bo no doubt that the accused would be! 
guilty under s. lei read with s. 114 , Penal Code,! 
m both the cases. But, as I have already found ' 
no such connexion has been established On the 1 
contrary it has been established by the defence 1 
from all the attendant circumstances that the 
amounts were offered independently of tho re. 
suit of the application dated 27th November 1945 
1 would for these reasons agree with the finding 
ot the learned Chief Presidency Magistrate that 
the accused m both the cases have not been con- 
clusively proved to have committed the offence--’, 
under s. 161 read with s. 114 , Penal Code. 

[14] Now remains the second charge in each 
of these cases under R. 38 ( 5 ) read with R. 34 (6) 
c) Defence of India Rules. Rule 34 (6) contains 
the dehmtion of prejudicial act” and cl. (c) 
thereof runs thus: 

' * * ' * ny public savant incapable of effi- 
^ l P?. rform ‘°g duties as such or to induce . . . 

duties as 8°ucte” ant ^ ,aU in the of bis 

Rule 38 ( 5 ) provides the punishment for con- 
travention of the above mentioned rule. It wa- 
argued for the Crown that the case falls within 
both the parts of cl. (c) and that while the second 
part, viz., inducing the public servant to fail in 
ffie duicharge of his official duties is co-extensive 

ttennf fi "f Part dealing with the dues. 

tion of efficient performance of duty is of wider 
import and it was stressed that in the present 

“ off r th A r neyhadinregard <° 

he officers affected the efficient performance of 
their duties. It is unnecessary to consider this 
argument for in neither of the two cases does the 
charge refer to the earlier part of the rule con- 
cerning efficient performance of duty. The nre. 
judicial act with which the accused were charged 
is mentioned to be the inducement offered to 
each of the officers concerned to fail in the di= 
charge of their official duties. For the reasons 
g!ven with regard to 8. 161 . Penal Code, it mu«t 

h ^ d . ‘ h , at tber ( 6 , waa D0 6U0b inducement 
offered to them to fail in the performance of their 

duties and consequently no prejudicial act was 

committed by the accused in either of these two 
oases within the meaning of r. 34 (q) ( c ) # 

[15] I would in the result dismiss both the 
appeals. 

c.r.k./s.c. Appeals dismissed . 
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A. I. R. (33) 1948 Madras 288 [G. N. 143.] 

Horwill and Bell JJ. 

D. Chenchiah and others—Petitioners v. 
Commissioner of Police , Madras and others 
— Respondents. 

Criminal Misc. Petns. Nos. 99, 100 and 112 to 121 
of 1947, Decided on 5-2-1947. 

Madras General Clauses Act (1 (I) of 1891), S. 3 
(7)—Time when statute is deemed to come into 
iorce. 

There is no reason to think that the Madras Legisla¬ 
ture in framing the definition of ‘Commencement’ in 
S. 3 (7), Madras General Clauses Act meant to give a 
different meaning to that word from that given by the 
Imperial Government in S. 3 (12) of the General 
Clauses Act and t"> depart from the long recognised 
interpretation, whereby fractions of a day are ignored 
and the statute deemed to come into force at the first 
moment of the day on which it becomes law. 

Hence the Madras Ordinance, I of 1947 which was 
published in the Gazette on 23rd January 1947 must 
be deemed to have had effect from midnight on the 
night of 22nd-23rd and the arrest of a person at 4-30 
or 5 A. M. on 23rd January is not illegal. 

[Paras 5, 6 and 8] 

Cases Referred :— 

1. (’23) 4G Mad. 685 : 11 A. I. R. 1924 Mad. 257 : 
76 I. C. 721 (S. B), In ro Court-fees. 

2. (1878 79) 4 Q. B. 230 : 48 L. G. M. C. 95 : 40 L. T. 
459:27 W. R. 552, Tomlinson v. Bullock. 

A. Ramchandran for Row and Reddy 

—for Petitioners. 

The Crown Prosecutor — for the Crown. 

Horwill J. — On 23rd January 1947, at 
4-30 or 5 A. M., the twelve petitioners were 
arrested by police officers, but were not told 
"why they were arrested, or under whose orders 
they were arrested, or even under what provi¬ 
sion of law. From their homes they were taken 
to the Central Jail at Vellore. Later on, during 
the working hours of the Government Press, 
Ordinance I of 1947, signed by the Governor of 
Madras, was published in the Fort St. George 
Gazette of that day, Part IV-B, Extraordinary, 
which empowered the Provincial Government 
or the Chief Presidency Magistrate to issue an 
order for the detention of any person, if the 
Provincial Government or the Chief Presidency 
Magistrate, as the case might be, was satisfied 
that it was necessary to detain that person with 
a view to prevent him from acting in any 
manner prejudicial to the public safety or to the 
maintenance of public order. In the course of 
the same day, two of the petitioners filed appli¬ 
cations under s. 491, Criminal P. O., for the 
issue of writ3 of the nature of Habeas Corpus 
directing the Government of Madras to produce 
the petitioners before the Court. Neither the 
Chief Presidency Magistrate nor the Superinten¬ 
dent of the Central Jail, Vellore, was impleaded, 
as it was not then known who had issued the 
order for arrest or where the petitioners were 
detained. On Monday the 27th January, the 


remaining petitioners filed petitions asking for 
the same reliefs. 

[ 2 ] It was alleged that these petitioners were 
illegally arrested and detained, because they were 
not told by the police officers arresting them 
under what authority the arrests were made. 
Having since become acquainted with Ordinance 
i of 1947, two arguments have been put forward 
on behalf of the petitioners. The first is that the 
arrests were illegal, because they were effected 
at a time when the Ordinance had not become 
law, in that it had not, as required by S. 88, 
Government of India Act, been promulgated. 
The second is that the requirements of S. 4 of 
the Ordinance had not been complied with in 


that the petitioners had not been informed on 
what grounds they had been detained. 

[3] When the matter came on for hearing on 
Wednesday, the 29th of January.no reasons had 
by then been given to the petitioners. On that 
day, the petitions were adjourned to give the 
learned counsel for the petitioners an opportu¬ 
nity of meeting the points raised by the learned 
Crown Prosecutor and of impleading the Chief 
Presidency Magistrate v who was found to have 
issued the order. On Friday, the date to which 
the petitions were adjourned, an affidavit was 
filed by the Chief Presidency Magistrate to the 
effect that he had given reason to the petition¬ 
ers, that he had informed them that they could 
make representations against the orders concern¬ 
ing them, and that he would give them every 
facility to do so. In view of this affidavit, it is 
unnecessary to say very much with regard to the 
second point raised by the learned counsel 
against the validity of the detention. It ^ very 
difficult, without having before us all the mate- 
rial available, to decide whether or no the Obtef 
Presidency Magistrate was justified m notcom- 
municating to the pet.tonera for morettan^a 
week the grounds on which his order had Deen 
ba*ed- but as he presumably knew the grounds 
before he issued the order, one would have ex- 

pected him to have furnished the 

pet/ueu u ^ i • gfcs and detention 

w !‘ h «“ ZTorso ^ZXo^er, the reasons 

were subsequently 'furnished, we should not be 
justified in ordering the release of the petitioners 

on the ground of this delay. 

[ 4 ] The more important question is whether 

the arrests of the petitioners were illegal, be- 
oause at the time of their arrests the Ordinance 
had not become law. It is not denied by e 
learned Crown Prosecutor that publication in 
the Fort St George Gazette was necessary to 
give the Ordinance the force of law; and it is 

true that the petitioners were arrested before the 

act of promulgation had taken place. It is how¬ 
ever a well-known masim °i th® ' aw regarding 
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the interpretation of statutes that the law takes 

*° account of fractions of a day, for the very 

practical reason that it is ordinarily impossible 

to know the moment at which an Act came into 
torce. 

C 5 ] It is well settled that an Act which comes 
into force on a particular day is deemed to have 
eftect from the first moment of that day. Apply, 
tng that principle to the facts of this case, the 
yromance must be deemed to have had effect 
from midnight on the night of the 22nd-28rd 

/• 1 “ Was in °F eration at the time 

rt p w »j iI 1 • j • • ^ is unnects- 

'7m C ! tG authoritiea for the Proposition that 
a statute begins to operate from the first moment 

of the day on which it becomes law; because the 
learned advocate for the petitioners does not in 
m general deny it. That the law in India on 
this subject is the same as in England is indica¬ 
ted by a decision of this Court in 4 G Mad. CS 5 1 
in which case the Government announced an 
increase m court-fees on 5 th May 1922 which was 
not published until after certain suits had been 
filed on the Original Side of the High Court P 
was nevertheless held that the plaintiff was 

bound to pay the enhanced court-foe on the 
plaints filed by him on that day. 

16J The learned advocate for the petitioners 
has pointed out the difference between the word 

ind°H S i 3 12 ’ Tl i lperiaI Gene ral Clauses Act 

Vet in'thVd r V [1) ' V Udra3 Gcncral Glauses 

Act, m the definition of the word "commence 
as Wltb reference to an Act or Be 

' U ,? rea3 the Imperial General Clauses 
Act defines commencement” os meaning th* 

,r ay or J wh 'eh the Act or Begulation comes into 
lorco, tho Madras Act — with which we are here 
concerned — defines "commencement” as mean, 
mg the time at which the Act comes into force 
There is no reason, however, to think that the 
Madras Legislature in framing tho definition of 
commencement’’, meant to give a different 
meaning to that word from that given by the 
Imperml Government and to depart from the 
long recognised interpretation, whereby fractions 
^a day are ignored and the Statute deemed to 

on whi^it m0mC ‘ llfc ° f thG 

*sssst a?.“r«sfr *? t *» 

argued that it came in o“o rce atH " 
chat it became law i G 11 fc , m0ment 
attention has not bee’n dra’wn to a ? ny 
nanco or Statute in which the exprtsion ‘W 
once has been used. 35 and 3 g vict P c. 65 s 3 

fi^v! ded f0r npplicaUon an order of affi* 

- . 10n . after tho passing of this Act ” Tn 

mterpreting this clause tho leaned Judges “ 
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Madras 28 !) 

the Act came into immediate operation, which 
, 8 construed as meaning loth August 1S72, tho 
day on which the Act became law. They there, 
ore held that the Act operated from the first 
moment of that day and therefore applied to a 
child bom at any time of the dav, even though 

tho child might have been born before the royal 
assent was given to tho Act. J 

- ( >ur attcnti on 1^3 not been drawn to any 

mstance since the "Acts of Parliament", Act o< 

111 wh,cI ! a P ( , ' so » Ims been found guilty of 

having committed an offence when the act eon 
stituting the offence was not at the moniont at 
Inch it ^as done an offence. Xor have w e hc-n 
vhown any case since that year in which a per 
son has been made liable for arrest for an ar t 
tor winch he was not liable to be arrested at He 
moment that he did it, presumably because care 
is ordinarily taken to see that Penal Statutes 
eu'n by a legal fiction, do not have retrospective 
effect thereby violating an elementary principle 

an'acuL R 'T Sl ' C,,ld n0 ‘ be 
n act that was not punishable at the time when 

‘ l wa3 “>™»tted. A violation of this elementary 
pnne.ple has indeed occurred in this ea=e- but it 
>3 hoped that the purpose of effecting the arrests 
at such an ear,y hour before the Ordinance had 
leen promulgated was not to fake shelter behind 
a technical point m the interpretation of Sta¬ 
ges m order to bo able to violate this elemen- 
tai J principle of justice with impunity. However 

irrests of’the 0 ’ rr ^ ,mable t0 say that tho 
arrests of the petitioners were illegal. The neti. 

tions are therefore dismissed 

unto 7 L h “o n b6en *** 10 certificate 
under s. 20 o, Government of India Act to era 

ble the petitioners to appeal to the VedT.l 

Court. 1 he questions discussed in these applica 

tions do not however involve any interpretation 
of the Government of India Act, still le S3 of a ° 
Order ,n Council. The matter argued before U s 
r ntes to the interpretation of Ordinance t o 
194, and to a general rule regarding tho in for 
pretation of a Statute. It is true tlmUhe learned 
adxocato for tho petitioners raised a question as 
to tho meaning of "promulgation” in s 89 

CrownT^ °! Lldia Act: bllt tb « learned 

Crown Prosecutor conceded the correctness o 
ho view of the petitioner's learned advocate 
that promulgation" meant publication TZl ft 
publication in the Fort St. George Gazed f 
necessary in order to make the Ordinance i 

>' o Governor effective. No S 9 |“lf 
therefore, be granted. aie vx Hi, 

Petitions dismissed. 
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A. I. R. (35) 1948 Madras 290 [C. N. 144.] 

Rajamannar J. 

Ar. L. S. P. L. Sevugan Chettiar — Peti¬ 
tioner v. Karaikudi Municipality, represented 
by its Commissioner — Respondent. 

Criminal Rev n . Case No. 1068, Cri. Revn. Petn. 1022 
and Cri. Misc. Petn. No. 1925 of 1946, Decided on 5-9- 
1947, from judgment of Sub-Divisional First Class Magis¬ 
trate, Devukottiih, D/-8-6-1946. 

Madras District Municipalities Act (V of 1920), 
S. 345 — Prosecution under Sch. IV, Rr. 36, 30 (2) 
for non-payment of property tax—Limitation — 
S. 345 and not S. 347 applies — Madras District 
Municipalities Act (V of 1920), S. 347, Sch. IV Rr. 
36, 30 (2). 

Where a person is prosecuted under R. 30 (2) read 
with R. 36 of Schedule IV of the Mad. Dist. Munici¬ 
palities Act for wilful omission to pay the property tax, 
the case is governed for the purposes of limitation by 
S. 345 of the Act and not by S. 347. The point of 
difference between the cases to wh’ch S. 345 would 
apply and the cases to which S. 347 would apply is 
that in cases falling under S. 345 a specific sum of 
money would be due to the Municipal Council under 
the provisions of the Act even before the date of the 
prosecution; whereas, under S. 347 there is no condition 
that there should be an amount due to the Municipality 
before the date of the prosecution. Cri. R. C. No. 565 
of 1937, Foil. 24 A.I R. 1937 Mad. 272, Rtf. [Para 4] 

Case referred :— 

1. (’37) 1937-1 M. L. J. 101=24 A.I.R. 1937 Mad. 272 
=169 I. C. 452=38 Cr. L. J. 760, Panchayat Board, 
Sivaganga v. Pallathian Servai. 

R. Gopalaswami Aiyangar —for Petitioner. 

K. Kutlikrishna Menon —for Respondent. 

C. Balasiibramaniam for Public Prosecutor -- for 
the Crown. 

Order. — The petitioner as the managing 
trustee of the Iluppakudi Devasthanam was 
convicted under R. 30 (-2) read with R. 36 of 
Schedule IV of the Madias District Municipali¬ 
ties Act for wilful omission to pay the property 
tax due to the Karaikudi Municipality for the 
first half year 1944-45, amounting to Rs. 795-6-3, 
and sentenced to pay a fine of Rs. 10 or two days’ 
simple imprisonment in default. He was also 
directed to pay the property tax of Rs. 696 15-0. 
On appeal to the Sub-Divisional Magistrate of 
Devakottai, the conviction and sentence were 
confirmed. 

[2] The learned advocate for the petitioner 
raised several interesting points of law; but, I do 
not propose to express my opinion on any of 
those points, excepting one, namely, the point of 
limitation. This is because, admittedly, these 
points were not raised in the lower Courts and 
I consider that the points cannot be satisfactorily 
disposed of without further facts. It is common 
ground that there is another prosecution pending 
in respect of property tax due to the Municipality 
for a subsequent period; and, in fact, there is now 
before me an application, cr. m. p. no. 1925 of 
1946, to quash proceedings in s. t. O. No. 524 of 
1946. It would be proper and advisable that the 


points now sought to be raised in revision should 
be raised before the lower Court in that case,, 
that is, S. T. C. No. 624 of 1946, and the decision of 
the Court below obtained after a full investigation, 
into the facts necessary for their proper disposals 
[3] The point of limitation, however, can be. 
disposed of on facts now.appearing on the record,, 
of which there can be no dispute, and the only- 
question to be decided is a pure question of law* 
The date of the complaint in this case was 16tb 
March 1945, and, according to the complaint,the> 
date of the commission of the offence was 1st 
October 1944, the date, namely, 1st October 1944 
is arrived at by application of the provisions of 
R. 30 of schedule IV to the District Municipal¬ 
ities Act, which gives a period of 15 days from 
the service of notice of the demand for the* 
payment of the amount due. It is only there¬ 
after that under sub-rule 2 of rule 30 if for any 
reason the distraint, or a sufficient distraint, of 
the defaulter’s property is impracticable, tba 
executive authority may prosecute the defaulter 
before a Magistrate. The learned advocate for the. 
petitioner contends that the prosecution is barred*, 
because the complaint was made more than three* 
months after the date of the commission of tha 
offence. He relies on 8. 347 of the Act, the mate¬ 
rial part of which is as follows; 

"No person shall be tried for any offence against tbu 
provisions of this Act, or of any rule, or by-law mode 
under it unless complaint is made by the police, or ther 
executive authority or by a person expressly authorised- 
in this behalf by the Councilor the executive authority 
within three months of the commission of the offence.’” 

The learned Government Pleader, appearing: 
for the Karaikudi Municipality, on the other 
hand, contends that the propor section applicable 
to the case i 3 not S. 347, but S. 845, which is 
follows: , „... , 

"No distraint shall be made, no suit shall be instituted 

and no prosecution shall be commenced in respect or 

any sum due to the Municipal Counoil under tins Acs 
after the expiration of a period of three years from the 
date on which distraint might first have been made * 
suit might have been instituted, or proseoution might 
have been commenced, as the case may be, in respect- 

I agree,”with the leaded Government Pleader. 

[4] Prima facie, 8.845 of the Act would apply 
to this case, because the prosecution is m respect of 
a sum due to the Municipal Council under the 
Act, that is, the property tax. There are various 
provisions of the Act, under which sums become 
payable and due to the Municipal Council either 
by way of tax or compensation and several 
methods of recovery are also included in the Act 
and in the schedules. A prosecution is one sue 

method of recovery. Section 345 therefore wcu 

apply just as it would apply to a suit for the r ® co " 
very of the sum and also to a distraint in respec o 
the sum. The rules of schedule IV which arethe 
rules applicable to the recovery of the property 
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tax make it clear that if the amount due for 
property tax is not paid, the executive authority 
may proceed to recover it in one of three ways: 
U) by distraint; ( 2 ) by a prosecution; and ( 3 ) by a 
suit in a civil Court: vide R. 30 (l), 12 ) and ( 3 ). 
Rule 3G ( 2 ) specifically provides: 

“Wherever any person is convicted of an offcnco 
under'sub-r. (1), the Magistrate shall, in addition to 
any fine which may be imposed, recover summarily 
nd pay o\er to the Municipal Councd the amounts, if 

of siwuleU).*' Spetified iD Cl9 ' < a > ( b ) 

Section 347, on the other band, would apply to 
all cases where an offence is committed against 
the provisions of the Act or any rule or by law 
made under it, except where the prosecution is 
in respect of any sum due to the Municipal 
council. There are several sections in the Act 
and several rules in the schedules, a contraven¬ 
tion of one or other of which is made an offence. 
Section 347 would apply to all such offences. 
Une point of difference between the cases to 
which S. 345 would apply and the cases to which 
S. 3i7 would apply is that in cases falling under 

7- 3l _ 5 r a speci<ic sum °£ money would be due to 
the Municipal Council under the provisions of 
the Act even before the date of the prosecution 
whereas, under s. 347 there is no condition that 
there should be an amount duo to the Municipa¬ 
lity before the date of the prosecution. The 
earned advocate for the petitioner has contended 
that S. 345 has some application to the fines that 
may bo imposed in accordance with the provi¬ 
sions of S. 313. I am really surprised at the con- 
tention. Under s. 313 any person who is convic- 

. , i an , offe ? ce 18 ’ 011 conviction, to be 
punished with a fane. Even if the fine is treated 

as an amount duo to the Municipality, which 
conception itself I do not agree with, it cannot 
be said that the prosecution is for the amount of 
fine which has to bo imposed after a conviction 
as a result of the prosecution. Section 345 obvi- 
ously relates to tho proceedings either by wav 
of distraint or by way of suit or by way of 
prosecution in respect of sums already due to 
tho Municipal Council under one or the other of 
the provisions of the Act. 

[6] I find that this is the view taken of those 
two sections by Lakshmaim Rao J in Or. R. c. 

No. 565 of 1937 and I respectfully agree with tho 
decision in that case The same reasoning, more 
er less ,a also to be found in the judgment of 
Horw.ll J. m 1937-1 M.L.J. 101 ,' which, however, 
dealt with the corresponding provisions of the 
Madras Local Boards Act. 

[e] I have therefore, no hesitation in holding 

the . section applicable is s. 345 of the Act 
and obvmusly tho prosecution was launched well 
Within the time allowed by that section. 

[7] The criminal revision case and the appli. 
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cation (cr. M. p. No. 1925 of 194G) to quash pro- 
ccedmgs in S. T. c. No. 524 of 191 G arc dismissed. 
C.R.k./s.c. Petitions dismissed. 

A. I. R. (35) 1948 Madras 291 (C . N. 145 .] 

Govinda Menon J. 

Public Prosecutor — Petitioner v. Nellau. 
appa Pillai — Respondnit. 


Criminal Revn. C.ise No. 1020 and Oi Revn Pein 

S e °; Do '- Jd ^ 011 3*12*1947, from order of 

be^icns Judge, linncvclly DiviYon, I)/- 30-7-1947 

Criminal P. C.(189S), S. 471 -•‘Detained ' _ ft’is 

obhgat or y upon Court to order detention ''in a 
place and not with a person. 0 

Under S. 471 as amended in 1923 it is essomhl tlmt 
the accueed should be detained in “a place.” The word 
detained denotes the curtailment of liberty. This : s 

a m »hce C ” a TL b L tbe -f b9e r Et USe ° f worcU^iu 

or ler the ^ “ obl, 6 <Uor ? upon the Court to 

Older the detention in a place and not with a person 

Hence an order of tho Court detaining the acXc 1 in 

the custody of his father-in-law and brother is iile- U • 

L, A. L R. 1923 Cal. 053. Ref- 9 A.I.R. 1922 Mad7 3 s’. 

Annotation: —{’4G Com.) Cr. P. C., S. 471, nIT 1J 
Cases referred ;— 

\ c 29 i62 56 . C od'p 2 °V V 5 oV- R ' 1028 Crtl - m - HI 

Srish Chandra Roy. ’ RemCmbl ' ancer v ‘ 

2 r ( ’y 2 L? l - K - 1922 Had. 51 : G5 I. C. 423 : 23 Cr. 
ij- J. /l, Mohamed v. Emperor. 

'Ihc petitioner in person. 

Order. — Ihe learned Sessions Judge has 
iound that tho accused when he committed tho 
murder was by reason of unsoundnoss of mind 
incapable of knowing that he was doing an act 
which was contrary to law and henco has held 
that he was not guilty. This order was passed 
under S. 470. Criminal P. C., and the conse¬ 
quential order necessary under s. 471 (j) l m d 
therefore to be issued. The accused was ordered 
to ho detained in the custody of his father in. 
law and brother. !he learned Public 1‘ro-e ufor 
s eeks to revise this order of detention on tho 
ground that it does not conform to the provi- 

thTt S Cn M Se , Ct -Ti In 50 CaL * 03 ’ > a Bench Of 
that Court has laid down that "detained in sale 

custody in s. 471 does not mean detained in 

the custody of the relatives. Kumaraswami Sas- 

l n ?! Cr * ! J J ‘ 712 wa3 of the Vl 'ew that 
S. 471 should not bo interpreted as compelling a 

Court to send the accused to a lunatic asylum 
Ail that is necessary is to see that such safe¬ 
guards are taken as to keep the accused from 
mischief and therefore it is permissible to order 
the accused to bo kept under tho control and 
custody of his parents. This decision was passed 

on 2.3.10-1921 when the word in the unamended 

eectmn was kept which was altered to "de- 
tained when the Code of Criminal Procedure 
was amended m 1923. As the section nowsfands 
it is essential that the accused should bo detained 
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in “a place.” The word "detained” denotes the 
curtailment of liberty. This is made clearer by 
the subsequent use of the words "in a place.” 
Such being the case it is obligatory upon the 
Court to order the detention in a place and not 
with a person. The order of the lower Court 
cannot therefore be sustained and has to be set 
aside. The learned Public Prosecutor states that 
he J3 instructed to inform the Court that the ac¬ 
cused should be detained in a mental hospital; 
which in this case is the mental hospital at 
Cuddalore according to the proviso to S. 471, 
Criminal P. C. 

[ 2 ] I therefore direct that the accused be 
detained in the mental hospital at Cuddalore 
subject to further orders of the Provincial Gov¬ 
ernment. 

C.R.K./S.C. Order accordingly. 


A. I. R. (35) 1948 Madras 292 [C. N. 146.] 

Govinda Menon J. 

In re T. M. Sivaprakasam Pillai — Peti¬ 
tioner. 

Criminal Mi-c. Potn. No. 1G60 of 1917, Decided on 
8*12-1917, from order of Add!. 1st class Magistrate, 
Kumbakonam, in C. C. No. 47 of 1947. 

(a) Penal Code (1860), S. 211— Complaint that 
certain oificer had received illegal gratification 
written and posted at Kumbakonam and addressed 
to I. G. of Police, Madras— Complaint found to be 
groundless— Magistrate at Kumbakonam has no 
jurisdiction to try offence under S. 211—Criminal 
P. C. (1898), S. 182. 

A complaint that a certain Village Munsif had receiv¬ 
ed illegal gratification was written and posted at Kum- 
bakouum and was addressed to the Inspector General 
of Police, Madras. The complaint, on investigation, was 
found to be absolutely groundless. The complainant 
was prosecuted under S. 211, Penal Code: 

Held that the offence under S. 211 was completed 
only when the letter reached the destination, i. e. the 
office of the Inspector Genera] of Police, Madras. Hence 
the Magistrate at Kumbakonam had no jurisdiction to 
try the case. . [Para 5] 

Held further that by merely posting the letter the 
complainant could not be said to have attempted to 
commit the offence. [Para 5] 

Annotation:— (’46-Com) Criminal P. C., S. 182, 
N. 4. 

(b) Criminal P. C. (1898), S. 238 (2-A)—Court not 
having jurisdiction to try offence charged— It 
cannot convict of attempt to commit such offence. 

Though S. 238 (2-A) lays down that where a person 
is charged with an offence, he may be convicted of an 
attempt to commit such offence although tbe attempt 
is not separately charged, such a power presupposes 
the jurisdiction in the Court to try the offence charged. 
There is no authority or justification for holding, that 
a Court which has no territorial jurisdiction to enquire 
into and try an offence can do so and convict tbe accu¬ 
sed of an attempt to commit the same even when it 
may have jurisdiction to enqu : re into and try the 
offence of attempt. [Para 5] 

Annotation:— (’46-Com.) Criminal P. C., S. 233 
(2-A) N. 3. 


Cases referred :— 

1. (’32) 19 A. I K. 1932 Mad. 427 : 137 I. C. 333 : 33 
Cr. L. J. 452, Rathinam Pillai v. Emperor. 

2. (’43) 1943 M/VV.N. 335 : 30 A.I.R. 1943 Mad. 526 : 
208 I. C. 400 : 44 Cr. L. J. 776, District Magistrate, 
Cuddappah v. Abdul Kareem. 

V. Rajagopalachari for K. Rajah and R. V. Ragh- 
van — for Petitioner. 

Public Prosecutor— for the Crown. 


Order.— This is an application to quash the 
charge framed by the Additional First Glass 
Magistrate, Kumbakonam, in C. c. No. 47 of 
1947 wherein a charge under S. 211 , Penal Code 
has been framed against the petitioner. 

[2] The short facts leading up to this prosecu¬ 
tion are that the petitioner sent a communica¬ 
tion to the Inspector General of Police, Madras, 
alleging that the Village Munsif of Pattees- 
wanam had received illegal gratification from one 
Thanu Kothan, an offence punishable under S.161, 
Penal Code, and this complaint on investigation 
was found to be absolutely groundless. There¬ 
upon a charge sheet was filed against the peti¬ 
tioner for an offence under S. 211, Penal Code 
After having examined the prosecution witnesses, 
the learned Additional First? Class Magistrate 
has framed the charge under S. 211, Penal Code. 

[3] In the statement filed by the petitioner, he 
objected to the jurisdiction of that Court for taking 
cognizance of this offence on the ground that 
there was no territorial jurisdiction for the Addi¬ 
tional First Class Magistrate to enquire into the 
case. The complaint,, though written and posted 
at Kumbakonam, was addressed to the Inspector 
General of Police, Madras, so that the offence 
under S. 211 , Penal Code, viz., that of falsely 
charging a person with having committed an 
offence took place only when the letter was re¬ 
ceived in Madras and opened in the Office of the 
Inspector General of Police, Madras. This conten¬ 
tion was not accepted by the lower Court and 
therefore the petitioner comes up to this Court to 


tve the charge quashed. # . G , 

[ 4 ] Reliance is placed on a decision of bunda- 
tm Chefcti J. in A. I. R. 1932 Mad. 427 for the 
-oposition that the offence was committed only 
; the place where the false charge was laid and 
,t at the place where the letter was posted. Ia 
at case, a letter containing alleged false mfor- 
ation was posted at Kumbakonam and reached 
e District Superintendent of Police at Tanjore. 
ia prosecution wa3 initiated at Kumbakonam 
id the learned Judge therefore held that the 
fence was completed only when the in forma- 
in reached the Public Servant at Tanjore. 

“ If for some reason the informat'on i had not at au 
iched the public servant there would be no offenee 
der S. 182, Penal Code though by reason of the post 
r such a letter, the accused may be charged for 
ving attempted to commit such an offence. 

i this ground, the decision of that learned 
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Judge was that the Magistrate at Kumbakonam 
had no jurisdiction to try the case and he was 
directed to return the complaint under S. 201, 
Criminal P. C. Another case on which Mr. Raja- 
gopalachari lays stress is that in 1943 M. w. N. 335 a 
■where Horwill J. in similar circumstances held 
that where a false complaint against a taluk 
office clerk that he demanded a bribe was sent 
to his superior officer, the Collector, and the pro- 
secution was launched at the place where the 
letter was written but not at the place where the 
letter was received, it was held that the trial 
was illegal as the Court had no territorial jurisdic- 
tion. The case in A. I. b. 1932 Mad. 427 1 deals 
with an oflence under S. 182 , Penal Code, and 
from the report it is not possible to find out what 
the offence was, that was the subject-matter of 
the prosecution in 1943 m. w. n. 335 . 2 Here 
the petitioner is charged with an offence under 
S. 211 , Penal Code, for falsely charging a person 
with having committed an offence. 

[5] The question for consideration is where 
was the false charge made. Is it at the place 
where the letter was posted or is it at the place 
where the letter was received ? The communica¬ 
tion of the false accusation is, in fact the layin" of 
the false charge and unless the matter is actually 
communicated to the superior officer it cannot 
be said that a false charge has been made out. If 
a person intending in his mind to make a false 
charge writes down something and keeps it to 
himselr, such an act would not amount to “charg¬ 
ing falsely”, therefore, the offence can be said to 
be completed only when the letter reached tho 
destination, !, e., the office of tho Inspector Gene¬ 
ral of Police, Madras. The decisions already 
quoted are authority, that in cases under S. 1S2, 
Penal Code, the giving of false information be¬ 
comes an offence only when it is actually impar¬ 
ted; much more so in a case under S. 2 11 where 
the intimation becomes a false charge only when 
it is laid before the superior officer. The intention 
to do the criminal act is no crime and unless the 
charge is actually made that intention is not 
translated into action. The learned Public Pro¬ 
secutor contends that by tho mere posting of the 
letter, there is an overt act amounting to an 
attempt to commit an offence and relies upon 
the observations of Sundaram Chetti, J., in the 
caso above mentioned. That learned Judge in 
spite of the suggestion thrown out, that the act 
might amount to an attempt to commit an 
offonco, did not, m fact, decide to that effect I 
do not consider that by merely posting the letter 
the petitioner, in this cose, has attempted to 
commit the offence. Moreover, the charge fram¬ 
ed by the lower Court is not for an attempt to 
commit the crime. Though s. 238 (2-a), Criminal 
* • C. lays down that where a person is charged 
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with an offence, he may be convicted of an 
attempt to commit such offence although tho 
attempt is not separately charged, such a power 
presupposes the jurisdiction in the Court to try 
the offence charged. I can find no authority or 
justiucation for holding that a Court which lias 
no territorial jurisdiction to enquire into and try 
an offence can do so and convict the accused of 
an attempt to commit the same even when it 
may have jurisdiction to enquire into and try 
the odenco or attempt. In this viow, tho lower 
Court which has taken cognizance of tho offence 
has acted ithout jurisdiction, and \ therefore 
quash the charge framed and direct that tho 
complaint or charge sheet may he returned for 
presentation to the proper Court. 

c.r.k./d.S. Order accordingly. 

A. I. R. (35) 1948 Madras 293 (C, N. U7.] 

Rajamannar J. 

In re Boreddi Kondamma and another _ 

Appellan ts. 

KcS * 10S aml 109 oi 1917 . Decided 

div^n, °‘ SeS5i ™ 3 Cu ' ld ' p;U ' 

<? < 1898 >* s * 232 - Charge under 

i o 1 Code—Accused cannot be convicted 

Accused wanted to murder A by poisoning him. The 

£ ison meant fer A was however taken bv B who died. 

1 he accused were tried for the murder of B and were 

e 1 urged under S. 302/34. They were however convicted 
under S. 807: 

Bald that in the absence of a charge under S. 807, 
the accused could not be so convicted. Case remanded. 

Annotation:—(’41-Cora) Cr. P. C., S. 322 

(b) Penal Code (1860), S. 301 _ Poison intended 
lor person to be murdered taken by deceased _ 
Oilence does not fall under S. 302 but under S. 301. 

Obiter. Where the accused intending to murder a 
person by poisoning him, mixes up the poison in a 
drink and the drink is drunk by another person wh‘ 

d ‘ C3 the Cilse falls under S. 301 and not 

r> li** —, [Dura 4] 

1 ublxe Prosecutor—tor the Crown. 

Judgment— These two appeals arise out of 

n 5j N °; 47 ° f 1940 in thG c ourt of Session, 
Guddapah. C. A. No. 109 of 1917 is at the instance 

of accused 1, and c. a. No. 109 of 1947 at tho 

instance of accused 2 . Both are from jail. Both 

the accused were charged for the murder of one 

\ uttanna, by accused 2 procuring oleander seeds 

and giving them to accused 1 so that the latter 

m.gh administer the poison to one Venkatamma 

in oider to kill her in furtherance of a common 
intention. 

[2] Accused 1 crushed an oleander seed and 
mixed it and arsenic in buttermilk and gave the 
buttermilk to Venkatamma but the said butter¬ 
milk was drunk by Venkatamma’s relative 
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Vuttanna and he died as a result thereof. Both 
the accused were charged for an offence punish¬ 
able under S. 302 read with S. 34, Penal Code. 

[3] The learned Sessions Judge found on the 
evidence that it was clear that accused 2 wanted 
to kill Yenliatamma (p. \v. l) by poisoning her 
and that accused 1 co-operated with her in carry¬ 
ing out that intention and that in furtherance 
of this common intention a deliberate attempt 
was made to administer to p. w. 1 the oleander 
poison sufficient to cause her death. Pie also 
found that there was no room for doubting that 
the death of Vuttanna was due to the poison 
administered by the accused in butter-milk. On 
these findings the learned Judge found both the 
accused not guilty under S. 302 but found them 
guilty under s. 307 read with S. 3-1, Penal Code, 
and sentenced them to rigorous imprisonment 
for ten years. 

[ij It is difficult to follow the decision of the 
learned Judge. Taking first the offence with 
which the accused were charged, one under 
S. 302 read with S. 34, Penal Code, on the find¬ 
ings arrived at by him the case clearly fell 
within the provision of s. 301, Penal Code. As 
however there is no appeal against the acquittal 
of the accused before me, I do not desire to 
interfere with the order of acquittal passed by 
the learned Sessions Judge. 

[5] So far as the conviction under S. 307 is 
concerned, obviously the learned Judge was 
referring to the attempt of the accused to murder 
P. W. 1. If that were so, it must be pointed out 
that there was no such charge which the accused 
were called upon to meet. The case will have to 
go back and the learned Sessions Judge is directed 
to frame a proper charge under S. 307 read with 
S. 34, Penal Code, for the attempt to murder 
r. w. i. 

c.r.k./r.g.d. Case remanded. 


A. I. R. (35) 1948 Madras 294 [C. N. 148.] 
Yahya Ali and Govinda Menon JJ. 

S . Rama Iyer — Petitioner v. K . V . Nata¬ 
raja Iyer — Respondent. 

Criminal Misc. Petn. No. 1362 of 1947, Decided on 
28-11-1947. 

Criminal P. C. (1898), S. 491—Application for cus¬ 
tody of minor child—Detention of minor against 
wishes of his lawful guardian is illegal—Guardian 
can apply under S. 491__Child of 13 years cannot 
form intelligent preference in matter relating to his 
custody. 

An application under S. 491 by the natural guardian 
of the minor for the custody of the minor who ba3 been 
illegally detained by another person, i. e., detained 
against the wishes of the natural guardian, is main¬ 
tainable even if other remedy under the Guardians and 
Wards Act is open to him and has not beeen availed of 
m the first instance. [Paras 4, 6] 


A. I. B. 

A child of the tender age of 13 years cannot be said to 
be able to form an intelligent preference particularly in a 
matter relating to his custody as against the wishes of 
his natural parents. The minor’s opinion, especially 
when his attitude in refusing to go to his father is in¬ 
duced by his maternal grandfather with whom he is 
staying, is not entitled to any weight at all and thus 
when his consent has become ineffective, his detention, 
even if he remains in tbe maternal grandfather's cus¬ 
tody of his free will, must be deemed to be illegal as 
against a person who is better entitled in law to have 
bis custody, i. e., his father, and who is desirous to 
take the minor into his custody. [Para 5] 

That the father of the minor ill-treated the minor’s 
deceased mother is no valid ground for refusing cus¬ 
tody to the father of the minor child: Case law relied on. 
Annotation: —(4G-Com.) Cr. P. C., S. 491, N. 8. 

Cases referred :— 

1. (’66) 9 Mad. 391, Reade v. Krishna. 

2. (1857) 7 El. & Cl. 186: 26 L. J. Q. B. 169, Queen 
v. Clarke. 

3. (1836) 4 A. & E 624 : 111 E. R. 922, The King v. 
Green hi II. 

4. (’30) 31 Cr. L. J. 187: 53 Mad. 72: 16 A. I. R. 
1929 Mad. 834 : 1201. C. 892, Subbu9wami Goundan 
v. Kamaksbi Annual. 

5. (’89) 16 Cal. 487, Abraham v. Mahtabo. 

6. (1879) 10 Cb. D. 155, Byrant v. Bull. 

7. (’29) 16 A. I. R. 1929 Mad. 81: 120 I. C. 747, At- 
chayva v. Kosaraju Narahari. 

8. (’16) 39 Mad. 473: 3 A. I. R. 1916 Mad. 605: 29 
1. C. 4, Audiappa Pillai v. Nallendran Pillai. 

9. (’07) 29 All. 210, Bindo v. Shamlal. 

10. (’24) 46 All. 706 : 11 A. I. R. 1924 All. C22: 83 
I. C. 24, Sukhdeo Rai v. Ramchander Itai. 

K. V. Ramchandra Iyer and T. N. Sundaresa 
Iyer —for Petitioner. 

T. L. Vcnliataratna Aiyar and O. Jagadesa Aiyar 

— for Respondent. 

Order—This is an application under s. 491, 
Criminal P. C , for a direction that a minor boy 
named Jayaram who is the petitioner’s son be 
brought up before tbe Court to be dealt with 
according to law, and that the respondent bo 
directed to restore the said Jayaram to the cus¬ 
tody of the petitioner. At one stage it was agreed 
between the parties that the hoy who is 13 
years old should he put in the Sri Ramkrishna 
Mission High School Hostel, Thiagarayanagar, 
and the father was willing to bear all the ex¬ 
penses of the maintenance and education of the 
boy in that institution. After his admission in 
the hostel and the school, in spite of numerous 
attempts made by the warden, the boy played 
truant and was persistently runn.ng away to 
the respondent’s place. Consequently the con¬ 
sent order was vacated on 26th September 1947, 
and the petition was heard on merits. It was, 
however, agreed that before passing the final 
order one further attempt should he made to 
put the boy in the hostel and in spite of the 
previous conduct of the boy, the warden was so 
good as to re-admit him but again on several 
occasions, the boy ran away and finally the 
respondent removed him from the hostel. vte 
felt convinced that the truancy of the boy, his 
disinclination to stndy and his aversion to his 
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father were the result of the pernicious influence 

of his maternal grandparents. On 20th Novem- 

3>er 1947, we made the following order on the 
petition: 

“We think that the petitioner is entitled to the order 

ie asks for in this petition. We direct that the boy 

-Jayaram be handed over to his father, the petitioner 
bow id Court/* * 


Madras 203 


We notified when this order was passed that we 
would announce our reasons later and we pro¬ 
ceed to do so now. 

[ 2 ] The minor Jayaram was born on llth 
March 1934. His mother, Meenakshi Sundaram- 
inai died in May 1942, and the petitioner mar¬ 
ried his second wife Saradambal in July 1943 , 
-and has now two children by her. The respond 
dent is the father of Meenakshi Sundarammal. 
The petitioner's father is alive and he lives in 
Aiyoor Agaram which is near Villupuram. The 
respondent’s village Kandampakkam is four 
miles from Aiyoor Agaram. The petitioner’s 
case is that he brought up the boy and educated 
him .up to the third form in which clas 3 he was 
to join after the summer recess of 1947 . The boy 
was sent as usual to Aiyoor Agaram to spend a 
portion of the vacation and from there he was 
to go with his step-mother to her father’s place 
Tiruvannamalai and return in time to rejoin 
the school, V hen be was at Aiyoor Agaram, the 
respondent approached the petitioner’s father 
and asked him to send the boy with him; but 
the latter said that the boy had to go to Tiru- 
vannamalai for some time and that after his 
return from that place, the boy could be taken 
by the respondent provided that he was sent 
back within a few days before the reopening of 
the school. The respondent consented and took 
the boy, but in spite of the termination of the 
vacation, the boy was not sent. Messages from 
the petitioner proved of no avail and ultimately 
a lawyer’s notice had to be sent. In the reply 
to the lawyer’s notice allegations were made by 
the respondent of the ill-treatment of the boy by 
*:he petitioner and his second wife and of an at¬ 
tempted alienation by the petitioner and his 
father of properties alleged to belong to the joint 
family. There was also an averment that the peti. 

tioner had illtreated the minor’s mother during 
her life time. 0 

[ 3 ] While this correspondence was going on. 
the respondent tried to obtain a school tramfei 
certificate from the authorities of the A R C 
school where Jayaram was studying. On then- 
refusal to issue the certificate except with the 
permission of the father, the respondent had a 
•notice sent through a lawyer to the authorities 
of the school threatening to take action against 
them. He also addressed petitions in that behalf 
*0 the District Educational Officer and to the 


Director of Public Instruction. In the letter 
written to the Headmaster of the school the 
respondent stated that he wanted to get the boy 
admitted in the school in Kolar where his son is 
employed. It is urged by the petitioner that 
after having removed the boy on a false pre¬ 
tence that he would be sent back within ten 
days, attempts were made by the respondent to 
obtain a transfer certificate and to send him 
away to Mysore state in order to place him be¬ 
yond the reach of this Court. In the reply affi¬ 
davit filed by the petitioner, it is alleged that 
boy has been illegally and improperly detained 
by the respondent in bis custody without the 
consent of the father, that there is no secondary 
school at Kandampakkam where the boy could 
continue his studies and that the nearest school 
is at Villupuram which is about four miles 
away. It is further alleged inter alia that the 
respondent is a man of no means, that ho is 
heavily indebted, that he even borrowed Rs. 100 
from the petitioner in 1941 and repaid it in in¬ 
stalments up to 1944 only partially. The respon¬ 
dent is of a garrulous nature and got entangled 
in a criminal case and has been making des¬ 
perate attempts to separate the petitioner from 
his father. As regards the charge of the respon¬ 
dent that the petitioner and his father are trying 
to alienate joint family properties to the detri¬ 
ment of the minor’s interests, the petitioner 
says that the properties were acquired by his 
father and that he had no interests in them and 
that by setting up the false claim, the respon¬ 
dent was jeopardising the interests of the minor 
by alienating the sympathies of his paternal 
grandfather. With reference to the alleged ill- 
treatment by the petitioner and his second wife 
the allegation has been emphatically denied and 
a number of affidavits have been filed in sun. 
port of the denial. An officer who is holding the 
office of Huzur Sheristadar of the Collector’s 
office the petitioner being the Collector’s karnam 
an opulent landlord belonging to the Beri Chetti 
caste and aged Telugu Brahmin lady who is a 
neighbour, have testified to the fact that the boy 
was being well treated by his father and his 
step-mother. There is no evidence per contra on 
the respondent’s side with regard to any of the 
matters averred by him in his counter affidavit. 

V 0 are on tbe whole inclined to accept the ver- 
sion of facts given by the petitioner with regard 
to ft 1 the matters referred to above. In the matter 
of ill-treatment meted out by the petitioner to his 
deceased first wife, we accept the petitioner’s 
denial. We wish to observe that even if true 
that wou d be no valid ground for refusing cua- 

r V T tO mL 10 Datural Sardian of his minor child. 

, «! 1 # T f er , 6 ar0 two legal ob i ec tions stressed on 
behalf of the respondent. The first is that the 
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procedure under S. 491, Criminal P. C., is not 
applicable a9 there is no illegal detention in this 
case and a writ of the nature of habeas corpus 
can only be issued where there is some illegal 
restraint. It is argued that the boy went to the 
respondent’s house of his own accord and is not 
only staying there out of his own free will but 
is obstinately averse to his going back to his 
lather. The sole consideration in such matters 
being the welfare of the minor, the boy who is 
sufficiently old and capable of forming an intel¬ 
ligent preference should not be compelled to live 
in a custody which is not to his liking. The second 
contention is that it is open to the petitioner to 
apply for being appointed as guardian of the 
person of the minor under the Guardians and 
Wards Act and so long as such a remedy is 
available, s. 491, Criminal P. C., is not a pro¬ 
per remedy to be invoked. We find no substance 
in any of these contentions. 

[5] Judging the matter entirely from the 
point of vi6w of the welfare of the minor, it is 
manifest that during the short time that the 
minor has been with the respondent, he ha 3 
completely lost his aptitude for study and has 
been playing a truant although just prior to that 
he was making good progress in the school. As 
we have stated, there is no secondary school at 
Kandampakkam where he can continue his 
further studies. There is the further fact that, 
as we have noticed ourselves, the boy is being 
brought up in an atmosphere of utter estrange¬ 
ment, if not enmity, towards his father and 
father’s father. The utter lack of bona fides on 
the part of the respondent is evident from a 
number of factors. The respondent admits in 
his counter affidavit that for some four or five 
years previously the boy had not been sent to 
him during the summer vacation. It is therefore 
exceedingly probable that he made a false pro¬ 
mise to the petitioner’s father that he w’ould 
send the boy back within a few days and thus 
removed him by a ruse and thereafter he was 
preparing to go to the length of taking him 
away altogether out of the jurisdiction of this 
Court. That he did not do so with the best of in¬ 
tentions is evident from the fact that he set up 
a claim for property on behalf of the minor. The 
contention that his purpose in obtaining unlaw¬ 
ful custody of the boy was to exploit this claim 
Beems to be well-founded. Undoubtedly the minor, 
after his short stay with his grandfather, has 
expressed a prefereuce to remain there and his 
unwillingness to go back to his father. But that 
we cannot say is an intelligent preference be¬ 
cause the boy is under 14 years and as it has 
been repeatedly held, a child of that tender age 
cannot be said to be able to form an intelligent 
preference particularly in a matter relating to 


his custody as against the wishes of bis natural 
parents. As early as 9 Mad. 391, 1 Muttusami 
Ayyar and Brandt JJ. held that there could be 
no doubt that a minor under 14 years of age has^ 
no will of his own, or that his detention against 
his father’s will is unlawful. The learned Judges 
after referring to several English cases said thin: 

“As observed by Lord Campbell in (1857) 7 LI. Sc. 
Bl. 186 2 tbe guardian for nurture bas by law a right 
to the custody of the child and may maintain an action 
of trespass against a stranger who takes the child. With 
reference to such child brought up on a writ of habeas 
corpus, the learned Chief Just:?e said : *th6 child is 
supposed to be unlawfully imprisoned when unlawfully 
detained from the custody of the guardian, and when it 
is delivered to him tbe child is supposed to be set at 
liberty’. He deprecates the contention, that the capacity 
of the child to make a choice for itself should be tested- 
by the Judges, and observes that 'the consequences 
which would follow from allowing such a choice would 
be moat alarming.’ Nor is there room for doubt that 
when the father is entitled to the custody of the child, 
the proper mode of enforcing bis right consists in a 
decree for its delivery. The order usually made on a 
habeas corpus, when tbe child is too young to elect its 
own custody, is a direction that the child be delivered 
to its lawful guardian.” 

In (1836) 4 A. Jc E. 624, 3 at p. 643 Coleridge J. 
said : - 


“A habeas corpus proceeds' on the fact of an illegal 
restraint. When tbe writ if obeyed, and the party 
brought up is capable of using a d ; scretion, tbe rule i» 
simple, viz, the individual who has been under tbe res¬ 
traint is declared at liberty, and tbe Court will even 
direct that tbe party shall be attended borne by an offi¬ 
cer to make tbe order effectual. But where the person is 
too young to have a choice, we must refer to legal prin¬ 
ciples to see who is entitled to the custody, because the 
law presumes that where tbe legal custody is, no res¬ 
traint exists; and where tbe child is in the bands of a. 
third person, that presumption is in favour of the 
father.” 

Similar observations from a number of ofher 
cases have been collected in 9 Mad. 891, and the 
conclusion is set out in these words : 

“The result then of the examination of the authori¬ 
ties to which we were referred, is that according to t - 
latest decision in Ibis Presidency and Bombay, a minor 
though over 14 is not at liberty to choose bis own cu= 
tody as against the father, even when brou « h .‘ °P' 
the writ of habeas corpus, that the decisions ^ tbe co 
trary proceed to the view that tbe n °Vtwfr S 

priate remedy prescribed f ° r |h 0 son is over 

the father over his son, and .. D n rD ooe is satis- 

& mn Sr ini 
fied by.? l j° ♦heather to vindicate his right by a civil 
sutt * if follows then that tbe contention that according 
to Veneral principles the father’s guardianship ceases 
(quoad his right to custody) when the son completes hi3 
14th year, cannot be supported.” 

The same view was adopted in this Court in 53 
Mad. 72 4 by Beasley C. J. and Anantbakrisbna 
Aiyar J. There the minor was a girl of 13 and 
the contest with regard to her custody was 
between her husband who was the petitioner 
and her mother and step-brother who were the 
respondents. It was alleged that the young girl, 
was extremely self-willed and under no circum- 
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stances would she ever think of or be willing to 
'return to her husband, the reason being that she 
feared a further outbreak of ill-treatment. It was, 
on this ground, contended that there was no 
detention. On the contrary, the respondents were 
too willing that she should return to her bus- 
band and her stay with the respondents was out 
of her own free will. Upon the facts that trans¬ 
pired before them the learned Judges found that 
that attitude of the girl was not genuine but 
was induced by her mother and her step-brother. 
Nevertheless they considered what the effect of 
her declaration was and said : 

“If, however, this declaration of the wife that she 
was not willing to return to her husbind were true 
then we would have to consider what the duty of the 
Court is. Whilst it is quite unnecessary in our view of 
the circumstances, to consider that position, we must 
state that we consider that, in the case of a girl of onlv 
13 jeire of age, her consent or otherwise is quite imma¬ 
terial. W hut we would have to consider would be the 
welfare of tbo minor wife and in doing so the fact that 
she prefers to reside elsewhere than with her husband, 
although, had she been old enough to form a good opi- 
mon, this would have been a very impirtaut circum¬ 
stance for consideration, would not in our view be 
entitled to very much or any weight at all.” 

In the present case also we are dednltely of the 
opinion that the present attitude of the boy is 
induced by his maternal grandfather. But even 
otherwise we agree with great respect with the 
learned Judges who decided the two cases cited 
above that the minor’s opinion in circumstances 
such as are found in this case is not entitled to 
any weight at all. When thu3 the so-called con¬ 
sent of the minor has become ineffective, bis 
detention even if he remains in the respondent’s 
custody of bis free will must be deemed to 
be illegal as against a person who is better en- 
titled in law to have his custody and who is de¬ 
sirous to take the minor into his custody : see 16 
cal. 487 6 and 53 Mad. 72 4 at page 80. 

CCJ Turning to the second contention it may 
be remarked that this argument fras also raised 
in 53 Mad. 72 4 at page 80 but negatived on the 
ground that so long as the remedy under s. 491 , 
Criminal P. C., is one which is open to the peti¬ 
tioner, tbo respondents cannot be heard to say 
that, where there is a remedy provided by law, 
that remedy should not be resorted to merely 
because there is another remedy which i 3 less 

less threatening. Bacon V. C. in 
US? 9 ) 10 ch d. 155 6 said, When he had to deal 
with a similar argument, that it did not matter 
how many lemedies were open to a person _ 
there might be 5000 — he was entitled to avail 
himself of any one of them and that what had 
to be shown was that the remedy that he did 
avail himself of was not open to him. 

(7l Before concluding we would refer to a 
case which upon its facts comes nearest to the 


Madras 207 


present case. In A. i. it. 1929 Mad. 81, 7 on a con- 
est for the custody of the male infant between 
the father and the maternal grandfather, the 
contention was raised of ill-treatment of the 
child s mother who was the first wife of the peti¬ 
tioner and it was urged that the child preferred 
the custody of the grandmother having lived 
with her almost from its birth. There were how¬ 
ever some complications in that case about a 
partition suit that was filed against the father on 
behalf of the minor. Madhavan Nair and Thiru- 
venkatachariar JJ. referred io the rights and 
duties of the guardian of the person of an infant 
under the Hindu law and pointed out that the 
guardian has a prima facie right to the posses¬ 
sion of the infant and he cannot 1)9 deprived of 
it even by the desire of the minor himself except 
upon sufficient grounds. His guardianship is in 
the nature of a sacred trust and if he entrusts it 
to the custody of anybody that authority w 
essentially a revocable authority. With reference 

to the other objection raised therein, the learned 
Judges said : 

. l 1 n .° ,Jr opinion, be successfully contiiided 

^ b,s prying a second wifo who is now 
M g with bun or by b, S having ill-treated the child’s 

Z^L 6 rr S ,e f h J e ' time (even assuming the ill-treat- 
raent to be true), he has rendered himself un6t to have 

he custody of his child. On this point we agree with 
aj-T ? ? e ?. m8iri Ai r ftr and Napier JJ. in 39 

in « uf d, f en . ,s from 29 Al1 - 2W The case 

n -io All. 700 is also in support of tbe same view.” 

in 39 Mad. 473 9 it was pointed out that 
a distinction exists between tbe legal rights of husband 
and parents on the one side and those of the other near 

m°,\, th , e u 6r ' In lhe first cla5s of cases, it 
hnn* b f es , t * bll9bed that an 7 act or conduct of the hus- 
7®°/h 0 ".Anders him unfit for guardianship; the 
act that the child may be happier and more comforta¬ 
ble with other relations is not sufficient to deprive the 
two relation, referred to of their right and d!uy The 

?S“Sther relation 0 '/” 01 ‘““ h ‘° “ ,C ri S'“ s 

No doubt that was a ease that arose under s 19 

Guardians and Wards Act, but tbe principle 

upon which it is based is, in our opinion, 

equally applicable to proceedings under s. 491 , 
Criminal P. C. 

[8] For these reasons we hold that the peti¬ 
tioner is entitled to the custody of his son, Jaya. 
ram and we have consequently directed that the 

respondent should deliver him to the petitioner'* 
custody. 

C.R.K./s.C. Petition allowed. 

A. I. R. ( 35 ) 1948 Madras 297 [C N. 140 y 

Yahya Ali J. ‘ '* 

In re Pakkirisivami Pillai _ Petitioner. 

Criminal Revn. Case. No. 865 and Cri Revn Peln 
No. 832 of 1916 Decided on 12-3-1917, from order of 
Sessions Judge, Madura, D/- 3-7-1946. 

-EhTc"* 1 R C ’ (‘MS), S. 476—Absence of finding 
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In absence of a finding that the prosecution is expe¬ 
dient in the interests of just'ce an order under S. 476 
cannot stand a3 the defect is incurable. [Para 1] 

Annotation: (’46-Com.) Cr. P. C., S. 476 N. 18 Pt, 4. 

P. Radhahrishnayya — for Petitioner. 

Assistant Pulhc Prosecutor — for the Crown. 

Order. — There is no finding given by the 
Magistrates that the prosecution is expedient in 
the interests of justice. This is an incurable defect 
in the order made by the Magistrates under 
S. 47G, Criminal P. C. The petition is allowed. 
The complaint filed will be withdrawn. 

C.R.K./K.S. Petition allowed . 


A. I. F. (35) 1948 Madras 298 [C. N. 150.] 
Horwill and Satyanarayana Rao JJ. 

R. M. Y. R. M . Palaniappa Chettiar and 
others—Plaintiffs — Appellants v. Bombay 
Life Assurance Co ., Ltd., through its Secre - 
tu) y at Bombay — Defendant — Respondent. 

Appeal No. 381 of 1945, Decided on 13-3-1947, 
from decree of Sub-Judge, SivagaDga, D/- 19-1-1945. 

Evidence Act (1872), S. 60 — Life policy granted 
to R on his statements as to his health — Death of 
R —His heirs claiming amount of policy—Insur¬ 
ance Company asking them to submit report of 
doctor who attended on R's last illness—Report of 
doctor and his answers to company's questions 
showing that R made misrepresentations as to his 
health at time of taking out policy—Claim refused 
by company —Suit by heirs — Doctor’s report filed 
by company and exhibited by consent of plaintiffs. 

Held that the documents were not admissible in 
evidence. The facts spoken to in them, which were 
relevant issues in the suit could be proved only by 
giving oral evidence of them in Court. The doctor 
could and should have been examined by the defendant 
company; and statements made by him in correspond¬ 
ence with the company were certainly no evidence of 
the correctness of the allegations made therein. 

[Para 3] 

Held further , that plaintiffs could not be said to 
have agreed to accept the statements of the dootor as 
evidence of the correctness of the matters contained 
therein. All that could be said was that they did not 
object during the hearing of the suit to their being 
admitted in evidence. Permitting a document to be 
marked by consent only means that the party consent¬ 
ing is willing to waive his right to have the document 
in question proved. [Para 4] 

Cases referred :— 

1. (1908) 170 E. R. 987, Williams Spinster v. Innes. 

2. ('20) 43 Mad. 609 : 7 A. I. R. 1920 Mad. 547 : 56 - 
I. C. 957 (F.B.), Jainab Bibi v. Hyderally Sahib. 

3. ('29) 16 A.I R. 1929 P. C. 110.; 116 I. C. 394 (P.C.), 
Bhagat Ram v. Khetu Ram. 

T. Krishna Rao — for Appellants. 

A. C. Sampath Ayyangar and K. V. Srinivasa 
lyar — for Respondent. 

Horwill J. — One Ramanathan Chettiar 
insured his life for Rs. 10,000 with the defendant 
company. In order to secure this policy it was 
necessary for him to answer certain questions 
put by the company with regard to his health 
and other matters. In particular, he was asked 
whether in the past he had suffered from venereal 


disease, high blood pressure, or any respiratory 
diseases; and to all these questions he answered* 
that he had not. He was examined by two 
doctors who found nothing amiss with him, 
except that more than half the surface of his 
body was covered with leocoderma. He was 
therefore classified as a first-class life and a 
policy granted on the usual terms on 19-5-1938. 
He died on 4-6-1941. According to the terms of 
the policy, he was entitled to receive the full 
policy amount unless he had wilfully made any 
misrepresentation or fraud at the time of apply¬ 
ing for the policy which would render the policy 
void. The question that arose for decision in 
this suit by the two sons and widow of the 
deceased was whether he did in fact make any 
such wilful misrepresentation. The learned 
Subordinate Judge found that he had and that 
on account of the misrepresentations the com¬ 
pany had issued a policy on the most favourable 
terms, which they would not have done had a 
proper disclosure been made of the previous 
illnesses. 

[ 2 ] When the plaintiffs put in a claim for the 
payment of the money they were asked by the 
company to send them a report by the doctor 
who had attended the deceased during his last 
illness. In accordance with these instructions, 
the plaintiffs in due course forwarded to tho 
defendant company a certificate, Ex. D-7c, in 
which the doctor stated that the deceased was of 
intemperate habit3 and that during the course 
of his treatment he had ascertained that the 
deceased had suffered from syphilis and high 
blood pressure. On receipt of this letter, 
Dr. Natarajan, the doctor in question, was asked 
by the company in Ex. D-8a to answer certain 
questions. His answers are to be found in Ex. P- . 

It is chiefly on these documents that the defen¬ 
dant company based their case. The only other 
material evidence in the case is the deposition o 
a son of the * deceased and the evidence on 

commission of the manager of tbe defen ^ a ° t 
company. The latter was natural y unable to 

r thiD fen a e b e OU of r ^ not°"n 

anything °u£n which the Court could base a 
Shilton The learned advocate for the company 
has argued that the evidence of P. \V. 1, taken 
together with his statement, Ex. D-Sb, to the 
company, are sufficient to show that hi3 father 
was suffering from diseases which would have 
materially affected the judgment of the company 
had he disclosed them. In the deposition and 
statement all that he however admitted was 
that his father had had headaches now and then 
during the past ten years, that he had been 
examined by many doctors in Mahipalanpatti, 
and that bis mother had told him that his father 
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had some rashes on his body ten years before. 
The examination by doctors of Mahipalanpatti 
was presumably after he had made a declara¬ 
tion prior to the grant of the policy; while 
occasional headaches and a single crop of rashes 
are ordinarily matters of so little significance 
that the insured might well have attached no 
significance to them, and not considered them 
as illnesses. It would not be 'possible on the 
evidence and statement of p. \v. 1 to say that the 
insured made any wilful misstatement which 
could render the policy void. 

[8] The documents relied on by the defendant 
company to prove their case of misrepresentation 
are Exs. D-7c and p 2. Similar documents were 
filed in connection with a policy granted by the 
Oriental Life Assurance Company. The plaintiffs 
filed these, because they were to some extent in¬ 
consistent with the corresponding documents 
sent to the defendant company; but in general 
they merely duplicate the allegations made in 
the statements in Exs. D-7c and p 2. The defen. 
dant company has been unable to show how any 
of these documents are admissible in evidence. 
The facts spoken to in them, which were relevant 
issues in the suit, can be proved only in certain 
recognised ways, the chief of which is by giving 
ora evidence of them in Court. Dr. Natarajan 
oould and should have been examined by the 
defendant company; and statements made by 
him iq correspondence with the company are 
certainly no evidence of the correctness of the 
allegations made therein. It is argued on behalf 

of the defendant company that Ex. D-7c is admis¬ 
sible by virtue of s. 20 , Evidence Act. Section 20 
of the Act deals with statements made by a re¬ 
ference at the instance of a party; and says that 
such statements are to be regarded as admissions 
by the party himself. The scope of this provi¬ 
sion of law is set out very clearly in a case reli¬ 
ed on by the defendant company, reported in 
<1308) 170 E. R. 987. 1 

*' If . n “J? f efer3 another upon any, particular busi- 
ne,,b t0 ft tblrd Person, he is bound by what this third 
person says or does concerning it, as much as if that 
had been eaid or done by himself.” 

It is argued that Dr. Natarajan was a referee in 
that eense; but we cannot agree. The defendant 
company wrote to plaintiff l and by impli. 

ammmf 0 ? °° Uld not roceive (ho 

amount for which his father's life had been in. 

si red unless he sent a certificate from the doctor 

wLo was in attendance on his father at the time 

of his death. Plaintiff l was therefore bound if 

he wished to obtain the money, to get the requir 
ed certificate from the doctor. He at no time 
represented to the defendant company that he 
'W'as prepared to accept any statement that the 
doctor made with regard to his father’s health. 


[4] It is further argued that both these docu- 
ments were properly admitted in evidence, be¬ 
cause the plaintiffs permitted them to he marked 
by consent. Permitting a document to be mark- 
ed by consent only means that the party con¬ 
senting is willing to waive his right to have the 
document in question proved, i. e., the plaintiffs 
were prepared to admit that Ex. D-7c was what 
it purported to be : a certificate by Dr. Natara- 
jan seut to tae defendant company in response 
to the letter of the company to the plaintiff ask¬ 
ing for such a certificate, and that Ex. i>-2 was 
the reply of Dr. Natarajan to the questionnaire 
sent by the company to the doctor. Agieeing to 
the document being marked by consent certainly 
did not mean that the plaintiffs accepted the 
correctness of every statement made by Dr 
Natarajan in Exs. p. 2 and D-7c. If the plaintiffs 
had expressly or impliedly said at any stage of 
the suit that they would accept the statements 
made by Dr. Natarajan in Exs. i>-2 and D 7 c as 
evidence of the correctness of the allegations 
contained therein, the case of the defendant 
company would have been very much stronger, 
hough no decision that we have seen has gone 
so far as to say that even with the consent of 
tbe other side such documents as Exs. p.2 and 
D./c could bo accepted as evidence of the correct¬ 
ness of the statements made therein. The near¬ 
est approach to that is the decision reported in 
•13 Mad. G09- in which the learned Judges had to 
consider whether a deposition made in a prior 
proceeding could be used as evidence by consent 
of parties in a later proceeding; and they held 
that although s. 83 did not expressly permit this 
to be done, yet they considered that in a civil 
action the party could waive his right to have 
such evidence excluded in the absence of strict 
compliance with all the terms of s. 33 . All the 
learned Judges did not, however, base their 
decisions on the same grounds. There are cer- 
tain observations in the judgment ofKrisbnan J. 

and perhaps also in the judgment of Coutts- 
i rot tor J. which suggest that in a civil action a 
a statement by a party on any relevant matter 
c ° uId ke admitted with the consent of the other 
side. That question, however, does not arise in 
this case; for, we are satisfied that the plaintiffs 

did not agree to accept the statements as evi- 
dence of the correctness of tbe matters contained! 
therein. All that can be eaid is that they did not' 
object during the hearing of the suit to their* 
being admitted in evidence. 

[5] Various cases have been cited in an 
attempt to satisfy us that when a party does 
not object to certain material being admit- 
ted as evidence it is not open to him to 
raise such an objection later. In A. i. r, 1929 

p. C. no, a question was raised as to the 
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admissibility of certain documents. Their Lord- 
ships said : 

‘ It is said to have been admissible in evidence by 
the law of the Federated Malay States. Their Lord- 
ships do not think it necessary to consider whether 
that was so or not. No objection seems to have been 
taken to its admissibility at the trial. The do:ument, 
if accurate, records a most remarkable and extraordi¬ 
nary transaction in the use of the principal’s money for 
part-performance of the agent’s loan, and their Lord- 
ships think that even if admissible it is very far from 
being a satisfactory document, and even if it were 
admissible and satisfactory it would not go a very long 
way towards proving the appellant’s case.” 

It is certainly not clear from this passage that 
their Lordships thought that the absence of any 
objection to the admissibility at the time of the 
trial precluded any objection being raised later. 
Other cases have been cited relating to the mode 
of proof, in which it was held that if an objec¬ 
tion is not raised during the course of the trial 
it cannot be raised at the subsequent proceeding. 
For example, if secondary evidence is tendered 
and accepted and not objected to, it is too late 
for the other side to object in appeal that primary 
evidence was available and secondary evidence 
was not therefore admissible. In this case, the 
question relates to the admissibility of the alle¬ 
gations made by Dr. Natarajanin his certificates 
and statements and not to the mode of proof of 
the statements. It is not denied that the matters 
dealt with by Dr. Natarajan were relevant and 
that proof of those statements having been made 
had been waived by the plaintiffs. We therefore 
find that there is no evidence in this case upon 
which the claim of the plaintiff can be resisted. 

f6l Having carefully considered whether the 
defendant should be given a further opportunity 
of examining the doctor, we feel that it was 
incumbent upon the defendant company to have 
examined Dr. Natrajan in any case. He was 
the only witness who could speak to circum¬ 
stances which supported the case of the defen¬ 
dant company; and it was therefore essential, if 
the defendant was to succeed, that he should 
examine the doctor and afford an opportunity 
to the other side to cross-examine him; so that 
the Court might judge the value to be attached 
to Dr. Natarajan’s statements. They ought 
not to have contented themselves with filing the 
statements made in the questionnaire, which 
would be almost worthless even if admissible. 
No petition has been filed by the defendant 
company asking to be permitted to adduce 
further evidence. We therefore feel that the 
defendant company ought not to be given any 
further opportunity of remedying a defect which 
was obvious at the outset. 

[7] The appeal is allowed and the suit decreed 
as prayed for, with interest on the principal sum 
of Rs. 10,400 at 6 per cent, per annum from the 


date of suit. The appellant will be given his 
costs in this Court; but since the defendant 
company did not raise any objection to the 
admissibility of the documents, Exs. P-2 and 
D-7c, either during the trial or during the argu- 
ment in the lower Court, both parties will bear 
their own costs in that Court. 
c.r.k./s.c, / Appeal allowed. 


A, I. R. (35) 1948 Madras 300 [G. N. 151.] 

Yahya Ali J. 

Ramarathnam—Petitioner v. The Corpora¬ 
tion of Madras by its License Inspector 
Mohamed Safiullah — Respondent. 

Criminal Revn. No. 1124 and Cri. Revn Petn. No. 
1011 of 1947, Decided on 13-11-1947, from order of 3rd 
Presidency Magistrate, Egmore, Madras, D/- 19-8-1947. 

(a) Madras City Municipal Act (4 [IV] of 1919), 
Sch. VI—Machinery —Electrial converter is machi¬ 
nery. 

An electric converter which converts electrical power 
from A. C. to D C. and vice versa is machinery within 
the meaning of the term in Sch. VI as it transmits 
electrical energy and directs its application. [Para 2] 

(b) Madras Cfty Municipal Act (4 [IV] of 1919). 
S. 287 and Sch. VI — Industrial purposes—Use oi 
electric converter for repairing radio sets brought 
to a radio repairer’s shop is one for industrial 
purposes. 

The word ‘industry’ itself is a very comprehensive 
expression and includes any department of business 
especially one which employs labour and capital. The 
mere fact that a concern is run on a small scale does not 
take away its industrial character. * . 

Hence the use of an electric converter for repair¬ 
ing the radio sets that are brought to a radio rapairer's 
shop is one for industrial purposes. [I’ara 3} 


T. M. Kasturi—tor Petitioner. 

B. Lakkappa Ilai—toi Respondent. 

The Public Prosecutor and the Crown 

Order _The petitioner has been convicted 

>r having been in possession of machinery anti 
>r having used it for industrial purposes without 

licence as required under S. 287, Madras 
ity Municipal Act read with Sch. VI and 
mtenced to a fine of B9. 25 under 3 357 of 

f Act read with 

nviefionTs that the particular instrument that 
as used in the present case was not machinery 
ad that it was not used for industrial purposes. 

[2] The petitioner is a dealer in radio sets having 
9 shop in Mount Road which is a D. C. area, 
e also executes repairs to radio sets of both 
, c. and D. c. make. Since his shop & & rvei 
r direct current he cannot test theA. C. sea 
ithout the help of a converter; be therefore 
ling an electric converter for the purpose of 
inverting D. C. current into A. c. to test A. - 
ts. The question is whether an electric con- 
irter is machinery and whether the user oi 
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converter for the purposes mentioned above is a 
user for industrial purposes. Ordinarily a machine 
is an instrument that transmits force or directs 
its application and machinery is nothing but a 
mechanism or a contrivance which performs the 
function of a machine. In that sense there can 
be no doubt that an electric converter which con¬ 
verts electrical power from a. c. toD. c. and vice 
versa is machinery within the meaning of the 
.term in sch. vi as it transmits electrical energy 
jand directs its application. It may be also 
mentioned that in the Factories Act the word 

machinery” is explained as including all plant 
whereby power is generated, transformed, trans¬ 
mitted or applied. 

[3] As regards the using of the converter for 
industrial purposes the expression '‘manufactur¬ 
ing process” has been defined in the Factories 
Act as: 

‘‘ Anj F r0CeS u- f0r makin - alt ering. repairing,orna¬ 
menting, furnishing or packing or otherwise treating 
any article or substance with a vievv to its u*e -ul<T 
transport, delivery or disposal.*’ ’ 

In the present case admittedly the electric 
.converter is used for repairing the radio sets that 
are brought to the shop and also for otherwise 
treating them with a view to their use. The word 
industry’ itself is a very comprehensive ex. 
pression and includes any department of business 
especially one which employs labour and capital. 
The mere fact that a concern is run on a small 
scale does not take away its industrial character 
l hnd, for these reasons, that the petitioner 
was rightly convicted for having used machinery 
for industrial purposes without a licence as re. 
'qun-ed under the Act The fine is not excessive. 
Ihe petition is dismissed, 

C.R.K./k.s. Revision dismissed. 


A. I. R. (35) 1948 Madras 301 [C. N. 152 ] 

Yadya Ali J. 

Ammani Animal — Appellant v. K. P. 
habapathi Pillai — Respondent. 

N °. 27 01 i915 « decided on 3-9-1947 from 
oraor of District Judge, Triehinopoly, D/-27-10-19U 

cabimy ati0n ACt ^ - IX] ° f 19 ° 8) ’ Artl 166 -Appli- 

defendont °‘ mprt * a Se-money by sale - One 

nertfes £ ? " S P aramou ^ title io one of the pro- 

Ks 3 £ 5 fiS 

* km 

moot-debtor Ji.f/n S. 2 (id). CivifT ^ 

applied to the objection, which if fiind k m 
4b of date of barred I&, d thir ^ 

A. I. It. 1948 Mad. 220 (F. B ) Foil ‘“rp^ 

Annotation: (’42 Cjm.) Lint. Act, Art. 160^ 2 
Cases referred: _ 

*• j’ 39 ) 1939-2 M. L. J. 920:27 AIP iQin\r a 
218 : 189 T n fine v , r, A ‘ *" **• U40 Mad. 

Bapanna. ' '* nkatft R ^ ani « v. China 


2. (’39) 26 A. I. R. 1939 Pat. T13: ISO I. C 47j 

q /•^ e 1nTr r r Da T Val V - Bambrichh Singh. 

3 qI 1% 4 ?^ r - J * 40113 A. I. R. 1926 Mad. 12 : 
yi I. C. 443, Somasundaram v. Kondayva 

4 Reported in (’48) 3-5 A. I. R. 1948 Mad. 220 (!' I!) 

\ eeraraghavayva v. Venkataraghava Reddi. ’ 

K. S. D:sU.an —for Appellant. 

M.S. Vaidyanatlia Iyer— for Respondent. 

Judgment. — This appeal arises out of pro¬ 
ceedings in execution. The plaintiff filed a suit 
on a mortgage to recover the mortgage amount 
by sale of the hypotheca. The mortgage had been 
executed by defendant l fur himself and ns 
guardian of his two sous, defendants _> ;>nd ;■» 
Among the other defendants who were im[dear].* 
ed, defendant 6, who is the mortgagor's paternal 
uncles sons widow, was impleaded on the 
ground that she was living in one of the two 
bouses which formed the subject-matter of the 
mortgage. She in defence set up her own title to 

Tl ely, J h0U5e N0 - 18 claiu3 *°S that 
it had fallen to her deceased husband’s share in 

W * b, - Ch fco ? k P ,ace P fi °f ^ the date of 
suit. Ihe first issue framed in the suit related to 

the claim of defendant C. The learned Sub. 
ordinate Judge whe tried the suit considered it 
unnecessary to decide the question of paramount 
or hostile title raised by defendant c and leaving 
that question open he granted a preliminary 
decree in favour of the plaintiff for the entire 
suit amount. The preliminary decree directed 
all the defendants tb pay the amount decreed and 
contained the usual clause relating to the sale of 
the hypotheca or the necessary portion thereof 
in case the decree amount was not paid bv the 
judgment-debtors. In the preliminary decree 
however, a specific clause was inserted to the 
effect that the question of title asserted by defen¬ 
dant 6 to house No. 48 wa3 Ie(t open. Subsequently 
a fanal decree was passed against all the defen. 
dants including defendant G. In that decree the 
clause about the reservation of the question of 
defendants G title to house no. 48 was not 
repeated. An execution application was filed by 
tiro decree.holder and notices were taken out 
Defendant 6 refused the notice and consequently 
the amin affixed it. The Subordinate .Judge made 
anoteofth.e on 25-1-1940 and declared that 
he defendants were absent. Thereafter the 
terms of the proclamation were settled and on 

lru'tlTh an ?b der "' a3 “ ade t0 Proclaim and to 
sell the hypotheca on 3.4-1910. On that date the 

su.t property was purchased in court auction by 

the decree-holder himself and set off i„ Irf 

satisfaction of the decree amount. The sale was 

and part satisfaction 
entered. Thereafter a sale certificate was granted 

and when attempt was made to tahe delivery 
«,ere was obstruction on the part of defendant G 
On an application made by the decree-holder an 


302 Madras 


Elata Pillai v. Muhammad Ibbahim 


A. LB 




order wag passed that delivery should be made 
after removing the obstructions and accordingly 
delivery was efi'ected. Thereupon defendant G 
filed E. A. NO. 1C4S of 1910, E. A. No. 139 of 
1943 in the Court below under S. 47, Civil P. C. 
to set aside the order of delivery and to direct 
re-delivery of the property to her. That appli- 
cation was dismissed by the District Judge and 
the present appeal is against that order of dig- 
missal. 

[2] A number of questions have been raised 
by Mr. Desikan, the learned advocate for the 
appellant. He argues that there was no proper 
service of notice, that in the absence of a decla¬ 
ration by the executing Court that the service 
was sufficient the sale was not valid and binding, 
that the question of defendant G’s title to house 
No. 4S having been loft open in the suit itself, it 
was not open to the executing Court to go into 
it in an application for execution and sale and 
that there is no constructive res judicata arising 
from such service of notice or from such orders 
as were passed by the executing Court to pro¬ 
claim and sell the property or selling the pro. 
party or confirming the sale. Mr. Vaidhyanatba 
Aiyar for the respondent relies upon tho decision 
in 1939-2 M. L. J. 926 1 for the position that a 
formal order declaring service to be sufficient is 
not essential when the circumstances of the case 
indicate that the party concerned knew about 
the proceeding as it was going on. In that case 
the learned Judges said that from the circum. 
stances they saw no difficulty in saying that 
there was an implied though not an express 
declaration of sufficiency of service. 

[3] With regard to the plea of constructive 
res judicata which he presses he has argued the 
question from various points of view. He points 
out that the appellant was not only a party to 
the suit but a party to both the preliminary 
decree and the final decree and that she is there¬ 
fore a judgment-debtor within the definition of 
that term in S. 2 (10), Civil P. C, under which 
a judgment-debtor is a person against whom a 
decree has been passed or an order capable of 
execution has been made. Even though the 
question as to her title has been left open in the 
preliminary decree, the mortgage-decree was 
eo nomine passed against her and the preli¬ 
minary decree directed that the properties in¬ 
cluding house No. 48 should be sold in the event 
of default in the payment of the decree amount. 
The final decree omitted any reference to the 
reservation of the question as to paramount title 
and was passed eo nomine against defendant 6 
also. It was an executable decree and the execut¬ 
ing Court was not competent to question the 
decree- holder’s right to proceed against any part 
of tfce hypothecs which was held to be liable to 


be sold for the realisation of the mortgage 
amount. He also contends that even if there 
should be deemed to be some variance between 
the preliminary decree and the final decree on the 
question of the reservation of paramount title, 
the final decree which alone is the executable 
decree should be executed. He relies in parti¬ 
cular on A. I. R. 1939 Pat. 113 2 which seems to 
be on all fours with the present case. The 
further contention of the learned advocate is 
that even if notice was not served on the ap. 
pellant under o. 21, R. 6G, Civil P. C. she 
must get the sale set aside, especially in view 
of the fact that it had been confirmed without any 
objection having been taken by her within the 
prescribed time. Confirmation of sale, he urges, 
is a binding adjudication between tho deoree- 
holder and judgment-debtor that the property 
could be sold. For:this he cites 49 M. L. J. 401. 3 
Lastly, it is contended by him that a judgment- 
debtor must in a case of this kind come with an 
application objecting to the sale within thirty 
days from the date of the sale, the article ap. 
plicable being Art. 16G, Limitation Act. For this 
purpose he relies on a recent decision of a Full 
Bench of thi3 Court in c. R. r. No. 2% of 194G 4 
given on 5 8-1947. 

[4] There seems to be no doubt whatever tbit 
the appellant is a judgment-debtor within the 
meaning of S. 2 ( 10 ), Civil P. C. as a final decree 
capable of execution has been passed against 
her. It has been held in tho unreported Full 
Bench decision cited above that to such a case 
Art. 1G6 applies and that even if the sale is a 
nullity and the judgment-debtor has no saleable 
interest, if the petitioner is a judgment debtor^ 
he must get the sale set aside within thirty days. 

In the present case I have already mentioned 
that the sale was held on 3-4-1940 while the ap¬ 
plication to set aside the order of delivery and 
to redeliver the property was made on 12-10 1940.t 
In view of the Full Bench ruling the application! 
was highly belated aDd consequently barred by. 
limitation. Upon this finding the appeal falls to j 
be dismissed, and in view of this finding o, 
not consider it necessary to examino the question 
of constructive r*s judicata or any of the, 
other questions raised on either side. The appeal 

is dismissed with costs. . , 

o.R K-/D.R.R. Appeal dismissed. 


A. I. R. (35) 1948 Madras 302 [C. N. 153.] 
Bell and Govindarajachari JL 
V. T. El ay a Pillai — Appellants. A. M. 
Muhammad Ibrahim Sahib and others 

*inrlL 339 and M Decided on 

4 9 1947, from decision of Dis». Court, South Arcot., 
D/-29-3-1944. 
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(a) Civil P. C. (1908), S. 145 - Security bond - 
Construction of—Rules as to. laid down—Security 
bond held covered partial allowance of appeal as 
much as its total allowance. 

It is true that a security bond should be striotly con* 
strued according to its terras: but the real meaning and 
etlect of this rule are very often misunderstood. The 
true position is this: If it is reasonably char that the 
contingency in which the bond is sought to be enforced 
would not fall within the language of the condition, it 
J? “^ Permissible to override that language in the 
tight of what the parties intended if they did not 
succeed in expressing that intention in suitable langu- 

?!>’ 4 °u 1 r® .? tber band ’ ou a ,air wading of the 
bond in the light of the surrounding circumstances— 

the most !raportant of such circumstances being the 

Si" P Ur 8 U r fc t0 , wbi ? b tbe security is given-the 
Court considers that the contingency in which the 

security 13 sought to be availed of falls reasonably 
within the language of the condition which is suffi¬ 
ciently wide to comprehend it, there is no rule compel- 

5 C n r r t 0 L ad L° P ! the stricter of two constructions to 
both of which the language may be susceptible: 

- C ? nStrUction oftbe bond - tbat the security 
bond when interpreted in tbe light of the order of the 

t0 wblcb lfc referred and which it purported 
to effectuate and carry out, would cover a partial 
allowance of tbe appeal as much as its total allowance. 

Annotation: C44-Com.) C. P. C., S. 145, N.^™ 93 

cha b rle C S iVil R.^ C - (19 ° 8) ’ °* 20 * R - 12 ~ Collection 

It deoend^M 1 35 -° tCn P6r Cent - is not ^flexible- 
r^ f dSUp ° n circumstances of particular case- 
Collection in respect of forest lease _ Deduction of 
five per cent, held proper. 

ohJr h 4 rU in a L t0ten PCr Cent ft,low8Dce for colled ion 

rule fnnliPRbhf» meSne pr ° fits is uot an ‘^flexible 
stanrP* P ° all u cases re «ardless of tbe circum- 

claimed ff V " ning # tbe reali ^tion of tbe amounts 

Sir y meSD0 pr0fit9 ' Wbere evidence is 
f* 8 ex P eQ3es actually incurred in the process 
0 [ collection there will not o( coarse be an, dXX 

IcWeTeTl 3PCnt b -' mg iD the abs ° nol > any’ 

evidence that it was execessive or extravagent, a legiti¬ 
mate aDd permissible deduction. Even in the absence 
of any material to sh^ the actual expenditure of rea¬ 
lisation there is no reason why the Court should not 
sate into consideration the comparative case or diffi¬ 
culty of collection in any particular case and why the 
percentage allowed by way of collection charges should 
botaccordmgly bo adjusted. [I> nra jq] 

Where the mesne profits were claimed iu respect of 
a forest lease deduction at five per ceDt. as collection 
eharges was held to be proper. [Para 10] 

Annotation:- (’44-Com) Civil P. C.,0. 20R. 12, N. 5. 
Cases referred :— 

R . (1 9 39) Mad. 290: 26 A. I. R. 1939 
8 wwn| 152:18 ° 406 « Paramasivam v. Rama- 

2 i£a?c 9 toQ x 8 i : 19 A **• R - 1932 c. 131 : 

nand S?ngb ( °* ^bunandan Prasad v. Kirtya- 

3 I TO MnhenH 9 r° 1 V A * o R ’ 1934 Cal - 5 69 : 150 
l. O. Jd-J. Mohendranatu v. Sat schandra 

4. (’41) 1941- 1 M. L. J. 281 : 28 A I B 194 , 

289 :R L i (,911) Mad 313 : I 93 I- O. 408, Nedun* 
gadi Bank Ltd. v. DoraikannaAmmal. 

5. ( # 35) 59 Bom. 180 : 22 A. 1. R. 1935 P C 21 • fia 

'“I- 0.760 (P. C), Pra^inghMaVola 2 
bbai v. Kwbeolal Harilal. 

10 w 6 n M Si * 4 J r ; 367 ; 8 L ’ T - w. 8 .) 620 : 

xv W. H. 669, Blest r. Brown. 


V^L ! 940 ' 2 L ' J * 831 : 28 A * I. !*• 1941 Mad 
8 f Moba ™ d »^n.an Sahib! 

9 “i«, \'r C T 3 \v • 

170 I r V T- 84 : 25 o A - 1 R - ms Mad. 422 : 
.i C< ,)94 ' ^ enka nna v. Sanyasayya. 

^ o 2 - 8 i 0 5 l Ca1, 91 ; 15 A - L R - 1928 Cal. 177 • 109 
* 8. Mahomed Yusuf v. Rama Gobinda. 

V* 3 ?)J32 ^ rI - 499 : 22 A - I. R. 1935 1». C. 49 : 62 
I. A. o3 : 154 I. C. 1 (P. C.j, Secretary of State v. 
baroj Kumar Acbaiya. 

l h rl 1 - f l * 27 b A - 110 7 Sar. G87 

13 ; r‘ P r >r h l n V - Srtsbi SikLureswar. 

x,' 1 l' R ' R< ^*42) Mad. 562 : 29 A. I. R 1040 
ilad. 487: 202 I. C. 514, Krishnayya Rao v. Maha" 
raja of Pitapuram. 

1 y r C 45 ) i 8 ¥• L - W - 43 : 32 A - 1 R- 1945 M id. 246 • 
I.L.R. (1945) Mad. 571, Rama Subbayya v. Lakdim - 
narasinham. UIU ‘ 

K. S. Sankara Iyer and V. Sundarcsan — 

v r>r 1 m ~ „ for AppellanJ. 

K. Bhashyam, T. R Srimvasan and M. S. Vcnkat - 
tama Iyer — for Respondents. 

70?? ¥in Tu raJ ’ aChari J - - G ■ A ■ No - 3S0 of 
Tb,3 r 19 J au a fP? aI a S nin 8‘ decree of 
the District Judge of South Arcot determining 
the amount of the liability of tbe appellant 
under, a security bond executed by him. Tho 
material facts are tbe following: One Muthu- 
swarni Jadayn Goundan Bled 0 . s. No. 43 of 1936 
in the Court of the District Judge of South Arcot 
for the recovery of an impartible estate known 
as Jadaya Gouudar Joghir. Defendant 1 in the 
suit was tbe rival claimant. Defendant 2 was 
the defendant is son and was impleaded pro 
/o? ma. Defendant 3 claimed to be a lc.-sce of 
the forest produce in the Jaghir under a lease 
granted in 1934 by the previous jaghirdar for a 

losr Thi fT ye 5” co f nmenc ing from 16-7- 
1936. The suit was decreed and it was held that 

the pkmt'ff was entitled to succeed to the estate 

on the death of the last holder. The lease in 

favour of defendant 3 was held to be not bind. 

mg on the plaintiff and was consequently c e fc 

lO^i'n Ph P . 13 Y Di 3 filed a I’P ea I NO 60'cf 

1939 in this Court A receiver appointed durin- 
the pendency of that appeal paid certain amounts 
mto Court from time to time. In November 19.11 
the amount 1> mg in deposit wa3 about r 0 . 12000 
The plaintiff applied for payment out of ’this 
amount and this Court directed in c.mp v! 
6942 of 1941 that ho may draw the amount upon 
furnishing security to the satisfaction of the 
D^nct Cour of South Arcot. In pursuance of 
that order the present appellant executed nr, 
X8-MD42 a security bond the materTp 0 “ “ 
ot which we shall now refer to After 

that about ns 12,000 was lying in tbe Cour 'of 
the Distnct Judge of South Arcot to the credit 
of Jadaya Goundan estate the bond mention* 
that the plaintiff was permitted to withdraw tbe 
amount by tho order of the High Court in c \r 
p. No. 6942 of 1941, that he requested the exeou- 
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tant to stand surety for the said amount and 
that he (the executant) agreed to do so. The 
bond then goes on to state that he executed the 
security bond binding himself “in the above 
manner . There is a reference to the approval 
of the draft security bond by the District Judge 
and then occur the following clause which must 
be set out in full: 

“ If the appeal. A. S. No. 56 of 1939. against the 
decree of this Court, pending in the High Court be 
dismissed and the decree of this Court confirmed, then 
this security bond will stand cancelled. If, however, 
the appeal in the High Court be allowed and the decree 
of this Court set aside, and if this Court directs that 
the said sum of Rs. 120C0 (twelve thousand), should be 
brought back into Court, the said Mutbuswami Jadaya 
•Gounder will pay it back into Court. In default of his 
doing so, I will pay the aforesaid amount of Rs. 12000. 
If the amount is paid in the aforesaid manner, then 
also this bond shall stand cancelled. ,f . 

A. S. No. 50 of 1930 was dismissed by the High 
Court so far as defendant 1 was concerned. The 
appeal of defendant 3, (appellant 2) was, how. 
ever, allowed and the suit against him was dis¬ 
missed. 

[2] In pursuance of that decree defendant 3 
applied for restitution and he was held entitled 
to a sum of Bs. 5417-10. The plaintiff was di¬ 
rected to pay that sum into Court on or before 
20-4.1944 and in default of such payment, the 
surety (the present appellant) was directed to 
pay the amount. On behalf of the appellant the 
first point taken by his counsel is that on a con¬ 
struction of the security bond the appellant is 
not liable in the events that have happened. It 
is argued that the security bond contemplated 
either the allowance of the appeal in its entirety 
or its dismissal and did not envisage the possibi¬ 
lity of a partial allowance of the appeal and that 
since a contingency which is not provided for in 
the security bond has now arisen the surety is 
not liable. 

[3] Considerable argument has been addressed 


self in the manner contemplated by the order of 
the High Court in C. M. P. No. 6942 of 1941. 

[5] Turning to that order there can be no 
doubt that when a person is permitted to draw 
an amount lying in Court on furnishing security 
to the satisfaction of that Court the security 
will be available, whether the whole or a portion 
of that amount is to be brought back into Court. 
The order of the High Court in C. M. P. No. 6942 
of 1941 would be equally applicable whether the 
appeal is allowed in whole or in part and in 
consequence thereof the whole of the amount paid 
to the plaintiff becomes repayable or only a part 
of it. The argument on behalf of the appellant 
goes, as it necessarily must, so far as to say that 
whatever might have been intended by the High 
Court in its above order the security bond as 
executed provides only for the contingency of a 
complete allowance of the appeal. Thi3 argu¬ 
ment seems to us to overlook the earlier portion 
of the security bond to which we have already 
drawn attention. In G3 M. L J. 85, 3 the Privy 
Council held that "the bond must be considered 
in the light of the order directing the security to 
be given." 

CG] After giving their interpretation of the secu¬ 
rity bond before them, their Lordships described 
it as “the true construction of this document 
having regard to the circumstances in which it 
was executed." The principle laid down in 63 M. 

L. J. 85, 3 was applied in 61 cal. 890. 3 In 1941-1 Af. 

L. J. 281,* the question was whether a guarantee 
was a continuing guarantee. The learned Judges 

sum up the effect of the authorities as indicating 
“that in deciding such a question the whole oftbe sur¬ 
rounding circumstances must be taken into consideration 
unless the wording of the guarantee is such that the 
Court is precluded from takiDg^nj thing else into con¬ 
sideration.” 

In 59 Bom. 180 , 5 the Privy Council quote the 
follwing passage from the judgment of the Lord 
Chancellor in ( 1862 ) 4 De. G. F, and J. 867 s at 


to us as to the principles governing the construe- 
tion of security bonds but as pointed out in 
1.1/. R. (1939) Mad. 290 J at 293, 

“ the only certain proposition of law which can be 
deduced from all the authorities cited is this, that each 
bond must be interpreted according to its own terms.” 

[4] It is therefore necessary to address our¬ 
selves in the first instance to the language of the 
security bond. In substance the obligation of the 
surety is to arise on the making of a direction 
by the District Judge of South Arcot that the 
amount paid to the plaintiff or any part of it 
should be brought back into Court. This can no 
doubt occur ODly if the decree in o. S. No. 43 
of 193G i3 varied. Apart from this material por¬ 
tion of the security bond* there is, as already 
stated, another portion where the surety states 
that he executed the security bond binding bim- 


p. 376 : 

“It must always be recollected in what manner a 
lurety is bound. You bind him to the letter of hie eagm- 
;ement.Beyond the proper interpretation of that * D 8*“ 
;emcnt, you have no hold npon him- Ho received no 
enefit and no consideration. He is bound therefore 
□erely according to theproper meaning and effect of 
he written engagement that he has entered into. 

Among the cases cited on behalf of the appel- 
tnt it is sufficient to refer to the following: In 
L. R. (1939) Mad. 290 1 the actual sentence in 
hich the liability of the executant of the secu- 

ty bond was expressed ran ae follows: 

“If the C. M. A. No. 375 of 1931 preferred by me to 
e High Court against the orier appoint' 0 *?: receiver is 
cided in favour of the said first plaintuf, I shatl pay 
to Court the one year’s net income of Bs. 1600- / *4 as 

C. AT. A. No. 875 of 1931 wa3 allowed and not 
rnn tpmdated by the security bond 
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lh B t ^! . a 4 P a erS Pat6nt a PP®M against 
the decision of the learned Judge who decided 

the civil miscellaneous appeal and that Letters 

ratent Appeal was also allowed so that the ulti- 

mate decision was in favour of the first plaintiff 

though the decision in the civil miscellaneous 

appeal was against him. The first plaintiff sought 

h ! SeCUlity b0nd - Tbe l6arned J ndges 

felt that the terms of the bond were absolutely 
explicit that the bond definitely said that if a 
particular appeal (the number of which was mveu) 
was decided in favour of the first plaintiff, the 

and th6 b0Dd Sb&U Pay mon0 y ‘“to Court 

and that there was nothing in the language of 

the bond which extended the liability to the con- 

tingencyof a further appeal against c. M. A. no. 

3*5 Of 1931. 

oo/? Tbe decision of King J. in 1940-2-M. L. J 
831, was given on facts which closely resemble 

m' Vf'L'fr k L ' E ' <1939) Mad ' 290. 1 In 1940-2 

tbe secar,t y was given against the 
possible alteration of the decision of the 

lower Court m this number (in tamil) obviously 
meamng in the appeal on the file of the District 

ded ttiiuhenM- e r ton i Waa giT6n - U waa deci - 

ded that the obligation that was undertaken did 

a n p° e C aUn the C ° ntiDgenCy ° f a ~ 

appeel in the High Court and the alteration of 

the decree of he trial Court on such second ap! 

P®* 1 . In .(1939) 2 M. L. J. 282 s it was held that 

the liability of the sureties conditioned on a 

by CC ttom M d noT daDt3 *" JJ" appeaIa preferred 

i d d fc anse when one only of the 
defendants succeeded and that the word "defen 

dants could not be read as meaning the defen 

dants or either of them. To the same effect was 

the decision in 47 M. l. w. 84 9 where security 

was given for any amount that may be decreed 

defendant-'A B l* mm in the saidsuit “S aiQ at the 
defendants. A decree was passed against one of 

th! d ®f endant , 3 but the au ‘f was dismissed against 
the other and it was held that the security was 

thaVhe' ab 0 'lr a u 91 '° a 8urety und0 't°ok 
that he would be liable to pay the decretal 

°f ■?,‘ be event of a de cree being passed in 
the snit ,f the money could not be realised from 

the There wa3 a reference of 

IT 3 " 1 n arbltrat >on and in terms of the award 

«™iy lo rail,, tb. d“ 
held that the surety was discharged as there wa* 
no decree on contest by the Court. It isJnneZ. 

Fy * US *° 3ay or not a decree 

passed m terms of an award given on a refer 

° f . th ° 8uifc to arbitration is a decree 

£ ,n T e 8ul . fc * 13 enou S h to say that the 

^ th0m and that a decree 
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passed ,n terms of an award was not such a 
decree as was contemplated by the terms of that 

fmm tT ' 3 “° f U6ral pcinci P le gatherable 
from this decision which oan be applied to the 

circumstances of the present case. 

[Sl It 13 true that a security bond should be 

strictly construed according to its terms hut it 

seems to us that the real meaning and effect of 

this rule are very often misunderstood. In our 

opinion tbe true position is this. If it is reason. 

ably clear that the contingency in which the 

bond is sought to he enforced would not fall 

within the language of the condition it is n0 f 

permissible to override that language in the 

light of what the parties intended if they did not 

succeed in expressing that intention in suitable 

a “ gUa f, a , If ' tbe °tber hand, on a fair read- 
mg of the bond in the light of the surrounding 
circumstances — the most important of such 

the ^ Sta i nCe3 bSlag th ° ° rd6r pUrsuant to which 
the security is given_the Court considers that the 

contingency in which the security is sought to 

of The ^ °i I* 3 l ' easonabl y Within the language 
of the condition which is sufficiently wide to 

Cour P t re tn 0I1 V t ’f t l ere ‘ 3 n ° ru,e com P e lhng thel 
Court to adopt the stricter of two constructions 

cepfibfe. " thS ‘ angUage may be SU3 -I 

[91 We are inclined to hold that the security 

n u'n 01 ' Preted in lhe b 'S bt of order of 
he High Court to which it refers and which it 

purports to effectuate and carry out, would 

cover a partial allowance of the appeal as much 

! fc f ^ alIowance - There can be no doubt 
that both cases were contemplated by the order 

of the High Court and if the security bond is 

I?phf a 01 ? g f . w,th . fchat ° rdor a ° d considered in the 
3 fc °i lfc tbe ™ 19 n0 r0ft 3on to put a strict inter- 
pretation on the wording of the security bond so 

an d - thafc n lt meant 0nIy fc0 P l ' ovid0 for the 
appeal being allowed in its entirety. 

CIO] Two further questions are raised in the 

heM th ^ n b6haIf ' The leai ' n6d Di3fcri0 fc Judge 
held that there must be a deduction of 5 ner 

cent out of the collections made by the receiver 

m respeot of the forests over which defendant 3 

held a lease. The appellant's counsel argues that 

the customary allowance in such cases is 10 per 

cent and that 10 per cent should be allowed even 

in the absence of any evidence about the ex 

penses incurred in realising the amount claimed 

by way of mesne profits and in support of this 

argument he relies on the decision of the Jud ! 

o.a Committee m 62 cal. 499 “ which follows an 

earher judgment of the Board in o 7 C al. 951 “ 

This percentage was allowed in a judgment of 

d^Vn f m \u V- (l942) Mad> 562 13 In a 

decision of another Bench of this Court reported 
in d3 m. l. W. 43, 4 it was however held that the 
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rule as to the 10 per cent recognised in 27 Cal. 
951 12 and 62 Cal. 499, 11 is based on a well-recog¬ 
nised practice in the Courts of Bengal and that 
there is no such practice in the Courts of this 
Province. It will be noticed that in 62 Cal. 499 11 
the judgment of the Board wn3 delivered by Sir 
John Wallis who had considerable experience of 
the working of the Courts of this Province and 
that it is stated in the judgment that “in India” 
10 per cent is the customary allowance for col¬ 
lection charges in assessing mesne profits. It is 
however unnecessary to decide whether the 
principle of the rule laid down in the decisions 
of the Judicial Committee is or is not applicable 
•to cases arising within our jurisdiction. In our 
opinion, the rule as to 10 per cent is not an 
inflexible rule applicable to all cases regardless 
of the circumstances governing the realisation of 
the amounts claimed by way of mesne profits. 
Where evidence is available as to expenses 
actually incurred in the process of collection 
there will not of course be any difficulty, the 
amount actually spent being in the absence of 
any evidence that it was excessive or extrava¬ 
gant, a legitimate and permissible deduction. 
Even in the absence of any material to show the 
actual expenditure of realisation there is no 
reason why the Court should not take into con¬ 
sideration the comparative case or difficulty of 
collection in any particular case and why the 
percentage allowed by way of collection charges 
should not accordingly be adjusted, The learned 
District Judge has quite rightly pointed out that 
all that the receiver had to do in the matter of 
realising the mesne profits now claimed by the 
lessee was to put up the leasehold right to 
auction, receive the lease amount from the suc¬ 
cessful bidder and deposit it into Court and that 
it would therefore be unreasonable to allow for 
collection charges anything like 10 per cent. In 
hiB view, the actual charges would be about 
Es. 70 or Rs. 80- He has however allowed 5 per 
cent on collection on the analogy of what is 
permitted to the Official Receivers in respect of 
their realisations. In support, the learned Dis¬ 
trict Judge points out that it is not practicable 
in this case to fix that part of the costs of ad¬ 
ministration which can be properly attributed to 
the transaction in which the lessee is interested 
and that the lessee must have received some 
benefits of a general character from the adminis¬ 
tration of the entire jaghir being in the hands of 
Ithe receiver. We consider these reasons to be 
[valid and in our opinion they justify the assess- 
Iment of the collection charges at 6 per cent. 
jThere is an appeal (o. m. a. no. 442 of 1944) 
'filed on behalf of the lessee questioning the cor¬ 
rectness of the decision of the learned District 
Judge in this regard and seeking a reduction of 


the amount to a very small figure. But for 
reasons just given we consider that no case has 
been made out either on the one side or the 
other for interference with the fixation of collec- 
tion charges made by the lower Court. 

[ 11 ] The next point taken on behalf of the 
appellant is that a sum of Rs. 3000 contributed 
to the War Fund out of the amounts lying in 
deposit in Court must be held to be a contri¬ 
bution made by both the plaintiff and defen¬ 
dant 3 and that the learned District Judge wa& 
in error in treating it merely as a contribution 
made by the plaintiff. On 16 th November 1941 
defendants l and 3 signed a memorandum 
(Ex. p. 8B) agreeing to the payment to the War 
Fund of a sum of Rs. 3000 out of the amount 
lying to the credit of the suit. This was signed 
also by their lawyer on 17th November 1941. On 
26th November 1941, a formal application, I. A. 
No. 388 of 1941 was filed for the purpose by the 
plaintiff. In the supporting affidavit (ex. P. 8A) 
the plaintiff states as follows: 

“In view of the status and oircumstances of the 
Jadaya Goundar estate aforesaid, I fully consent to add 
along with the sum of Rs. 200, which had already been 
sanctioned but not disbursed a further sum of Rs. 2800 
and to contribute in all a sum of Rs. 3000 (rupees 
three thousand) to the Governor’s War Fund aforesaid." 
In the petition itself (ex. P. 8) defendant 8 en¬ 
dorsed his consent as also the pleader for defen¬ 
dants 1 and 3 acting under a special vakalat. 


The petition was ordered and Government pro¬ 
missory-notes of the face value of Rs. 8000 were 
sold and a cheque for Rs. 8000 out of the amount 
realised by the sale was paid to His Excellency 
the Governor’s War Fund. It is noteworthy that 
in Ex. P. 9C (I. A. NO. 47 of 1942 with endorse¬ 
ments) the application of 26th November 1941 
was described as “an application of both sides; 
on behalf of the respondent lessee it is argued 
that the contribution was one made by the 
plaintiff having regard to his position as Jaghir- 
dhar and stress was laid on what is stated m hi3 
affidavit (Ex. P. 8 A). On the other side appei- 

lant's counsel 

the°sub 3 oHpUon was consented to by all the 
persons interested in that fund and .t .8 argued 

tliat° the intention of every body concerned in 
Se subscription is fairly apparent, from the 
proceedings. The matter is not free from diffi¬ 
culty. While it is true that the formal applica¬ 
tion was taken out by the plaintiff alone an 
while there i 3 a reference in the affidavit filed in 
support of that application to the status an 
circumstauces of the Jadaya Goundar estate .t 
is very material to note that defendants 1 and 3 
expressed their consent to the payment of the 
War Fund of a sum of Bs. 3000 E f Teral ^ aJ u 
earlier. It seems to us more probable that all 
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the parties were willing to the extent of their 
respective interests to have a portion of the fund 
utilised for a purpose which every one of them 
considered to be laudable. In fact, it is a matter 
of some doubt whether the plaintiff would have 
subscribed so large an amount as Rs. SOOO if he 
was told or he understood that the entire amount 
would be debited to him. The question then 
arises as to how the amount is to be allocated 
between the plaintiff and defendant 3 and what 
portion of it should be regarded as the contri¬ 
bution of the latter. It would appear that at the 
time when the order for payment of Rs. 3000 to 
the War Fund was made the pecuniary interests 
of the plaintiff and defendant 8 in the amount 
then lying in Court would be almost equal 
taking into consideration the rents which defen¬ 
dant 3 in any view of the case was liable to pay 
to the plaintiff and the collection made by the 
receiver from the estate other than the forest 
area. Defendant l also consented to the payment 
of the subscription but that does not mean that 
the plaintiff, defendant 1 , and defendant 3 have 
each individually to contribute a third of the 
amount of Rs. 3000. The plaintiff, and defen- 
dant 8 were fighting about the jaghirdar’s 
interest. The more reasonable interpretation 
seems to us to be that the jaghirdar's interest 

fnr d f^ 6 63366 ! m , terest 3hould both contribute 
for the payment of that amount. The plaintiff 

has succeeded to the right of the Jagbirdar and 

defpnd rG f W Q be b , able in reS P 0Cfc of KS. 1500 and 
defendant 3 must be held to have contributed a 

a9 . oom P° 9ite was divisible in 
almost equal shares, between the interests of the 

Jagirdar and the lessee at the time when the 
subscription was sanctioned. The learned Dis¬ 
trict Judge held that no part of the Rs. 3000 
should come out of the amount payable to 
defendant 3 but for reasons given above we do 
not agree with him. There must therefore be a 
deduction of rs. 1500 out of the amount to which 
defendant 8 has been declared to be entitled To 
this extent alone the appeal is allowed. 

[ 12 ] The appellant and respondent 1 will pay 
and receive proportionate costs in c. m. a 
No. 869 of 1944 and in the Court below, c. M. A. 
No. 442 of 1944 is dismissed with costs. 

C.R.k./s.c, Appeal partly allowed. 
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Hindu 

in British India—Karta residing in Cnlr^k propert > 

i°c,! r j tiSh i nd i a during assessment yet 

acts done by him regarding property such a* ™ 
ment of taxes and conducting of suit's anH P 

in regard to family property—Family held mSstbl 
deemed to have resided in British India. ^ 

The karta of a joint Hindu family had been living m 
Colombo with his wife and children for some yra„ 
carrying on a family business there. He owned consi¬ 
derable ancestral immoveable property and had sundry 
mvestment in British India which were looked after g 
a clerk. His ancestral family house was at ^ 

kathan (in British India) whJo h"^,^ 

He pa.d frequent visits to.British India and durine 
these Visits stayed in bis family house wtb his mother 8 
In the year of account 1941-42, he visited British India 
“ onions. The total period of his «t av “ 

British India was 101 days. During such stays be be " 

JJ I attended to a litigation relating to the faiSiin¬ 
lands both in the trial Court and in the fw/1 ; 

He was also attending to income-tax proceedings relTt-’ 
mg to the assessment of his family inonmo 
before the Income-tax authoritiel at Kami feud* and 
Madras. On one of those occasions he obtained an 
ension of time for payment of the tax Dunne the 

tbo was IreaTed as rosi- 

be so treated' 3 / 1 qUeSti0a Was wheth ^ “ oould 

Co^mfoh tha - t ' the COntrol and mana gemeDt of the 
Tndh^R b “ s / ness was no doubt wholly outside British 

W was ^ Ul the p , roperty at Kanadukathan, undoubted- 
y was also one of the affairs of the family; the family’s 

property"and mC ° me ‘ t ? 1 Whicb ^.ted^'to the T^ve 

regard m^h! ’ “, cladm 8 »>>« a PP™l by the karta, in 
or°»t . tb f (am ‘ 7 P r °P ert J was affair of the family 

property rala ’ a , mattBr ooppeeted With the affairs of ifs 
property. The karta had the right of control and 

management of the affairs of the family, and "hat right 

Thl kart e a d s‘«et' m d , U , r , ln8 ,!. he ‘ imes °' bis several 

in the ° “Pd the things whioh he did were done 

iudt e an~t o, s: .is; :t,7r:T.t co Tl 

™ Bmish India^They^were*actsoTooutTol' Cb £ Siluat ' d 
ment in British India^T he famUy^" affairn rf 1 ,* 80 ' 
circumstances, the control and management of tp 6 

(b) Income-tax Act (1922) S. 66 fl) 
facts'h V h heth ^ r Pr ° Per inietence proved 

quest^'t^rw. WUh S ’ 4 - A <») « 

S V he r h quW ? menl3 of the test propounded in 

S. 4 A (b) have been kept in vfew aud whether proDer 

th« *}"Z the pr ° Ved faCt3 have be ™ drawn as ^ 
the control and management of the affairs of the Rin^, 

undivided family being situated wholly without lf r S ?u 
India, are matters of law : °7 n Br,tlflh 

Cost* r„ w «d._ [Paral2 i 

1. ( 46) I. L. R. (1946) Mad, 162 • 3 ? a t 

Mad 366, Commr. of Income-tax Madias* 
mugham Rubber Estate ’ adras v - Shun- 

2. (*45) 1945-13 I. T. r! 20 : 32 A I R iq 4 k at ^ 

IElST* °' In ° Om0 -‘ aa ' Madr “ a 

3 24 - 4 228 I 46 f' 1 SQ.' T n?' 334 ; 34 A ’ L R - Bom 
oom-tax.^Bombay'. Bh ‘ m)i R ’ Naik «* In-' 
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4. (1906) 1906 A. C. 455:75 L. J. K. B. 858 : 95 L. T. 
221, De Beers Consolidated Mines v. Howe. 

5. (1925) 1925 A. C. 495 : 94 L. J. K. B. 527 : 133 
L. T. 97, Swedish Central By Co. v. Thompson. 

6. (’27) 50 Mad. S47 : 14 A. I. R. 1927 Mad. 732 : 
104 I. C. 223 (S. B.), Commr. of Income-tax, Madras 
v. T. S, Firm, Tanjore. 

7. (’32) 55 Mad. 885 : 19 A. I. R. 1932 Mad. 435 : 138 
I. C. 301 (S. B.), Commr. of Income-tax, Madras v. 
Somasundaram Chettiar. 

C. S. Patna Rao Sahib — for Applicant. 

Advocate General and K. Srinivasan 

— for Respondent. 

Gentle C. J.— Thi3 reference is made by the 
Income-tax Appellate Tribunal, at tbe instance 
of the Commissioner of Income-tax, Madras. The 
question raised is : 

“Whether in the circumstances of the case the asses- 
see (a Hindu undivided family) is ‘resident’ in British 
India under S. 4-A (b), of the Income-tax Act.” 

The assessment was made upon the Karta of a 
joint Hindu family in respect of its income as 
such. Since 1923, the Karta has lived in Ceylon 
with his wife, son and three daughters; it is stated 
they are domiciled in that country where, at one 
time, the Karta carried on business in partner¬ 
ship with a stranger to the family; in 1930 the 
partnership was dissolved and since that year a 
joint family business has been conducted in 
Colombo. The joint family owns immoveable 
property at Kanadakathan, Madras including the 
ancestral family house; that house is not let on 
lease but is occupied, in part at least, by the 
assessee’s mother and whore the Karta stays when 
he visits British India. Other properties are 
leased at rentals which are collected by a clerk 
who is employed for the purpose of looking after 
the family properties. The Karta of the family 
is assessed in British India in respect of its 
British Indian income. During the assessment 
years, 1940-41 and 1941-42, in addition to income 
derived from the family properties and the 
annual value of the ancestral house, the profits 
of the Ceylon business were included in the assess¬ 
ments on the ground that the joint family was 
resident in British India. The Karta was success¬ 
ful in an appeal to the Income-tax Appellate Tri¬ 
bunal against the family being deemed to be 
resident. Nevertheless, in the-assessment for the 
following year, 1942-43, in respect of the year of 
account 1941-42, the Income-tax Officer treated 
the family as resident in British India; the Karta 
was again successful in an appeal to the Tribu¬ 
nal, which held the family was not resident. 
This reference arises out of that finding. 

[2] At the hearing before the Tribunal some 
extracts from the Karta’a diary, dealing with his 
visits in British India during the relevant period, 
were admitted in evidence. The Tribunal accept¬ 
ed those extracts as correctly recording: the date 
of each visit, the length of time spent in British 


India and what was done by him on those occa¬ 
sions. But Tribunal came to the conclusion that 
the diary entries, as well as other factors and 
matters upon which the Commissioner of Income- 
tax relied, did not establish that the family was 
resident in British India during year of account. 
The Commissioner challenges the correctness of 
the Tribunal’s decision and contends that, accept¬ 
ing the entries in this diary as proved facts, the 
inferences drawn from them by the Tribunal 
were wrong and that they establish that the family 
was resident within the meaning of s. 4-A (b), 
Income-tax Act. In this reference the Commis¬ 
sioner relies solely upon the entries in the diary, 
coupled with the ownership of the immovable 
properties and matters connected therewith; he 
does not rely upon the other matters which were 
urged before the Tribunal to which reference was 
not made in argument and which can be ignored. 

[3] Section 4 -A (b), was included in the Act 
by the Amending Act of 1939; it provides that, 

“For tbe purposes of this Act—A Hindu undivided 
family, firm or other association of persons is resident 
in British India unless the control and management of 
its affairs is situated wholly without British India.” 

“Firm” and “other association of individuals’’ 
are included with “Hindu undivided family’’ in 
the section; may be this was because each is com¬ 
prised of individuals but it would seem that a 
firm is more analogous to a company, of which 
residence in British India is governed by cl. (c) 
of s. 4 -A. Whilst a firm and a joint family have 
several common attributes when the latter owns 
a family business, but many, if not the greater 
number of Hindu joint families possess only pro¬ 
perty, movable or immovable or both, and 
have no business. However, since a firm and a 
joint family are both included in the same sec¬ 
tion, when the same conditions arise, each mu3t 
be similary dealt with. 

[ 4 ] Referenee was made to several decisions 
of the English Courts. They mainly appertain 
to the meaning and effect of English Statutes. 
There is no provision in an English Act which 
exactly corresponds to S. 4-A (b); when the con¬ 
struction of an Indian Statute is sought, help is 
seldom obtained from decisions in England upon 
statutes which are worded differently. Some 
decisions of this Court were also cited which were 
given before the new section was incorporated in 
the Income-tax Act and, in my view, for the pre¬ 
sent consideration, they are not of any assistance 
and reference to them is not required. 

[5] Three decisions in regard to 8. 4-A (b 
were cited. L L. R. (1946) Mad. 162 related to a 
firm in Malacca, and the relevant facts in that 
case were : the partnership deed provided that 2 
out of 6 partners should have control of the bu?i- 
ness in rotation; one of the controlling partners 
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Uvea m British India; a letter eent to him during 
the Previous year, sought his instructions upon 

,°“ 6 the business in Malacca. It was 

neld that the proper inference to draw from 
those facts was that part of the control was with. 

with'n if I f dm “ d ' “fluently, firm resided 
within the territory; at page 163 of the report, 

bir Lionel Leach, C. J. observed that, 

Ivwithta BrilLh “ n ^. mB ” a 8e™ent o( its affairs is part- 
y w thin British India, the family, firm or association 

in Ksh India for“th be ’ ie deemed t0 reside “> 
a -British India for the purposes of the Act.” 

1946.13-1. T. R. 20 2 concerned a joint Hindu 
family living at Secunderabad which owned a 
busmesa at Guntur in British India; the karta 
stayed in Guntur for two nights; it was held that 
[ D 6 absence of any evidence of the exercise of 
control °r management by the karta during his 
visit, there was nothing to show that the control 
or management of the business was not wholly 
outside British India. In 1946-14 I. t r 334 s a 

partner of a firm in South Africa lived iu Bom- 
n y '- d - . the Partnership deed, he had the right 

^at but he never zeroised 

th8 fitm "' a9 DOt " 

[6] In each of those cases, the karta or the 

control *;? thG GaS6 may bG| had the r, 'ght of 
control and management. In l.L.R.(i 9 46 ) Mad. 162 1 

whereb^T^ th6 , ri8ht iB Briti3h India 

® by t ‘ be ? rm was dee “cd to be resident in 

he country; but in T . B . 20 ’ and 1946 - 

“ft* -F y “ - ~ aS 

[7] As previously stated, the family owns pro. 
perty at Kanadukathan in British India The 
karta was a defendant in a suit relating to the 
title to the property, which was decreed. The 
karta preferred an appeal (called the “Palayanad 

\ P /\ yy-L 1 • il ^ assessment of 

income-tax in the years 1940-41 and 1941.42 relat- 

el 6°^ n fi° me from that Property, and, also, in. 
eluded the income from the Colombo business 

B ri «I g i r T d t b L at the fami,y wa3 resident in 

• . ° dia * -^e karta successfully appealed 

although th^ lly treated as re9ident Ult - 
unon fh« P ? PPe ? waB successful whereby tax 
upon the Ceylon business was excluded some 

amount of tax remained to be paid in respect of 

the ramoveal Je property in British India.^faese 

facts existed during the year of account, 1941.42 

m respect of which the assessment for the year’ 
1942-43 was made. >ear * 

rifi?* B ff riUgiDmiDd the fact3 which are re- 
660 in the mimediate preceding paragraph it is 

now oonvenitnt to give the entrfes in ?he karta 1 ' 
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“ Tb 7 0 „ te “ rd the Mowing ; Between 
7-4-1941 and 29-3-1942, the karta visited British 

Z seven occasions, spending an aggregate 
of 101 days in the country; two of those ocea. 

BrUish W Tnd- 0CCUPied S0 ' eI f iD traveIli ng through 
British India on journeys from Ceylon to Burma 

and returning to Ceylon ; during three visits he 
attended to matters relating to the Palayanad 
appeal including a consultation with counsel • 
one entry in the diary states that the main pur¬ 
pose of the visit was to attend to that appeal and 
to the income-tax appeal; another entry states 
that on one visit, he “left for Madras for filing 

kti ifTf appeal ” ; on four occasion., the 
aita attended to matters connected with the in- 

come-tax appeal (two of such occasions being 

dsV a w e .M 9 7 he ° tb6 Palayanad a PP aa l was 
i a ! fc . w .‘n ’ be lntei '7‘ewed the Inspecting 
Assistant Commissioner of Income-tax regarding 

h Zh w° (dUnDg ° Be 0f visiS when 
ne dealt with the income-tax appeal). 

denf” S ' 4 L A (b) ’ a j0iDt fami] y i3 “ r esi- 

its ft ftV D e33 i the control and management of 

The fl r7 S l tUa ‘i ed Wh ° lly 0lltside tbe territory. 

familv G hT-t° bUSmeS3 i3 au " aff alf” of the 
miiy but it is not suggested that its control and 

managemen was not wholly outside British 

a ' But . tha Property at Kanadukathan, un. 
doubtedly is also one of the affairs of the family; 

tne family s assessment to income-tax, which 

relates to the above property, and payment of 
tax due is another such affair. Tbe suit, inclu- 
dmg the appeal by the Karta, in regard to the 
famdy property, is an affair of the family, or, 
ny rate, a matter connected with the affaire 
of its property. The Karta himself preferred the 
K 1 f by virt «e of his position The main 

record ° f °“ e .° f the kai ' ta ’ 9 vi9its - a3 the diary 

On till Wa3 » aUeDd t0 the Pala >’ a o a J Appeal 
On that, as well as on two other visits he did I 

attended to H ^ ““ “““ and ««£ £ 

the As! It 6 r DC0me ' taX apPeal and inter viowed| 

men! of t 1 Comm ' 931 °ner regarding the pay. 

hiTth Ia ?° t m T Ux due fl '° m family - The k «fa 

had the right of control and management of the 

affaire of the family, and that right was vested' 

m h,m during the time of bis several visits 
While he was within British India, he did the' 

areTfiV ct3a " d ‘ hm s s above mentioned. They 

affairs Th B °k i®- fa “ ily ° r relate those 
affairs. The karta s acts and the things whichl 

he did were done in the exercise of his Sal 

familT'ffat 01Md ma nagoment ofthe 
lamily affairs, and, also, they related to tho 

property of the family which is situated in 

British India. They were acts of control and' 

management ,n British India of the famil's! 

airs. In those circumstances, the control and 

management of the family’s affairs were not, 
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iwholly situate outside Britiah India, and, in 
jConsequence, the family must be deemed under 
18- 4-A (b) to have resided in British India during 
the period covered by the assessment year 
'1942-43. 

[ 10 ] In my opinion, and for the reasons 
given, the question referred should be answered 
in the affirmative. The Commissioner of Income- 
tax is entitled to his costs, Rs. 260. 

[ill Patanjali Sastri J -I agree that the 

question referred should be answered in the 
affirmative, but in view of the importance of the 
question raised I wish to add a few observations. 

[12] The criterion of “residence” as applied to 
a Hindu undivided family, firm or other associa¬ 
tion of persons for purposes of income-tax is laid 
down in S. 4-A (b), Income-tax Act, 1922, as 

amended by Act VII of 1939. It reads thus : 

“A Hindu undivided family, firm or other associa¬ 
tion of persons is resident in British India unless 
the control and management of its affairs is situated 
wholly without British India.” 

The question is whether the control and manage¬ 
ment of the affairs of the respondent Hindu 
undivided family was situated wholly outside 
British India in the year of account as found by 
the Income-tax Appellate^Tribunal. At one stage 
of his argument, the learned Advocate-General 
appearing for the respondent assesses insisted 
that the question was one of fact and that the 
finding of the Tribunal was conclusive. I cannot 
assent to that view. Nor, evidently, did the 
Tribunal which I referred the question under 
8 . 66 (l) think that its finding was not open to 
review, or they would not have made the refer¬ 
ence. Whether the requirements of the tests 
propounded in S. 4-A (b) Gave been kept in view 
and whether proper inferences from the proved 
faotB have been drawn as to the control and 
management of the affairs of the respondent 
family being situated wholly without British 
India are matters of law. 


[ 18 ] For determining the residence for income- 
tax purposes of a limited company which can 
have no residence in the ordinary sense of the 
term the Courts in England have evolved the 
test of the seat of control and management of its 
business, “A company resides, for the purpose 
of income-tax, where its real business is carried 
on, and the real business is carried on where the 


central management and control actually'abides’': 
1906 A. o. 465.* The same test was also applied 
by statute to partnerships carrying on trade or 
business (Finance Act, 1914 , S. 10 ; B. 12 of the 
rules applicable to cases l and 8 of sch. D, 
Income-tax Act, 1918). Later, it was held that : 

"the Central management and control of a company 
®aay be divided and it may keep house and do business 
in more than one place and so may have more than 
one residence" (1925) A. 0. 495.6 


[14] As residence was not defined in the 
Income-tax Act, 1922. the Courts in this country 
also followed the above principles in determining 
the residence in the case of companies and firms 
for purposes of S. 4 ( 2 ) of that Act (see 50 Mad. 
847 6 ). But the test was not applied to a Hindu 
undivided family which may or may not be a trad¬ 
ing family and it was held to reside wherever 
its members lived : 65 Mad. 885. 7 The amending 
Act of 1939, however, introduced elaborate defini¬ 
tions of “residence” and “ordinary residence” as 
applied to individuals, Hindu undivided families, 
firms, companies or other associations of persons, 
(see, 8 . 4.-A and 4-b), making the seat of control 
and management the criterion of residence. It 
is, however, noticeable that, notwithstanding the 
dissimilarity pointed out in 55 Mad. 885, 7 a 
Hindu undivided family has been placed in the 
same position as a firm or other association of 
individuals in defining ‘residence’. 

[15] The learned Advocate-General has, accor¬ 
dingly, urged that the principles laid down in 
50 Mad. 847,® for determining the residence of a 
firm are also applicable here. In that case, 
a Nattukottai Chetti firm carried on business in 
various places in British India and abroad. The 
partners resided in Ramachandrapuram in 
Pudukottah State and there exercised a general 
supervision and control over whole of the 
business. The branches in British India were 
generally controlled from Madras where the 
partners had a house which they occupied when 
they visited the place for giving instructions to 
the agent and to supervise the business in British 
India. On these facts it was held that the firm 
was not resident in British India and the foreign 
profits remitted to the firm were not taxable. 
Coutts-Trotter C. J. who delivered the judgment 
of the Special Bench referred to the English 

cases oifced above and observed : 

“Had it been found as a fact that the control of the 

whole business, that is to say, the business in0 * a “'°§ 

the branches outside British India was exercised both 

from Ramchandrapuram and Madras, it may^vejy 

be that the principle of the Swedish Centra* 

company’s case 6 would apply and . •consi- 

manLement of the business as a whole might be-const 

?e^to to split up between Ramchandrapuram and 

Madras. I cannot see anything in the 

the slightest colour to any suggestions of the kind. 

Relying on the above passage the learned 
Advocate-General contended that what we had 
to see was whether the affairs of the respondent 
family as a whole including the businesB 
on at Colombo were controlled from British 
India also during the visits of the karta to is 
country in the course of the year of accoun , 
and, if not, his exercise of acts of management 
in respect of some of the affairs of the family 
cannot make the family ’‘resident m British 
India” within the meaning of clause (b) of 8. 4-A. 
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[16] On -the other hand, Mr. Rama Rao 
Sahib, for the Commissioner of Inoome.tax 
stressed the word “wholly” in clause (b) and sug¬ 
gested that if the karta of a family living abroad 
stayed in British India for however short a 
period and during such stay exercised some acts 
of control or management in respect of any part 
of its affairs the family must be held to be 
resident in British India. In suport of this con¬ 
tention he relied on 1946-14 I. t. r. 334, 3 1945-13 
I* T. R. 20 2 and I.Tj.R, (1946) Mad. 162.* In my 
opinion neither of these contentions in its extreme 

form is warranted by the language of clause (b) 
of 3. 4-A. 

[17] “Control and management” signifies in 
the present context, the controlling and directive 
power, the head and brain” as it is sometimes 
called, and situated” implies the functioning of 
such power at a particular place with some 
degree of permanence, while “wholly” would seem 
to recognise the possibility of the seat of such 
power being divided between two distinct and 
separated places. Clause (b) accordingly requires 
that the power of control and direction of the 
affairs of the family or firm should not have a 
seat of operation in British India. I find nothing 
iD that clause to support the view that the acts 
of control and management exercised in British 
India by the person having the power of control 
should extend to the whole affairs of the 
family or firm in order to make it “resident” in 
British India. On the other hand, the insistence 
on the situation rather than exercise of the 
control and management makes it diffioult to 
aocept the suggestion that an isolated or casual 
act of management and control exercised in 
British India by a karta who lives abroad is 
sufficient to bring the family within s. 4A (b). 
This view, as applied to cl. (c) would lead to 
the result of a company controlled and managed 
in British India being relieved of its status as a 
resident in British India by its directors or other 
controlling authority proceeding to an Indian 
State and there exercising stray acts of manage¬ 
ment in regard to its affairs—a result which 
could not have been contemplated by the Legis¬ 
lature. 

[ 18 ] The decisions relied on by Mr. Rama 
Bao Sahib only establish that mere stay in 
British India of the persons having the right 
and power pf control without an actual exercise 
of such power is insufficient to bring the family or 
firm under S. 4A (b). They lend no support to 
the suggestion now put forward by counsel. 

[19] Turning now to the facts found in the 
present case it appears that the karta of the res. 
pondent family has been living in Colombo with 
his wife and children for some years carrying on 
a family business there. He owns considerable 


ancestral immovable property and has sundry 
investment in British India which are looked 
after by a clerk who is paid a salary of rs. 25 
per mensem. His ancestral family house is at 
Kanadukathan (in British India) where big 
mother is living. He pays frequent visits to 
British India and during those visits stays in his 
family house with hi3 mother. In the year 
1940-41 he stayed thore in the aggregate for 69 
days and in the year of account 1941 - 42 , ha 
visited British India on seven occasions of whioh 
two were concerned with his journoy to and 
from Rangoon. The total period of his stay in 
British India was 101 days. Duriug such staya 
he personally attended to a litigation relating to 
the family lands both in the trial Court and in 
the Court of appeal. He was also attending to 
income-tax proceedings relating'to the assessment 
of his family income, appearing before tha 
Income-tax authorities at Karaikudi and Madras. 
On one of these occasions, he obtained an exten¬ 
sion of time for payment of the tax after inter¬ 
viewing the authority concerned and explaining 
to him the troubles-experienced on account of tha 
war with Japan. These are all undoubtedly 
affairs of the family, and the karta in whom 
the right and power of control and management 
of the family affairs was vested exercised control 
and management over such of its affairs as called 
for his attention during the year, from tha 
established place of residence at Kanadukathan 
where one of the members of the family con¬ 
tinued to live. It is true that no act of control 
or management appears to have been exercised 
by the karta in relation to the business aft 
Colombo during his stay in British India, buft 
that business 13 only one of the affairs of tha 

family, and the learned Advocate-Gsneral’a 
8 u 8g03tion that the non-exercise of control over 
it from British India rendered the control and 
management which the karta exercised in respeoft 
of the other affairs of the family from tha 
ancestral family home ineffective in law to bring 
the family within s. 4A (b) cannot be accepted. Aa 
I have already observed, the theory that tha 
control and management exercised in British 
India must, for the purposes of cl. (b) of 8 . 4-A 
extend to the whole of the affairs of the family 
derives no support from the language of thaft 
clause. In this connexion it must also be borna 
in mind that, unlike a firm or a company which 
has no existence apart from its business a Hindu 
undivided family may or may not carry on 

business and even where it trades, such activity 
is but one of its affairs. 

[ 20 ] The Income-tax Appellate Tribunal have, 
in my opinion, approached the case from a 
wrong angle. They state “The only point thaft 
we have to find out in this case is whether thera 
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was an act of management or control within 
British India during his stay there.” This 
apparently implies acceptance of the Commis¬ 
sioner’s point of view which, as I have already 
indicated, is not correct. But having thus 
formulated the point for their decision, their 
-conclusion, in the light of the proved facts of the 
case, is, to say the least, remarkable : 

“The evidence relied upon by the Departmental 
Representative from which he wants us to draw an 
inference that there were acts of management have 
been considered by us and we come to the finding that 
no act of management or control was exercised by the 
appellant during his stay in British India.” 

In my opinion, the Tribunal have misdirected 
themselves in determining the question of “resi¬ 
dence” of the respondent family, and, further, 
they have not drawn the correct inference from 
the proved facts. On these facts, the control and 
management of the affairs of the family cannot 
be held to have been situated wholly abroad, 
with the result that the family must be deemed 
to have been resident in British India within the 
meaning of the Income-tax Act. I agree with the 
answers proposed by my Lord and also with his 
order as to costs. 

c.r.k./s.c. Answer in the affirmative . 


A. I. R. (35) 1948 Madras 312 [C . N. 155.] 

FULL BENCH 

Gentle C. J., Rajamannar and 
Yahya Ali JJ. 

Badam Satyanarayanamurthi slo Venka- 
taratnam — Appellant v. Badam Venkata- 
ro.manamurthi and others — Respondents. 

A. A. 0. No. 520 of 1946. Decided on 19-12-1917, 
from order of DiBt. Judge, East Godavari, at Rajah- 
mundry, D/- 13-9 1946 : Reference made by Happell 
and Govindarajachari JJ., D/- 8-12-47. 

(a) Civil P. C. (1908), Sch. 2, paras. 17 (4), 19 and 
5 —- Agreement providing for arbitration by named 
arbitrator — Such arbitrator not available before 
application under para. 17—Court has no power to 
appoint arbitrator in his place. 

When the agreement provides for arbitration by 
named arbitrator or arbitrators, and such arbitrator or 
any one of such arbitrators is not available on account 
of death, refusal to act or other reasons, before an 
application is made under para. 17, tbe Court bas no 
power to appoint an arbitrator in his place.. It is only 
if there is no provision in the agreement for the 
appointment of an arbitrator and the parties cannot 
agree, that the Court has power to appoint an arbitra¬ 
tor. It follows a fortiori that para. 19 will not come 
into play because it refers to an agreement ‘‘filed under 

i 7 "\ 25 A - I- R- 1938 Lah. 859 and 28 A. I. B. 
1941 Pat. 155, Del. on. [Para 6] 

Annotation : (’46-Man.) Arbitration Act, S. 20 N. 9- 

(b) Civil P. C. (1908), Sch. 2, paras. 5,19 — 
Agreement for arbitration by named person—Such 
person dying before making award — Court has no 
power to appoint another arbitrator in his place. 

Where two persons agree that differences between 
therm shah be referred to the arbitration of named 
individual without the intervention of the Court, and 


that individual dies before tbe award is made, the 
Court has no power under para. 5 read with para. 19 
to appoint another arbitrator in his place. Decisions in 
17 Mad. 498 and 18 A.I.R. 1931 Mad. 21. Explained 
and held did not conflict; 24 A. I. R. 1937 Cal. 388 t 
Ref. [Paras 4, 9,11] 

. Annotation : (’46-Man.), Arbitration Act, S. 29 
N. 9; S. 8 N. 3, 

Cases referred :— 

1. (’94) 17 Mad. 498, Bala Pattabhirama Chetty v. 
Seetharama Cbetti. 

2. (’31) 54 Mad. 469 : 18 A. I. R. 1931 Mad. 28 : 129 
I. C. 638, Narayanappa v. Ramacbandrappa. 

3. (’ll) 33 All. 743 : 14 O. C. 289 : 12 I. C. 15, Sadiq 
Husain v. Zohra Begam. 

4. (’39) I. L. R. (1939) 20 Lab. 23 : 25 A. I..R. 1938 
Lah. 859 : 179 I. C. 584, Salig Ram Bbagat Bam V. 
Kishan Singh Sant Ram. 

5. (’41) 19 Pat. 927 : 28 A. I. R. 1941 Pat. 155: 193 
I. C. 756, Tara Prasad v. Baijnath Prasad. 

6. (’37) I. L. R. (1937) 2 Cal. 434 : 24 A. I. R. 1937 
Cal. 38S : 172 I. C. 243, Rajani Kanta v. Panchanan. 

P. Somasundaram — for Appellant. 

K. Bhimasankaram and M. V. Nagaramayya 

— for Respondents. 

Rajamannar J. — This appeal has been 
directed to be posted before a Full Bench of 
three Judges, because tbe learned Judges, Hap¬ 
pell and Govindarajachari JJ. who heard it in 
the first instance, were of the opinion that there 
was a conflict between the decisions of two 
Division Benches of this Court in 17 Mad. 498 1 
and 64 Mad. 4G9 2 and that the view taken in 
the latter decision of the judgment of the Privy 
Council in 33 ALL. 748 s seemed to require recon¬ 
sideration. 

[2] The appellant Satyanarayanamurthi and 
Krishnamurthi were brothers. The respondents 
are the legal representatives of Krishnamurthi 
who died pendente lite. The appellant and 
Krishnamurthi executed, on 25th March 1935, a 
muchilika agreeing to refer certain disputes 
between them, relating to their joint cultivation 
and to a business carried on by them in partner¬ 
ship with a stranger, to the decision of an arbi¬ 
trator, one- Pydah Ramakrishnayya (Ex. P-8). 

It is common ground that this arbitrator did 
not make any award. On 7th October 1938. 
the two brothers along with another brother 
named Subba Rao executed another muchilika 
in favour of a different arbitrator, one Nalam 
Ramalingaaya, referring to him disputes relat¬ 
ing to tbe partition of joint family properties as 
well as the disputes between the two brothers, 
viz., the appellant and Krishnamurthi (Ex. P-2). 
Ramalingayya made an award in respect of the 
partition of joint family properties on 28 th 
February 1942, but none in respect of the disputes 
between the two brothers. On 7th August 1942, 
Krishnamurthi filed in the Court of the Subordi¬ 
nate Judge, Coconada, an application under 
para. 17 of Sch. II to Civil P. C. He prayed 
that the muchilika dated 26th March 1935, in 
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favour of Ramakrishnayya and the muchilika 
dated 7th October 1938, in favour of Ramalin- 
gayya be filed into Court, and an order of refer¬ 
ence be made to the said arbitrators or any 
other arbitrator who may be chosen by the 
parties. The application was registered and 
numbered as a suit, o. S. No. 34 of 1942. On 
4th January 1943, the Subordinate Judge rejected 
the plaint for non-payment of deficit court-fee. 
Krishnamurthi died and the present respondents 
as his legal representatives filed an appeal to the 
District Court, East Godavari. The appeal was 
dismissed on Slat October 1944. There was 
a second appeal to this Court, No. 444 of 1945 , 
which was allowed on 13th November 1945 and 
the suit was remanded to the Court of the 
Subordinate Judge for disposal on the merits. 

[3] Meanwhile, on 19th July 1943 , Rama- 
lingayya had died. At the hearing of the suit, 
after remand, an objection was raised on behalf 
of the appellant that the Court had no power to 
appoint a new arbitrator in the place of the 
deceased Ramalingayya. This objection was 
upheld and the suit dismissed. On appeal, the 
learned District Judge, East Godavari, set aside 
the dismissal of the suit, directed the reference to 
arbitration to be filed and the suit restored to 
the file and proceeded with. The learned Jud-e 
indicated that Ramakrishnayya might be ap¬ 
pointed arbitrator or a new arbitrator or arbi- 
trators who may be chosen by both the parties 
or the Court may itself appoint an arbitrator. 

learned St Judge 8 ° f the 

[4] The question for decision can be formu¬ 
lated as follows: Where two persons agree that 
the differences between them shall be referred to 
the arbitration of a named individual and that 
individual dies before an award is made, has the 
Court power to appoint another arbitrator in 
his place ? This question must be answered with 
reference to the provisions of sch. n, Civil P. C., 
jl908, which have been repeated by the Arbitral 
tion Act, 1940. Paragraphs 1 to 16 of that schedule 
relate to arbitration in suits. Paragraphs 17 to 19 
relate to agreements to refer made when no suit is 
pending, and their enforcement by the Court. 

Paragraphs 20and 21 deal with arbitration with¬ 
out the intervention of a Court. 

[5] Paragraph 17 , in so far as it is material 
f m tb \vhp U ^ P ° ae ° f thl9 ca9e ’ runa aa Allows : 

a a Vb l® any P ers0D3 agree in writing that any 
difference between them shall be referred to arbitration 

the parties to the agreement, or any of them, may apply 

to any Court having jurisdiction in the matter to^hfch 

Courts 66 ™ 6111 relates ’ tbat tbe a 8 ree nient be filed in 

W W , her f, D ° 8uflicient c * uae shown, the Court 
shall order the agreement to be filed, and shall make 

an order of reference to the arbitrator appointed in 

accordance with the provisions of the agreement or if 


there is no euch provision and the parties cannot agree 
the Court may appoint an arbitrator.” ’ 

Paragraph 19 is next relevant. It says • 

“The foregoing provisions, so far as they are consis- 
tenwtb any agreement filed under para 17. shall be 
applicable to all proceedings under the order of reference 
made by the Court under that paragraph, and to the 
award and to the decree following thereon.” 

Of such “foregoing provisions,” the only one that 
needs mention is the provision contained in para. 
5. It provides, inter alia, that 

where an arbitrator dies or refuses or negleots to act 
or becomes incapable of acting or leaves British India 
without a prospect of early return, on the application of 
a party the Court may appoint an arbitrator.” 

[6] I am clearly of opinion that when the 

agreement provides for arbitration by named arbi¬ 
trator or arbitrators, and such arbitrator of any 
one of such arbitrators is not available on ac¬ 
count of death, refusal to act or other reasons 
before an application is made under para. 17, the 
Court has no power to appoint an arbitrator in 
his place. The language of para. 17, sub-para. ( 4 ) 
renders such a conclusion inevitable. It is only 
if there is no provision in the agreement for thej 
appointment of an arbitrator and the parties! 
cannot agree, that the Court has power to ap-l 
point an arbitrator. It follows a fortiori that 
para 19 will not come into play because it refers 
to an agreement “filed under para 17 ” This is 
the vjew taken in 20 Lab. 23 4 and 19 Pat. 927. 6 i 
[7J ™3 case, however, cannot be disposed of 
on this ground because when the application 
under para. 17 was filed, Ramalingayya, the ar. 
itrator appointed under the agreement, was 
alive. He died nearly a year after the institution 
of the application, i. e., on July 19, 1943. Accord¬ 
ing to the decision of this Court in s. a. no. 444 
of 1945, the application, registered and numbered 
as a suit, was wrongly rejected by the Subor. 
dmate Judge It is a well-established rule that 
no party should suffer on account of the mistake 
f the Court. It has now been found that there 
was no sufficient cause shown by the appellant 
why the agreement should not have been filed 
on the date on which the application was made. 
Ihe Court was therefore bound to make an order 
of reference to the arbitrator appointed in accor¬ 
dance with the provisions of the agreement, viz. 
Ramalingayya. This case should therefore be 
decided on the footing that there was a valid 
order of reference to him and thereafter he died 
[8] Ihe question, therefore, is whether the 
rnousions in para 5 for the appointment of an 
a,b, ra or by Court in the place of a deceased 
arbjtrator can to held to be applicable to the 
caee^lh.s depends ultimately on the construction 
of the particular agreement sought to be filed. 

N»iLt! 9 r EX ' V ’ 2 ' Ifc is executed in favour of 
Nalam Ramalingayya and runs as follows: 

unce partition of the moveable and immoveable 
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properties belonging to our family has not been settled, 
we are disputing. Further, the disputes relating to the 
trade and cultivation carried on jointly by Satyanarayana- 
murthi and KrUhnamurtbi, out of us, have not been 
settled. Hence, assuring you that all of ua shall abide 
by the award given by you, that we shall all abide by 
your award as final, this panchayati muchilika has been 
executed with the consent of all of ua.” 

The question resolves itself into a question of 
construction, viz., whether the provision in para 
5 for the appointment of an arbitrator in the 
place of the arbitrator appointed under the agree¬ 
ment is consistent with the agreement. I consider 
that it is not. It is not necessary to decide whe¬ 
ther there is any subtle distinction between the 
words “so far as they are consisteut with” in 
para 19 and the words "so far as they are not in- 
consisteht with” which occur in the corresponding 
8. 326 of the Code of 1859. Muthuswami Aiyar J. 
in 17 Mad. 498, 1 evidently was of the view that 
there was no distinction and the words mean “in 
the absence of anything to the contrary”. If at 
all, the words “so far as they are consistent 
with” emphasise the importance to be attached 
to the provisions of the agreement which should 
be the governing factor. I am of the opinion 
that if the intention of the parties as expressed 
in the muchilika in this case is to be bound by 
the deoision of a particular arbitrator, it follows 
that any provision which enables the Court to 
appoint another arbitrator would not be consis¬ 
tent with the agreement. The choice of a parti¬ 
cular arbitrator by the parties is the result of 
personal confidence and trust in his knowledge, 
character and qualification. I am not able to 
hold that the question of the personnel of the 
arbitrator is a subsidiary and incidental matter. 
An agreement to refer to arbitration under para. 
1 when a suit is pending stands on a different 
footing. That paragraph in general terms pro¬ 
vides that where in any suit all the parties 
interested agree that any matter in difference 
between them shall be referred to arbitration, 
they may at any time before judgment is pro¬ 
nounced apply to the Court for an order of 
reference. The parties, when they so agree, are 
aware that the provisions in paras 2 to 16 of the 
second schedule would apply to the proceedings 
following such an agreement. On the other hand, 
when parties merely agree to refer the disputes 
between them to arbitration, it cannot be said 
that they contemplate at that stage proceedings 
in Court to enforce it. Without the intervention 
of Court, an award can be made and it is only 
thereafter that a person interested in the award 
may apply to the Court to have the award filed. 
Th^ parties must be presumed to intend that the 
terms of the agreement would primarily govern 
the arbitration. 

£9] There are oases in which the agreement 


may disolose a general intention to have the dis¬ 
putes decided by arbitration without emphasis 
on the particular individual or individuals as 
arbitrators. As observed by Henderson J. in 
I. L. R. 1937-2 Cal. 434, 6 

“an agreement to have a dispute settled by one or more 
individuals is one thing; an agreement to go to arbit¬ 
ration rather than to litigate in the Courts is quite 
another.” 

Where by agreement parties decide to settle dis¬ 
putes by the arbitration of ascertained persons 
without the intervention of the Court, the Court 
has no power under para 5 to direct the appoint¬ 
ment of a new arbitrator in the place of one 
declining to act. 

[10] It is now necessary to refer to the two 
decisions of this Court between which, the learn¬ 
ed Judges, who made the order referring the case 
to the Full Bench, thought there was a conflict. 
In my opinion, on a close analysis of the facta 
of the two cases, there is no irreconcilable confliot 
between the two decisions. In 17 Mad. 498, 1 three 
brothers entered into an agreement referring the 
matters in difference between them to two nam¬ 
ed arbitrators and an umpire for decision. The 
agreement was filed in the District Court of 
Coimbatore under S. 623, Civil P. C., 1882, whiob 
corresponds to para 17 of the second schedule* 
and the Judge made an order of reference in 
accordance therewith. But one of the two arbi¬ 
trators refused to act as arbitrator and the 
District Judge appointed another in his place 
under S. 610 of the Code of 1882, corresponding 
to para. 6 of schedule II. It was urged that as 
one of the arbitrators refused to aot, the agree- 
ment became inoperative. The learned Judges, 
Muthuswami Aiyer and Best JJ., negatived this 
contention. In 54 Mad. 469,* the facts were 
entirely different. There, the parties agreed to 
have their disputes relating to the partition 
settled by three speoified arbitrators. Daring the 
course of arbitration proceedings, one of the 
arbitrators died. Thereafter, one of the parties 
filed a suit for enforcement of the arbitration 
and for the appointment of a fresh a rbl ^ a ^ r 
in the place of the deceaaed one. It waeheld by 
Ananthakrishna Aiyar and Sundaram Chetti JJ. 
that the agreement became inoperative and 
came to an end on the death of the arbitrator 
and it could not thereafter be filed in Court under 
para 17 of sch. II, Civil P. C. and that para. 19 
would apply only after the order of reference 
had been made under para 17. It is clear t a 
while, in the earlier case, the appointment of a 
new arbitrator was after the order of reference 
had been made, in the later case the arbitrator 
died before an applicatoin under para 17 waa 
made to the Court. There is therefore no conflict 
between the actual decisions in the two oases. 
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[111 There are several observations in the 
course o! the judgment of the two learned Judges 
in 64 Mad. 469, 2 which indicate that they were 
not in agreement with the view taken by the 
learned Judges in 17 Mad. 498, l as to the effect 
of the words “so far as they are consistent with 
any agreement so filed’* iD para. 19 in regard to 
an agreement to refer to the arbitration of 
specified person or persons. Anahthakrishna Aiyar 
J. says at page 478 : 

“As we construe the agreement before us, the provi¬ 
sions of the second schedule are not consistent with the 
agreement regarding the appointment of fresh arbi¬ 
trators by Court. The agreement was to refer to the 
arbitration of three specified persons. There is no pro¬ 
vision as to what is to happen in case any of the three 
died.” 

Sundaram Chetti J. at page 485 observes: 

_ “If.the parties wanted to abide by the deci¬ 

sion of all the three specified arbitrators, any reference 
made by the Court to two of them only, or after sub¬ 
stituting a new arbitrator in the place of one who sub¬ 
sequently died, would not be valid as it would not be 
consietent with the provisions of the agreement.” 

I respectfully agree with these observations. On 
a construction of the agreement in question in 
this case, I am of the opinion that the provisions 
in para 5 for the appointment by Court of a new 
arbitrator would not be consistent with the 
agreement. The lower appellate Court erred in 
directing a new arbitrator to be appointed. 

[12] It only remains to consider the ruling of 
the Judicial Committee in 93 ALL. 749 . 3 In that 
case, there was a suit for the administration of 
the estate of Aga Hasan Khan which was settl¬ 
ed by a compromise in terms of which a decree 
was made. The terms of the decree provided for 
the allocation of properties between the parties 
to be made by arbitrators nominated by the 
parties. The matters were referred to the arbitra¬ 
tors. But one of them refused to act. The District 
Judge, in the exercise of his discretion under 
S. 510 of the Code superseded the arbitration and 
himself determined the matters submitted to the 
arbitrators. It was held by the Judicial Com¬ 
mittee that the District Judge should, under 
S. 610, have appointed a new arbitrator, which 
he had power to do notwithstanding that the 
arbitrator refusing to aot had not first consent- 
ed to do so. I agree with Ananthakrishna Aiyar 
jnd Bundttam Chetti JJ., that all that was 
decided m that case was that the expression 

refusal to aot includes the case where an arbi¬ 
trator never accepted the arbitration and is not 
confined to the case of an arbitrator accepting 
the arbitration but subsequently refusing to act. 
A decree had been passed by Court on a compro¬ 
mise which was to be worked out by arbitrators. 
Substantially, there was an order of reference by 
Court on the agreement of parties. I do not think 
•ny assistance can be derived from this decision 


in deciding the present case; nor do I think that 
the view taken by the learned Judge in 54 Mad, 
4G9 2 of this decision of the Judicial Committee 
requires reconsideration. 

[13] In the result, the appeal is allowed and 
the suit dismissed with costs throughout. 

C 14 ] Gentle C. J.—I agree and have nothing 
to add. 

[15] Yahya All J—I agree. 

c.R.K./s.c. Appeal allowed. 
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Shahabuddin J. 

Yamidjala Mangamma and another—Pe¬ 
titioners v. Kalyanapu Appadu and another — 
Respondents. 

Civil Revn. Petns. Nos. 881 and 882 of 1945, Decid¬ 
ed on 25-4-1947, from orders of Dist. Judge. Vizoga* 
patam, D/-2-12-1944. 


(a) Civil P. C. (1908), S. 115_Plaint returned 
for presentation to Revenue Court—Order obeyed 
—Revision against order returning plaint is not 
barred—Civil P. C. (1908), O. 7, R. 10. 

The facts that the plaintiff obeyed for sound reason?, 
the order of the Court returning the plaint to bo filed in 
proper Court and filed plaint in revenae Coart, do not 
debar him from filing revision petition against the 
order returning »the plaint for being filed in proper 
Court: 26 A. I. R. 1939 Mad. 724, Rcl. on. [Para 3] 
Annotation:—(’44.Com) C. P. C., S. 115, N. 2 , O. 7, 

R. 10, N. 12. 

(b) Madras Estates Land Act(l [I^of 1908), S. 3 (2) 
(d)—“Estate”—Burden of proof—Original grant of 
entire village but regarded as two distinct grants 
at time of Inam settlement—S. 3 (2) (d) does not 
apply. 

Where In a suit for possession and mesne profits, the 
defendants contend that the lands are "estates” within 
the meaning of S. 3(2)(d), the burden lies on them of 
proving this: 21 A. I. R. 1934 P. C. 84, Bel. on. 

[Para 7] 

According to the definition of “an estate*' given in 

S. 3(2)(d) what has to bo seen is whether the confirma¬ 
tion or recognition by the British Government wa 3 in 
respect of the entire inam village or of only a portion. 

. . . . '[Para 7] 

\\ here the original inam consisted of a whole village 
comprising two distinct portions, but at the time of the 
Inam settlement and before it, it was regarded as two 
separate grants of two distinct inams, the lands therein 
do not form part of an "estate”, and consequently 
S. 3(2)(d) does not apply to it: 30 A. I. R. 1943 Mad. 
764 and 32 A. I. R. 1945 Mad. 378, Rel. on. [Para 7] 
Cases referred ’.— 

1. (’39) 1939-2 M. L. J. 329: 26 A. I. R. 1939 Mad. 
724: 189 I. C. 204, Satjanarayanamurthy v. Surya- 
raobabadur. 




I. A. 177: 148 I. C. 327 (P. C.), Ramayya v. Laksh- 
minarayana. 

3. (’43) 1943-2 M. L. J. 528: 30 A. I, R. 1943 Mad, 
7G4. 211 I. C. 83, Suri Reddi v. Agnihotrudn. 

4. (’45) 1945-1 M. L. J. 443: 32 A. I. R. 1945 Mad. 
3 <8, Viswanathan Brothers v. Subbaiya. 

B- V. Ratnanarasu and T. V. R. Tatachari — for 
Petitioners. 


Kasturi Seshahagiri Rao and K. Sivaprasada Z?ao— 
for Respondents. 
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A. LB. 


Order.—These revision petitions arise out of 
O. S. Nos. 97 and 93 of 1943 in the Court of the 
District Munsif of Vizianagaram which had been 
hied with regard to two different plots of land 
in Seetharamunipeta agraharam of the Vizia¬ 
nagaram taluk. The plaintiff in o. S. No. 98 was 
one Mangamma who claimed to be the owner of 
the plots and treated the defendants in that suit 
as tenants holding over. The other suit was filed 
by Mangamma’s lessee against the sub-lessees. 
The defence in both the suits was that the suit 
land was part of an estate, that the defendants 
had therefore occupancy rights and the civil 
Court had no jurisdiction. The learned District 
Munsif accepted this contention and returned the 
plaints for presentation to the revenue Court. 
The District Judge on appeal confirmed the 
order in 0. S. No. 93 of 1943, but with regard to 
tbe other suit while accepting the finding of the 
tiial Court that the land concerned in it formed 
part of an estate, he was of the opinion that as 
the contest in that case was between the lessee 
of the land-holder and his sub-lessees the ques¬ 
tion of occupancy right did not arise unless the 
sub-lessees could be regarded as a ryot within 
the meaning of that expression in the Estates 
Land Act. He therefore remanded the suit for 
the determination of that question. It is stated 
that on remand the Munsif held that the sub¬ 
lessees were ryots and that the order returning 
the plaints became final. The order of the Dis¬ 
trict Munsif returning the plaints was passed on 
22nd April 1944. The appeal by Mangamma was 
dismissed on 2nd December 1944 while the order 
of the Munsif after remand in the other suit was 
passed on 22nd December 1944. On 2nd January 
1945, the plaintiffs represented the plaints in the 
revenue Court and obtained decrees. They filed 
suits in the revenue Court for rent of the subse¬ 
quent faslis also and realised a portion of the 
amount due. In the meantime they filed these 
revision petitions within the time allowed by 
law. 

[2] Two preliminary objections are raised by 
the respondent. One is that the revision petitions 
cannot be heard in view of Madras Act, 17 (xvn) 
of 1946, and the other that the petitioners hav¬ 
ing filed suits in Revenue Courts not only for 
the faslis covered by the civil revision petitions 
but also for the subsequent faslis are barred 
from questioning the decision of the- Courts 
below. It is contended on behalf of the peti¬ 
tioners that Act 17 (xvii) of 1946 does not apply 
to this case. As regards the other point it is 
argued that the suits had been filed not only for 
rent but for possession and though decrees were 
obtained for rent still the relief of possession has 
yet to be granted and that is why the revision 
petitions have been filed, and that their having 


obeyed the order of the Courts below and pre¬ 
sented the plaints in the revenue Courts does not 
debar them from filing these petitions. It is 
said that they obeyed the order of the lower 
Court because they could not be certain as to 
when the revision petitions would be heard and 
disposed of, that as a matter of fact they have 
not been disposed of till now and they could not 
possibly take the risk of their claim for rent 
getting time barred as the period spent in pur¬ 
suing the matter in the revision would not be ex¬ 
cluded under s. 14, Limitation Act. 

[3] In my opinion the preliminary objections 
have to fail. Act 17 of 1946 grants protection to 
tbe ryots under the Estates Land Act in respect 
of the sale of the holding. The reasons given for 
their having obeyed the order of the Court when 
the plaints were returned to them are sound. No 
decision has been cited on behalf of the respon¬ 
dents to show that the right of bringing this 
matter to thia Court in revision is barred if the 
order returning the plaint is obeyed. On the other 
hand, in 1939-2 M. L. J. 329 1 it was held that 
where a person files suits in a oivil Court for 
ejectment and mesne profits treating the person 
in occupation as a tenant continuing wrongfully 
in possession after notice to quit but the plaints 
were returned to be presented to the revenue 
Court on the defendants contending that they 
had the kudiwaram rights as all the lands were 
part of an estate and the plaints when returned 
were presented forthwith in the revenue Court 
but the claims for faslis beyond three years had 
become barred, S. 14, Limitation Act would not 
apply with regard to those faslis. 

[4] Before setting out the contentions of the 
petitioners on the merits it i9 necessary to refer 
to certain entries in Ex. P-8, tbe extract from 
the inam register relating to Sitharamudupeta 
Agrabaram which is the only evidence adduced 
in this case on the question whether -the land 
concerned in the suits formed part of an estate. 
This extract is headed "an extract from the 
register of inams in the village of Sitbaramndo- 
peta Agraharam in the taluk of Vizianagaram 
in the district of Vizagapatam. In cols. 12 and 
13 which are intended for the particulars of the 
original sanad and the name of ^ the original 
grantee the entries are "no sanad”, "not known.” 

In col. I the entry is "l. Personal" and the 
extent declared under old inams is shown as nil. 

The note of the inam Deputy Collector however 
is that the 5 vrittis of the total Gudikat shown 
in the extract belonged to a temple and had been 
treated as devadayam grant in all the accounts 
which formed a separate kandam or portions and 
that the two extents i. e., the 5 vrittis and the 
rest of the extent were recommended to be con¬ 
firmed by separate title deeds to be continued as 
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long as the pagoda was in good order and the 
service therein was performed. The order of the 
Inam Commissioner was approved and confirmed 
as recommended in one deed excluding- the 
pagoda grant which was confirmed separately. 

Quit rent for enfranchisement Rs. 180 . Title 

deed No. S6G. The 5 vrittis are continued to the 

pagoda value 450 pays jodi of Rs. 20 . Title deed 
No. 867.” 

[5] The learned District Munsif set for himself 
the question for determination in these words • 

“Tho whole question in this case turns upon the point 
whether these 5 vrittis constituted a separate and in¬ 
dependent grant in favour of the temple before or at 
the time of the grant of this agraharam or whether it 
was a grant subsequent to the grant of the whole village 
as an agraharam. In the first case this grant cannot 
be said to be a grant of tbe whole village because 5 
vntties of it were already granted to the temple sepa¬ 
rately and it is only the rest of the village that could be 
deemed to be the subject-matter of the agraharam 
grant. In the second case the grant being of the whole 
village first and subsequently 5 vrittis out of it having 
been carved out for the use of tbe temple the original 
grant must be construed to be of a whole village. What 
is it that was granted is the question 

After dealing with the recitals in the inam 
extraot, he observed that the point to be decided 
was not free from difficulty and that the docu¬ 
ments filed were not unambiguous. He however 
came to the conclusion that the grant was of a 
whole village because of the entry in col. l which 
was stated was “l. Personal". This entry, he 
thought, would not have been made if there was 
another grant as a religious endowment. He also 
considered that as the extent deducted under the 
old mams was "nil” there was no justification 
for concluding that there was a separate grant 
m respect of a portion of the village. As regards 
the accounts referred to in the observation of the 
Inam Deputy Collector as accounts showing that 
the 5 vrittis were treated as a separate deva- 
dayam grant, he observed that : 

‘‘If there was any such earlier accounts prior to date 
of the grant of the agraharam and if those accounts do 
not relate to the agraharam village'accouifts referred to in 
Col. 3 then thore would have been information relating 
to who granted and the name of the original grantee 
and so on and those accounts would have been men- 
tioned in tbe other columns.’ 1 

He therefore considered that tbisdid not help the 
plaintiff The learned District Judge did not 
deal with this matter at length but expressed his 

H fl re h^ n h W i kh *u the vi8W8 0f ^ mtuct MuD3if * 

be d 4ha \ vrithia did nofc constitute a 

separate grant at the time of the original grant 

Tfc E“ Hf?™". 18 made subsequently. 
Tbe faot that at the time of the confirmation two 

tit e deeds wore given for these two separate 

extenta or m other words the confirmation was 

not as a single grant but as two separate grants 

was not considered by either Court. 

[6] The contentions of the learned advocate 
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for the petitioner are these : (i) The very fact 
that the heading of the extract is “extract of 
inams in the village of Sitharamudupeta a^ra- 
haram indicates that what was mentioned in 
he extract, Ex P-8, was not the whole extent of 
that village but that there were other inams also 
The amendment of 1945 will not apply inasmuch 
as the grant cannot be said to have been expressly 
of the village of Sitharamudupeta agraharam 
iiiere is no evidence as a matter of fact as to 
what the total extent of that village was and 
having regard to the observations of the learned 
District Munsif that the matter was not free 
from difficulty and the documents were not uu. 
ambiguous, the decision should have been in 
favour of the plaintiff as the burden in these 
cases lay on the defendants, the ordinary pre 
sumption being that the civil Courts have juris 
diction. In any case the note made by the Inam 
Commissioner clearly indicates that the old 
accounts showed the 5 vrittis as a separate 
devadayam grant. This circumstance in itself is 
sufficient for rejecting the claim of the defendants 

° f a wboIe villa 2 e - (2) Uven if 

whnl n |i der6 l hat tbe originaI grant was of the 

time of * th 86 T Can be D0 d ° ubt fcbftfc at the 
i h0 < c ? nfirmation >- G -» the inam settle, 
ment the whole village was not regarded as a 

ngle mam but as two distinct iuams and there- 
tore the lands in question to do not form part of 

0n behalf of the respondents reliance 

SiSft- grounds given by the learned 
District Munsif in his judgment. 

F Jlf T t & d ® fi ? ikio “ of the word “estate” in the 
Estates Land Act given in s. 3 ( 2 ) (d) ie this • 

wuDBiandmg that subsequent to the crant th* vM 
has been partitioned amongst the grantee, n f thl g 
cessors in title of the grantee or grantees SUC ' 

As stated already that the knrk .. 

came within this definition was the the' 

respondents and it is conceded by their learned 

advocate that the burden of proving this lay on 

them- S ce 57 Mad. 443 = The learned District 
Munsif appears to have been in doubt as to what 
the nature of this grant was and if there be anv 
doubt with regard to this matter the respondent 

^aid 0 ^' th From Ex -, p - e 11 aSSS 

ne said that the original grant was nf i 

village ofiSUharamuLpeta^grahlmm^tread! 

ing which has been referred to alreadv is □ * 
ficant. The word “in” does indica e tbi 
were other inams also in that villa „ t tbere 

were 36 heId d und e B 3 Vari ° U3 lands in the villa S0 

5 ^ 9 m b z?z si 

settlement mdicated that a block of 5 vrithi^ 
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was treated as a separate devadayam grant. In 
my opinion, this observation of the Inam Deputy 
Cohector is very important indeed. From the 
fact that two title deeds were issued in respect 
of this village and the accounts prior to the 
settlement showed that there were two grants 
considered with the circumstance that the entries 
with regard to the particulars of the original 
grant as well as the name of the grantee are not 
available, it appears to me that there is sufficient 
justification for the conclusion that from the 
beginning there were two grants. In any case, the 
Becond contention of the learned counsel for the 
petitioner has to prevail. According to the defi¬ 
nition of an estate mentioned above what has to 
be seen is whether the confirmation or recognition 
by the British Government was in respect of the 
entire inam village or of only a portion. It is 
very clear from the entries in the extract to 
which reference has been made that at the time 
of the inam settlement, i. e., when the inam was 
recognised by the Government the extent men- 
fcioned in this extract was not treated as a single 
grant. In 1945-1 M. L. J. 443* where an entire 
village had been granted to a person by way of 
inam and after the original grant the grantee 
had made a grant of a portion of it which was 
treated as a minor inam and the question that 
arose was whether a lessee of a piece of land was 
a tenant of an estate within the meaning of 
8. 3 (2) (d), Madras Estates Land Act. Kuppu- 
Bwami Aiyar J. held that merely because the 
land in question formed part of the original grant 
of an entire village it could not be said that at 
the time when it was recognised it was part of 
the inam which was recognised or confirmed by 
the British Government and hence the land in 
question was not a part of an estate. He observed: 

“The answer to the question as to whether the con¬ 
firmation or recognition by the British Government was 
in respect of the entire inam village or of only a portion 
is the basis for the decision a3 to whether the land was 
an estate or not.’’ 

In 0. R. P. No. 727 of 1945 where the facts were 
Bimilar, Happell J. agreed with Kuppuswami 
Aiyar J. I with respect agree with the view ex¬ 
pressed in these decisions. In both these cases 
there were two title deeds issued at the time of 
the inam commission and in those cases the ori¬ 
ginal grant was of a whole village. In the pre¬ 
sent case as stated already the accounts prior to 
the inam settlement indicated to the Inam Com¬ 
missioner that the two extents were treated as 
two separate grants, thereby indicating that the 
grant was not a single one at the outset. How¬ 
ever there were two title deeds at the time of the 
settlement. In my opinion, these decisions apply 
to the facts of this case also and the lands in 
question did not form parts of an estate. 

[8] I therefroe consider that the civil Courts 
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had jurisdiction to try the suits. The order 
returning the plaints for presentation to the 
revenue Courts is therefore set aside. The Dis- 
trict Munsif will take the suits on file and dispose 
of them according to law and the findings he has 
already recorded and also after taking into consi¬ 
deration any realisations made under the decrees 
obtained by the petitioners in the revenue Courts. 
The civil revision petitions are allowed with 
costs—one advocate’s fee. 

R.G.D. Revisions allowed. 

_ • 

A. I. R. (33) 1948 Madras 318 [C. N. 167.] 

Gentle C. J. and Rajamannar J. 

K. Shyamalambal Ammal—Appellant v. 
M. S. Ramamurthi — Respondent. 

0. S. Appeal No. 32 of 1947, Decided on 24-9-1947, 
from judgment and order of Kunbi Raman J., D/- 
28-2-1947, in Appln. No. 416 of 1946. 

Civil P. C. (1908), O. 40, R. 1—Criminal prosecu¬ 
tion—Receiver committing offence with respect to 
property in his possession—He can be prosecuted 
without leave being obtained from Court by which 
he is appointed: 31 A.I.R. 1944 Mad. 259, Approved; 
Case law discussed. 

Annotation:—{'44-Com) Civil P. C.,0. 40 R. 1*N 89. 

Cases referred :— „ 

1. (’12) 15 I.C. 489: 13 Cr.L.J. 469 (Cal.), ADantNath 
Dey v. Mohendranath. 

2. (’12) 15 I. C. 491 : 13 Cr. L. J. 491 (Cal.).Nagendra 
Nath v. Jogendranatb. 

3. (’19) 46 Cal. 432 : 6 A. I. R. 1919 Cal. 647 : 481. 

C. 836 : 19 Cr. L. J. 820, Santok Chand v. Emperor. 

4. (’39) I. L. R. (1939) 1 Cal. 587 : 26 A. I. B. 1989 
Cal. 701 : 184 I. 0. 603 : 41 Cr. L. J. 52, Jnanedra 
Nath Pramanik v. Nilmony De. 

5. (’28) 52 Bom. 898 : 15 A. I. R. 1928 Bom. 493 : 
115 I. C. 387 : 30 Cr. L. J. 465, Khimchand v. Dev- 
karan Mulji. 

6. (’44) 1944-1 M. L. J. 121 : 31 A. I. R. 1944 Mad. 
259 : 213 I. C. 400 : 45 Cr. L. J. 664, In re Veen 
Basaa Chikka Royal. 

S. Srinivasaraghavan — for Appellant. 

A. Sundaresan—tvr Respondent. 

Gentle C. J.—This is an appeal from dis¬ 
missal by Kqphi Raman J.'of an application made 
to him by the appellant seeking that the Court 
should direct the filing of a complaint against 
the respondent or, in the alternative, sanction 
the appellant prosecuting the respondent. 

[2] The respondent was the receiver appoin¬ 
ted by the Court of some villages in the moffus- 
sil which were the subject-matter of proceedings 
to which the appellant was a party. The order 
appointing him receiver was made on 8-8-1941, 
whereupon he took possession of two villages, 
and was responsible for the receipts and expen¬ 
diture in respect of them. By order of Court 
made on 24-4-1945, the receiver was directed to 
deliver possession of the villages to the appel¬ 
lant, and, in substance, the receiver-respon¬ 
dent complied with that order, and he was dis¬ 
charged subject to filing and passing his accounts. 
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[8] Thereafter, the appellant, upon examina¬ 
tion of accounts, was dissatisfied with regard to 
them, and she issued applications against the 
respondent for the purpose of being allowed to 
surcharge and falsify the accounts and for deli, 
very of account books which the receiver had 
maintained during his receivership. At the same 
time, the application, out of which this appeal 
arises, was also filed. That application was made 
hy reason of information received by the appel¬ 
lant that the respondent, during his receivership 
had felled a number of trees in the two villages, 
the value of them being Btated to be a sum exceed- 
ing Rs. 5,000; he had used the timber for his 
own purpose, and had not accounted to the estate 
in respect of their value. Supporting the appli. 
cation, there are affidavits from village officers, 
such as the manigar, karnam, village munsif and 
bo on containing statements regarding the respon¬ 
dent s conduct. The application was directed to 
be dealt with by way of oral evidence, since the 
receiver denied all the allegations charged against 
him in the several affidavits filed in support of 
the petition. 

[ 4 ] The learned Judge, with regard to the 
application for leave to surcharge and falsify and 
for production of books of account, relegated 
the appellant to a suit. In regard to the third 
application, the one with respect to which this 
appeal is concerned, the learned Judge by bis 
order dismissed the application, after making 
reference to the appellant having been relegated 
to a regular suit in respect of her complaints 
against the receiver and that that suit had been al¬ 
ready instituted. In dismissing this application 
on 28-2- 1917, the learned Judge observed that 
the appellant was at liberty to apply again for 
the same relief, if so advised, after evidence in 
the suit had been recorded. 

[6] Mr. Shrinivasa Raghavan, at the outset 
of his argument, stated that the application 
before Kunhi Raman J. was made, and this 
appeal has been preferred, in order that here¬ 
after, in the event of a prosecution, the appel¬ 
lant would not be faced with difficulties by a 
dismissal on the ground that leave was neces¬ 
sary, when leave had not been obtained. He ad¬ 
ded further that if there was a finding that 
leave to prosecute the receiver is unnecessary, 
bis client would be qu,te satisfied, as indeed she 
would have been had that been so found when 

the application itself was before the learned 
Judge. 

[6j A number of authorities have been cited 
regarding the question of leave being obtained 
to prosecute a receiver appointed by the Court. 
Several of them are decisions of the Calcutta 
High Court. They are, 15 I. 0. 489, 1 16 I. 0 . 491 , 1 
46 Cal. 482 3 and I. L. R. (1939) 1-Cal. 587* The 


substance of those decisions amounts to this • 
For infringement of the ordinary criminal laws 
of this couutry, leave is not necessary for prose¬ 
cuting a receiver. When it is alleged that 
a receiver has committed an offence by virtue 
of carrying out and observing orders of Court, 
for instance, taking possession of some property,' 
then the Court should be informed of the inten¬ 
tion to prosecute, as a matter of courtesy and 
respect to the Court, although, it has been 
observed that, leave in such circumstances is 
required. Agian, if an offence is alleged in res- 
pect of property in the possession of a receiver 
and it is an offence for which the person in pos- 
session is liable, as for instance, some infringe, 
ment of building lands or nature of the struc- 
ture of immovable property, the same view is 
expressed in regard to the prosecution of the re¬ 
ceiver. In 62 Bom. 898, 5 the Bombay High Court 
held that sanction of that Court is not neces- 
sary to prosecute a receiver appointed by the 
High Court for an offence committed by him in 
exercise of his authority as receiver, the finding 
being that when a receiver commits an offence 
with respect to the property in his possession, 
eave is unnecessary before a prosecution is 
launched. Most of the authorities to which refer¬ 
ence has been made were considered by Kuppu- 
swami Aiyer J. of this Court in 1944-1 m. l. J. 
121. The learned Judge expressed the view that 
in the case before him no sanction was necessary 
to prosecute the receiver. Respectfully, I agree 
with all the observations of that learned Judge. 

[7] Nowhere in the Code of Criminal Proce¬ 
dure is there any reference to leave of a Court 
being required before prosecuting a receiver.. 
A receiver is not referred to in s. 196 of that 
Code which requires fulfilment of its provisions 
in respect of prosecution of certain individuals 
In the absence of any authority, I would have 
ventured to come to the conclusion, which I ami 
expressing here, that when a receiver commits 1 
an offence in relation to property in his posses-! 
aion, then he can be prosecuted without leave' 
being obtained from the Court by which he is 1 
appointed. 

[8] In lightoftbisconclueion.it follows that 
this appeal must be dismissed. But since the 
appellant was anxious only to be safeguarded with 
regard to the prosecution of the respondent, and 
had the application before the learned Judee 
been fully considered and a finding expressed 
that leave was unnecessary, she would not have 
been required to come here. In all the circum¬ 
stances, I feel that the proper order is to direct 
that there be no costs payable by one party to 
the other. 

[9] Rajamannar J_I agree. 

c.r.k./o.n. Appeal dismissed . 
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The Catholic Mission Presentation Convent 

by Mother Superior, Coimbatore and another 

— Appellants v. Subbanna Goundan and 

others — Bespcndents. 

Second Appeal No. 1584 of 1946, Decided on 2-9- 
1947, from decree of Dist. Judge Coimbatore, in A. S. 
No. 235 of 1945. 

(a) Transfer of Property Act (1882), S. 41-Con¬ 
ditions to be fulfilled for invoking S. 41, stated. 

In order to invoke successfully the protection of 

S. 41 the transferee must establish that (1) the trans¬ 
feror was the ostensible owner of the porperties, (2) with 
the consent express or implied cf the real owner and 
that (3) the transferee paid consideration, (4) acted 
in good faith and (5) after taking reasonable care to 
ascertain that the transferor had power to transfer. 

[Para 5] 

Annotation : (’45-Com) T. P. Act, S. 41 N. 7. 

(b) Transfer of Property Act (1882), S. 41 — 
Words “consent express or implied” refer only to 
transferor holding property as obstensible owner. 

The words “consent express or implied” have re¬ 
ference only to the transferor holding the property as 
ostensible owner and not also to the transfer sought to 
be protected under the section. [Para 5] 

Annotation: (’45-Com) T. P. Act, S. 41 N. 11. 

(c) Transfer of-Property Act (1882), S. 41 — For 
creation of ostensible ownership real owner must 
be privy to it. 

The expression “with the consent express or implied” 
in the context of the section, imports that the real 
owner is in some manner privy to the creation of the 
ostensible ownership. When the real owner has done 
nothing by way of holding out another person as the 
owner it cannot be said that by his mere inaction and 
silence he impliedly consented to such person holding 
the property as “ostensible owner.” [Para 6] 

Annotation : (’45-Com) T. P. Act, S. 41 N. 10. 

(d) Transfer of Property Act (1882), S. 41 —Test 
* to determine whether transferee from ostensible 

owner took reasonable care to ascertain that trans¬ 
feror had power to make transfer — Question 
whether that test is properly applied in particular 
case is not of pure fact—Civil P. C. (1908), S. 100. 

Whether a transferee from an ostensible owner took 
reasonable care to ascertain that the transferor had 
power to make the transfer has no doubt to be deter¬ 
mined with reference to the circumstances of the parti¬ 
cular case, the test being whether he acted like a 
reasonable man of business and with ordinary prudence. 
But the question whether that test has or has not been 
properly applied in any particular case cannot be re¬ 
garded as one of pure fact not open to review in a 
second appeal. [Para 7] 

Annotation: (’45-Com) T. P. Act, S. 41, N. 23. 

(e) Transfer of Property Act (1882), S. 41 — 
Burden of proof — Onus on real owner to show 
circumstances putting transferee upon further in¬ 
quiry when arises stated. 

There is no hat'd and fast rule that the transferee, 
after satisfying himself as to the apparent ownership of 
the transferor, should, in every case, make some 
further inquiry as regards his power to make the 
transfer. Nor is it correct to say broadly that once the 
transferee proves that he has taken the transfer from 
an ostensible owner in good faith and for consideration, 
he need go no further and prove that he made inquiries 
in regard to the title of his transferor such as a rea¬ 


sonable man of ordinary prudence would make, unless 
the real owner is able to point to something in the 
circumstances of the case which should lead an 
ordinarily prudent person to make further inquiry 
about the transferor’s title. Whether any and what 
inquiry should be made to ascertain that the ostensible 
owner was the true owner in any particular case de¬ 
pends on the circumstances of that case. [Para 9] 
Annotation : (’45-Com) T. P. Act, S. 41 N. 25. 

Cases referred '.— 

1. (’43) 1943-1 M. L. J. 180 : 30 A. I. E. 1943 P. 0. 
10 : I. L. R. (1943) Ear. P.C. 12 : 69 I. A. 145 : 206 
I. C. 396 (P. C.), Alt. Sahodra v. Ram Babu. 

2. (’34) 56 All. 582 : 21 A. I. R. 1934 All. 193 : 150 
I. 0. 81, Fazl Hussain v. Mahomed Kazim. 

3. (’43) 30 A. I. R. 1943 Mad. 459 : 213 I. C. 359, 
Satyanarayanamurti v. Pydayya. 

4. (’44) 31 A. I. R. 1944 Mad. 299 : 219 I. C. 269, 
Fakruddin Sahib v. Ramayya. 

5. (’43) I. L. R. (1943) Mad. 235 : 30 A. I. R. 1943 
Mad. 139 : 205 I. C. 618 (F. B.), Pappammal v. 
Moonammal. 

6. (’38) 47 M. L. W. 286 : 25 A. I. R. 1938 Mad. 364: 
182 I. C. 734, Angamuthu Muthirian v. Sinnapenna- 
mmal. 

7 . (’33) 55 All. 725 : 20 A. I. R. 1933 All. 491 : 145 
I. C. 529, Ram Adhar v. Sudersa. 

8. (’38) I.L. R. (1938) Nag. 115: 25 A. T. R. 1938 Nag. 
134 : 174 I. C. 211 (F.B ), Amrut v. Mt. Thagan. 

9. (’47) 34 A. I. R. 1947 Lah. 147 : I. L. R. (1948) 
Lah. 749, Shamshar Chand v. Mehr Chand. 

10 . (’14) 36 All. 308 : 1 A. I. R. 1914 All. 232 : 25 
I. C. 158, Jamnadas v. Umashanker. 

11 . (’40) 27 A. I. R. 1940 Pat. 480 : 186 I. C. 793, 
Bansidhar v. Gopilal. 

12 . (’23) 45 All 520 : 10 A. I. R. 1923 All. 583 : # 74 
I. C. 307, Mulraj v. Fazal Imam. 

13 . (’72)1. A. Sup. Vol 40: 18 W. R. 166: IBeng.LJR. 

46 I 3 Sar. 160 : 2 Suther 656 (P. G.), Bamcoomar 
Koondoo v. Mcqueen. 

Advocate-General and M. Krishna Bharathi — 

for Appellants. 

T. V, Muthukrishna Iyar, S. Sitarama Iyer and 
S. Eajaraman — for Respondents. 

Patanjali Sastri J. —This is a second appeal 
preferred by defendants 6 and 7 from a decree 
of the District Judge of Coimbatore affirming the 
decree of the Subordinate Judge of the same 
place whereby the title of the respondents 1 to 4 
to certain immovable properties was declared, 
and the appellants were directed to deliver posses¬ 
sion of them to the said respondents with meene 

profits. "• 

[2] One Nanjappa Goundan was the original 

owner of the properties, and on his death many 
years ago his widow PaJaniammal inherited the 
properties and was in enjoyment thereof till 
10-1-1931 when she died. Thereupon disputes 
arose regarding succession to the properties of 
Nanjappa between respondent 5, who was 
defendant 1 in the suit who claimed title 
to be the nearest sapinda and reversioner of 
Nanjappa on the one hand and defendants 8 and 
9 who are the grandsons of Palaniammal’s'sister 
and set up title as devisees under her will on the 
other : respondent l’s father, Palani Goun¬ 
dan, who, it has been found below, and the 
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finding has not been questioned before us, was 
Nanjappa’s step-sister’s son and as such his true 
reversionary heir under the Hindu Law of Inheri 
tance (Amendment) Act (n of 1929) as interpreted 
by the Privy Council {vide 1943-1 m. l. j. iso) 
did not put forward any claim of succession to 
Nanjappa when his widow died in 1931 . On the 
other hand, according to the defendants, he 
took an active part as one of the arbitrators in 
effecting a settlement of the disputes between 
defendant 1 and defendants 8 and 9 . Though 
Palani Goundan’s participation in the settlement 
has been found against, the disputes between the 
other claimants appear to have been settled by 
the defendants 8 and 9 acknowledging the vali¬ 
dity of defendant l’s claim to Nanjappa’s pro¬ 
perties and defendant 1 delivering to them, in 
consideration of such acknowledgment, some of 
those properties. In pursuance of that settlement 
defendant 1 made statements on 26 -M 931 before 
the Revenue Inspector of Vaniputhur consenting 
to patta being transferred in the name of defen. 

dants 8 and 9 in respect of the lands given to 
them as aforesaid. 

[3] Thereafter defendant l continued in un- 
disturbed possession and enjoyment of the re 
maining properties of Nanjappa till he sold some 
of them to appellant l (6th defendant) for 
Rs. ll ooo on 11-1-1940, and some others to ap- 
peuant (7th defendant) for Rs. 33,000 on 21-5.1942 
under sale deeds marked as Exs. D. 5 and D. 6 

pT»*, Du ^ al i- tbeso year3> neither 

Palani Goundan till he died in 1934 , nor his sons 
respondent 1 and the deceased father of respon¬ 
dents 2 to 4, set up any rival claim to Nani- 
appa’s properties in the hands of defendant 1 or 
of defendants 8 and 9 until they brought the 
present suit on 11-1-1943, the last day of limi¬ 
tation prescribed for the suit, for a declaration of 
their title to all the properties left by Nanjappa 
and for recovery of such of those properties as 
were respectively in the possession of the defen¬ 
dant 1 and his alienees including the appellants. 

[4] Various pleas were raised in answer to the 
suit including a plea of estoppel based on the 
part alleged to have been played by Palani Goun¬ 
dan in bringing about the settlement of 1931 and 
bis subsequent acquiescence in the enjoyment of 

^nf, r0I Au‘M ty defendanfc 1 aa fche ostensible 

th t• u 6a \ Were overru Ied by the 
Courts below which upheld the plaintiff's right to 

the properties claimed, and the suit was accord, 
mgly decreed so far as the appellants were con- 
cerned. the other defendants having entered into 
a compromise with the plaintiffs. The only ques- 
tion raised in this appeal is whether the appel- 
lanfce are entitled, as bona fide transferees for 
value from an ostensible owner, to seek the pro¬ 
tection of 8. 41, T. P. Act. That section reads thus: 

1943 M/41 & 42 


Madras :J2l 

Where, with the consent, express or implied, of tho 
persons interested in immovable property, a person is 
the ostensible owner of auoh property and transfer 
sa “ e for consideration, the transfer shall not b” 
voidable on the ground that the transferor was not 
authorised to make it; provided that the transferee 
after taking reasonable care to ascertain that tho trana- 

good faUh.”° Wet 10 mak0 ,he traDsfer - ha3 

[5] It is manifest that, in order to invoke 
successfully the protection of the section the 
transferee must establish that ( 1 ) the transferor 
was the ostensible owner of the properties ( 2 ) 
with the consent express or implied of tho real 
owner and ( 3 ) that the transferee paid consi¬ 
deration and (4) acted in good faith ( 5 ) after 
taking reasonable care to ascertain that the 
transferor had power to transfer. The Courts 
below have hdd that the appellants are not 
entitled to the protection of the section as they 
failed to satisfy conditions ( 2 ) and ( 5 ) though 
they have established the other conditions. Tho 
lower appellate Court appears, however, to have 
proceeded on the assumption that the “consent 
express or implied’’ of fche real owner was neces¬ 
sary not only to the transferor holding the pro- 
perty as ostensible owner but also to the transfer 
sought to be protected under fche section. Though, 
as a matter of grammatical construction, the 
collocation of the words makes such interpreta- 

:!° n , P° 39 .» ifc i9 n °w generally accepted as 
tne better view that those words have reference 
only to fche transferor holding the property as 
ostensible owner. This is because, as pointed out 
in 66 ALL. 582, 2 the consent of the true owner 
to the transfer would by itself estop him under 
s 116 , Evidence Act, and the other requirement 
ot S. 41 as to the transferee taking reasonable 
care to ascertain that fche transferor had power 
to make the transfer will be rendered nugatory 

S *\ also R- 1943 Mad. 459 3 and A. I. R. 1944 

Mad. 299. The learned Judge’s error is, however 

as he ha9 found fchafc it was 
not satisfactorily proved that Palaniappa took 

any part in the 1931 settlement, the only conduct 

relied on as showing his consent, apart from 

inaction and silence. The questions that arise for 

consideration are, accordingly, first, whether 

Palani Goundan or his sons, the plaintiffs, con. 

sented expressly or impliedly to defendant 1 

holding the property as tho ostensible owner and 

secondly, whether the appellants took reasonable 

care to ascertain that defendant 1 had the power 
of transfer. * 


., M , 0n v h . e l questioa ' a P ar ‘ from the 
al eged arbitration by Palani Goundan in the 

settlement of 1931 which, as already stated, has 

( „ en K- f0 r d ., a ? aiD3t ' no ex P resa consent by him 
till his death in 1934, or thereafter by the plain- 

tiffs, to defendant X'a enjoyment of the property 
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as the heir and successor of Nanjappa was sug¬ 
gested. The question therefore reduces itself to 
whether mere non-assertion of their claim as 
the rightful owners of the property after Nan- 
jappa’s death could be taken to imply their 
consent to defendant 1 , who is no more than a 
trespasser in the eye of the law, taking posses¬ 
sion of the property and holding the same as 
the ostensible owner. Both the lower Courts 
have laid stress in this connexion on the doubt¬ 
ful state of the law as to a step-sister’s son’s 
right of succession under the Hindu Law of 
Inheritance (Amendment) Act, 2 [ii] of 1929, 
until the matter was cleared up by the decisions 
of the Privy Council in (1943) l M. L. j. 180 1 
and of a Full Bench of this Court, given 
more or less at the same time, in I. L. R. (1943) 
Mad. 235, 6 in both of which the words “sister” 
and “sister’s son” as used in the Act were held 
to include a half sister and a half sister’e 6 on 
respectively. Earlier, this Court had held in 47 
M. L. w. 286° following the view taken by the 
Allahabad High Court in 55 ALL. 725 7 that 
"sister” would not include a half sister, although 
the Nagpur High Court had expressed a different 
opinion : I.L.R. (1938) Nag.115. 8 In that state of 
the law, Palaniappa and the plaintiffs, could not 
have been sure of their true rights even if they 
had taken legal advice. But probably they took 
no steps to assert them because they were not 
aware of the change effected by the statute in 
the Hindu law of inheritance. However that 
may be, if they did nothing by way of holding 
out defendant 1 as the owner, can it be said 
that, by their mere inaction and silence, they 
impliedly consented to defendant 1 holding the 
property as “ostensible owner”? We think not. 
We asked the learned Advocate-General who 
argued the case for the appellants, how long the 
acquiescence of the real owner should continue 
to give rise to an implication of consent—to the 
ostensible owner holding the property, and we 
waited in vain for an answer. The expression 
"with the consent express or implied” must, we 
apprehend, import, in the context of the section, 
that the real owner is in some manner privy to 
the creation of the ostensible ownership. It has 
to be remembered in this connexion that the law 
of limitation allows the plaintiffs a period of 
12 years from the death of Nanjappa’s widow for 
suing to recover their property, and the plain¬ 
tiffs have brought their suit within the time 
limited. If in the mentime a squatter settled on 
the property and< purported to sell it, caveat 
emptor, S. 41 is not intended, in our judgment, 
to afford protection in such cases. A similar view 
has been expressed in a recent decision of the 
Lahore High Court in A. i. r 1947 La h. 147 .® ~ 
*73 Turning to the other ground on which the 


appellants have been denied the protection of 
S. 41, viz., that they made no reasonable en¬ 
quiries to ascertain that defendant 1 had power 
to transfer, Mr. Muthukrishna Aiyar for respon¬ 
dents l to 4 has urged that it is a finding of fact 
which is not open to review in second appeal. 
This view is no doubt supported by 86 Aid*. 
303 10 and A. I. R. 1940 Pat. 480. 11 The former de¬ 
cision was however explained and distinguished 1 
by the same Court in 45 ALL. 520 12 where it was^ 
held that the question whether S. 41 applied to a 
given set of facts was not a question of fact. 
Whether a transferee from an ostensible owner! 
took reasonable care to ascertain that the trans¬ 
feror had power to make the transfer has no 
doubt to be determined with reference to thel 
circumstances of the particular case, the test 
being whether he acted like a reasonable man of| 
business and with ordinary prudence: 56 ALL. 
682. 2 But the question whether that test has or 
has not been properly applied in any particular 
case cannot be regarded as one of pure fact not 
open to review in a second appeal. 

[8] It has also been argued by Mr. Muthir- 
krishna Aiyar that S. 41 postulates two dietinot 
lines of inquiry being made by the transferee, 
first, to satisfy himself that the transferor ia 
ostensibly the owner of the property proposed to 
be transferred and, secondly, to ascertain that 
the transferor has power to make the transfer, 
and that, inasmuch as the appellants are found 
not have made any inquiry directed to the latter 
purpose, they are not entitled to the protection 
of the section. Learned counsel insisted that, after 
ascertaining that the transferor is the ostensible 
owner, the transferee must, in every case, make 
some further inquiry to ascertain that the 
ostensible owner was also the real owner. On the 
other band, the learned Advocate-General broadly 
contended that the transferee, after satisfy¬ 
ing himself as to the transferor’s ostensible 
ownership, need not make any further inquiry- 
unless he had reason to suspect that the ostensi¬ 
ble title w-as not the real title or, in other wonfe 
unless there was something in the circumstances 
of the case to put him upon further inquiry, 
it was for the real owner to show that there 
Relianoe was placed in support of this content^ 
on the well-known passage in I. A. Sup. vol. 4<r^ 
at p. 48 which has been codified in a statutory 
form in S. 41: 

“It is a principle of natural equity which most 
universally applicable that, where one man allows ano¬ 
ther to hold himself out as the owner of an estate 
a third person purchases it, for valae, from the ap¬ 
parent owner in the belief that he is the real owDer,^ 
man who so allows the other to hold himself on 
not be permitted to recover upon his secret title, 
he can overthrow that of the purchaser | 
ing, either that he had direct notice, or 
which amounts to constructive notice, of the * 
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» ihat * ft®” exiBted circumstances which ought to 

£ e? s.™ s“4Tu y " lhat ' if pr ° EMutcd '«■» 


We are unable to aocept either of these extreme 
suggestions. The respondent’s construction of the 
Bection would tend to reduce the requirement of 
the proviso to a hard and fast rule applicable in 
every ease irrespective of its circumstances. Cases 
are readily conceivable where the apparent 
ownership may be so complete in all its indicia 
that no reasonable man of ordinary prudence 
would pursue the inquiry any further to ascertain 
that the transferor had power to mate the trans- 
fer. On the other hand, the appellant’s conten. 
lion wouJd. if accepted, relieve the transferee of 
the burden of proof which the proviso obviously 
casts upon him in the ordinary case. Ostensible 
title where it is not the real title, must, generally 
speaking, be defective in some respects and the 
section accordingly assumes the necessity for an 
inquiry to ascertain with reasonable care whether 
the apparent owner is also the real owner and 
places on the transferee the burden of proving 
that such inquiry was made. This may, at first 
sight, seem inconsistent with the passage quoted 

o^Z WhiCh °“ the real burden 

whiT hi T there exiBted eircumstances 
which ought to have put the transferee upon an 

inquiry that if prosecuted would have led to din 

covery of the real title.” But there ^ill be found 

to be no inconsistency if it is borne in mind that 

the passage elates the position as it would arise 

when the transferee has shown that he has p U r 

chased the property “for value from the annarent 

owner in the belief that he is the real owne“‘ 

Having regard to the fact that the principle To™ 

of natural equity” designed to protect a pur 

chaBer for value against the real owner in the 

circumstances stated, it is obviously necessary 

that the purchaser should act in good faith and 

with reasonable care in forming the ‘belief’ that 

the apparent owner is the real owner though 

these conditions are not expressly stated in the 

fiTT Z °i th i. er W ° rd9 ' the traDsf «ee must 
first show that he purchased the property from 

the apparent owner for consideration believing 

in good faith, after taking reasonable care, that 

the apparent owner was the real owner It iq 

0 °wnerT iT T °“ aa * Wd on the real 

which oughTto ‘hateful thH CirC f U “ 8 ‘ Mcea 
further inquiry. There is thus noXll 
regard to the incidence of the burden of Z f 
between s. 41 and the statement of the prfnc ple 

lew t ^ 3h ‘ PB m 11 A ' SUP ’ V °> "t p C 48 

[9] The position then is this. There is no 

& rd and fasfc ™Ie that the transferee, after 
I 18 yiug himself as to the apparent ownership 
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of the transferor, should, in every case make 
some further inquiry as regards his ^w“r to 
make the transfer. Nor is it on -mot ♦ r *° 
broadly that ones the transferee proves° that 
he has taken the transfer from an ostensible 
owner in good faith and for considerate he 

need go no further and prove that he made in 
quines in regard to the title of his transferor 
such as a reasonable man of ordinary prudence 
would make, unless the real owner is able to 
point to something in tbe circumstances of the 
case which should lead an ordinarily prudent 

toror's Utl7 WhtT ,UqUiry ab ° llt “ a “ 

Z m n Whether any and what inquiry 
should be made to ascertain that the ostensible! 
owner was the true owner in any particular ca e 
depends on the circumstances of that case 
LIOJ In the present case as already stated it 
has been found that the appellants made no in 
quiry about the title of defendant 1 beyond wT 
the recitals in their sale deeds disclosed Thsv 

MtoTT 7° the b ° X t0 give ev ‘dence on the 

point. It is, however, urged on their behalf thuf 
was sufficient to satisfy the stanTrd ol qrat^ 
prudence in the circumstances of the case We 
are unable to agree with that view. The sale 
ee , Ex. D.fi, dated lith January 1940 executed 

the LITll f a P pe ‘ lant 1 ehows nothiD e beyond 
toe fact that defendant 1 had been in possession 

due 2W ° f th8 propertie3 Paying the kist 

due to the Government in respect thereof and 

unrLTfkT 1 g °‘ the P 1 ^ 1 ' 39 sold there. 

after the arlaataraTara (nearest reversioner) 
n /J < ° f “ y dayadi -Palaniammal" 

It does not even state that the pattas for t ho 

~v^ rri 

bav ‘?, g beea handed over to appellant i 

title. The other sale deed Fx n « ,q 0 d , , 

May 1942, executed in favour of Ippellantl 

hlTh a f fK W m0re particuIar9 . that defendant 1 
bad hypothecated some of the properties in 193 

1941; and that pattas for Ihe Lds stood in his 
name, for he undertakes to "get the pattas in 
my name transferred to your name " T> 
pointed out for respondents 1 to 4 that it w 
by no means clear that the hy^theeationT 
1936 related to the properties which defendant 1 
got as reversioner, for the srIp . 1 

was N r“ 

defendant i dealt with ihe proZty^Tab 4 

gag's TlZ y tTT/ 

gage in 194!, This deed, like Ex. D-e, also 
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recites that defendant 1 got the properties in 
suit by reversion (anantaravars). These parti- 
culars regarding the properties, while they may 
be sufficient to establish defendant l’s osten¬ 
sible ownership, could have hardly satisfied a 
reasonable man of ordinary prudence about defen¬ 
dant l’s title to the properties he was purport¬ 
ing to sell. No doubt there was no question 
here of examining the transferor’s title deeds, 
for he got the properties by inheritance. But, 
as observed by the learned District Judge, it is 
always risky to purchase property from a re¬ 
versioner and that circumstance should have 
put the appellants upon inquiry as to whether 
defendant 1 was in fact the nearest reversioner 
and there were not nearer reversioners to Nan. 
jappa who died long ago. It is true that, if 
such inquiry had been made, it would have 
disclosed that according to the view then pre¬ 
vailing in Madras the plaintiffs as the step 
sister’s sons were not the nearest reversioners 
of Nanjappa: 47 M. L. w. 286.® But, on the 
other hand, a Full Bench of the Nagpur High 
Court after an exhaustive examination of the 
subject had expressed a view favourable to the 
plaintiffs’ right of succession to Nanjappa: I. L. R. 
(1938) Nag. 115. 8 As the learned District Judge 
remarks, if the appellants had made enquiries 
and ascertained this, they might have refrained 
from buying the properties; or it may also be that 
if, after making such enquiries they took the 
risk and purohased the properties relying on the 
Madras view, they would be protected under 
S. 41. However that may be, the appellants, 
having failed to make any inquiry as to whether 
defendant l was in fact the nearest reversioner 
of tbe last maleholder who died long ago are 
not, in our judgment, entitled to claim the pro¬ 
tection of s. 41. The appeal fails and i3 dis¬ 
missed with costs. 

c.r.k./d.s. Appeal dismissed. 
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Rajamannar J. 

In re Karumuri China Mallayya — Peti¬ 
tioner •. 

Criminal Rev. No. 1342 and Cri. Revn. Petn. No. 
1280 of 1946, Decided on 29-8-1947, from order of 
Sessions Judge, East Godavari Division. D/-21-10-1946. 

(a) Evidence Act (1872), S. 24 — Statements held 
were admissible in evidence. 

According to statements made by accused to Textile 
Control' Officer it was clear that the cloth found with 
him was purchased and stored by the accused with the 
intention of sellmg. There was neither independent 
evidence of the circumstances under which the state¬ 
ments were made nor bad the accused himself made 
any statement alleging that confessions were the result 
of inducement or threat by Textile Control Officer. The 
contention as to their inadmissibility under S. 24 


was based entirely on the statement in cross-examina¬ 
tion of the Textile Control Officer : 

Held, that the statements of the aocused were admis¬ 
sible in evidence. [Para 5] 

(b) Criminal P. C. (1898), S. 436—Order of dis¬ 
charge of accused under S. 253(1)—Setting aside of, 
in revision—Rule as to. 

No general rule can be laid down as to whether an 
order of discharge passed by trial Court under S. 253 
(1) should or should not.be interfered with in revision. 
The question is one of fact depending upon the circum¬ 
stances and evidence in each case : 20 A. I. R. 1233 
Bom. 158; 1937 M. W. N. Cr. 332 and 1937 M. W. N. 
Cr. 256, Ref. [Para 6] 

Where the trial Magistrate thought that there was 
no legal evidence on record from which it could be 
inferred that the large quantity of cloth found with the 
accused was stored for sale but the Sessions Judge was 
of opinion that certainly there was legal evidence from 
whioh it could be inferred that the cloth stored was 
for sale, and set aside the order of discharge passed by 
the trial Magistrate in revision : 

Held, that in the circumstances it was not only per¬ 
missible but necessarsy for the Sessions Judge to have 
set aside the order of discharge and to have directed 
further enquiry. [Para 8j 

Annotation:—(’46-Com) Cr. P. C. S. 209, N. 5. 

Cases referred '.— 

1. (’34) 15 Lab. 856: 21 A. I. R. 1934 Lah. 417 : 152 
I. C. 998: 36 Cr.L. J. 211. Hashmat Khan v. Emperor. 

2. (’35) 1935 M. W. N. Cr. 151, Public Prosecutor v. 
Boya Obigadu. 

3. (’33) 57 Bom. 430 : 20 A. I. R. 1933 Bom. 158 : 
143 I. O. 289 : 34 Cr. L. J. 564, Parshram Bhika v. 
Emperor. 

4. (’37) 1937 M. W. N. Cr. 332, Kutnaraswaxnl Muda- 
liar v. Kalianmmal. 

5. (’37) 1937 M. W. N. Cr. 256, Haricbandra Beddi 
v. Khaaim Saheb. 

O . Balaparamestoar* Rao — for Petitioner. 

Public Prosecutor—tor tbe Crown. 

Order.—The charge against the petitioner 
was that on 25-10-1945 he was found storing 
large quantities of mill made cloth for sale with¬ 
out a licence in contravention of clause 4 
of the Madras Cloth (Dealers) Control Order, 
1944. The Sub-Divisional Magistrate, Rajah- 
mundry, discharged the petitioner under S. 253 
(i), Criminal P. C., on the ground that there 
was no “legal evidence on record,” justifying 
the presumption that the cloth found with the 
accused was stored for sale. There was an ap¬ 
plication by the Crown to revise the order of 
discharge and the learned Sessions Judge set 
aside the order and directed the District Magis¬ 
trate by himself or by any other subordinate 
Magistrate to make a further enquiry into the 
case of the accused. The petitioner seeks to 
revise the order of the learned Sessions Judge. 

[ 2 ] There can be no doubt that on 25-10-1945 
at about 6 P.M. the Textile Control Officer, Rajah- 
mundry seized a large quantity of cloth from 
the accused. The Textile Control Officer then exa¬ 
mined the accused and recorded a statement from 
him, Ex. C and he further took down another 
statement on the next day. Ex. 0. 1. According 
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to these statements it is clear that the cloth was 
purchased and stored by the accused with the 
intention of selling. The prosecution relied upon 
(l) the statements made by the accused above 
referred to Exs. c and C. l; (2) on the quantity 
of cloth found which was beyond the ordinary 
house-hold requirements; and ( 3 ) on the deposi¬ 
tion of P. w. 5 who is a licensed dealer in cloth 
and who deposed that a commission agent brought 
a dealer to the accused and offered to arrange for 
the sale of the cloth stored by the accused. The 
Sub-Divisional Magistrate rejected the evidence 
of p. w. 5 as unreliable. Though he did not re- 
jecfc Ex. c and c. 1 completely from evidence 
he refused to attach any importance to them. 
He appeared to be satisfied with the explanai 
tion of the accused that the large quantity of 
cloth was stored in anticipation of marriages in 
his house. He, therefore, thought that there was 
no legal evidence from which it could be infer¬ 
red that the cloth stored was for sale. 

[3] The learned Sessions Judge agreed with the 
trial Magistrate that p. w. 5 was not a reliable 
witness but he came to the conclusion that there 
was legal evidence which rendered the order of 
discharge unreasonable and improper. He relied 
in particular on the statements, Exs. c and Cl 
and the quantity and nature of the cloth seized. 

[4] It was contended by the learned advo- 
C&te for the petitioner that the statements Exs. o 
and Cl would be inadmissible in evidence be. 
cause they must be held to have been caused by 
inducement, threat or promise having reference 
to the charge against the accused person pro¬ 
ceeding from a person in authority within the 
meaning of s. 24, Evidence Act. This contention 
was based entirely on the statements in cross- 

examination of p. w. 1 , the Textile Control 
Officer, namely. 

“I asked him to tell me the truth. I was potting 
queationa off and on while he was making the state¬ 
ment, to elicit information. M 
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you. Tell the truth.” It was held that these 
words did not amount to a threat or induce¬ 
ment within the meaning of s. 24 , Evidence 
Act, to make a confession by the accused to tbe 
village munsif inadmissible. 

[5] There is no independent evidence of the 
circumstances under which those statements 
were recorded nor does it appear that the ac¬ 
cused himself made any statement alleging that 
the confessions were the result of inducement 
or threat by the Textile Control Officer. I am, 
therefore, unable to accept the contention that 
Exs. C and c. 1 are inadmissible. What valuel 
should be attached to them in the final deter-J 
mination of the guilt of the accused it is not 
necessary for me to Btate at this stage. 

f6] It was next contended by Mr. Balapara- 
meswari Rao for the petitioner that the learned 
Sessions Judge ought not to have interfered in 
revision with the order of discharge passed by 
the Sub-Divisional Magistrate. Ho tried to sup¬ 
port his contention by relying cn certain obser¬ 
vations in 57 Bom. 430 3 and 1937 M. W. N. Cr. 
332. But I do not find anything in either decieion 
which can be said to lay down a general rule or rule 
of thumb to apply in each case and decide auto¬ 
matically whether a revision is justified or not. 
In 57 Bom. 430 3 the learned Judges held that an 
order of discharge made after hearing all the 
prosecution evidence should not be set aside un¬ 
less it could be said that the order was perverse 
or mainfestly unreasonable and inconsistent 
with an honest appreciation of the evidence be¬ 
fore the Court and that the criterion was not 
whether a revising Court agreed with the order 
of discharge but whether it was rational in the 
sense that it could not be fairly described as 
perverse or manifestly contrary to the evidence. 
The criterion certainly reduces the whole ques- 
tion to a question of fact depending upon the 
circumstances and evidence in each case. 


It may also be mentioned that the officer defi. 
nitely denied that he promised to help the ac¬ 
cused before he recorded the statements, Exs. 0 
and Cl. The learned advocate relied upon a ruling 
in 15 Lah. 856. 1 It is very difficult to derive any 
assistance from decisions which are based upon 
t e evidence and the circumstances of the parti, 
cular case in applying them to tbe facts 
of the case on hand. Actually in the Lahore 
case the words used were “Achha hoga agar 
sack bataoge. These do not correspond in any 
eenee with the words "I asked him to tell 
me the truth.” On tbe other hand the learned 
Irublio Prosecutor has drawn my attention to a 
ruling of this Court in 1935 M. w. N. cr. iei. a 
The village munsif in that case said to the 
accused "There has been a burglary. I suspect 


[7] In 1937 M. w. N. Cr. 332, 4 Pandrang Row 
J. concluded his judgment thus : 

Ihe learned Sessions Judge ought, in my opiniojn, to 
have declined to interfere in these circumstances, 
ibough it cannot be laid down as a general rule that 
there should be no revision of an order of discharge 
when there has been only misappreciation of evidence 
in the present case there are no such misappreciation 

Mur-istrate^ 00 ^ reqQ ‘ red Q furtll£r enquiry by another 

In other words it means that there is no general 
rule which can be applied in every case with¬ 
out reference to the facts of the particular case: 
vide the case reported in 1937 M w n 

Cr. 255. 6 

[8] In this case the Sub-DivisioEal Magistrate 
thought that there was no legal evidence on 
record from which it could be inferred that the 
large quantity found with the accused was stored 
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for sale. The learned Sessions Judge in his order 
pointed out that certainly there was legal evi¬ 
dence from which it could be inferred 'that the 
cloth stored was for sale. In these circumstances 
it was certainly permissible, I would even go 
further and add that it was necessary for the 
learned Sessions Judge to have set aside the order 
of discharge and to have directed further en¬ 
quiry. There is no reason, whatever, to inter¬ 
fere with his order. The criminal revision peti¬ 
tion is dismissed. 

c.r k./s.c. Petition dismissed . 


A. I. R. ( 33 ) 1948 Madras 326 [C. N. 160.] 

SPECIAL BENCH 

Rajamannar Offg. C. J., Satyanarayana 
Rao and Govinda Menon JJ. 

Katragadda Rajagopala Rao, Publisher of 
the aforesaid newspaper “ Prajasakthi " _ 
Petitioner v. The Province of Madras — Res - 
yondent. 

o. P. No. 8 of 1948, Decided on 11-2-1948. 

, Press (Emergency Powers) Act (1931), S. 4 
(1) (l)-Applicability. 

Where the articles in question do not have any re- 
ference to recruiting of persons to serve in any of His 
Majesty s Forces or in any police force, nor have they 
apy prejudicial effect on the discipline or administra¬ 
tion of any such force, S. 4 (1) (i) has no application. 

[Para 2] 

Press (Emergency Powers,) Act (1931), S. 4 
(1) (d)—Truth of matter is immaterial. 

The truth or falsity of the impugned matter is im¬ 
material for a determination of the question arising 
under S. 4 (1) (d) : O. P. No. 171 of 1947 and 0. P. 
No. 249 of 1947, Rcl. on. [Para 4] 

(c) Press (Emergency Powers) Act (1931), S. 4 
(1)—Similar articles published in other newspapers 
—It is not defence. 

If the impugned matter published by the petitioner 
is suoh that it would fall within any of the clauses of 
S. 4, then the faot that the Government failed to take 
action against other newspapers which published such 
matter cannot be a plea in defence to aotion taken by 
the Government against the tetitioner. [Para 5] 

J^ P ^ S . 9 . ( Emer e enc y Powers) Act (1931), S. 4 
(1) (d)—Cabinet of Ministers of Province are Gov¬ 
ernment established by law. 

The Cabinet of Ministers belonging to the Congress 
party administering the government of a province are 
Government established by law in British India within 
the meaning of those words in S. 4 (1) (d). [Para 6] 

M\ e *n? rCSS ( Emef g enc y Powers) Act (1931), S. 4 (1) 
taj—Tests—Member of Particular political party 
reading article likely to entertain feelings of enmity 

?i n !!S eraraent ~ Article does not fall under 
®* « UJ id) — Tendency must be felt by ordinary 
™ an , i mi s ^eet—Article held did not fall under 

It would not be sufficient that a member of a parti- 
°u ar political party on reading the artiole in question, 
will entertain feelings of enmity or hatred against the 
Government, to bring the words within the mischief of 
the en&otment. It will be indeed a dangerous doctrine 

khat any adv6rso expression of opinion of the 
Mtion of a particular party then in power by an organ 
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or member of an opposite party should by itself be held 
to fall within the enaotment. No doubt if the language 
used is so violent and exoiting as to lead to violenoe, 
insurrection or disturbance, it may fall within other 
provisions under which appropriate action might be 
taken against the authors of suoh writing. [Para 6 ] 

The gravamen of the oharge made in the artiole in 
question was that the Congress party in power had 
taken a capitalistic attitude and had an intention of 
orushing down the communists. There was nothing to 
suggest that the Government was guilty of any loot¬ 
ings : 

Held, that this criticism of the action of the Govern¬ 
ment, even if the disapprobation was expressed in 
strong language, would not fall within S. 4 ( 1 ) (d) of 
the Act. [Para 0 j 

(f) Press (Emergency Powers) Act (1931), S. 4 (1) 
(d)— Criticism of Public Safety Act as being worse 
than Criminal Tribes Act, held did not fall under 
S. 4 (1) (d). 

Criticism of the Public Safety Aot, comparing it with 
the drastic provisions of the Criminal Tribes Aot Im¬ 
pinging on the freedom of the citizen, calling the Pnblio 
Safety Aot in some respects worse than the Criminal 
Tribes Aot, styling the former Aot as “Public Destruc¬ 
tion Aot” eaded with a oall to the public "to agitate 
for the repeal of Aot which orushes the civil liberties'* 
and ‘ to bring pressure over the Ministry for the release 
of the detenus suffering under the Aot”: 

Held, that the article falls within Expin. 2 as being 
in the nature of an expression of disapprobation of the 
measure of the Government with a view to obtain their 
alteration by lawful means, and the mere use of even 
vitriolic language was not by itself sufficient to bring 
the words within S. 4 (1) (d) : 0. P. No. 249 of 1947, 
Ref. [Para 7] 

(g) Press (Emergency Powers) Act (1931), S. 4 
(1) (d)—Police force is part of Government—Alle¬ 
gation of police atrocities—No suggestion of ap¬ 
proval by administration — Artiole held did not fall 
under S. 4 (1) (d). 

The police force as such forms part of tho Govern¬ 
ment established by law in British India : 21 A. I. B. 
1934 Lah. 219 (F.B.) and 0. P. No. 241 of 1947, Ref. 

. [Para 0] 

Where in the articles there was nothing to suggest 
that the high-handed and atrocious acts alleged to 
have been committed by the police were committed 
under the orders or at the instanoe of the Government 
or with the approval, express or tacit, of the Govern¬ 
ment and there was little or no comment besides a 
statement of events alleged to have occurred : 

Held, that the articles did not come within the mis¬ 
chief of S. 4 ( 1 ) (d): 19 A. I. B. 1932 Cal. 649 and O. P. 

No. 249 of 1947, Rel. on ; 0. P. No. 171 of 1947, Die¬ 
ting. CPen 9J 

Cases referred :— _ ___ 

1. (’34) 21 A. I. B, 1934 Lah. 219 : 149 L C. 970 : 35 

Cr. L. J. 966 (F. B.), In the matter of the Zamindar 
Newspaper, Lahore. 

2. (’32) 19 A.I.B. 1932 Cal. 649 : 138 I. C. 849 ( 8 .B.), 

In re Janasakti, Sylhet. 

A. Ramachandran for Messrs. Row and Reddy and 
O. O. Qopala Krishnan — tor Petitioner. 

Advocate-General instructed by the Crown Solicitor 

_for Respondent. 

Rajamannar Offg. C. J—This ia an appli¬ 

cation under S. 23, Press (Emergency Powers) 

Act, 1931, as amended by the Criminal Law 
* Amendment Act, 1932 , to set aside the order of 
the Provincial Government dated 7-8-1947 passed 
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under s. 7 (9) of the said Act, directing the 
^petitioner who is the publisher of a newspaper 
entitled “Prajasakthi" to deposit with the Dis- 
fcriot Magistrate of Kistna on or before 25 - 8-1947 
security to the amount of Rs. 2000 . The ground 
on which the order was passed is contained in 
the preamble to the order of the Government 
Which runs thus : 

“Whereas it appears to the Government of Madras 
that the issues dated 7th, 12th March and 8th, 26th 
»nd 28th July 1947 of the newspaper entitled “'Praia* 
aakthi’ 1 published at the “Prajasakthi Press,” Bezwada 
•nd in re3peot of whioh newspaper security under the 

° f the Indian Pre33 (Emergency Powers) Aot, 
1931, has not been required, contained matter of whioh 
a translation in English is appended hereto, of the na¬ 
ture described in S. 4 (1) (d) and (i) of the said Act.” 

The enclosure contained five extracts from the 
issues of the above dates. 

Dll Section 4 (l) (d) and (i) ruu as follows : 

*4 (1). Whenever it appears to the Provincial Gov- 
•fcmment that any printing-press in respect of which 
any security has been ordered to be deposited under 
8. 3 is used for tho purpose of printing or publishing 
•ny newspaper, book or other document containing aoy 
words, signs, or visible representations whioh tend 
Oireotly or indirectly ; 

(d)to bring Into hatred or oonterapt His Majesty or 

the Government established by law in British India or 

the administration of justice in British India or any 

©lass or section of His Majesty’s subjects in British 

f? dia, ^ r i 0 excite disaffection towards His Majesty or 
the said Government, or .... 

(i) t» prejudice the recruiting of per50ns to serve in 

any of His Majesty’s forces, or in any police force, or 

to prejudice the training, discipline or admiuioistra- 
tion of any 6uch force.” 

It ifl necessary also to refer to two Explanations 
to this flection: 

“Explanation 2. Commentsexpressing disapprobation 
Of the measures of tho Government with a view to ob¬ 
tain their alteration by lawful means without exoitiDg 
or attempting to excite hatred, contempt nr disaffection 
•hall not be deemed to be of the nature described in 
«1. (d) of this sub-section. 

Explanation 3. Comments expressing disapprobation 
of the administrative or other action of the Govern¬ 
ment without exciting or attempting to excite hatred, 
•ontempt or disaffection shall not be deemed to bo of 
the nature de3oribod in cl. (d) of this sub-section." 

It may be mentioned at the outset that in our 
opinion there is nothing in any of the passages 
Appended to the order of Government which 
would fall within cl. (i) of 8. 4, sub-s. (i). The 
Clause appears to be wholly inapplicable to the 
articles in question as they do not have any re- 
ferenoe to recruiting of persons to serve in any 
of Hia Majesty’s forces or in any police forco, 
nor have they any prejudicial effect on the dis¬ 
cipline or administration of any such force. The 
question therefore for determination is whether 
the passages in question contain any words 
which bring into hatred or contempt the Gov¬ 
ernment established by law in British India, or 
•ny class or section of His Majesty’s subjects in 


British India, or excite disaffection towards the 

Baid Government. 

[8] This clause has been considered recently 
in two decisions of Special Benches of this 
Court, namely, in 0 . P. No. 171 of 1947 , and in 
0. P. No. 249 of 1947, and we have derived con¬ 
siderable assistance from these two decisions. 

[4] The learned advocate for the petitioner 
wanted to rely upon certain affidavits filed by 
persons not parties to this potition deposing to 
certain events alleged to have happened in the 
villages to which they belong. These affidavits 
were obviously filed to support a contention 
that the facts alleged in somo of tho articles in 
question were true or in any event tho writer or 
writers of the articles had material before them 
w r hich justified tho articles. We have excluded 
these affidavits from consideration, because it 
has been ruled in the two Special Bench deci¬ 
sions referred to above that tho truth or falsity 
of the impugned matter is immaterial for a 

determination of the question arising under 3 . 23 
of the Act. 

[ 5 ] Wo have also refused to take into account 
two articles which appeared in two other Telugu 
newspapers which, according to the petitioner, 
contained matter more or less similar to the 
matter contained in the impugned articles. The 
contention evidently is that as the Government 
bave not taken any action under the Act against 
the said two newspapers the action taken by the 
Government against the petitioner was not 
justified. In our opinion, this argument is based 
upon a fallacy. If the impugned matter is such 
that it would fall within any of the clauses of 
8. 4, then the fact that the Government failed to 
take action against other newspapers which pub- 
lished such matter cannot be a plea in defence 
to action taken by the Government against the 
petitioner. Further, we are unable to hold that 
extracts from other newspapers would be ad¬ 
missible evidence under any section of the Evi¬ 
dence Act. 

[6] It is convenient to deal with the passages 
extracted in the appendix to the Government 
order according to the dates. The first is from 
the issue dated 7-3-1947. The impugned article 
18 headed “WORKING MINIMUM DEMANDS DAY 
— MEETING AND DEMONSTRATIONS TO BB 
CELEBRATED ON 18-3-1947.” The Bub-heading 
runs:— ANDHRA trade union’s call to 
tee workers. The particular passage on 
which special emphasis was laid by tho learned 

Advocate-General may be reproduced. It runs 
thus : 

x, The Congress leaders who have become ministers at 
the Centre and tho Provinces have been trying to pat 
down this movement having fallen victims to the capi¬ 
talistic and imperialistic pressure. The oruel polioy of 
repression of the Imperialists is today being adopted by 
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the Congress Ministers over these movements. The 
Madras Ministry abandoned the election manifesto and 
has taken recourse to the Public Safety Ordinance re¬ 
sulting in detentions and opening of fire by the police. 
It has intended to crush down the communists who are 
conducting the workers’ fight. On the other side the 
Workers Dispute Bill intended to destroy the workers 
right to strike is being enforced.” 

The workers and trade unions are taking the 
primary place in these peoples’ fight facing the repres¬ 
sive policy of Government. . . . The sacrifices made and 
the courage exhibited by the workers with an ultimate 
idea of crushing down the Imperial and Capitalists 
lootings can never be forgotten. So it is incumbent on 
us to take up the fight with the united strength and re¬ 
volutionary spirit on behalf of those who have sacri¬ 
ficed their lives for achieving their sacred ideals.” 

It has been held by a Special Bench of this 
Court that the Cabinet of ministers belonging to 
the Congress party which was administering the 
Government of the Province of Madras must be 
held to bo Government established by law in 
British India within the meaning of those words 
in s. 4 (l) (d). The question then is whether 
there is any tendency, direct or indirect, in these 
words to bring into hatred or contempt this 
Government established by law, or to excite dis¬ 
affection towards the said Government. The 
gravamen of the charge made in the article in 
question is that the Congress party in power has 
taken a capitalistic attitude and has an inten¬ 
tion of crushing down the communists. It is this 
policy of the Ministry and the action taken in 
pursuance of this policy that came in for criti¬ 
cism. Now it is quite clear that before we can 
hold that the words in question have the ten¬ 
dency set out in cl. (d) of s. 4 (l) of the Act it 
must be clear to us that this tendency must be 
felt by the ordinary man in the street. In our 
opinion, it would not be sufficient that a mem¬ 
ber of the Communist party, on reading the 
article in question, will entertain feelings of 
enmity or hatred against the Government, to 
bring the words within the mischief of the enact¬ 
ment. It will be indeed a dangerous doctrine to 
hold that any adverse expression of opinion of 
the action of a particular party then in power 
by an organ or member of an opposite party 
should by itself be held to fall within the enact¬ 
ment. No doubt if the language used is so violent 
and exciting as to lead to violence, insurrection 
or disturbance, it may fall within other provi¬ 
sions under which appropriate action might be 
taken against the authors of such writing. Tak- 
mg the present article, there is nothing to sug¬ 
gest that the Government was guilty of any 
footings. The utmost that can be said is that the 
action of the Government is described as beiDg 
definitely anti-communist and that is inspired by 

I — i # , — .a * ^ our opinion, this 

(criticism of the action of the Government, even 

* the disapprobation ia expressed in strong 


A. I.R, 

language, would not fall within s. 4 (l) (d) of 
the Act. 



[7] The passage is from the issue dated 
12-3-1947 entitled “new CRIMINAL TRIBES ACT 
—PUBLIC DESTRUCTION ACT—WORSE THAN 
C. T. act This article is, in its entirety, a 
criticism of the Public Safety Act. Comparison 
is made between the alleged drastic provision® 
in the two Acts impinging on the freedom of the 
citizen, and it is said that the new Act, namely, 
the Public Safety Act, is in some respects, worse 
than the Criminal Tribes Act and that it may 
be styled the Public Destruction Act. Some of 
the provisions of the new Act are severely at¬ 
tacked, and the article ends with these words ; 

It is the duty of the public to agitate for the repeal 
of the Act which crushes the civil liberties. The patriots 
should bring pressure over the Ministry for the release 
of the detenus suffering under this Act.” 

We have no hesitation in holding that this; 
article would fall within Expin. 2 as being i 
nature of an expression of disapprobation c 
measure of the Government with a vie 1 
obtain their alteration by lawful means. Then 
is here no exciting or attempting to excite hatred 
contempt or disaffection. As has been held i: 
one of the Special Bench cases, mere use ol 
even vitriolic language is not by itself sufficien 
to bring the words within S. 4 (I) (d) of the Act: 
Vide O. P. NO. 249 Of 1947.* 

[8] The three extracts from the issues of 8tb, 
26tb and 28 th July 1947 go together. They relate 
to alleged atrocities committed by the police in 
certain villages, namely, Munagala, Karivaralt* 
and Kolakova. The acts which the police are 
alleged to have committed are certainly high¬ 
handed, cruel and indecent. But there ia little 
or no comment in any of these three article® 
besides a statement of events alleged to have 
occurred. 

[9] It has been held that the police force __ 
such forms part of the Government established 
by law in British India, vide in A. I. R. 1984 
Lah. 219 1 and O. P. No. 241 of 1947. In A. I. B.; 

1932 Cal. 649, 2 it was held by a Special Bench of 
the Calcutta High Court that when accusation® 
were directed at nine police officers but there 
was no suggestion that the misconduct of these 
officers was approved of by the administration 
or was part of a deliberate policy of repression, 
the words were not of the nature described in 
S. 4 (l). This statement of the law was appar¬ 
ently approved by the learned Judges who took. 
part in the two Special Bench decisions referred 
to above. The learned Judges say that a news¬ 
paper article criticising the action of nine police- 
officers was held not to fall within S. 4 (l) of the 
Act when it was not suggested that their conduct 
was approved of by the administration, vide O.P. 
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NO. 249 of 1947. We have carefully examined 
the three articles. There is nothing in any of 
them to suggest that the high-handed and 
atrocious acts alleged to have been committed 
by the police were committed under the orders 
or at the instance of the Government or with the 
approval express or tacit of the Government 
On the other hand, the last of the articles dated 
28-7-1947 concludes with an appeal to Govern¬ 
ment. The article which appears to be a state. 

me ^!u 13S ^ ed by fchG Muna § al * Ryots’ Association 
and the Communist committee ends with these 
words: 

sonaHv PT 8 , the a‘™=ities of the police if you per¬ 
sonally visit the place and enquire into the matter The 

Smach 3h n U d bG ' vlthdmwQS ° that the people can ap- 
K t h he v‘ reCt u nd preScnt the “alter We request 
shn ,ld b 106 . W n h °, are / es P° us ‘Wo for the cruel acts 

from the Sh ° uld 1)8 

These words certainly do not indicate that in 

the opinion of the writer the acts of the police 
complained of were at the instance or with the 
approva 1 of the Government. In o. P. No. 171 of 
1917 in which the learned Judges held that the 
articles fell within S. i (i) (d) there was an ex- 
press imputation that the atrocities committed 

poIl0e wero with the approval of the 
Government. In one of the impugned articles 

Minfster ta w that Mr ' Praka3am ' the 

meter, had given an assurance of protection 
to the police and had shamelessly said that the 
P lice and himself had become one. In the other 

held' tLi'ih N °' 249 ° f 1947 the Iearnad Judges 

Mnist^d.dnelTl “ ° lear su egestion that the 
Ministry did not take any steps to Drevanf 

wrongs being committed by the police and that 

on account of the conduct and action of the 

police black-marketeers, bribe-takers and others 

were free to pursue their wrong-doings and those 

who opposed their activities were liable to pro- 

r Cutl0 ?* Aa , we 4 ha ™ said, there is nothing in 
|any of the last three articles similar to such 
fluggestions. These also will therefore not come 
withm the mischief of s. 4 (l) (d) of the Act. 

[ 10 ] The petition is therefore allowed and the 
order of the Government is set aside. The 
amount deposited as security shall be refunded 

to toe S Tu- Tbe will be entitled 

to the costa of this petition. 

C.r.k./r.g.d, Petition allowed. 


A. I. R. ( 35 ) ig 48 Madras 329 [C. N. 161.] 

Govinda Menon J. 

cha^ liC Prose ™ tor - A VVdlant v. Y. Rama . 
chandrayya and another — Respondents. 

ttSfcim 1 2°* 352 ° l 1947 ’ Decided 0n 9 13* 

ta O C. No 62 e on947 UOIiary Sub ' Ma ^™te, B apatla, 


. Madras Prevention of Adulteration Act (3 rill! 

S 20 (2) (OR <8 (b) r and 2 ° (2) (f) ' 

7? ll T Co ‘°P e rative Milk Society Re- 

fe rv7l d of n i932^ a T raSC 7 0 ' 0 f PeratiVe Societie s Act 
l L Jo 1932)—Transfer for price of adulterated 

milk to one of its members is sale. 

A co-operative Society registered under Madras Co¬ 
operative Societies Act (193.) has, as a body corporate 
a separate e^stence apart from its individual members 
Hence in the case of the Co-operative Milk Society re¬ 
gistered under the Madras Co operative Societies \ct 
a transfer of adulterated milk to one of its members 
for consuismt'cn is a sale within the meaning of the 
Act and is an oLencc under S. b ( 1 ) (b). [Puras 1 , 5 ] 
Cases referred :— 

’m 3 ?’ C 19 ?27 M 'sq r N ' r 1 V - l A I a -741: 

a™ ivaL ' 39 Cr> L ' J - Ero-.eoutor v. 

2. (1881) 8 Q. B. D. 373 : 51 L. J M C 25 • 4fi t i> 
347 : 30 W. R. 380, Grad v. Evans.’ * ' 40 Ll 1 • 

3 152 9 H ) 1 B ' U m ^ 84 L * J - K * B ' 242 : L. T 

152, Humphrey v. Tudgey. L ‘ 

H> *■ 181 ’ Pablic - - 
Appellant in person. 

y. a. Krishnamurthi — for Respomlente. 

Judgment—The Public Prosecutor, Madras 
appeals against the acquittal of the two respon- 

° f „ an t °f® n , ce UDd er s. 5 ( 1 ) (b), Madras 
Prevention of Adulteration Act, for having con. 

travened the provisions of R. 27 of the Rules 
framed under s. 20 ( 2 ) (f) of the same Act. Res- 
pondent 1 is the Secretary of the Co-operative 
Jilk Society, Bapatla, and respondent 2 , a sales¬ 
man in that society. The learned Public Prose¬ 
cutor did not press the case as regards respon- 
dent 1 and his acquittal has therefore to bo 
confirmed. As regards respondent 2 , tbe case is 
that on 19-10-1946, he sold milk containing 12 per 
cent, of water to P. w. 1 , the Sanitary Inspector 
and passed a receipt, Ex. p. 2 . What happened 
was that when respondent 2 was delivering a 
quantity of milk to one M. Venkatasubbayya 
the proprietor of Maruthi Vilas Coffee Hotel’ 

and Pa ^ a A P |'k W ' ’’ ?“ me thei ' 6 t00k 0ll{ a Quantity 
paid the cost of it to respondent 2 This 

lvst w 7 T* IySCd by the G °V6rnment Anf- 

!**} l / “ d t0 °° Dta ' n 12 pec cent, of water 
an d on the strength of the Analyst's certiffcate 
both the respondents were prosecute). The Sta’ 
tionary Sub-Magistrate of Bapatla held that 
8r w"' 09 n ° aaIe of “ilk as contemplated by 
the Madras Prevention of Adulteration Act and 
therefore acquitted both the respondents 
[ 2 ] The reason on which the lower Court 
found the respondents not guilty was that th^ 

rnnm C ^ iety f W “ a . Comp03 ‘ te b °‘ly consisting of 
a Dumber of membera of which the 

of the Maruthi Vilas CoffeetotV^r 1 ^! 

when the society was delivering milk to one of 

hv ,,7 aS “ 0t a 8aIe 83 contemplated 

y thei Act but the transaction was one by which. 

an undivided joint owner of the entire assets of 



880 Madras Public Prosecutor v. Ramachandrayya (Govinda Menon J,) A. I. H. 


the society was being given his share of the milk 
and as such, in law, it could only be a distribu¬ 
tion of the article among the members which 
would not amount to a sale. For this contention 
the learned Sub-Magistrate relied upon a deci¬ 
sion of this Court in 1938 M. W. N. 317. 1 

[3] The lower Court has not correctly appre¬ 
ciated the above decision. Lakshmana Rao J. 
did not in fact lay down that in the case of a 
society registered under the Madras Co-opera- 
five Societies Act, there cannot be, in law, a sale 
at all but only a distribution of the articles 
among the members. The learned Judge defi¬ 
nitely states that it is unnecessary to consider 
that question as on the facts themselves, the 
order of acquittal was right. The learned Judge 
was only stating in so many words the reason 
on which the lower appellate Court in that case 
rested its decision of acquittal. It cannot be said 
that the decision aforesaid is authority for the 
position that in all co-operative societies regis¬ 
tered under the Madras Co-operative Societies 
Act, there can be no transaction of sale of an 
article, but only a distribution of the articles 
amongst the various members. 

[4] Section 20 , Madras Co-operative Societies 
Act, 6 of 1932, enacts that the registration of a 
society shall render it a body corporate by the 
name under which it is registered, with perpe¬ 
tual succession and a common seal, and with 
power to hold property, to enter into contracts, 
to institute and defend suits and other legal pro¬ 
ceedings and to do all things necessary for the 
purpose for which it was constituted. This makes 
it clear that as a body corporate it has got a 
separate existence apart from its individual 
members and when an article belonging to this 
body corporate is transferred to one of its indi¬ 
vidual members for a consideration, it cannot 
bo said that it does not amount to a sale under 
s 4, Sale of Goods Act. 

[5] Mr. Y. G. Krishnamurthi appearing for 
respondent 2 relies upon the decisions in ( 1881 ) 

8 Q. B. D. 373 s and (1915) 1 K. B. 119, 3 for his argu¬ 
ment that in circumstances like the present 
there is no sale at all. In the first of these cases 
it was held by the English Courts that the dis¬ 
tribution of liquor for price to a member of a 
olub by the manager cannot be considered to be 
a sale within the meaning of s.3, Licensing Act, 
1872, which enacted that no person shall sell or 
expose for sale by retail any intoxicating liquor 
without being duly licensed to sell the same. I 
Am unable to see the analogy between the sup¬ 
ply of liquor by the management of a club to 
its members and the sale of certain articles by a 
Co-operative Society registered under the Mad¬ 
ias Co-operative Societies Aot to one of its mem¬ 
bers. The reports do not show what kind of con¬ 


stitution the clubs had, and whether they were 
societies registered under any Act like the Co¬ 
operative Societies Act. Field J. in (1881) 8 Q.B. 
373 s observes as follows: 

“It is not disputed that the club was a bona fide club. 
The club property by the rules was vested in oertain 
trustees, no doubt for the purpose, as was suggested in 
argument, of enabling them to sue or take other legal 
proceedings both of a civil and criminal nature with 
respect to injaries to the possession of the goods belong¬ 
ing to the olub. No doubt other special properties in the 
goods of the club are created and given to officers of the 
olub other than the trustees. Thu3 the treasurer has a 
special property in the funds of the club, and the 
manager has a special property in the liquors, and may 
part with them without the permission of the trustees. 
He acts for the committee, who are his masters, as are 
aho in a sense all members of the club. The goods 
would, I presume, be brought by the committee and 
paid for by oheque out of the funds of the club.” 

Further on the learned Judge observes: 

"The Legislature havo come to the conclusion that it 
is unadvisable that intoxicating liquors should be sold 
anywhere without a license. The enactment is limited 
to ‘sales’ of intoxicating liquors, and only seems aimed 
at sales by the retail traders, beoause the wholesale 
trader is not touched. The question here is, did Oraff 
the manager, who supplied the liquors to Foster, effect 
a ‘sale’ by retail ? I think not. I think Foster was an 
owner of the property together with all the other mem¬ 
bers of the olub. Any member was entitled to obtain 
the goods on payment of the prioe.’’ 

This decision has been followed in (1915) 1 K. B. 
119. 3 Can it be said that these cases apply ad 
idem to a co-operative society registered under 
Act 6 of 19S2 ? I think not. The ownership of the 
milk in the present case is in the corporate body 
and not in the group of members as in the case 
of a club. There is no joint ownership. Section 20 
is very general and imparts a corporate charac¬ 
ter to the society which can own property and 
transact business, quite irrespective of its mem¬ 
bers. There is no resemblance between such a 
society and an ordinary' club. As in the case of 
the clubs above referred to the society does not 
create any rights in the properties in favour of 
a member or members. I am therefore of opin-i 
ion that the transaction of the delivery of milkl 
to Venkatasubbayya for a price during which! 
time P. W. 1 purchased a quantity is a sale| 

within the meaning of the Aot. . 

[6] The further question has been raised by 
Mr. Krishnamurthi that the transaction whereby 
the* Sanitary Inspector got a quantity of milk 
was in any event not a sale. In 1944 M. w. N. Or. 

131, 4 Kuppuswamy Aiyar J. has held that where 
a Sanitary Inspector purchased milk from the 
accused, tested it and found that it was adulte¬ 
rated, the transaction amounted to a purchase 
and therefore the accused was guilty 
R. 29 (b) of the Rules and 3.5 U) (b) wad with 
R. 27, Madras Prevention of Adulteration Act, 
Moreover, in this case, ex. p. 2 the receipt con¬ 
tains an admission by accused 2 that he was sel- 
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ling buff aloe milk to the Marathi Vilas Coffee 
Hotel and the transaction by which p. w. 1 got 
the sample is also admittted to be a sale. Apart 
from the admission contained in Ex. P.2, when, 
Mr. Venkatasubbayya exchanged money in con¬ 
sideration for the milk, he was acting as a pur¬ 
chaser and the society, a separate legal entity 
was performing a oontract of sale in delivering 
milk. Therefore it may, even be unnecessary to 
decide whether the transaction with p. w. l was 
? sale at all, even though I am convinced that 
it is also a sale. In these circumstances, I can. 
iiot uphold the order of acquittal which is there¬ 
fore set aside and reepondent 2 is convicted 
under S 5 ( 1 ) (b), Madras Prevention of Adulte¬ 
ration Act, and sentenced to pay a fine of rs. 5 
or in default to undergo simple imprisonment 
for a period of one week. 

C.R.k./d.s. Order accordingly. 

A. I. R. (35) 1948 Madras 331 [C.N. 162.] 
Gentle C. J. and Bell J. 

Swarnavalli Achi and another—Petitioners 

v. P. L. N. K t M. Nagappa Chettiar — 
Respondent. 

Petn * No * 7374 of 1947, Decided on 

a _a; e “® r ® P ^! nt ( Ma d.), Cl. 39—Appeal under Cl. 15 

of,? n! deciSl ™ °* Sln e le Judge .in exercise of 
ordinary original civil jurisdiction — No appeal to 

Privy Council lies against appellate decision? 

C| A ii U ?f 8 ?K nt r 0f . the High Court in ftn ft PPeal under 
?L th *- Lo “ er3 Pftt * nt against the deoision of a 
^ e . exerci6e ot ordinary original civil 

jur adic ion is a judgment in the exercise of appellate 
jurisdiction and therefore, is not a final judgment 
decree or order made in the exercise of the Court’s 
original jurisdiction within the meaning of Cl. 39 and 
there is no right of appeal to the Privy Council specially 
conferred in respect of it by CJ. 39 [Para 51 

Annotation : (’44-Com.) C. P. C. L. P. Cl. 39, N. 11. 

A.V. Viswanatha Sastri and A. M. Krishnaswami 
Iyengar — for Petitioners. 

V. S. Rangachari — for Respondent. 

Gentle C. J. — This is an application for 
leave to appeal to His Majesty in Counoil against 
a decision on appeal of this Court which reversed 
a decision of Kunhi Raman J. given in the exer. 
cm of ordinary original civil jurisdiction of 
hiB Oourt which, in turn, reversed a decision of 
the learned Master. 

f 2 ] Tbe relevant faota are the following : A 
decree was passed by tbe Court of the Subordinate 
Judge of Devakottah in o. 8 . no. 113 of 1934 for 
approximately a sum of Rs. gooo together with 
interest and costs. That decree was transferred 
to this Court for execution. The learned Master 
before whom the execution petition came, held 
that the petition was barred by the provisions of 
he law of limitation and dismissed the applica. 
tion. Kunhi Raman J. raveled the learned 


Masters order and directed execution to issue. 
At the date of the disposal of the matter before 
the learned Judge a sum approximately of 
Rs lS.ooo was duo in rsspect of the decree, the 
addition of about Rs. 4000 representing further 
interest and costs in the suit and proceedings. 
The matter came before this Court on appeal and 
the conclusion was expressed that the execution 
petition was barred and it was dismissed. 

[3] Applications for leave to appeal to His 
Majesty in Council are subject to ss. 109 and 
110, Civil P. C., and also pursuant to cl. 39 
of the Letters Patent. At the outset, Mr. 
Viswanatha Sastri, for the applicant, conceded 
that he could not pursue the present application 
under Ss. 109 and 110 of the Code inasmuch as 
the amount or value of the subject-matter of the 
suit in the trial Court was less than Rs. 10,000 
and he also conceded that the amount of addi¬ 
tional interest and costs cannot be added to the 
amount of the decretal debt for the purpose of 
the ascertainment of the value in arriving at a 
conclusion whether an appeal to the Judicial 
Committee lies. Further, learned counsel did not 
argue that the subject-matter of the appeal in 
.respect of which this application is made can be 
brought within cl. (c) of s. 109 of the Code. 

[ 4 ] Mr. Viswanatha Sastri however contended 
that an appeal does lie by virtue of the provi- 
sions of cl. 39 of the Letters Patent. The relevant 
provisions of the clause read as follows : 

.... any person or persons may appeal .... in any 
matter not being of oriminal jurisdiction from any final 
judgment, decree or order of the said High Court of 
Jud^ature at Madras . . . made on appeal, and from 

^ nal .J“ d 8“ 6n . t . decree or order made in tbe exer- 

Con^nro) 1151 ^^- 101100 Jud gesof tbe said High 

JLaii 1 ’ f i° f ? m3 '° n Court from which an appil 
shall not lie to the said High Court under the provi¬ 
sions contained in ol. 15 ...” v 

It is to be observed that cl. 39 confers a right 
of appeal to the Privy Council in two instances 
or circumstances : ( 1 ) in respect of any final 
judgment, decree or order of the High Court 
made on appeal, and ( 2 ) from any final judgment 
decree or order made in the exercise of original 
jurisdiction by the Judges of tbe High Court. 

[5] It was conceded that the right of appeal, 
referred to in ( 1 ), ig subject to the legislation 
contained m Ss. 109 and no of the Code and that 
there is no additional right of appeal, conferred 
in that respect by the clause, to that as found in 
the abovementioned sections. It was, however, 
contended that the second right of appeal con¬ 
ferred by the clause has application in the present 
instance. It was argued that the decision in 
appeal by this Bench from the decision given in 
the exercise of tho original jurisdiction of this 
Uourt is a final judgment, decree or order in the 
exercise of original jurisdiction. I am unable to 
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accept that contention. The appeal from the 
decision of Kunhi Raman J. was preferred to 
this Court pursuant to the provisions of cl. 15 of 
the Letters Patent which confers, not, original, 
but, appellate jurisdiction upon this Court to 
entertain an appeal against the decision of a 
single Judge and when the appeal in the present 
instance was entertained and heard, it was 
pursuant to the appellate jurisdiction conferred 
by cl. 15. Whilst the appeal related to a matter 
decided in the exercise of ordinary original civil 
jurisdiction, the appeal itself was not in the 
exercise of that jurisdiction, but as mentioned, in 
•the exercise of appellate jurisdiction. That being 
the position, the judgment in respect of which 
the present application for leave to appeal is 
made is not a final judgment, decree or order 
made in the exercise of the Court’s original 
jurisdiction. Since it was'not such an order, it 
does not come within cl. 39 of the Charter and 
there is no right of appeal specially conferred in 
respect of it. 

[6] In my opinion, for the reasons given this 
application must fail and be dismissed with costs. 

Bell J. — I agree. 

C.R.K./s.c. Applic ation dismissed. 

A. I. R. (33) 1948 Madras 332 [C. N. 163.] 

Clark J. 

Panchaksharam Pillai v. Rangaswami 
Pillai t trustee of Selva Vinayakar Koil Mutt 
at Tiruppuvanam. 

Civil Revn. Petn. No. 75 of 1947, Decided on 21at 
January 1948, from order of Diet. Musif, Manamadura, 
D/- 29-11-1946. 

Civil P. C. (1908), O. 6, R. 17—Suit by A trustee, 
for possession of temple properties mortgaged by 

B, another trustee to C and for cancellation of 

mortgage—Suit originally brought against C—Then 
B selling properties to D and latter leasing them to E 
—BD and E subsequently made parties and amend- 
mentof plaint sought by inserting claim for posses¬ 
sion against them and also prayer for cancellation of 
the sale deed—Held that the amendment must be 
allowed. (Para 2 ] 

Annotation : — (’44-Com.) Civil P. C., O. 6, R. 17, 
N. 12. Pt. (19). 

Case referred :— 

1. (’21) 48.1. C. 214 : 9 A. I. R. 1922 P. C. 249 : 48 
Cal. 832 : 63 I. C. 914 (P. C.), Ma Shwe Mya v. 
Maung Mo Hnaong. 

S. G. Rangaramanujam and T. R. Koihandarama 
Mudaliar — for Petitioner. 

K. S. Desihar — for Respondents. 

Order: — Respondent, 1 is a trustee of a 
temple and has filed the suit for recovery of posses¬ 
sion of certain properties which he claims to belong 
to the temple. He filed the suit in December 1944 
against two persons (defendants 1 and 2) to whom 
another trustee purports to have mortgaged the 
properties. That mortgage was a possessory 
mortgage dated 20th May 1942 and accordingly 
the suit was one for possession against the two 
mortgagees. Respondent 1, asked also for can¬ 


cellation of the mortgage on the ground that the 
trustee-mortgagor had no authority to effect it. 
The plaint was accepted and registered on 
13th January 1946 and the defendants-mortgagees 
claimed that the mortgage was paid off before 
that date. In October 1S46, the suit was decreed 
in the respondent’s favour. In March 1945, the 
trustee who effected this mortgage (defendant 5.) 
purported to sell this mortgaged property to the 
petitioner. There was an appeal to the Subor¬ 
dinate Judge’s Court against the decree which 
was disposed of by consent. The decree was set 
aside and the case was remanded for trial. The 
order of remand directed that the defendants 
were to be permitted to file an additional written 
statement raising such other additional pleas as 
they may be advised and the plaintiff was to be 
permitted to amend his plaint by adding neces¬ 
sary parties if any plea of non-joinder of the 
other trustee is taken by the defendants in their 
written statement. When the case came back to 
the trial Court the plaintiff joined the remaining 
trustees and also the present petitioner who it 
will be remembered claims to be a transferee 
from fifth defendant trustee. The plaintiff joined 
also defendant 9, who claims to be a lessee from 
the petitioner, defendant 8. The petitioner and 
defendant 9, were joined because they claimed to 
have some interest in the property of which the 
plaintiff was claiming possession. The suit came 
on for hearing on 18th and 14th of November 
1946 and on 15th November 1946 whilst the 
hearing was in progress the respondent filed an 
application to amend his plaint by inserting a> 
claim for cancellation of the sale deed in favour 
of the petitioner and for possession against the 
petitioner and defendant 9. The Districi Munsif 
allowed this amendment. 

[2] The petitioner now applies under S. 115* 
Civil P. C. and asks that the order may be re¬ 
versed and the amendment disallowed. His case 
is that the amendment has the effect of changing 
the cause of action and that on that account it 
was not properly allowed. The District Munsif 
has dealt with this point in his judgment. Ha 
takes the view that the suit- is properly to bo 
regarded as one for recovery of possession of 
properties belonging to the temple and, that 
being so, that it is proper that the respondent- 
plaintiff should have his claim fully decided in 
these proceedings. Otherwise respondent 1, after 
securing a decree, will be compelled to filo 
another suit to give full effect to the claim which 
he is now making. Counsel for the petitioner of 
course relies on the dictum of LordBuckmaster 
in 40 I. A. 214. 1 He urges that the effect of this 
amendment is to substitute one distinct cause of 
action for another and to change the subject- 
matter of the suit. There might be some force ia 
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this contention if the original suit were properly 
to be regarded merely as one for cancellation of 
an instrument of mortgage. The amendment then 
would convert it into a suit for cancellation of 
a subsequent transfer of the same property. But 
like the District Munsif I cannot regard the suit 
in this way. It is a suit for possession of that 
property. After it was filed the person who is 
alleged to have wrongfully parted with the 
possession makes another transfer of the same 
property and by so doing puts another obstacle 
in the way of the plaintiff. In these circumstances 
it would, I think, be most improper to refuse the 
amendment asked. The only effect of such a 
refusal would be to compel the plaintiff to file 
another suit and to delay him in securing a de- 
Icision as to the right to possession which he 
claims. This is the view which has been arrived 
at by the District Munsif and it is one with which 

I agree. Accordingly I consider that the amend- 
ment was properly allowed but in any event I am 
satisfied that there is no case shown here for 
interference, under s. 115, Civil P. C. The peti- 
tion 13 dismissed with coats. 

C.r.k./k.s. Petition dismissed. 

A, I. R. (35) 195Q Madras 333 [C. N. 164.] 

Horwill and Bell JJ. 

R. Ramaswami Chettiar — Appellant v 

%zz:% dur *«* - 

OUy Si Madras, WISH?’ 

19 ?0f Si 

in 1921 for ten years—After expiry of lease A alone 

ra: r A s :r n - A hc,d ,enam -sk 

t> f n lease Wft3 executed in favour of A and 

fn l9 V ^ year * 8 - A ?® r th ° expir y ot the lease 

W£ST not “• 
•-.“S ;mil 

?n lng # U i lrCR1Sterecl had no legal effect aDd the POS'-es- 

sion of/I was roferaMo only to bis holding over^fter 

assME first - - ( fca h s e rH 

Cases referred J 

*p'cV.J'i 172 : 27 A. I. R. 1940 

67 I A 25 (P r'l n 40) Kar - R C - 43: 185 1 - C.571: 

2 (-45) 1945 2 M v ‘ Ethirajulu. 

II * ^22 I C 493 Var a l Sj ^ !• R. 1946 Mad. 

K - Harihara Iyer - for Respondent. 

Horwill J. — This is an appeal against the 
<w e of Principal Jud e®- City Civil Court 
h SUit f0r e i®®tment of 

p' ofit ‘ 8 ' ‘ the res P° ndent > “ d for mesne 


[2] The respondent and another entered into 
possession of the suit land on 14-7-i92i by Ex 

P I' wbich waa a registered lease for a term of 
ten years, agreeing to pay r 3 . 12 per month for 
tho nrat five years and Hs. 15 per month for the 
second period of five years. According to the evi¬ 
dence of the respondent, which has not been 
refuted the respondent alone continued in posses- 
Bion after the expiry of the lease in 1931 . The 
other lessee is said to have died in 1936 , where, 
upon his relative took away his cows and took 
no further interest in the sheds which had been 
erected on the suit land after the execution of 
the lease m 1921..On 15-7-1944, after tho suit land 
had been sold to the plaintiff by Balasundara 
A chan, son of Gangadhara Achari (the lessor 
under Ex. D-l) the defendant executed a rental 
agreement. Ex. r-i, in favour of the plaintiff 

no h nd P q T 9tl ° n f 13 W , hetber ou these fa ct3 tho res- 
pondent is a tenant within the meaning of the 

Madras City Tenants’ Protection Act and is entit 

he R ? 6 beneb ^ ^ those provisions. If he is, then 
the suit was rightly dismissed ; if he was not 

then the plaintiff is entitled to succeed in bis 
suit for ejectment. 

C3] In s. i, sub-cl. (3), the Act is said to 
apply to tenancies of land created before the 

commencement of the Act. The only tenancy 

prior to the Act with which we are concerned 
19 Ex. D-l, dated 14-7-1921, which expired after 
the coming into force of the Act. Under S. 2 ( 4 ) 
tenant is defined as : 

i tenant of land liable to pay rent on it . . . and ir- 

iD 

The respondent was liable to pay rent on the land 
from 1921 onwards and he continued in posses 
Sion after the termination of the tenancy. So 

? T*™* ° f tbl ' 0 Sub ~aection. he is 
a tenant within the meaning of the Act entitled 
to the privileges conferred by the Act. 

[4] It is argued that after the termination of 
the lease a new tenancy was created, not only 
because one of the joint tenants ceased to be a 

u i^ fc a 00 because the respondent continu¬ 
ed to hold over afterwards, and that therefore 
s rights under the new tenancy were not created 

before the commencement of the Act. With regard 

to the second point, it is true that the original 
tenancy came to an end in 1931 ; and it ma, be 
that the respondent continued under a new 

w-fh ha k d0e3 n0t “ ean that ho is not » 
tenant within the meaning of the Act 

to the benefit, of the Act; beoaut 'the v , 

definition of a tenant, as already pointed out 

includes a person holding over after the termi. 
nation of the tenancy. 

nnn nf ^ M J ° infc fcenflnts *nd Only 

one of them holds over, the tenant holding over 
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is liable to pay the whole of the rent to the 
landlord, who is not entitled to claim from the 
tenants who do not hold over any portion of the 
rent; nor is the landlord entitled to look, to any 
person other than the tenant holding over for the 
rent. So that after 1931 the appellant was entit¬ 
led to claim the rent from the respondent; and the 
respondent alone was entitled to remain in posses¬ 
sion and pay the rent. The other tenant and bis 
heirs had no rights at all after 1931, when the ten. 
ancy came to an end; for they did not hold over. 

[6] There remains for consideration the effect 
of Ex. p-i. If Ex. P-1 had been registered and 
had been executed by the lessor as well as the 
lessee, it might have been arguable that after 
15 7-1944 the respondent was no longer a tenant 
within the meaning of the Act. In that connec¬ 
tion, the learned Advocate for the appellant has 
referred us to I. L. R. (1940) Mad. 172, 1 in which 
a lease was created in very different terms 
Bometime after the expiry of the original lease, 
which was created before the commencement of 
the Act. Their Lordships held that S. 2 ( 4 ) 
applied only to persons holding under the origi. 
nal tenancy or holding over after the tenancy 
had come to an end and did not include persons 
in possession under a new lease. A case some¬ 
what similar to the present came before King J., 
in 1945-2 M. L. j. 190, 2 in which the learned 
Judge distinguished the case before him from 
that before their Lordships in I. L. B. (1940) 
Mad. 172 1 on the ground that in the leases that 
he was considering, the terms were substantially 
the same. It is not necessary for us to consider 
how far this distinction drawn by King J., was 
valid; because Ex. p-i had no legal effect, a3 it 
was unregistered and was not signed by the 
lessor. That being so, the possession of the res¬ 
pondent is referable only to his holding over 
after the termination of Ex. D-l, and not to the 
execution of Ex. p-i. The appeal fails and is 
dismissed with costs. 

C.R.K./d.s, Appeal dismissed. 


A. I. R. (38) 1948 Madras. 334 [C. N. 165.] 

Clark J. 

Gadiraju Srirama Sarma and others — 
Petitioners v. Gadiraju Venkatappayya and 
others — Respondents. 

, Civil Revn. Petn. No. 1439 of 1945, Decided on 9-1- 
1948, from order of Sub-Judge, Tenal, D/- 18-7-1945. 

Civ , U Courts Act ( 3 [HI] of 1873) S. 14— 
s P 5 r f ti w n L , and possession of land falling 
for nuLS (b) ’ Court-fees Act, 1870-Value of 
2 ‘q P 7 Zwm °n iurisdiction will be that fixed 

M a d"sCiX 

and 29 A. L B. 1942 Mad. lotX'^g [iL l] 
Cases referred :— 

1. (’27) 50 Mad, 046: 14 A. I. R 1997 , fo , . ini 

I. C. 379, Naaireddi Veera mma y. 1 B^tchkh 563 ‘ 101 


2. (.41) 1941-2 M. L. J. 567: 29 A. I. R. 1942 Mad 
103 : 197 I. C. 738, Mallayya v. Jagannathamma. 

Ch. Raghava Rao —for Petitioners. 

C. V. Narasimha Rao —for Respondents. 

Order—The petitioners were the plaintiffs 
in the Court of the District Munsif of Tenali. 
They sued for partition of certain property and 
for possession from the alienees. The respondent* 
objected that the value of the suit was beyond 
the pecuniary jurisdiction of the Court. The- 
District Munsif upheld this objection and re¬ 
turned the plaint to the petitioners for presen¬ 
tation to the proper Court. They appealed to the 
Subordinate Judge of Tenali who upheld the 
decision of the District Munsif. The petitioners 
now ask that these orders may be set aside. 

[2] Before the Subordinate Judge it was 
conceded that the claim falls within S. 7 (v) 
Court-fees Act, and before me it has been con¬ 
ceded that so far as concerns the claim to parti¬ 
tion and possession it is one falling within clausa 
(b) of that provision. I desire to make it clear 
that if this was conceded only with reference to 
the claim for partition and possession and not 
as regards the suit generally, because counsel for 
the respondents urged that there were other 
olaims in. the suit which, if considered would 
give the suit a value for jurisdiction in excess of 
the Distriob Munsif’s jurisdiction even if the 
petitioner’s contention as regards the valuation 
of the relief for partition and possession is ac¬ 
cepted. I am not prepared to disease this aspect 
of the case. Admittedly no objection on this 
point was raised before either of the Courts below, 
and accordingly neither Court has considered or 
come to any conclusion on this point. I propose 
to confine my order to a consideration of the de¬ 
cision of the Courts below as to the value for 


jurisdiction of the olaim to partition and posses¬ 
sion. 

[8] It seems to me that once it is conceded, as 
in the case here, that the claims are claims falling 
within 8. 7 (v) (b), Court-fees Act, the matter is 
concluded by 8. 14, Madras Civil Courts Act,] 
which provides that, 

“When the subject-matter of any suit or proceeding 
is"land a house or a garden, its value shall, for the 
purpose of jurisdiction conferred by this Act, be fixed 
!n th* manner nrovided by the Court-fees Act, 18<0, 


S. 7, clause v.” 

Admittedly the subject-matter of the suit is with-, 
in this provision, and accordingly the value for 
jurisdiction will be that fixed under S. 7 (v) (Ml 
Court fees Act. That provision provides for assess-/ 
ment of value at ten times the annual revenue 
payable to Government On that valuation this 
suit is within the jurisdiction of the Distric 
Munsif. Neither of the cases relied on by the 
Subordinate Judge, 60 Mad. 646 1 and 1941-2 M. 
L. J. 567, 8 are in point. 50 Mad. 646 1 concerned ft 
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declaratory suit, and 1941-2 M. L. J. 567 8 was a 
daim for partition of property in joint posses¬ 
sion. Both these oases are cases falling within 
Sch. 2,Court.fees Act, i. e., cases of fixed court- 
fees depending on the nature of the claim. They 
are of no assistance in considering a case like 
the present where under S. 14, Madras Civil 
Courts Act, the value is to be ascertained in ac¬ 
cordance with s. 7 (v), Court-fees Act. Accord¬ 
ingly the revision petition is allowed with costs. 
C.B.K./K.S. Revision allowed. 

A. I. R. (35) 1948 Madras 333 [ C . N . 166 .] 

Govinda Menon J. 

Muhammad Abdul Halim Baig _ Peti¬ 
tioner v. Muhammad Ali Hussain and others 
— Respondents. 

Civil Misc. Petition No. 7312 of 1947, Decided on 
22-1-1948. 

Civil P. C. (1908), O. 40, R. 2 _ Party-receiver- 

He is not entitled to remuneration except in special 
case. * 

Where a party is allowed to be a receiver he is not 
allowed, except in special cases, any remuneration. 
When on his own application and after opposition 
ftorn the other parties a party was appointed a receiver 

quarrying operation, and no special 
scientific skill or any technical knowledge was required 

for the work, and it was not alleged that the receiver, 

nL^ Z1D8 u h i S -‘ ime 1D Su P erv is>ng the quarrying 
operations had in any way suffered by loss of his 

em &7i n .t nt *° l . r ° ther ocon P ati °n during this period: . 
Held that he was not entitled to any specialremune- 

N.mTo“o?b: 2 M 4 1 CO, “- ) 0i,ii P * c 

Cases referred :— 

1. (1892) 1 Ch. 59 : 61 L. J. Ch. 334 : 66 L. T 36 • 
40 W. R. 305, Bignell v. Chapmen. 

2. (’42) I. L. R. (1942) Nag. 671 : 29 A. I. R. 1942 
Nag. 64 : 199 I. C. 874, Budhulal Jagannath Firm v 
Hirdagarh Collieries, Ltd. 

3 J’? 5) 9 ,° J’ C ; 492 : 13 AI -R. 1926 Cal. 380, 
Mohamed Kamil v. Hedayitulla. 

B. Lakshminarayana — for Petitioner. 

K. Kameswara Rao A. Raghavayya , Y. O. Krishna- 
murtnx ana J . Azxzuddin — for Respondents. 

Order.—By the order made in c. m. p. no. 
2689 of 1947 my learned brother, Shahabuddin J. 
appointed the petitioner herein as receiver for 
the purpose of carrying on quarrying operations 
in a hillock which formed the subject matter of 
the litigation between the parties on a "seigno¬ 
rage basis. Various directions were given to 
the receiver and he was ordered to work under 
the general supervision of the lower Court. Pre¬ 
viously, by the order in o. m. p. no. 2424 of 
1947, Rajamannar J. as he then was, had direoted 
by consent of parties, that the applicant, the 
present petitioner, may be permitted to carry 
on quarrying on the Buit hillock on a "seigno¬ 
rage” basis; and he was also permitted to 


employ two watchers at a salary not exceedin'* 

Rb 25 each per month. It is admitted that the 

petitioner has been carrying on the functions of 

a receiver. The present application by Mr 

K. Lakshminarayana is, that the receiver may 

be allowed some remuneration for his labour in 

connection with this quarrying. What exactly 

the receiver is doing is contained in para. 7 of 

the affidavit of the petitioner, which is in the 
following terms: 

10011 C0Ddllctin K two ejectment 
Bu ts, °. S.Nos 132and 133 of 1946, at Bezwadu as 

!-i .P at . tl . e3 , hftV ° encroached upon the foot of the 
hillock which is the subject-matter of this anneal; and 
also one possession case No. 22 of 1917 rela ii g to the 

same subject on the file of the First Class Ma^trate 

Bezwada. These matters have already been ’ placed 
before this Honourable Court in the affidavits fi ui by 

No Sim'S! mi t\ P - N °k ? 424 ° f 1947 C - M E 

jno. 2U89 of 1947. I have been discharging all lhe<e 
duties to the best of my abilities.” 8 

So far as the conduct of suits and other pro¬ 
ceedings are concerned, he is entitled to reim¬ 
burse himself out of the moneys belonging to 
the estate. I am, however, of opinion that no 
special scientific skill or any technical know¬ 
ledge is necessary, for the purpose of acting as 

receiver. Nothing to this effect has been men- 
tioned m para. 7. 

[ 2 ] In these circumstances, what I have to 
decide is whether the receiver is entitled to any 
Kind of special pay for utilising a portion of his 
daily time in supervising the quarrying. The 
law is well settled both in England and in this 
country that generally where a party is appointed 
receiver, he is not allowed a salary unless by 

S , “J*!®* (Vide HtUflbur y ,s L aws of 
England, Hailsham Edn., vol. 28 , p. 81 ). No 

doubt, in England there are exceptions to the 
general rule, and one of such exceptions is con¬ 
tained in a judgment of the Court of Appeal in 
(1892) 1 ch. 59, 1 where Bindley L. J. discusses 

W hl e3t, f 0n a r d IayS d0Wn that whe ™ a trustee 

trlffiThT l0UiD l aS a reCGiver and wher « that 
trustee had been before becoming a receiver 

obtaining some remuneration, he is entitled to get 

the same even after he was appointed receiver 

Moreover, Lindley L. J. says that it w«Ta 

!^ a J° r the fcnal Judee ' North J- who 
thought that certain remuneration was reason 

able and allowed it. I do not find any jusTfy. 

ing reason why the present petitioner who wL 

appointed as receiver on his own application 

and a ter opposition from the other parties is 

The ndia° r ■ kiDd ( ° f SpeCiai °° ns ^eratiom 
The Indian decisions to which my attention has 

been drawn are those contained in I. L. r. ( 194 M 

Nag. 671- at p. 673 and 901. c. 492. s Both these 

decisions lay down the general principle al 

enunciated m Halsbury’s Laws of England and 

“ 13 ttl3 ° 8tated there may be fe“ p 
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Itions to thi3 general rule. The facts set forth in 
the affidavit of the petitioner cannot be said to 
constitute any special circumstances which 
would justify him in asking for a remuneration, 
for, it is conceded that no special, technical or 
scientific knowledge is necessary for carrying 
on this quarrying operations; and it is nowhere 
stated that the petitioner, by utilising his time 
for supervising this quarrying operations, has in 
any way, suffered by the loss of his employment 
or other occupation during this period. In these 
circumstances, I do not feel justified in depart¬ 
ing from the usual rule by ordering that this 
party-receiver should be given a special remune¬ 
ration. The petition is therefore dismissed. 

C. r.k./R G.D. Petition dismissed. 

A. I. R. (35) 1943 Madras 336 [C. N. 167.] 
Horwill and Satyanarayana Rao JJ. 

Sripada Venkata Jagannadharao and others 
Appellants v. Kannepulli Venkatachalamayya 
Sastry and others — Respondents. 

Appeal No. 389 of 1945, Decided on 5-9-1947, against 
decree of Sub Judge, Cbicacole, D/-80-11-1944. 

Civil P. C. (1908), S. 11—Co-defendants—Adjudi¬ 
cation necessary to decide — Suit by mortgagee 
against mortgagor and his sons and puisne mort¬ 
gagee — Amount due to puisne mortgagee and 

binding nature of his mortgage upon sons_If 

necessary to decide. 

Where a mortgagee brings a suit for sale against the 
mortgagor and impleads as defendants his sons, who 
had also executed the mortgage through their father as 
guardian, and also impleads the puisne mortgagee 
under a mortgage executed by mortgagor alone, the 
determination of the amount due to puisne mortgagee 
and the decision of the question whether the subse¬ 
quent mortgage was binding upon the sods, are neces¬ 
sary in order to give the plaintiff mortgagee the relief 
he claims and will operate as res judicata between the 
puisne mortgagee and the mortgagor’s sons. The ques¬ 
tion of res judicata cannot be affected by the circum¬ 
stance that the sons remained ex parte and failed to 
appear and let in evidence on that issue : 18 A. I. R. 
1931 P. C. 114, Bel. on. [Para 4, 5] 

Annotation (’44-Corn) Civil P. C. S. 11 N. 46. 

Case referred — 

1. (’31) 53 All. 103 : 18 A. I. R. 1931 P. C. 114 : 58 
I. A. 158 : 132 I. C. 598 (P. C.), Munni Bibi v. Triloki 
Nath. 

D. Narasaraju —for Appellants. 

Y. Satyanarayana— for Respondents. 

Horwill J —This is an appeal against the 
decree of the Subordinate Judge of Chicacole for 
sale of the hypotheca of the family of the ap¬ 
pellants and their father, defendant 1 . 

[2] The suit mortgage deed, Ex. P. 1, was 
executed on 16th June 1928 by defendant 1, 
alone. Prior to that, by ex. D. 1 on 23rd August 
1922, the hypotheca was mortgaged in favour of 
one Vedula Jagannatham Bhukte. On his mort¬ 
gage he filed o. B. no. 34 of 1934 for sale 
of the hypotheca. He impleaded not only 
defendant 1 but also his sons, defendants 2 to 5, 


who also executed the mortgage through their 
father as guardian. In any case, they had to be 
impleaded under o. 34, R. 1 as persons having 
interest in the secured properties. The present 
plaintiff was also impleaded, as required by 
o. 34, R. l as a subsequent mortgagee. He filed a 
written statement alleging that the mortgage 
in that suit was not true and that his mortgage 
was executed for purposes, binding on the pre¬ 
sent defendants 2 to 6, who were also defendanta 
2 to 5 in that suit. Defendant, was ex- 
parte throughout. Defendants 2 to 5 filed writ¬ 
ten statements and thereafter remained ex parte . 
In that suit an issue was framed—as one had to 
be framed : 

“whether the mortgage bond in favonr of the sixth 
defendant dated 16th June 1928 is true and binding on 
defendants 1 to 5 and what is the amount due under 
the same ?” 


The learned Judge considered the evidenoe 
adduced on that issue by defendant 6 and 
found that the amount dne under Ex. 1 in 
favour of defendant 6 was the principal 
amount of Rs. 30,000 and interest at the bond 
rate from its date till the date of payment fixed 

in the decree. The learned Judge held : 

“It is obvious that Ex. 1 is supported by considera¬ 
tion as reoited therein, and all the amounts wore bor¬ 
rowed for valid necessities and therefore binding on 
defendants 1 to 5.” 

In accordance with this finding a decree was 
drawn up in the manner required by o. 34, B. 
4 (4) and in the words found in form No. 9 (Ap¬ 
pendix d). The clause of the decree with which 
we are concerned is : 

“That if defendant 6 pays into Court to the cre¬ 
dit of this suit the amount adjudged due to the plain¬ 
tiff but defendants 1 to 5 and 7 to 9 make default la 
the payment of the said amount, defendant 6 shall be 
at liberty to apply to the Coart to keep the plaintiff’s 
mortgage alive for his benefit and to apply for a final 
decree (in the same manner as the plaintiff might 
have done under clause 4 above.” 


provision had also been made earlier in 
ie decree for payment of any balance, after the 
aes of the plaintiff in that suit had been met, 

• defendant 6 or other persons entitled to receive 

e same. . 

[3] It is thus seen that this decree, whioh is 
accordance with the mandatory terms of 
34 , b. 4 ( 4 ), provides for the payment to 
ifendant 6 after the plaintiff had been paid his 
ies, of any amount remaining over and above 
e amount found due to the plaintiff and for 
9 execution of that decree by defendant 
against defendants 1 to 5 for the amount 
and due to him, as well as for the amount 
id by him to the plaintiff in the same manner 
if he had been the plaintiff himself. The pas- 
lg of the final decree in that suit was delayed 
1 1943, largely on account of the pendency of 
plications to scale down the decree. If the 
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■present plaintiff had waited until tljen to secure 
his rights against defendants 1 to 5, his right 
to bring a suit against defendants 1 to 5 would 
have lapsed; because the mortgage debt became 
payable on 16th June 1929. The question that 
arises in this appeal is whether the decisions 
between the present plaintiff and defendants 
1 to 5 in o. S. No. 31 of 1931 operate as res judi¬ 
cata in the present litigation. 

[4] It is not denied by the learned advocate for 
defendants 1 to 5 that the question of the amount 
due under the mortgage bond and its binding 
nature were in conflict between defendant 6 
on the one hand and defendants 1 to 5 on 
the other; but it is argued that it was not neces¬ 
sary to determine the confliot between the defen. 
dant-s in order to give the plaintiff in that suit 
the remedy to which he was entitled, and that 
therefore the conditions laid down by their Lord- 
ships of the Privy Council in 53 all. 103 1 for the 
operation of res judicata between co-defendants 
are not satisfied. It is said that the only 
right that defendant 6 had in the former suit 
— if his claim was true — was a right to re. 
•deem the plaint mortgage, and that therefore all 
that it was necessary to determine in o. s. No. 34 
of 1931 was whether the present plaintiff had 
euch a right i. e., whether any mortgage amount, 
however small, was due to the presont plaintiff. 

It was not necessary from the plaintiff’s point 
of vjew, it is argued, to ascertain the actual 
amount due under the mortgage and to decide 
the question whether the mortgage was binding 
on defendants 2 to 5. That is true; but the argu- 
ment overlooks the mandatory provisions of o. 34 
R. 4 (4). That sub-rule says that where, in a suit 
for sale—subsequent mortgagees—are joined as 
parties, the preliminary decree shall provide for 
the adjudication of the respective rights and 
liabilities of the parties to the suit in the man-' 
ner and form set forth in Form 9 — of Appendix 
p. It is clearly the object of the legislature 
m this sub-rule that not only the rights of the 
prior mortgagee, but also those of the subsequent 
mortgagees, should be worked out, in order to 
finally determine the claims on the property 
which is the subject of the suit. As already poin¬ 
ted out, it provides an additional right on the 
part of the subsequent mortgagee to execute the 
decree as the plaintiff himself could, provided 
that be pays off and redeems the mortgage of 
the plaintiff. Ro decree could therefore be passed 
in favour of the plaintiff alone without also deter¬ 
mining the amount due to the subsequent mort¬ 
gagees. In the words of the Privy Council in 
63 all. 103, 1 the determination of the amount 
due to defendant G "was necessary in order to 
■give the plaintiff the reliefs which he claimed.” 

[5] It is further argued that even though o 34 
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R. 4 (- 1 ) may require that the amount should h 0 
determined, it was not necessary, in order that 
the plaintiff should get a decree for the relief 
which he claimed, to determine whether the sub 
sequent mortgage was binding on the junior 
members of the family. We are, however, satis¬ 
fied that O. 34, Rr. 1 to 4 required that the inter¬ 
ests and rights of all parties to the mortgage 
suit should be completely determined. Even °if 
defendant 6 redeemed the plaintiff’s mort¬ 
gage, he could not proceed against the hypotheca 
if the mortgage was binding only on the father 
for only his share of the hypotheca could then be 
brought to sale. If, after sale by the plaintiff a 
certain amount remained, the subsequent mort- 
gagee would only be permitted to take the mort. 
gagor s share of what remained and not the 
whole of it; whereas if the mortgage were bind¬ 
ing on the junior members of the family, ho 
would be entitled to the whole of the remainder 
It was because the learned Judge realised that it 
was necessary to determine this question that he 
raised the issue set out above and decided it. It 
is true that defendants 2 to 5 remained ez parte 
and failed to appear and-let in evidence on this 
lKue; but the question of res judicata cannot be 
effected by this circumstance. 

[6] In view of our finding given above it is 
unnecessary to reconsider in this appeal whether 
the items of considerations shown in the mort¬ 
gage deed were binding on the junior members 
of the family. 

[7] . The appeal is dismissed with the costs of 
respondent 1 . 

C.R.K./v.B.B. Appeal dismissed. 
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Satyanarayana Rao J. 

Thumala Ayyalureddi—Appellant v. Thu. 
mati Mallareddi and others—Respondents. 

A. A. A. 0. No 94 oi 1946, Decided on 10-11*1947 
from order of Dist. Court, Nellore, D/- 17-10-1945. 

Civil P. C. (1908), S. 11 and O. 9, R. 9 _ Exe¬ 
cution proceedings — Bar in O. 9, R. 9 does not 
apply to execution petitions. 

The bar applicable to suits under 0. 9, R. 9 does 
not apply to applications made in execution of a 
decree Hence a decree-holder whose execution annli- 
cation has been dismissed for default is entitled with 
immunity to make any number of applications so 
long as they are in time: 24 A. I. R. 1937 Mad 289 

Rel on - [Paras 3 and 4 ] 

Annotation : — (’44-Com ) C. P. C., S. 11 N. 23 
pt. ol. 

Case referred :— 

1 : P W p 1 ij; L - J -• 4 . 90 :24 A. r. r. 1937 Mad. 239 : 

* 2 , Laclmam Santhckchand Ameerchand 
v. Tarachand Jayarupji. 

K. Umamahesivaran — for Appellant. 

Ch. Raghava Rao and Alladi Kuppuswami 

— for Respondents, 
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Judgment. — This is an appeal by defen¬ 
dant 5 from the order of the learned District 
Judge of Nellore dismissing his appeal against 
the order of the learned District Munsif of 
Kavali in E. A. No. SGI of 1944 in o. S. no. 379 
of 1934. 

[2] The plaintiff obtained a decree for parti- 
lion and for future profits against defendants 
1 to 5. On 10th April 1942 the plaintiff' gave up 
the relief granted under the decree for payment 
of mesne profits against defendant 5. There¬ 
after the plaintiff attached some properties in 
E. r. no. 78 of 1940. Then defendant 5 filed 
E. A. No. G44 of 1942 claiming that the properties 
belonged to him and not to defendant 1 and were 
not liable to l;e sold. This petition was filed 
by him under S. 47, Civil P. C. f which was 
dismissed for default on 12 th May 1943. It was 
restored on 17th August 1943 in E. A. No. 520 
of 1943 and the original petition was again 
dismissed for default on 13th November 1943. 
The property was thereafter sold on 7th Febru¬ 
ary 1944. Defendant 5 filed E. A. no. 3G1 of 
1944 on 20th March 1944 under S. 47 and under 
O. 21 , R. SO, Civil P. C. The petition was dis¬ 
missed by the learned District Munsif, and on 
appeal his decision was confirmed by the learn¬ 
ed District Judge. 

[3l The Courts below have held that so far 
as the allegations in tlTe petition are within 
O. 21, R. 90, Civil P. C., the petition is out of time 
and that there is no substance in the grounds 
on which the sale is sought to be impeached. 
This point is not pressed in this Court. The 
only ground urged in this appeal is that the 
view of the Courts below that the petitioner 
is barred by res judicata from raising the 
contention that the property sold belonged to 
him by reason of the orders in E. A. no. C44 
of 1942 is wrong. This contention of the learned 
advocate for the appellant is well founded as 
the order in E. A No G44 of 1942 was only an 
order dismissing the petition for default and 
not on merits. As pointed out in the decision 
in 71 M. L. J. 490. 1 the bar applicable to suits 
under o. 9, R. 9, Civil P. C„ does not apply to 
applications made in execution of a decree. 
Recently the High Court under its rule-making 
power under S. 122 , Civil P. C., made certain 
amendments to Orders 9, 21 and 43 of Sch. 1, 
Civil p. C., whereby R. 15 of O. 9 was omitted 
and two Rules 104 and 105 were added after Pule 
103 of O. 21 . The effect of these amendments is 
that if an application in execution is dismissed 
or on order ex parte is passed against the res¬ 
pondent in an execution application, liberty 
is given to the party against whom the order 
is made to have it set aside on the analogy of 
O. 9 b. 9 , and O. 9, R. 13, Civil P. C. The pro- 


A.I.R 

visions of s. 5 , Limitation Act, are also mad& 
applicable to such applications; but the bar 
contained in o. 9, R. 9 preventing a plaintiff whose 
suit has been dismissed for default from institut¬ 
ing a fresh suit in respect of the same cause o£ 
action is not made part of these rules. 

[4] The result is, a decree-holder whose exe-{ 
cution application has been dismissed for default! 
is entitled with immunity to make any number! 
of applications so long as they are in time. It 
is a point for consideration by the Rule Com¬ 
mittee whether it will be proper to add to 
these rules a provision analogous to the one 
contained in o. 9, R. 9, Civil P. C. I am not 
deciding the question whether these rules have 
retrospective operation as in either event I see 
no bar for entertaining an application of tho 
nature filed by the appellant under 8 . 47, even 
though the earlier application E. A. No C44 of 
1942 was dismissed twice. 

[5] The result is, the appeal is <alIowed and 
the orders of the Court below in so far as they 
dismissed the application under S. 47 without 
deciding the question whether the property really 
belonged to defendant 5 or belonged to defen¬ 
dant 1 are set aside. The petition is remanded 
to the District Munsif’s Court, Kavali, for dis¬ 
posal on the evidence on record. The petition 
is specifically confined to the question under 
S. 47, Civil P. C. As the appellant has failed in 
his contention relating to the allegations falling, 
under o. 21, R. 90, he is not entitled to costs in 
this Court. Leave refused. 

C.R.k./d.H. Appeal allowed. 


A. I. R. (35) 1948 Madras 338 [C . N. 169.) 
Satyanabayana Rao J. 

M. A. C, Arunachala Mud alt and another 

— Appellants v. Rajagopala Chettey and 
another — Respondents. 

A. A. A. O. No. 347 of 1946. Decided on 10-11-1947, 
from order of Dist. Court, North Arcot, D/- 7-1-1946. 

Limitation Act, (1908), Art 182 (5) — “In ac¬ 
cordance with Jaw ... to take some step in aid of 
execution”— Application for transfer of 
to proper Court under wrong but bona fide belief 
that property is within jurisdiction of another Court 

— Application is in accordance with law and for 
step in aid of execution. 

Where a decree-hclder comes to Court with an ap¬ 
plication Iona fide asking for a relief cn facts alleged 
in the petition which if the facts are proved he would 
be entitled to obtain and the application is made to lh» 
proper Court having jurisdiction to grant the relief 
asked for, the fact that that Court came to * wrong 
decision cn the facts would not make the appJ***»* ,tr 
any the less an application not in accordance with tow 
and the step the decree-holder has pursued not »*tep 
in aid of execution though it turns out to be a wr °^£ 

step in the end. . VV. A. 

Where owing to reshuffling of the territorial1 juriad 
ticn of the Court the decree-holder bona fide but wrong , 
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thinking that the property to be attached was within 
the jurisdiction cl another Court applied for transmis¬ 
sion of the decree to that Court and the Court passing 

*r£ nn Y 88IOn orders was ftlso under the same belief. 
Meld that the mistake was one of fact and not of 
law and the application of the decree-holder was in 
accordance with law and was step in aid of execution : 
?® A * l ' R ; 1939 Mad. 378 ;■ 32 A. I. R. 1945 Mad. 

a 52 t a r? d A - h K ' - 1940 Pllt - 677 - Re! - on; 19 
A. I. R. 1932 Pat. 309 and 9 A. I. R. 1922 Pat. 188 

D ' s J xn 9- t [l’aras 2 and 3] 

Tt \—2i n : ~(’ 42 ' Com *) Lim -Act, Art. 182, N. 55B 

Cases referred : — 

VerifierV dh ^ J n 827 : 26 A- I. R - 1939 Mad. 
2 p' ( i San ? npi)a v - Siddalingayya. 

I ^ « ; 19 A \ L R - 1932 I'at 309 : 142 

I. C. lo5, Situ) F rnsad \\ Baba Lai. 

3 ;<!»> 1 Pft *' ®* 51 : 9 A. 1. R. 1922 Pat. 188 : 67 I. C. 
o3b, Amrit Lai v. Muralidhar. 

4. ( 45} 58 M. L. W. 300 : 32 A. I. R. 1945 Mod. 352, 
Ayyanna Goundan v. Tandavan Chettiar. 

5. ( iO) 35 I. C. 614:4 A. I. R. 1917 Mad 623 
Ramachandra Naidu v. Tirupathi Naidu 

i { C 4 W- X \ R * 1940 Pilt - 677 : 19 Pa ‘- 3 *4 : 191 
• i. u 695, Bisundeo v. Ragliuuath Prasad. 

A. Sundaram Iyar — for Appellants. 

A ' V ' V'wanatha Sastri — for Respondents. 

Judgment. — The plaintiffs decree-holders 

?h« VG Tv e J. r ! ed , ^ appeal a « aina * the order of 
the District Judge of North Arcot at Vellore 

dismissing the execution petition filed by them 

on the ground that it was barred by limitation 

after sett.ng asule the order of the learned 

Distnct Munsif of Tirupattur allowing execution 

to proceed, Jhe plaintiffs obtained a final decree 

of 0 thf'^°'f 33 ! t im ° n the Cle of tbe Court 
of the District Munsif of Tirupattur on foot of 

a mortgage The final decree is dated 30-1M937 

The property comprised in the mortgage is 

situate m Kalliyur village in Gudiyattam Taluk. 

ny reason of the reshuffling of the territorial 

jurisdiction of the Courts the plaintiffs thought 

that the property was within the jurisdiction of 

the District Munsif’s Court of Vellore and filed 

^l- 1 - 1939 tbe brsfc Execution Application no is of 
1938 which was ordered on 7-1-1-38 but nothing 
further was done in pursuance of tbe order. On 
-1-3941 tbe second execution application F. a. no. 6 
o 1911 was filed in the Tirupattur Court and again 
an order for transmission was made on H-l-1941. 
thl further steps were taken in that Court 

Court WaS prGSll ™bly returned to the 

r “ ase;i “>e decree winch necessitated 

a thud appheafon E. a. ko. 46. of 1942 filed on 
Vellore Cm, r rt T S h mia3 ' 0n ° f the deCree *° the 

24 3 194C.„ wv.- T , hlS W ? 3 “ Rain 0rder «l on 

24-3-1942 and this time after the order of trans 

on the decree-holders filed 

Execution petition No. 107 of 1942 f or sale of 

he properties The application was not pressed 

Serf h ? ee - h ? Id " 3 «, th0 Judgment-debtors 

S.in C0 " tentl0n tbat ^ was barred by 
nutation as the prior execution applications 


were not applications in accordance with law to 
take a step in aid of execution. On 9.11.1944 the 
decree.holders filed a fresh execution petition 
E p. No. 940 of 1944 in the Tirupattur Court for 
sale of the properties. The judgmentdebtors 
repeated then- objection that the execution was 
barred by limitation. This contention was oyer- 
ruled by the learned District Munsif and he 
directed execution to proceed but on appeal 
however the learned District Judge set aside the 
order of the learned District Munsif and dis¬ 
missed the application as having been barred by 

limitation. The appellants complain a-ain^t 

this order. 

[2 ?. The < J UGstion 'll this appeal therefore is who. 
ther the prior execution applications were applic-i. 
tions in accordance with law to take a step in aid 
Of execution of the decree within the meaning of 
Alt. 482 cl. (5), Limitation Act. It is urged°on 
behalf of the appellants that as in the execution 
ippheat.ons a relief which the Tirupattur Court 
could not have granted was claimed they were 

r ” PP r i0nS accol ' daDce with law and 
ere not steps in aid of execution of the decree 

It now turns out that the decree-holders-appol- 

he T 9 UDder a U,ist(lk0 in thinking that 

n“ 3 3ltuate within the jurisdiction 
0 the \ ellore Court while in fact the properties 

a l along were within the territorial jurisdiction 

of Tirupattur Court. The Court also, in granting 

the applications, was under the mistaken ini- 

pre-sion that it had no jurisdiction to sell 

the properties and that the decree should be 

elution to the Vellore Court. No 
doubt the order of transmission made by the 
Tirupattur Court as it now turns out was a 
rong order but the error arose by reason of 
he fact that it was mistakenly assumed that 
the pioperties did not exist within the jurisdic 
tion of the Tirupattur Court. The applications 

holde Ilmdf l t0 ,V lr0r ' er C ° Urt in which the decree- 
holders asked for a relief on facts which if truo 

could have enabled them to execute the decree 

n \ ellore Court. As the basis of the orders ofi 
transmission was a mistake of fact and not a 
mistake of law I think this case falls within thel 
principle of the decision of a Bench of this' 
Court in 1939 -t M. L. j. 827.1 In that case a 
decree-holder filed an execution petition beforo 
the Court which passed the decree asking it 
to transmit the decree for execution to the l.frst 
( la»s Subordinate Judge's Court at Bellary In 
fact no such Court was in existence at the time 
and he Court which passed the decree could 
not have made an order of transmission to 
that effect. Still the learned Judges hold that 
the application was one in accordance with law 
and amounted to a step in aid of execution. The 
very decisions relied on for the respondents in 
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11 pat. 785 2 and 1 rat. 651 3 were considered by 
the Bench. It is stated in that judgment after 
referring to these decisions : 

“We do not think that any of these decisions has any 
bearing upon this case because in all of them the ap¬ 
plication was made for transfer to a Court actually in 
existence but without pecuniary jurisdiction to execute 
the decrees, a mistake of law which the petitioner 
could have avoided, This is not, we think, the same as 
applying for transmission to a Court which does not 
exist but which the petitioner wrongly believes to exist. 
This is a mistake of fact in our opinion.” 

To the same effect is the decision of a single 
Judge of this Court in 58 M. L. W. 300. 4 In that 
case Somayya J. had to consider a case in which 
the application was one to arrest the judgment- 
debtor who was adjudicated an insolvent and 
obtained an order of discharge and could not he 
arrested. Following the decision in 85 I. c. 
C»14 5 ot Spencer and Krishnan JJ. the learned 
Judge held that notwithstanding that the appli¬ 
cation asked for a relief which was no longer 
available against the defendant it was still an 
application in accordance with law. The Tatna 
High Court has also taken a similar view in 
A. I. B. 2910 rat G77. c 


and not of law, it would not apply to the present/ 
case as the mistake was one of law and not of 
fact. In this, in my opinion he is clearly 
wrong. 

[4] The result is this appeal is allowed, the 
order of the learned District Judge is set aside 
and that of the District Munsif is restored with 
costs here and in the Courts below. The learned 
District Munsif will take the execution petition 
into consideration and dispose of the other ques¬ 
tions, if any, raised by the judgment-debtors. 

[5] Leave refused. 

c.R.k./d.h. Appeal allowed. 

A. I. R. (35) 1948 Madras 340 [C. N. 170.] 

Happell J. 

Maharajah Sri Sri Rajah Saheb Mehr- 
lan Dhosthan Raja'Sri Rao Swetaclialapathi 
Ramakrishna Ranga Rao Bahadur Vane, 
Rajah of Bolbili — Petitioner v. Maradana 
Venku Baidu — Respondent. 

Civil Revn. Petn. No. 706 of 19-16, Decided on 
15-10-1947, from order of Sub Judge, Cliicncole, D/* 
11-1-1947. 


[3] In view of these decisions, I think tLat 
where a decree-holder comes to Court with an 
application Iona fide asking for a relief on facts 
alleged in the petition, which if the facts are 
proved he would be entitled to obtain, and the 
application is made to the proper Court having 
jurisdiction to grant the relief asked for, the fact 
that that Court came to a wrODg decision on the 
facts would not make the application any the 
less an application not in accordance with law. 
It may be that the order of the Court is wrong 
as it ultimately turns out but does not mean 
that the step he has pursued is not a step in aid 
of execution though unfortunately it turns out 
to be a wrong step in the end. All that the law 
requires is that there should be a step in aid of 
execution and is not concerned with the question 
whether that step ultimately turns out to be an 
infructuousor a wrong step. The appellants in the 
present case have throughout acted bona fide in 
thinking that the property in fact existed 
within the territorial jurisdiction of the Vellore 
Court. Not only they but also the Court at Tiru- 
pattur which passed the various transmission 
orders was also under the same belief. In these 
circumstances it is difficult to see why the ap¬ 
plications made by the decree-holders are not 
applications in accordance with law and the 
steps they took are not steps in aid of execution. 
The only ground on which the learned District 
Judge differed from the learned District-Munsif 
was that, according to him, though the principle 
in 1939-1 M. L. J. S27 1 would have applied to 
the facts of the case if the mistake is one of fact 



(a) Civil P. C. (1908), O. 47, R. 4 (2), Proviso (b) 
and R. 7 (1) (b) — Words “strict proof” in Pro¬ 
viso (b) mean formal proof and not sufficiency of 
proof — Affidavit held did not amount to strict 
proof of fact stated therein. 

The words “strict proof” in R. 4 (2), Proviso (b) 
mean proof according to the formalities of law and no 
the sufficiency of preof. The duty of the appellate 
Court is to ascertain whether there has been proof ac¬ 
cording to the formalities of law and not whether the 
proof convinces it that the new matter or evidence was 
not within the knowledge of the applicant and could 
not be adduced by him when the decree or order was 
passed or made. The question of the sufficiency of the 
preof is a question solely for the Court of first instance: 
3 A. I. R. 1916 Cal. 521 ; 20 A. I. R. 1933 Mad. 217 
and 26 A. I. R. 1939 Mad. £89, Btl. on; 29 A. I. R. 
1942 Mad. 511, Not foil. 3, 4] 

Although delivery of possession to A, the decree- 
holder auction-purchaser, was mRde on an application 
made by him for that purpose, A again made an appli¬ 
cation for delivery of possession which was dismissed 
as barred by limitation. A then filed an application for 
review of 'that order on the ground that when the 
second application for delivery of possession was made 
it was not within his knowledge that delivery had 
already been effected. An affidavit was trade to the 
effect and it wrs prayed that the second application for 
delivery of possession should be dismissed not cn the 
ground of limitation but on the ground that it was 
unnecessary: 

Held that the affidavit which was the only evidence 
produced and which did no more than baldly state that 
the fact of delivery of possession was not jnlMn * he 
knowledge of A, which on the face ot it shou d ave 
been perfectly well known to him, without giving any 
explanation of the ignorance could not be sai 

complied with the formalities of>w and therefore did 

not amount to strict proof of the ignorance o ' 

very of possession. *■ J 

Annotation;—(’44-Com.) C. P. C., O. 47, R. 4, N. 6. 

Pts. 3, 4, 5. 
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(b) Civil P. C. (1908), O. 47, R. 4 (2), Proviso (b) 

—Words “was not within.passed or made” 

are implicitly qualified by the words “after the 
exercise of due diligence.” though proviso makes 
no mention of exercise of due diligence. [Para 41 

Annotation (’44) C. P. C., 0. 47. R. 4, N. 5. 

(c) Civil P. C- (1908), O. 47, Rr. 1 and 4— 
Auction sale — Delivery effected on application by 
auction* purchaser—Second application for delivery 
dismissed — Application for review held should 
never have been allowed. 

On an application made by the auction-purchaser 
delivery was effected. The auction-purchaser, however, 
made another application for delivery which was dismiss¬ 
ed as barred by limitation. The auction-purchaser then 
made an application for review of the order dismissing 
his second application on the ground that the appli- 
cation on which that order was passed was un¬ 
necessary because delivery had actually been effected 
on his first application and it was prayed that the 
second application should be dismissed not on the 
ground that it was barred by limitation but on the 
ground that it was unnecessary in view of the fact that 
delivery had already been effected : 

Held that the application for review should never 
have been allowed. If the auction-purchaser had taken 
delivery and was in possession, bis second application 
was no doubt otiose even if in time; but the order dis¬ 
missing it could not affect him adverselv and no object 
could be served by having the order 'dismissing the 
second application on the ground that it was barred 
by limitation, set aside. [p ftra 21 

Annotation (’44-Cora.) C. P. C., 0. 47, R. l. 

N. lob* 


Cases referred :— 

1. (T5) 42 Cal. 830 : 3 A. I. R. 1916 Cal. 521:29 I C 
282, Abed Khondkar v. Mahindralal Do. 

2. (’33) 20 A. I. R. 1933 Mad. 217 : 145 I C 7GG 
Seeramma v. Seshamma. 

26 nt i L u R * 19 i? Mad * 289 - Mutbusam: 
Naicker v. Chidambaram Chittiar. 

4. (’42) 1942-1 M. L. J. 278 ; 29 A. I. R. 1942 Mad 

511 : 202 I. C. 86, Ahmed Khan v. Venkatachala- 
mayya. 

Alladi Kuppustvami — for Petitioner. 

S. Itamamurthi — for Respondent. 


Order. —This is a petition for the revision of 
a judgment of the Subordinate Judge of Chica- 
cole by which he set aside an order made by the 
District Munsif of Parvatipur reviewing a pre- 
yioua order of his made in E. A. No. 690 of 1944 
in O. S. No. 574 of 1918 by which he dismissed 
that application on the ground that it was bar- 
ted by limitation, ^he petitioner filed a decree in 
this suit (o. s. No. 574 of 1918) and in execution 
of it brought the property to sale in E. P. No. 9 
of 1939. The sale was confirmed on 18-4-1940 and 
in E. a. No. 656 of 1941 the petitioner applied for 
delivery of the property. An order for delivery 
was made, and according to the record, delivery 
was actually effected on 25-7-1941. Thereafter 
the petitioner filed another application, E. A. 
No 690 of 1944 praying again for the delivery 
of the property. This petition was dismissed on 
the ground that it was barred by limitation by 
reason of the fact that it was filed more than three 
years after the confirmation of the sale, and it 
is not denied that the application fell to be dis¬ 


missed for this reason. The application out of 
which this civil revision petition arises, E. A. 
No. T13S of 1944, was then made for a review of 
the order in E. A. No. 690 of 1944 on the ground 
that the application on which that order had 
been passed was unnecessary because delivery 
had actually been effected in E. A. no. G5G of 
1941 on 25-7-1941, and it was prayed that the 
application should he dismissed nob on the 
ground that it was barred by limitation but on 
the ground that it was unnecessary in view of 
the fact that delivery Imd already been effected. 
The District Munsif, as already stated, reviewed 
his previous order, but the learned Subordinate 
Judge allowed the appeal to him, and restored 
the order passed in E. A. no. GUO of 1911 dis¬ 
missing that application on the ground that it 
was barred by limitation. 

[ 2 ] On merits there can be no question that 
the learned Subordinate Judge was right and 
that the application for review should never 
have been allowed. If the property was actually 
delivered to the petitioner on 25 - 7-1941 and he 
remained in possession of it, no object could be 
served by having the order, dismissing E. A. 
No. 690 of 1944 on the ground that it was barred 
by limitation, set aside. If the petitioner had 
taken delivery and was in possession, his appli¬ 
cation, E. A. NO. 690 of 1944, was no doubt 
otiose even if in time, but the order dismissing 
it could not affect him adversely. Moreover, it 
was a correct order in the circumstances, and 
there was accordingly no ground for reviewing 
it. It is argued, however, by learned counsel for 
the petitioner that it was not open to the learn¬ 
ed Subordinate Judge to reverse the decision of 
the District Munsif on merits and that, in fact, 
no appeal from the decision of the District 

Munsif lay. Order 47, R. 7, Civil P. C. provides 
that : 

An order of the Court rejecting the application (i.e. 
for review) shall not be appealable; but an order grant- 

n PPl |ca ti° n may be objected to on the ground 
that the order was : (a) in contravention of the pro¬ 
visions of R. 2, (b) in contravention of the provisions 
of R. 4, or (c) after the expiration of the period of 
limitation prescribed therefor and without sufficient 
cause.” 

There is no question in the present case of the 
order made by the District Munsif contravening 
the provisions of R. 2 or that the application 
was made after the expiration of the period of 
limitation prescribed. The question is whether 
the order was in contravention of the provisions 
of R. 4. Order 47, Rule 3, sub-r. 2 provides that : 

“Where the Court is of opinion that the application 
for review should be granted, it shall grant the same ; 
provided that : 

(b) no such application shall be granted on the 
ground of discovery of new matter or evidence which 
the applicant alleges was not within his knowledge, or 
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could not be adduced by him when the decree or order 
was passed or made, without strict proof of such 
allegation. M 

In the present case review was prayed for on 
the ground that when the application for deli- 
very (e. a. no G90 of 1944) was made it was not 
within the knowledge of the petitioner that 
delivery had already been effected on 25 - 7 - 1941 . 
The application was supported by an affidavit 
and the respondent by a counter affidavit denied 
the truth of the petitioner’s affidavit. The 
learned Subordinate Judge after considering the 
facts and the circumstances of the case did not 
believe that the application for review was made 
in good faith or that the petitioner when he 
filed E. A. No. G9o of 1944 was unaware of the 
fact that delivery had already been ordered and 
recorded in E. A. No. C5G of 1941. 


[3] Learned counsel for the petitioner con¬ 
tends that the lower appellate Court was 
not competent to consider the sufficiency of 
the proof that when E. A. no. 690 of 1944 
was filed the order paseed on e. a. no. G5G 
of 1941 was not within the knowledge of the 
petitioner. The words “strict proof” in o. 47 , 
R. 4, proviso (b) to sub-r. 2, it is argued, mean 
only formal proof, the sufficiency of which is a 
question for the Court which hears the review 
petition, the appellate Court being concerned 
only with the question whether formal proof in 
accordance with law had been adduced. For the 
view propounded, learned counsel relies on the 
decision of the Calcutta High Court in 42 cal. 
830, 1 a decision which, as he points out, has been 
followed by the Bombay High Court and by 
single Judges of this Court in A. I. r. 1933 Mad. 
217 2 and A. I. K. 1939 Mad. 269. 3 Jn 42 Cal. 830 1 

Jenkins C. J. said : 

‘ The word ‘proof ordinarily has one of two mean¬ 
ings; either the conviction of the judicial mind on a 
certain fact, or the means which may help towards 
arriving at that conviction. The u-e of word ‘strict’ 
seems to me to point to the second of these two mean- 
ings, and the strict proof, in my opinion, means 
anything which may serve directly or indirectly to 
convince a Court, and has been brought before the 
Court in legal form aod in compliance with the require¬ 
ments of the law of evidence. It is the formality which 
is prescribed and not the result that is described.” 


Woodroffe J. said : 

“This ruJe (Cl. (b) of sub r. 1, R. 7 of 0. 47) does 
not, I think, refer to the weight or sufficiency of the 
evidence. If the legal formalities are observed,'it is no 
objection that the probative force of evidence legally 
frivm^n^PPears to be different to the appellate Court 

* t . he Court S^nting review . . . 
f j; .... lu “y opinion, means proof according to 
the formahties of law. It does not refer to sufficiency 
of proof in securing a particular conviction.” 

According to this decision, therefore, the duty 
of the appellate Court is to ascertain whether 
'there has been proof according to the formalities 
‘ of law and n °t whether the proof convinces it 


that the new matter or evidence was not within 
the knowledge of the applicant and could not 
be adduced by him when the decree or order 
was passed or made. The question of the suffi- 
ciency of the proof is a question soley for the 
Court of first instance. My attention has been 
drawn to a decision of Burn J. reported in 1942- 
1 M. L. J. 278* in whice he dissented from the 
decision of the Calcutta High Court cited above 
and the decisions of the two single Judges of this 
Court which followed that decision. Burn J. was 
of the opinion that strict proof means proof 
which is sufficient to convince the Court of the 
truth of the allegations made and that it is open 
to an appellate Court to go into the question of 
the sufficiency of the proof accepted by the lower 
Court. In view of the preponderance of autho¬ 
rity on the other side I do not think it is open 
to me to follow this decision of Burn J. In the 
present case, however, even if the meaning 
attached to "strict proof” in 42 Cal. 830 1 is ac¬ 
cepted, it seems to me that the order of the Dis¬ 
trict Munsif was in contravention of the provi¬ 
sions of R. 4 and that for that reason the lower 
appellate Court was right in setting the order 
aside even if it was not right in the view that it 
was open to it to go into the merits of the case 
and decide the appeal on the ground that on 
merits the application should have been dis¬ 
missed. 

[4] Rule 1 of 0 .47 gives as a ground for an ap¬ 
plication for review of judgment by an aggrieved 
person the discovery of new and important matter 
or evidence which after the exorcise of due 
diligence was not within his knowledge or could 
not be produced by him at the time when the 
decree was passed or order made. The proviso to 
sub-r. 2 of R. 4 of O. 47 makes no mention of the 
exercise of due diligence, but it is clear that the 
words “was not within his knowledge or could 
not be adduced by him when the decree or order 
was passed or made" are implicitly qualified 
by the words "after the exercise of due dili¬ 
gence.” In the affidavit filed by the petitioner 
there is no attempt at all (o show that at the 
time when he filed E. A. no. 690 of 1944 he was 
unaware of the fact that the property had al¬ 
ready been delivered to him in spite of the 
exercise of due diligence on his part. On the 
contrary, the reason given for the surprising 
ignorance of the previous delivery of the pro¬ 
perty is that after the delivery there had been 
some changes in the office staff. Moreover, 
not only is no adequate reason for the want of 
knowledge of the previous delivery given in the 
affidavit; but the question of the exercise of due 
deligence or want of knowledge by the petitioner 
was not considered at all by the District Munsif. 
Accepting the view that strict proof means not 
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efficiency of proof but the formalities of proof 
in accordance with law it seems to me impossible 
to say that those formalities have been complied 
with by an affidavit which does no more than 
baldly state that something was not known to 
the petitioner at the date when the order was 
made in respect of which the review petition 
had been filed without offering any adequate 
explanation of his ignorance of what, on the 
face of it, should have been perfectly well known 
(to him. In my opinion, in the present case the 
jaffidavit which was the only evidence adduced 
Jby the petitioner does not amount to strict proof 
of the allegation that the fact of previous deli- 
jvery was not within his knowledge at the time 
[when the order in E. A. no. 690 of 1941 was 
•passed. It is plain that with the exercise of 
treasonable diligence the evidence with regard to 
the fact that delivery had already been effected 
could have been adduced by him in tho course 
of the hearing of E. A. No. 690 of 1944 . In that 
view, the order made by the District Munsif of 
Parvatipur reviewing his previous order was in 
contravention of the provisions of R. 4 so that 
the judgment of the Subordinate Judge setting 
aside that order was correct, although not 
altogether for the reasons given by him. This 
petition is dismissed with costs. 

C.R.k./g.n. Petition dismissed. 

A. I. R. (35) 1948 Madras 343 [C. N. 171.] 

Satyanarayana Rao J. 

Govindan Nair — Appellant v. Naga- 
thu&hanammal and another—Respondents. 

Appeal No. 69 of 1946, Decided on 17-10-1947 from 
decree of City Civil Court, Madras, D/- 1-2-1946. ’ 

Partnership Act (1932), Ss. 4 and 6 — Partners 
and eo-owners — /land B purchasing tea shop, 
leasing it and dividing rent— A and B are co-owners 
and not partners. 

Where A and B purchase a tea shop, contributin'' 
towards the price in equal moieties, and lease the 
<»mmon property for rent and divide the rent equally 
between themselves tho relationship constituted between 
the parties is that of co-owners only and not of 
partners. [Paras 1 2] 

K. Sanjeeva Kamalh — for Appellant. 

T. K. liangasicami — for Respondents. 

Judgment. — On tho facts that emerge in 
this case it is difficult to sustain the finding of 
the Earned Judge that tho plaintiff is a partner 
with defendant l in the tea shop and that this 
amt is cognizable by the City Civil Court. 
According to the plaintiff, the tea shop was 
purchased for a sum of Rs. 816 - 8.0 including the 
additional expense incurred for purchasing uten- 
sils, etc., and that out of this sum defendant l 
contributed a half, i. o., Bs. 423-1.o. According 
to the plaintiff the shop was leased by the plain. 
t»ff and defendant 1 on a daily rent of Rupees 
4-8-0 and the rent was being divided between 


them both. According to defendant 1 , however, he 
is the exclusive owner of the shop and the plaintiff 
has no interest in it. The plaint was framed on 
the footing that the plaintiff and defendant 1 are 
partners each owning a half share in tho business 
and the plaintiff seeks to obtain a decree dissolv¬ 
ing the partnership and for accounts. Defen¬ 
dant 1 raised the objection that tho City Civil 
Court had no jurisdiction to entertain the suit 
as there was no partnership and the only right 
of the plaintiff, if she established her right to a 
half share in the property, was to get an ascer¬ 
tained amount of bs. 2-4-0 per day being her 
share of the rent. On these allegations the*only 
question that arises for decision is whether 
defendant l is the exolusive owner of the tea 
shop or whether the plaintiff and defendant 1 
are joint owners. Even according to the facts as 
alleged by tho plaintiff the relationship consti- 
tuted by them would not be a partnership. 
JSothing more is done by the parties than utilis- 
mg the common property and obtaining a return 
or such use by leasing the property for rent. 

I he contribution made by the plaintiff and 
attendant l towards the price for tho acquisi¬ 
tion of the property in equal moieties would 
only mako them co-owners and not partners. 
Iliey never carried on any business but only 
obtained a return by using the common pro¬ 
perty. The distinction between part ownership 
and partnership is no doubt very difficult to 

define. As pointed out by Lindley on Partnership, 
Edn. io at page 32: 

“If each owner does nothing more than take hia 
share of tho gross returns obtained by the use of tho 
common property, partnership is not the result.” 

At page 33 the learned author observes • 

"Moreover, part owners who divide what is obtained 
by the use or the employment of the thing owned aro 
not thereby constituted partners. For example, if two 

l!n? n ?n ,n ii e0 T\ 0n 01 ll , house let and divide tho 
rent equa ly between them, thoy are not partners 

a ough they may pay for the repairs out of the rents 

before dividing it. So two persons who are co-owners of 

and* \h? r T’ Qnd Sbu ?\ ll,s Y' nniD 8 3 0n th * one hand, 

' he c *P ense9 of hl « keep on the other, are not 
partners but co-owners only. M 

This last illustration in my opinion exactly 
applies to the facts of the present case. The 
same distinction is provided by Expin. 1 to S. c 

1 a . r ,u ner f hl P Act - which reftds a3 follows: 

1 he sharing of profits or of gross returns arising 
iom property by persons holding a joint or common 

interest in that property does not of itself make such 
persons partners.” &uc ' 11 

C ? ] .f S already, it is very difficult to 

apply the definition of partnership contained in 
8. 4 of the Act to the facts of the present case 
as the plaintiff and defendant l did not carry on 
any business in respect of tea shop except 
leasmg the common property for rent. I am/ 
therefore of opinion that in this case the essentials! 
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that go to constitute the relationship of partner¬ 
ship are wanting and that if the case of the 
plaintiff is true, she was merely a part owner 
with defendant 1 . In this view of the case, the 
learned City Civil Judge had no jurisdiction to 
try the suit. The appeal is therefore allowed 
and the decree of the lower Court is set aside. 
The plaint will be returned for presentation to 
the proper Court. Defendant 1 undertakes not 
to draw the money deposited by him in the 
City Civil Court for a period of two months 
from this date and also not to alienate any of 
the movable properties of the tea shop. The 
plaintiff will take immediate steps to present 
the plaint in the proper Court and obtain the 
necessary orders, if so advised. The appellant is 
entitled to costs here and in the Court below. 

C.R.K./g.N. Appeal allowed. 

A. I. R. (35) 1948 Madras 344 [C. N. 172.] 

Satyanarayana Rao J. 

Vai Em. Vayyapuri Vathiar—Petitioner 
v. R. Somianarayana Iyengar and others — 
Respondents. 

Civil Revn. Petn. No. 1114 of 1946, Decided on 
11 12 1947, from order of Sub-Judge, Devakottai, in 
0. S. No. 79 of 1945. 

(a) Court-fees Act (1870), S. 7 (iv) (c), proviso 
(Mad)—Valuation —Moveable property cannot be 
taken into consideration. 

In arriving at the value on the basis of the proviso 
added by Madras amendment to S. 7 (iv) (o), the move- 
able property cannot be taken into consideration. 

[Para 1) 

Annotation:—(’44-Com.), Court-fees Act, S. 7 (iv) 
N. 26. 

(b) Court-fees Act (1870), S. 7 (v) (c) and (e) — 
Inam land with cocoanut trees—Land to be valued 
under cl. (c) and not under cl. (e). 

Where the land is inam land falling under S. 7, 
Cl. (v) (o), Court-fees Act, the fact that thpre 
are cocoanut trees in the land is no ground for requir¬ 
ing the land to be valued on such basis, i. e., as a 
garden under cl. (e) of S. 7 (v): 5 A. I. R. 1918 Mad. 
805, Ref. [ Para !] 

Annotation: (’44-Com.), Court-fees Act, S. 7 (v). 
N. 28. 

Case referred :— 

1. (’17) 40 Mad. 824 : 5 A. I. R. 1918 Mad. 805 : 39 
I. C. 254, Kullappa Goundan v. Abdul Eahim. 

G. R. Jagadisan for A V. Viswanatha Sastri and 
N. C. Srinivasan —for Petitioner. 

R. Gopalasicami Ieyngar —for Respondents. 

Order. — This is a revision petition filed 
against the order of the learned Subordinate 
Judge of Devokottai directing the plaintiffs to 
pay court-fee on an amount of Rs. 14,200. The 
plaintiffs claiming to be the hereditary trustees 
of a temple instituted the suit for a permanent 
injunction restraining the defendants from in¬ 
terfering with the plaintiffs’ management of the 
suit temple and its properties, delivery of ca sh 
and moveables collected on 13th March 1945 and 


A. U 

declaration that the plaintiffs are the sole 
trustees and managers of the Poeisolla Meyya 
Ayyanar temple at Sankarapuram. These re¬ 
liefs were valued separately. As regards the in¬ 
junction they paid coart-fee of Bs. 100 undei 
S. 7, clause (iv) (d), Court-fees Act. As re¬ 
gards the relief for account they paid court-fee 
of a sum of Rs. 400 under S. 7, cl. 1; for declara¬ 
tion they paid a fixed fee of Rs. ICO under sch. II, 
Art. 17-B. The Court below on a consideration 
of the allegations in the plaint came to 
the conclusion that the relief for declaration 
and injunction fell under S. 7, cl. (iv) (o), 
Court-fees Act, the relief for injunction being 
consequential on the relief for declaration. This 
view of the learned Judge is no doubt correct 
but under the proviso to S. 7, cl. (IV) (c), 
Court-fees Act added by the Madras amend¬ 
ment, where the relief sought is with reference 
to any immoveable property, such valuation 
shall not be less then half the value of the 
immoveable property calculated in the manner 
provided for by paragraph V of S. 7. The 
learned Judge in the Court below has taken into 
consideration in arriving at the value on the 
basis of the proviso the moveable properties also 
which, in my opinion, is wrong. The immove¬ 
able property owned by the temple consists of a 
cocoanut tope of the extent of 12 or 13 acres and 
it is also alleged that the temple also owns other 
lands about which I am not able to find evi¬ 
dence on record. The learned Judge valued this 
tope under s. 7, cl. (v) sub-clause (e) as if it is a 
garden and, therefore, directed the plaintiffs to 
pay the court-fees on half the market value of 
that property. From the plaint it will be seen 
that this tope is really an inam land falling 
under S. 7, cl. ( 5 ) (c) Court-fees Act. Under 
this clause the value for purpose of court-fee i3 
15 times the net profits. In 40 Mad. 824, 1 it has 
been held that if the land is assessed land fal¬ 
ling under S. 7, cl. (v) (b) the fact that there is a 
cocoanut tope in such land would not bring 
such land under S. 7, cl. (v) (e), Court-feea 
Act. On the analogy of that decision I think| 
where the land is inam land falling under 
S. 7, cl. (v) (c), Court-fees Act, the fact that 
there are cocoanut trees in the land is no ground 
for requiring the land to be valued on such 
basis. I therefore hold that the cocoanut tope 
should be valued on the basis of 15 times the 
net profits. There is no evidence on record re¬ 
garding the profits from this tope. I am there¬ 
fore unable to fix the court-fee payable on that 
basis. The learned Judge in the Court below 
will, therefore, fix the value of the tope on that 
basis, exclude the value of the moveables ana 
include the value of any other lands which th& 
temple is proved to own on the basis of valua- 
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tion under s. 7, cl. (v), Court-fees Act and 
give an opportunity to the plaintiff to pay 
court fee on half such value. Of course, under 
S. 8, Suits Valuation Act, the value arrived at 
under S. 7, cl. (iv) (c) will also be the value for pur¬ 
poses of jurisdiction. The plaintiffs in the plaint 
have given separate valuations for injunction 
and for declaration which of course on that 
basis would be the value also for purposes of 
jurisdiction. But now it has been held in this 
case that the declaration and injunction are re¬ 
liefs falling under S. 7, cl. (v) (c); the value as 
given in the plaint for those reliefs need not be 
added for purposes of jurisdiction. The only 
addition that should be made for the valuation 
arrived at under 8. 7, cl. (iv) (c) is the value 
given in the plaint for accounts namely the 
sum of Rs. 400. This amount will be added to 
the amount ascertained under the proviso to 

S. 7, cl. (iv) (c) for purposes of arriving at the 
value of jurisdiction. 

[3] The result is that this civil revision peti- 
tion is allowed, the order of the Court below is 
set aside and the matter is remanded for dis¬ 
posal in the light of this judgment. There will 
be no order for costs in this Court. 

c.r.k./s.C. Petition allotced . 


[Case No. 173.] 

A. I. R. (35) 1948 Madras 345 

Horwill J. 

Yangalasetti Thirupathaiah — Petitione 

v. Kopalle Mangapathi Rao and others - 
Respondents. 

i- . * e l D - Pet ?* No - 126 of 1946, Decided o 
5-12-1947, from order of District Judge, Guntur D, 
26-11-1945. * 1 

(a) Court-fees Act (1870), S. 7 (iv) (c) _ Suit fo 
declaration that suit land was trust properly, lha 
its alienation was void and for consequential relie 

--Court-fee should be paid for two separat 
declarations. y 

Where a suit is brought for a declaration that tb 
suit land was trust property, that its alienation b’ 
defendant was void nnd for a consequent injunctior 
restraining tho defendants from interfering with th< 
plaintiffs’ possession, court-fee should be paid foi 
wo separate declarations with one consequential relic 

hccrn R y n ?l ,DjUn0ti ? n: f0r ’ U cannot directly follow tha 

Z:Tj b 7'T^ Was . trust could not b, 

alienated Parties are sometimes lawful!., 

[Para 2' 

Annotation : C44.Com.) Ccurt-fees Aet S. 7 (iv) (c) 

(b) Court-fees Act (1870). S. 7 (v) . . 

value!* nd belongin& to tem P Ie m *y have markei 

Agricultural land belonging to a temple may be trust 
property and ordinarily inalienable and yet may have 
great market value. [P a r a 31 

: ^ 44 ' Com *) Co urWees Act, S. 7 (v), 


Case referred .— 

1. ('23) 46 Mad. 782 : 11 A. I. R. 1924 Mad. 19 : 71 

, C- 198 (F 13), Rajagopala Naidu v. Rainasubramania 

Iver. 

% 

V. Suryanarayana — for Petitioner. 

The Government Picador — for Respondents. 

Order.- — The petitioner wag defendant l in 
0 . S. No. 571 of 1944 on the file of the District 
Munsif’s Court, Guntur, the suit being one for a 
declaration that the suit plot of land was trust 
property, that its alienation by defendant 2 in 
favour of defendant 1 was void, and for a con¬ 
sequent injunction restraining the defendants 
from interfering with the rightful possession of 
the plaintiff. The suit was decreed. In appeal by 
the petitioner (defendant l), the learned District 
Judge found that the proper court-fee to be paid 
would be for two separate declarations with one 
consequential relief by way of injunction. Ho 
was also dissatisfied with the value placed upon 
the site and directed the appointment of a com. 

missioner at the petitioner’s expense to ascertain 
the value. 

[ 2 ] I have no doubt that the learned District 
Judge was right in holding that two independent 
declarations were asked for and that separate 
fees will have to be paid; for it would not 
directly follow that because the property was 
trust property it could not be alienated. Trust 
properties are sometimes lawfully alienated. 

[3] It is argued that the suit property has no 
market value. For this contention, support is 
sought in 4G Mad. 782, 1 in which a Full Bench of 
this Court held that a temple had no market 
value. It was contended that it had some value 
based on its materials; but the learned Judges 
held that there could be no market for a temple 
as such and that therefore it had no market 
value. That argument would not, however, apply 
to the suit site, which certainly has a market 
value. As the learned Government Pleader I 
pointed out, agricultural land belonging to a 
temple may be trust property and ordinarily 

inalienable, and yet may have great market 
value. 

[ll The learned District Judge has certainly 
power under s. 9, Court-fees Act, to appoint a 
commissioner; but a difficulty arises, because the 
commissioner was not appointed at the instance 
of any party; and so it is rather difficult to 
know who in equity would have to pay the 
costs of. the commissioner, at any rate in the 

event of its being found that the market value 

i3 as stated by the plaintiff. If, however, the 
appointment of a commissioner is warranted 
under S. 9, he must be paid, and the only person 
who can pay him is the plaintiff himself. The 

learned District Judge should, of course, have 

regard to the limited value of the property. In 
appointing a commissioner, he will doubtless see 
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that unnecessary expense is not incurred; e.g., an second appeal, which is confined to the claim 
amin or some person who is not likely to dem- for rent, the plaintiff conceding that the defen- 
and a high fee may be appointed as commissioner, dant cannot be evicted in view of the provisions 
The petition is dismissed with costs. of the Madras House Rent Control Order. 1941 . 


c.r.k./d.s. Petition dismissed. 


A. I. R. (35) 1948 Madras 346 [C. N. 174] 

Govindarajachari J. 

A. Moses Pillai — Appellant v. M. K. 
Govindan — Respondent. 

Second Appeal No. 2067 of 1945, Decided on 
'22*8-1947, from decree of Sub Judge, Coimbatore, in 
A. S. No. 337 of 1944. 

(a) Civil P. C. (1908), S. 100 — Finding of fact. 

That the landlord has received the amount of rent 

on protest is a finding of fact, which is not challenge¬ 
able in the second appeal. [Para°3] 

Annotation : (’14 Com.) Civil P. C., Ss. 100-101 
N. 51, 52. 

(b) Madras House Rent Control Order (1941), 
Cl. 7 (a)—Increase of rent—Contract between par¬ 
ties—Eifect. 

The language of cl. 7 (a) is plain and peremptory 
and the obvious conclusion from it is that the Legisla¬ 
ture was intending to interfere with rights created by 
contracts entered into before or after the Order and 
that on grounds of high policy it would prohibit any 
increase in rent save in the only case provided for by 
the clause. No increase of rent could therefore be 
allowed even in a case where the tenant had agreed 
before the order to pay an enhanced rent, when the 
increase became effective after the coming into force of 
the Order : (1920) 89 L. J. K. B. 901, Rel. on. 

[Para 4] 

Cases referred : — 

1. (1920) 89 L. J. K. B. 901 : 123 L. T. 614, Gold¬ 
smith v. Orr. 

2. (’41) 1941-1 M. L. J. 573 : 28 A. I. R. 1941 Mad. 
558 : 198 I. C. 422, Kuniyil Chaodu v. Sankaran. 

3. (1920) 89 L. J. K. B. 864 : 122 L. T. 678, Wilcock 
v. Booth. 

4. (’06) 33 Cal. 136, Baulchandra Chakravarthi v. 
Nistarini Debi. 

J. S. Vcdamanxckam — for Appellant. 

T, It. Ramachandran — for Respondent. 

Judgment. — The appellant in this second 
appeal is the owner, and the respondent is the 
tenant, of a house in Coimbatore. The suit was 
for obtaining possession of the house and for 
the recovery of Rs. 70 as arrears of rent due till 
the date of the plaint. Out of this amount, 
Rs. 25 was said to be the balance of rent due 
for five months from 3-2 1943 to 3-7-1943; and 
Rs. 45 was claimed as the rent which was pay¬ 
able from 3-7-1943 to 8-8-1943. It was admitted 
in the plaint that from 3-2 1943 to 3-7 s 1943 the 
defendant paid at the rate of Rs. 40 per month; 
but the plaintiff claimed that he was entitled to 
Rs. 45 per month even for those 5 months and 
that was why he claimed Rs. 25 as the balance 
due in respect of that period. The learned Dis¬ 
trict Munsif of Coimbatore dismissed the suit. - 
An appeal to the Subordinate Judge of Coimba¬ 
tore was also unsuccessful. Hence, the present 


which was made applicable to the district of 
Coimbatore from 17-8-1942. 

[2] The defendant executed in favour of the 
plaintiff what is described as a house rent ohifc 
on 4-2-1942, the principal terras of which are the 
following: The tenancy was in the first instance 
to last for one year and terminate on 3-2-1948. 
During this period, Rs. 40 per month was to be 
paid by way of rent. The defendant was to 
deliver possession of the house to the plaintiff 
on 3-2-1943. Then occurs the following sentence, 
on which considerable reliance is plaoed on 
behalf of the plaintiff : 

“If I fail to deliver possession to you of Ihe bouse 
within the prescribed period, I am from the date of 
such lapse bound to pay reDt at the rate of Rs. 45 a 
month until possession is delivered to you." 

It is common . ground that by this clause the 
defendant' agreed to pay rent at the rate of 
Rs. 45 per month after 3-2 1943. 

[3l As already stated rent was paid at the 
rate of R3. 10 per month for five months from 
3rd February to 3.7-1943. The learned District 
Munsif held that rent at that rate was accepted 
by the plaintiff without protest. But as no 
finding was given by the learned Subordinate 
Judge, I called for a finding from him as to 
whether the receipt of Rs. 40 per month by the 
plaintiff was on protest or without protest. The 
learned Subordinate Judge has now returned a 
finding that the plaintiff received those amounts 
on protest. This, being a finding of fact, is not 
challengeable in second appeal. 

[4] It is, however, argued by Mr. T. R. 
Ramachandran, counsel for the defendant-res¬ 
pondent, that the stipulation which I have set 
above, is unenforceable in view of cl. 7 (a) of 
the Madras House Rent Control Order, 1941, 
which runs as follows: 

"After the commencement of this Order, an increasa 
in rent shall be permissible only where some addition, 
improvement or alteration, not included in necessary 
repairs or repairs which are usually made to houses in 
the local area, has been carried out at the landlord s 
expense since the rent was fixed. 

The language of cl. 7 (a) is peremptory and 
permits an increase in rent only where some 
addition, improvement or alteration such a3 is/ 
described in that clause has been carried out at 
the landlord’s expense after the fixation of rent. 

It does not permit an increase in any other 

case. The stipulation as to the payment °* 
of rs. 45 per month could, under the rent chit 
come into operation only after 3-2-1943, by 
which time the Madras House Rent Control 
Order was in operation in Coimbatore. In sup¬ 
port of hi 3 argument, that the crucial date foe 
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the purpose of cl. 7 (a) is when the stipulation 
E3 to increase of rent comes into actual opera¬ 
tion and not the date of the agreement itself, 
Mr. Ramaehandran relied upon the decision of 
the Court of Appeal in ( 1920 ) S 9 l. j. k b. 
901. Dealing with S.4 (i), Increase of Rent and 
Mortgage Interest (Restrictions) Act, 1919 , 
Rankes L. J. and Scrutton L. J. (Warring- 
t0 ^ L * dissenting) held that rent is increased 
within the meaning of that section at the date 
when the increase becomes effective, and not at 

any earlier date at which an increase has been 
agreed upon between landlord and tenant. Mr 
J. b. Vedamanickam, counsel for the appellant, 
attempted to distinguish this case on the ground 
that the English statute contains the words 
.Notwithstanding any agreement to the con¬ 
trary and that there are no similar words in 

' fM (a ? f the Madl ' as House Rent Control 
Order of 1941. This argument I am unable to 
accept. Even without the use of those words, 
the Legislature can indicate that its provisions 
shall apply notwithstanding that the parties 
contracted otherwise and in my opinion, there 
is such an indication in cl. 7 (a). The clause 
allows an increase only in one contingency 
which of course does not apply to the case 
before me. The obvious conclusion to draw from 
the language of cl. 7 (a) is that the Legislature 

was intending t° mter^re with rights created 

A tr j} Ct ?, Gnt * red tefore or after the 

wnnM an v^ at 0n grounda of High policy it 
ould prohibit any increase of rent save in the 

rest of tTe dause Ch Pr ° Vi8i ° U * made iu tbe 

[ 5 ] In 1941.1 M. L. j. 573 2 Leach C. J. an d 
Ivnshnaswami Aiyangar J. had occasion to deal 
with the language of s. 20, Malabar Tenancy 
Act, which in several respects is similar to the 
language of S . 7 (a) °f the Madras House Rent 
Control Order, 1941 . Section 20 , Malabar Ten¬ 
ancy Act, provides that: 

r iCti0D , 0f ft customar 7 verumpatlamdar, 

k u/.bi kanomdar, or knnamdar shall lie at the instance 
of his landlord except on the following grounds." 

and then follows an enumeration of those 
grounds One of the arguments addressed 

1 ***?. Was thufc 8illCG the words 

any contract ‘0 ‘he con- 
ary did not occur in s. 20 , the contracts 

ment nT’ft int ° before tho commence- 

° f . tbe ^ alabar Tenancy Act must be 
taken, to have been saved. This argument was 

thiTtf r d th6 Jud 8 es Ported out 

‘ bat ‘ he , Ia “euage used by the Legislature was 

sufficient to express its intention to nullify con- 
tracts previously entered into. They described 

anev A 8 .??- 6 em , pl0yed in s - 20, Malabar Ten. 
uy Act, as plain and peremptory,’a des¬ 


cription which seems to me to be quite 

appropriate and applicable to d. 7 (a) of the 

Madras House Rent Control Order. There is no 

particular formula or set language which the 

Legislature has to use in order to indicate that 

it intends to interfere with the contractual rights 

of parties. It is true that in several statutes the 

words suggested by Mr. Vedamanickam find a 

place. It cannot, however, be said that other 

language equally effective and equally clear 

cannot be employed for expressing the same 
intention. 

[G] The appellant’s counsel next referral to 
certain observations of the Divisional Court in 
(1920) 89 L. J.K.B. 8G4 3 at p. SGG, where Brav J 
observed as follows: 

n,2 n ,?° n5truing - tbes( ; eme, eoncv statutes, regard 
must, of couse. as m other statutes, first bo Lad to the ' 

p am meaning of tbe statutes themselves as a matter 

t C Z T* ° n ’ think ' that * dieting aTthei 

J d '? ary r ' 8bt3 ° f *udi vidualg arising from 
should not be needlessly extended beyond tbe pirti- 

rete r d"'- SCbief ' Vbi ° b tbey are ^sig2,f to ZZl 


The learned Judges were, in that case, dealing 

1 tt C) ’ Inci ' ease of Kent (Amend- 
, 1919 - Under that provision, it was 
obligatory on the part of a landlord seeking the 
cue ion of his tenant to offer alternative house 
accommodation. It was argued that where the 
premises previously occupied consisted of a 
dwelling house and a shop, the landlord was 
under an obligation to offer alternative house 
accommodation and alternative shop accommo¬ 
dation and that it was not sufficient if he offered 
alternative house accommodation only. The 
observations I have set out above were made in 
rejecting that argument. I do not consider the 
decision in (1920) 89 L. j. k. b. S 64 , 3 or the ob- 

ber\ ations in it as throwing any light on the 

question now at issue, as, in mv opinion the 
CoTnfn i Cl 7 (a) 0f tbe * Iad ^ House Rent 

gUOU3 ' ^ qUit0 Cleai ' and Unambi ‘ 

( 7J The decision in 33 cal. m* cited on 

°p tbe appGllant turned on the provisions 
of the Bengal Tenancy Act of 1835 and lays 

down no principle which can be invoked in the 
present context. 6 

[n] Mr. Vedamanickam then arguod that 
vUien there is a single contract providing for a 
certain rate of rent during a specified period 
and a higher rate of rent thereafter, it is not 
permissible to treat the former part as valid 
and the latter as invalid. It is quite true that if 
the matter rested m contract merely, it will not 
be permissible for a party to a contract to claim 

) P, ortl0u °f invalid while the 
rest of it is valid since every part of the contract 
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must be regarded as consideration for every 
other part. But here we have the Legislature 
saying in unequivocal language that in contracts 
providing for rent it is not open to parties to 
stipulate for any rent higher than what was 
being collected prior to the coming into opera¬ 
tion of the Madras House Rent Control Order, 
1941. The invalidity of the stipulation as to the 
higher rate of rent arises by reason of the 
statute. In these circumstances I do not see 
why the defendant cannot contend that notwith¬ 
standing that he had agreed to pay rent at tl^ 
rate of Rs.45 per month after 3-2-1943, he is 
entitled to the benefit of cl. 7 (a) of the Madras 
House Rent Control Order, and that he is con¬ 
sequently liable to pay only at the rate obtain¬ 
ing prior to the coming into operation of the 
Order. 

[9] The plaintiff cannot, therefore, sustain 
his claim for the larger rent and the second 
appeal is dismissed with costs. 

C.R.K./d.R.R. Appeal dismissed. 


A. I. R. (35) 1948 Madras 348 [G. N. 175.] 
Satyanabayana Rao J. 

Telikiclierla Kandala Sri Mannarayana 
Charyulu — Appellant v. Koyal Kandadai 
Bhavanacharyulu alias Modaliandan Swa- 
muluvaru and others — Respondents. 

A. A. O. No. 585 and Civil Revn. Petn. No. 1425 of 
1945, Decided on 29-8-1947, from order of Sub-Judge, 
Narasapur, D/- 19-9-1945. 

(a) Civil P. C. (1908), O. 41, Rr. 23, 25—Additional 
evidence tendered in appellate Court—This does 
not justify remand—Civil P. C. (1908), O. 41, R. 27. 

Whenever additional evidence is allowed to be pro¬ 
duced by an appellate Court the appellate Court is 
bound to record reasons for its admission. Further it 
has also to consider els. (a), (b) and (c) of sub-rule 
(1) of R. 27 and find out whether a case is made out 
for admitting additional evidence. The mere fact that 
evidence was tendered before the appellate Court would 
not justify any remand of the case for retrial after 
framing additional issues. [Para 1] 

Annotation:—(’44-Com.) Civil P. C.,0.41, R. 25 Notes 
2 and 3; 0. 41, R. 27 Note 15; 0. 41, R. 23 Note 11. 

(b) Civil P. C. (1908), O. 41, R. 23 — Remand by 
consent—Duty of Court. 

Where the suit is remanded for trial, in accordance 
with the memorandum of consent filed by the parties, 
the order of the appellate Court must indicate this. The 
trial after remand must be confined to the conditions 
specified in the memo. [Para 3] 

Annotation(’44-Com.) Civil P. C., 0. 41, R. 23 
Note 19. 

S. Venugopal Rao —for Appellant. 

A. M. Krishnaswami Iyengar — for Respondents. 

Judgment. —The only ground on which the 
learned Subordinate Judge remanded the suit 
for a retrial after framing additional issues is 
that contained in paragaph 5 of the judgment. 
He says: 

“The evidence tendered by a ppellant in this Court is 


voluminous and consists of several very old documents 
and serious questions of custody, proof, admissibility 
and relevancy are hinted by the respondents. The ap¬ 
pellate Court cannot continue the trial on these lines. 
1 therefore remand the suit for fresh disposal in the 
light of the following directions.” 


In my view the mere fact that evidence was 
tendered before the appellate Court would not 
justify any remand of the case. The powers of 
the appellate Court to admit additional evidence 
in appeal are contained in Order 41, Rule 27 of 
Civil P. C., as amended by this Court. Under 
that rule whenever additional evidence is allow¬ 
ed to be produced by an appellate Court the 
appellate Court is bound to record reasons for 
its admission. In this case the appellate Judge 
has overlooked the plain provisions of the Code 
and has remanded the suit merely because the 
appellant has tendered evidence. Further he 
has also to consider clauses (a), (b) and (c) of 
Rule 1 and find out whether a case is made out 
for admitting additional evidence. There is no 
consideration of this question nor is there any 
findmg by the learned appellate Judge. 

[2] It is contended on behalf of the respon¬ 
dents that there was a consent memo filed by 
both parties on 19!h September 1945, that is on 
the very date on which the judgment of the 
learned Subordinate Judge was pronounced; but) 
there is nothing in the judgment to show that 
the learned Judge remanded the suit because the 
parties consented to such a course. If the learn-, 
ed Judge intended to remand the case because 
the parties consented to such a course then he 
should have confined the trial after remand to 
the conditions specified in the memo signed by: 
the advocate for the respondents and the advo-, 
cate for the appellant. The terms contained in 
the memo are: 

‘-(1) That the documents tendered in the appeal by 
the appellant in I. A. No. 737 of 1943 may be received 
subject to their proof, relevancy and admissibility. 

(2) That the further evidence in the trial Court be 
confined to the proof of the documents in the lower 
Court by the>plainitff and their rebuttal by the respon- 


(3) S *That appellant pays all the costs 'ncarred by 


The judgment and decree of the learned Subor- 
dinate Judge on appeal does not give any in¬ 
dication that the learned Judge intended to 
follow the terms of the consent memo. In these 
circumstances it is unnecessary to go into the 
question of the consent memo. In the resu 
allow the appeal, set aside the order of reman 
by the learned Subordinate Judge and direct the 
learned Subordinate Judge of Narasapur o res¬ 
tore the appeal to his file and d.spose of it 
according to law. The respondents will pay the 
costs of the appellant in this Court. No leave. 


*948 Thirumal Nadar v. Pichai 

[8] C. B. P. No. 1425 of 1945 —The oivil re¬ 
vision petition is filed in the alternative and it 
is unnecessary. Dismissed. 

C.R.k./r.g.d. Appeal allowed, 

A. I. R. (35) 1948 Madras 349 [C. N. 176.] 

Gentle C. J. and Rajamannar J. 

P. Thirumal Nadar—Appellant v. Pichai 

Ammal and another — Respondents. 

A , L « e Vo ra r, Patent Appeal No * 2 of 19*7. Decided on 
4-12-1947, from judgment and decree of Chandra¬ 
sekhara Aiyar J. in C. C. A. No. 69 of 1945. 

Evidence Act (1872), S. 114 - Benami transac¬ 
tions — Purchase by husband in name of wife with 
his own funds with object that property purchased 
should belong to her and should not be within 
reach of husband — Transaction is not benami for 
husband. 

Where a purchase is made by husband in the name 
of his wife, the fact that the consideration for the 
purchase has been found by the husband is not con- 
elusive against the wife in whose name the property 
has teen purchased It is only when the purchase is 
urexplained by other proved or admitted facts that 
the conclusion should follow that the transaction is 
benami for husband. Where the purchase is explained', 
*’?•' ' vI jen it is made in the name of his wife with the 

* th f P J° P PI ty purchfue(1 should belong to 

b»-t n *1 tLa * 11 S ^ 0uld not be within the reach of the 
husband as it was feared that he might dissipate it the 

U “ t,nnSaCti ?5 j “f 

C°« 5 °r a ,/ e r«ij •i 6 Mfl "- ) EvideDCe Act ’ S ' 114 *«■ 

1. (’25) 48 Mad. C05 : 12 A. I. R. 1925 P. C 181 • 52 

. A 286 : 88 I C 327 (P. C.), Lakshndah Claetty v 
Ivothandarama Pillai. 

2. (28) 55 Cal. 944 : 15 A. I. R 1928 P P k- 

Ua. 236 : 109 1 C - 723 D i£ i: 2 ^ 

3. (’44) 1944-2 M. L. J. 348 : 32 A. I. R. 1945 p n 
10 : I. L. R. (1945) Ear. P. C. 168 : 71 I. a. 197 • 

Nath 1 ’ C " 309 Sbambbu Nath v Pushkar 

K. Krishnasicami Iyengar and N. Suryanarayana 

S. Panchapahcsa Sastri and BaJ^subra- 

mama lyar — for Respondents. 

RajamanDM Jt.-ma is an appeal under 
Cl. 15, Letters Patent, against the judgment of 
Chandrasekhara Aiyar J., dismissing an appeal 
fiom the Additional Judge of the City Civil 
Court at Madras. The suit was instituted by 
respondent 1 herein for partition of the proper¬ 
ties m suit consisting of two items of immove- 

f0r delivef y to her of one 
aie thereof, the other share to bo delivered to 

1 ^ H 2, T , h ° ? laiDtiff and defendant 2 are 
the daughters of defendant 1 by his first wife 

Am T l Wh ? di6d ° n 18tl > «bru-' 

fhTf \T 3 ' f Jhe ., 3Ult brou g hfc the basis 
that the two items of immoveable property 

belonged absolutely to Marimuthu Ammal, and 

on her death, devolved in equal shares on her 

iTf Titers, the plaintiff and defendant 2 . 

ef end ant 1 , the father, contested the suit and 
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claimed that Marimuthu Ammal, his deceased 
wife, had no title to either of the properties. 

[ 2 ] The case for the plaintiff was that in 
regard to item 1 of property, defendant 1 con¬ 
veyed it absolutely to her mother by a deed of 
settlement dated 22 nd September 1923 . The case 
of defendant 1 was that the settlement deed was 
executed nominally and was not intended to be 
operative, Phe second item of property w’as pur¬ 
chased on lth January 1924 for a consideration of 
Rs. 1 S 00 and the sale-deed was taken in favour of 
the plaintiff s mother, Marimuthu Ammal. The 
sum of Rs. S00 was made up of Rs. 260 paid in 
cash at the time of the registration of the sale- 
deed and the balance was the amount due to 
Marimuthu as the mortgagee under the deed of 
mortgage dated 14th September 1923 (Ex. d- 17 ) 
which had been executed in her favour by the 
vendor to secure a sum of Rs 500 . The case of 
defendant 1 in regard to this item was that the 
consideration was provided by him and it was 
not intended that the wife, Marimuthu, should 

A^ any , t^ 6 t0 the P r0 P e *‘ty. The learned 
Additional Judge of the City Civil Court, after 

a consideration of both oral and documentary 
evidence, held' that Marimuthu, the mother of 
the plaintiff and defendant 2 , was absolutely 
entitled to both the properties. Pie held that 
the settlement deed in respect of item 1 and 
the mortgage-deed and the sale-deed in respect 
of item 2 were not benami transactions but 
transactions intended to convey beneficial inter¬ 
est to Marimuthu. The learued Judge came to 
this conclusion in view of the evidence adduced 
in the case that defendant 1 was at the- time of 
the transactions keeping a concubine and the 
transactions were brought about in favour of 
the wife at the suggestion of common friends 
because it was apprehended that defendant 1 
might squander away the properties on the con¬ 
cubine I he evidence pointed to the conclusion 
that the settlement deed and the mortgage 
taken m the name of first defendant's wife, both 
of which took place at a short interval, were 
intended to make a provision for Marimuthu 
first defendant's wife. The learned Judge of the 
Uty Civil Court, therefore, granted a decreo in 
favour of the plaintiff for a half share in the 
wo items of property. There was an appeal to 
this Court by defendant 1 and the learned 
Judge, Chandrasekhara Aiyar J., agreed with 

* “ J ^ ge the findin 8 3 in respect of both 
items land 2. He confirmed the decree of the 

W i C i, d |31 'iissed the appeal. Defen. 

d; ant i has filed an appeal against the decree 
and judgment of Chandrasekhara Aiyar J., but 
has confined his claim to item 2 only. The 

Letters Patent Appeal is concerned only with 
the title to item 2 
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[3] Learned counsel for the appellant relied 
upon the concurrent findings of the learned trial 
Judge and the learned Judge of this Court that 
the consideration for the mortgage as well as 
the sale in respect of item 2 was found by 
defendant 1 . He contended that as there was 
no presumption of advancement in this country 
when property was purchased by a husband 
with his own funds in the name of his wife, it 
followed that defendant 1 was entitled to the 
property so purchased. He relied for his conten¬ 
tion on three decisions of the Judicial Committee, 
48 Mad. 605, 1 55 Cal. 944 2 and 1944-2 M. L. J. 348. 3 
It is not necessary to make a detailed refer¬ 
ence to the latter two cases which dealt with a 
deposit by a Hindu of money in a bank in the 
joint names of himself and his wife, and it is 
suflicient to refer to the case in 48 Mad. 605 1 which 
was a case where the husband purchased the pro¬ 
perty in the name of his wife with his own money. 
Jhe law on the point was thus laid down at page 
608 of the report by Sir John Edge: 

“There can bo no doubt that a purchase in India by 
a native of India of property in the name of his 
wife unexplained by other proved or admitted facts is 
to be rrgarded as a be-nami transaction by which the 
beneficial interest in the property is in the husband, 
although the ostensible title is in the wife." 

It is clear from the rule thus enunciated that 
the fact that the consideration for a purchase has 
been found by the husband is not conclusive 
against the wife in whose name the property had 
been purchased. It is only when the purchase is 
“unexplained by other proved or admitted facts” 
that the conclusion should follow that the tran¬ 
saction is benami for the husband. In this case, 
[the learned Judge who tried the case as well as 
the learned Judge of this Court who heard the 
appeal have found fact3 admitted and proved 
which gave an adequate explanation for the tran¬ 
saction in the name of the wife. Chandrasekhara 
Aiyar J. agreeing with the Court below, hold on 
a consideration of the surrounding circumstances 
and the prol able causes likely to have operated 
on the minds of the parties to bring about the 
transaction, that the mortgage and the sale were 
taken in the name of the wife, with the object 
that the property should belong to her and that 
it should not be within the reach of defen¬ 
dant, 1 as it was feared that he might dissi¬ 
pate it. I have no hesitation in agreeing with 
the learned Judge. - 

[4] It was contended by learned counsel for 
the appellant that the plaintiff was not entitled 
to any relief in respect of item 2 because of the 
pleading in paragraph 4 of the plaint that item 2 
^was purchased by her mother with her • own 
moneys. We are not impressed with this conten- 
tion because this averment is followed by the 
assertion that the plaintiff’s mother was in sole 


and absolute ownership and possession of the 
said properties. Further, the evidence on which 
the learned trial Judge came to the conclusion 
that the transaction was not benami was in 
great part evidence adduced on behalf of 
defendant 1 himself. I do not think that 
defendant 1 was prejudiced in any way in the 
conduct of his case because of the defect in the 
allegation in the plaint. 

[5] As I am in complete agreement with the 
conclusions of the learned trial Judge as well as 
the learned Judge of this Court on appeal, it is 
not necessary to deal at length with the evidence 
in the case. It suffices to mention that though 
Marimuthu Ammal lived for a period of nearly 
20 years after the transactions in respect of items 
1 and 2, there was no attempt on the part of 
defendant 1 to obtain from her any acknow¬ 
ledgment of the title of defendant 1 if 
really the case of defendant 1 was bond 
f ide. On the other hand, nearly ten years after 
the date of the transactions in a mortgage 
executed on 12 4-1939, Ex. D. 7, to which 
defendant 1 was also a party, he subscribes to a 
statement that his wife, Marimuthu, was absolu¬ 
tely entitled to both items 1 and 2. The evidence 
of the common friends who mediated between 
the husband and the wife also supports the con¬ 
clusion arrived at by the trial Judge. D. \V. 2, 
for instance, says that: 

“There were always quarrels between him, (defen¬ 
dant l)aDd his wife and as we thought he would squander 
away his property, we brought about this settlement 
deed." 

D. W. 3 said that "as he was keeping a con¬ 
cubine we made him settle the property on his 
wife.” 

[6] There are no merits in thi3 appeal which 
fails and is dismissed with the costs of respon¬ 
dent 1. 

[73 Gentle C. J. — I agree and have but a 
few words to add. It was common ground that 
the object of placing the property in the name of 
the wife was to prevent its dissipation or the pro¬ 
ceeds of sale from being dissipated upon the hus¬ 
band’s concubine. It was urged on behalf of the 
appellant that, effecting the transaction nomi¬ 
nally in the name of the wife, would sa'eguard 
the property. Clearly, that would not be so, if 
the property remained that of the husband; he 
could do whatever he liked with it. It could only 
be, when tbe interest and title in the property- 
passed to the wife, that it was safeguarded from 
dissipation either by the husband upon the con¬ 
cubine or by the concubine herself. 

c.R.k./d.S, Appeal dismissed 
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A. I. R. (39) 1948 Madras 351 [C. N. 177 .] 

Gentle C. J. and Bell J. 

RamaJirishna Ayyar Dharmam at Madura 
down by its hereditary trustee , Ramakrishna 
Ayyar and another — Appellants v. Umar 
balai Muhammad Sait—Respondent. 

26-n tt i e 5 S 47 Pa< f ent A?I ? al N °* 49 of 1947 - Decidc <3 on 
r m r> It S,°J? J° d 8“ent of Rajamannar J., in 
O. M. P. ho. 2763 of 1947, D/- 26-8-1947 

Civil P. C. (1908), O. 41, R. 10— Appeal in forma 
pauperis R. 10 applies -Order for security of 

oX^waTfnsS - 

So far as the Madras High Court is concerned the 

in foimapanpeiis. ' Very®sp^Tal^rounds m^t aP hrw 

eil •' 4 I " ben tbe fl PP el) ant is doing no more than 
f!®JV Dg , 40 asfBit ft right which he has failed to assert 

ntp*« «i la C ° Ur . t ancb ln addition . which his imrnedi- 

?fl t t P ft d ! C T Or ' ln ' t,t 0 faiIed t0 establish in a Court of 

" ci S CMMtan <» which justifies an ofder 

din?« 8 t l 1G ai>P f 1,a ° t furnish security for respon¬ 
dent s costs under R. 10: 3 Mad. 66, Foil. 

Annotation: ('44-Com.) C. P. C„ 0 . 41, n’. ^ 

Case referred: _ 

1#8M *?‘ 66, Scsha yy a ngar v. Jainalabdin. 

R GZn? dh ' janat T a Iyar ~ for A PPeHant9. 

R. Gopalasu-ami Iyengar - for Respondent, 

Gentle C. J.—This is an appeal pursuant to 
5? Pr° VISIO ”s.of cl. 15 of the Letters Patent of 
this Court against an order of Rajamannar T 
made on 2Cth August 1947 directing the appef 

lant before the learned Judge to furnish security 
lor the respondents costs, nursuant in y 

visions of a. 10 of o. 41 /chS P C Tht l P ^ 
iant challenges the correctness of that order* 1 * ' 

L2J I ho appellant instituted a suit in forma 
pauperzs in the Court of the Subordinate Judge 
of Madura, a ho suit was dismissed. He has 
now preferred an appeal also in forma pau¬ 
peris against the learned Judge’s dismis«af It 
is m respect of that appeal that the oTder now 
appealed against, was made. 

C3] The claim by the appellant is to a consi- 
dcrable amount of property, the claim being 

"ff what alJeged t0 be a deed of trust 

the Ll M 10 ° 7 ’ by Whicb - “cording to 

dif a rv P t he has now became the sole here- 

S^-aastsasw 

r sn si r.trs 

iff lj>e properly b, lh , 

™Jct otZff becn maiDta >'“d in 

spect of estate income and exnenditn™ ™ 

^mmumcation had been made to any public 

institution with regard to the endowment of 
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some charities, and that the deed provides a 
surplus income which is disproportionately large 
when compared with the amounts provided for 
charities, and which proportion was to bo ap¬ 
propriated by the managing trustee, for the time 
being. The suit in which that decision was given 
was instituted in the year 1945. In his lifetime 
the appellant’s father made an identical claim 
on his own bobalf in the year 1932 . That suit 
ended similarly, as did the suit with which the 
present appeal is concerned. 

[4] There is no doubt that, so far as this 
-High Court is concerned, the provisions of o. 41 
R. 10 have application to appeals in formal 
pauperis. It was so found in 3 Mad. 66, 1 where 
it was observed that since leave to appeal in 
forma pauperis is given only when there is a 
prima facte reason for believing there are sub- 

^n?u a K g T Dd8 ? f , appeaI ’ VGry speciaI grounds 
should be shown before a Court should be called 

upon to order security and to apply the provi. 

sions of r. io of o. 41. That decision was given 

by this Court some 67 years ago, and in a con- 

siderable number of decisions, mostly by Benches 

ot two Judges, the correctness of it has not been 

questioned, and it has been followed. 

Co] Rajamannar J. in ordering the appellant 
to furnish security in respect of the respondents’, 
costs to the extent of Rs. 30C0 gives as his reasons 
those which have been found and which are 
required in one or other of the decisions of this 
Court and particularly he pointed out that tbe 
respondents in this appeal never hoped to re. 
cover the costs from the appellant, the applica- 

Was ma ^ e P rG “ptly. the amount 
involved is large, and, on the merits, there is 

ie factor of a previous unsuccessful attempt to 

enforce the same rights, which the appellant is 

seeking to enforce, by his father during his 
lifetime. ° 

to] It is not irrelevant to point out that by 

consM. H 0 apP l" aDt is seekir S t0 aside a 
considerable number of alienations of property 

n respect of which tho alienees or the purchasers 
who are defendants in the suit gave full con¬ 
sideration. The longest time since the first of 
those alienations took place is somo so years a 3 
it was effected in tbe year 1911 . 

,, f . 7 |, Th ® Appellant’s suit was not the first time 
that the claim which he made had been put f or 

ward and which failed in this Court at consider' 
able expense to the defendants in that suit, and 
they or them successors are the defendants in 
he present suit. Whilst it is necessary that 
sprcal circumstances should exist before an 
order for security should be directed in an 

tl PP t a Pauperis, in my view, when 

tho appellant is doing no more than seeking to 

assert a right which he has failed to assert in the 
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trial Court and, in addition, which his immedi¬ 
ate predeeessor-in-title failed himself to estab¬ 
lish in a Court of law, that is a circumstance 
which falls within the contemplation of the deci¬ 
sion in 3 Mad. 66 1 given some G7 years ago. 

[8] For the reasons given, in my view, this 
appeal should be dismissed with costs. Learned 
counsel for the appellant has with some force, 
asked us to extend the time by one month from 
today during which security directed by Raja- 
mannar J. should be furnished. In light of his 
forceful application, it should be granted since 
there is a prospect that security will be found. 

[9] Bell J.— I agree. 

c.R.K./s.C. Appeal dismissed. 

A. I. R. (35) 1948 Madras 352 [C. N. 178.] 

IIORWILL AND SATYANARAYANA RAO JJ. 

Jasti Basavayya and others — Appellants 
v. Lingam Raghavayya and.others — Res¬ 
pondents. 

Appeal No. 550 of 1945, Decided on 26-9-1947, from 
amended decree of Sub-Judge, Tenali, D/- 29-6-1945. 

Madras Practitioners’ Fees Rules, R. 33—Junior 
on record at time of framing issues dying sub¬ 
sequently — Another junior engaged — No fee can 
be allowed under R. 33. 

The fee payable to a junior under R. 33 must be to 
the junior who was on record at least on the date of 
the settlement of issues. Where the junior on record 
of a case died after the settlement of issues and another 
junior is engaged, no fee is allowable under R. 33 as 
the junior on record is not the junior at the date of 
the settlement of issues. [Para 2] 

K. Kotlayya — for Appellants. 

Ch. Raghava Rao — for Respondents. 

Satyanarayana Rao J. —This is an appeal 
by defendants 1 to 9 against the amended decree 
disallowing the junior counsel’s fee of Rs. G2-5-4 
to the appellants and refusing to allow Rs. 270 
as senior’s fee instead of Rs. 187. Defendants 1 
to 9 were represented in the suit by a senior 
counsel assisted by a junior ; but unfortunately 
that junior died after the framing of the issues 
and the defendants engaged another junior. The 
decree as originally drafted allowed a sum of 
Rs. 62-5-4 for the junior pleader and Rs. 187 for 
the senior pleader. Defendants 1 fo 9 made an 
application for amending the decree by allowing 
a sum of Rs. 270 for the senior and Rs. 90 for 
the junior. The application was opposed by 
plaintiff 2 . The learned Subordinate Judge, 
while finding that the appellants were entitled to 
Rs. 270 for the senior as the other defendants 18 
and 20 to 22 were not entitled to any costs since 
they were also equal reversioners along .with the 
plaintiffs and supported them did not carry out 
the result of this finding in the amended decree. 
In this we think he is wrong and the learned 
advocate for the respondents concedes that the 


appellants are entitled to Rs. 270 as senior’s fee 
instead of Rs. 187. We think therefore that the 
decree ought to be amended so far as this 
amount is concerned. 

[ 2 ] As regards the junior’s fee, the petition 
itself was made under a mistake as apparently 
it was not noticed by the counsel for defen¬ 
dants 1 to 9 that as a matter of fact junior’s fee 
of R3. G2-5-4 was allowed in the original decree. 
When the complaint about the junior’s fee was 
raised by the petition for amendment the learned 
Subordinate Judge discovered that it was a 
mistake to have allowed the junior's fee in the 
first instance as under R. 33, Practitioners’ Fees 
Rules, on the facts of this case the appellants 
were not entitled to the junior’s fee. The junior 
to whom the fee was payable was not the junior 
on record at the time of the framing of the 
issues. We think that the construction placed 
by the learned Subordinate Judge on R. 33, 
Practitioners’ Fees Rules is correct. No doubt 
the object of the rule is to prevent a litigant 
from claiming the junior’s fees by merely engag¬ 
ing him at the last hour and to see that a junior 
is engaged from the beginning of the case to 
claim the benefit of the rule. The rule is as 
follows : 

"In Courts subordinate to the High Court, when the 
amount or value of tho claim in a suit or appeal 
exceeds Rs. 1000 an additional fee calculated at one 
third the fee allowable under Rr. 31 and 32 above shall 
be payable to a junior practitioner engaged with a senior 
practitioner, provided that the junior wag on record 
from ;&t least the date of the settlement of issues in ft 
suit or from the date fixed for the appearance of the 
respondent in an appeal." 


The language of the rule is clear. The fee 
payable to a junior must be to the junior who 
w r as on record at least on the date of the settle¬ 
ment of issues. In this case as stated already 
the junior on record was not the junior at the 
date of the settlement of the issues. Therefore 
no fee would be allowable under R. 33. We are 
therefore unable to agree with the contention of 
the learnod advocate for the appellants that we 
should give effect to the spirit of the rule over¬ 
looking the clear language. It is a matter for 
the Rule Committee to make a suitable amend¬ 
ment to the rule to cover cases of this descrip¬ 
tion. We have no option but to give effect to 
the plain language of the rule. The contention 
of the appellants has therefore to be rejected. 

[3] In the result the decree of the lower Court 
will be modified to the extent indicated above 
and in other respects the appeal is dismissed but 


without any order as to costs. 

C.R.K./K.s. Decree modified . 
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A. I. R. (35) 1948 Madras 353 [C. N. 179.1 
Gentle C. J. and Patanjali Sastri J. 

Messrs. Vithalji Madhavji , Mangalore _ 

Applicants v. The Commissioner of Income - 
tax, Madras — Respondent. 

Case Referred No. 51 of 1946, Decided on 10-11-1947 

referred by Income-tax Appellate Tribunal, Madras 
•bench. 

(a) Excess Profits Tax Act (15 rXVl 19401 

f1tsT A Ofr 17(1) -? co P e -° rder of Excess Pro- 
lts Tax Officer making adjustment under S. 10A 

« 1 oAm e h^ ,S tK!! g \° chillen & e decision under 
f ^ h & 3S th . e s ° le remedy of appeal under 
S. 10A (3) Appeai under S. 17(1) is incompetent. 

An appeal under S. 10A is concerned solely with the 
adjustment made by the Excess Profits Tax Officer on 

tr h ft n C ^- S tha ? T th , e .* “ a, “ Purpose" of a transaction or 
transactions effected by the assessee was the “avoidance 

or reduction of liability to excess profits tax ', while 

objections to the amount os assessed by that officer fall 

within the purview of an appeal under S. 17. Thus 

appeals under Ss. 10A(3) and 17(1) are mutually exclu- 

sense th^i h0USh may be concurrent in the 
sense that both may be opon to an assessee in a given 

Hence where an assessee is aggrieved by an "order 
of an Excess Profits Tax Officer under S. 10A(1) nnk- 

ae?’ a a ?iaWlS S *? ent by WhiC r ftmount 0{ the asses¬ 
see s liability to excess profits is increased by a certain 

Tnof t r d r the "STT wants obalUn/e the d«i- 
s^on of the Excess Profits Tax Officer under S 104.(1) 

without challenging the amount of tax as such ' his 

to th^A GXC ii US » ,VC m r ?? edy is 10 a PP eal under S. 10A(3) 
to ^ Appellate Tribunal directly. An appeal under 

ineomnif to f theA . Ppel,ate Assistant Commissioner is 
ncompetent and hence no further right of anneal to 
the Appellate Tribunal under S. 19(2) exists PP 

<b) interpretation o. stat^S^ ^ 
?voide P d 5S That ‘ eading to •‘>=urdity should be 

ra wi an . enf 5 Ct, f enti8 capab,e two constructions, one of 

tl,« l b H Ca<]a ? an - abs u rdit 7 tho other does not, 
the latter construction should prevail; a construction 

which leads to an absurdity should, if possible be 

ftV0 A lded - [Para 8 ] 

Annotation: (’44-Com) C. P. C., Pro., N. 7, Pt. 40. 

(e) Interpretation of statutes-Special and gene- 
ral provision—Former prevails. 

Where a special provision and a general provision 
are contained in the same Statute, a caso falling within 

it^nA° rd ! K f ‘if S . pecisl pr0vision must be governed by 
it and not by the terms of the general provision. 7 

Annotation:—(’44-Com) C. P. C., Pre., N. ^Pt.^o! 
Cases referred 

649 (P ^ R ’ 1914 P - C * 66: 23 I- C. 

2 C 2 H\ fin tn du J^ Iajld v ‘ JftWft hir Lai. 

I h 5«4 nil* 08 4 4 * A - L R • All. 679: 103 

i. U 064 , Deoki v. Jwala Prasad 

3. (1919) 7 T. C. 12: 85 L J K B 417 . r -n 

100. Gundry v. Dunham ' B ’ 417 ' 114 L ■ T - 

o/putay! ES - 2231 3 ‘ L - T ' G9 ' »■ Overseers 

M. Subbar ay a Aiyar —for Applicants. 

Ca S, Rama liao Sahib —for Respondent. 

. Gentle C. J.— This is a case stated at the 
instance of the assessoes by the Income-tax Ad. 

Profit J ribu A “ 1 purauanfc t0 s - 21 , Excess 

Jrrohts Tax Act, 1940 (hereinafter called “the 
1948 M/45 & 40 
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Act") which incorporated in the Act the provi¬ 
sions of s. oi, Income-tax Act, 3022 . Two n„e 3 
t.ons of law are referred to the Court, namely: 

4’h ~ 

SS only? 6 E ”*" 1> ‘ 0fltS T “ X 0ffl “ r to the Tri- 

' 2 * Whether the Tribunal was right in the cimnn. 
stances of this case in holding that the appeal filed by 
the appellants against the order of tho Appellate 
. distant Commissioner was misconceived and whether 

w£ riJLTJn W ,Sll,iS<#1 OI the bv tb * Tribunal 

C‘ 2 ] The case requires elucidation of tho 
meaning and effect of some provisions of tho 
Act the relevant portions of which it is convo. 
ment to set out. They are the followin'*: 

Section 10A(l )—Where the Excess Profits tax Offi- 
tl ' r n ls °J. 0 l )lni °n that the main purpose for which auv 

SMWV&; -35 SZ 

ScS SafS 

confer™ 0 ;‘SR"ft 0 ‘L th ° W—r-IItTof tho power, 
extend 7 1 ’ 1 poweis conferred thereby 

who’but to tttu S ,"’ ith , e ' TO3i profits fax of persons 
w ti, the ad J«st>ncnts would not be chargeable 

extent**' 7 ° r "'° Uld n ° l be •****• to tbe°samo 

would'he ^ clu ‘!? ln , 8 of a 6 re a(er amount of tax than 
«oukl be chargeable but for the adjustments; 

PwL tD'ZZ 0 * 88 r i i ® v !?- by » decision o' ‘ho Excess 

pr«c bed time „nU Un ‘ r ‘ h ‘ S S °? tio “ “■*>' «PP0»1 m the 
1 e cubed time and manner to the Appellate Tribunal. 

eelton 14(1 )—Tho Excess Profits Tax Officer shall 

of excess profits tax for which |,« 7 !? 1 am0l,nt 

ssasss^^tis 

Provided further that no appeal shall lie under 

Pr c s :rrtra E $rs 

Oflieer under sub-s. (8) of S 8, «“aimtTnr S Tax 
the Excess Profits Tax Officer under It ll 7 „f S ‘° 

SJUlt 

»n Appclfate 
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Section 3 is of some length: it is unnecessary to set 
out all the terms and it suffices to state that it 
deals "with deeming of, and decision upon, matters 
preparatory to an assessment to be made: 
sub-ss. (5) and (8) relate to apportionments and 
modifications being made by the Excess Profits 
Tax Officer and each provides for an appeal to 
the Board of Referees against such apportion¬ 
ments or against the refusal to make or the 
making of modifications respectively. No special 
appeal is conferred in any other parts of S. 8 
and appeals from decisions upon matters arising 
in those parts is conferred by S. 17(l). When the 
Excess Profits Tax Officer makes a decision, 
pursuant to the section, he passes an order re¬ 
cording it and postpones making assessment 
until either the period has expired during which 
an appeal against his decision can be preferred 
or, if there is such appeal, the appeal has receiv¬ 
ed disposal by the Appellate authority. 

[3] Section 10A was inserted in the Act by 
the Excess Profits Tax (Second Amendment) 
Act, 1911. The incident of subsequent addition 
can have no special significance when construing 
its meaning and effect; it must be construed as 
one of the provisions contained in the Act and 
as if it had always formed part of it. 

[4l Prior to 30th September 1941, the assessees 
carried on business as dealers in yarn and piece 
goods; on the above date the yarn part of their 
business with its stock, goodwill and customers 
was transferred to one Dhirajlal Vithalji a son 
of one of the partners in the assessee firm. 
Dhirajlal carried on the yarn business in the 
same premises as theretofore. Since the assess¬ 
able amount of the profits made by Dhirajlal, 
during the year of account, following the tran¬ 
saction of transfer, was less than Rs. 36,000 he 
was not chargeable to excess profits tax upon 
that profit: but if the yarn business had not been 
transferred and had remained part of the under¬ 
taking of the assessees, they would have been 
chargeable to excess profits tax upon the amount 
of profit made in yarns. The Excess Profits Tax 
Officer, being of opinion that the transfer to Dhi¬ 
rajlal was a transaction of which the main pur¬ 
pose was the reduction of the assessees’ liability of 
to excess profits tax, invoked *Ss. 10 A (l) and (2) 
and made an adjustment by which he added Dhi- 
rajlal’s profit to the assessees’ profit and made an 
assessment upon the aggregate. By virtue of the 
adjustment the amount of the assessees’ liability 
to excess profits tax was increased by about 
Rs. 16,000. 

[5] The Excess Profits Tax Officer’s assess¬ 
ment order upon the assessees, dated 7th Decem¬ 
ber 1943, was made under s. 14 (l) of the 
Aot; the period of account is from 1st October 


1941, (the day after the transfer of the assessee’®- 
yarn business to Dhirajlal on 30th September 
1941) to September 1942. In the assessment,, 
the assessees’ profit for the year, on their 
piece goods business, is set out; also a small 
gross profit of Rs. 905 in yarns; the amount of 
Dhirajlal’s profit is then stated ; varions addi¬ 
tions to and deductions from those profits are 
made (to which reference is unnecessary) and the 
amount of the assessable profit is stated at Rs. 
1,46,882 (including Rs. 23,282 the assessable pro¬ 
fit made by Dhirajlal); upon the aggregate of 
Rs. 1,46,882 the amount of Rs. 60,106 11-0 (which 
includes about Rs. 16,000 in respect of the 
amount of Dhirajlal’s assessable profit of 
23,282) is assessed as the excess profits tax charged 
upon the assessees. At the foot of the Excess Pro¬ 
fits Tax Officer’s assessment order, there*is a note 
by the officer which is headed “Application of 
10 -A of the Act”; it concludes that 

‘‘it is clear that the object of the assessees in giving 
up their yarn business in favour of Dhirajlal Vithalji 
and the main purpose in so doing was only to reduce 
their excess profits tax liability. I, therefore, hold that 
the profits earned by Dhirajlal Vithalji in yarn should 
be Included in the profits of the assessees for deter¬ 
mining that excess profits tax liability.” 

[6] On 24 th January 1944 the assessees prefer^ 
red an appeal under S. 17 (l) of the Act to th® 
Appellate Assistant Commissioner against the 
order of the assessment, inter alia challenging 
the correctness of the Excess Profits Tax Officer’s 
conclusion that the transfer of their yarn busi¬ 
ness to Dhirajlal was to avoid payment of ex¬ 
cess profits tax upon the profits derived from it* 
and requesting that the addition of Dhirajlal’® 
profit of Rs. 23,282 should be deleted and their 
tax reduced accordingly. The correctness of that 
amount, as accurately representing the assessable 
profit, was not challenged. On 28th February 
1944 , the appeal came before the Appellate Assis¬ 
tant Commissioner; he observed that he bad no 
jurisdiction to entertain the appeal, but the 
appeal was kept pending. On 2 nd March 1944 the 
assessee preferred an appeal under S. 10-A (3) to 
the Appellate Tribunal in regard to the same 
subject matter as in the other appeal; on 1 2 th 
August 1944, the assessees, through their advocate, 
petitioned for withdrawal of the appeal, stating 
;hat the matters concerned had been properly 
•aised in the appeal under S. 17 (l) and should b® 
lecided therein; -on 16th August the appeal 
mder S. 10-A (3) was allowed to be withdraw® 
ind it was dismissed by the Tribunal. 
ally that appeal bad been preferred after 
expiration of the period during which such 
appeal could be made and consequently, it could 
iot have been effective. On 15th February 1945* 
he appeal under s. 17 (l) again came woiejfa® 
Appellate Assistant Commissioner; holding 
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he was not competent to hear an appeal relating 
to a matter under S. 10-A and that an appeal 
against action under that section lies only to the 
Appellate Tribunal, he rejected the appeal by 
the assessees. The assessees preferred an appeal 
under s. 19 ( 2 ) to the Appellate Tribunal against 
the decision of the Appellate Assistant Commis- 
sioner. The Tribunal dismissed the appeal and 
in their order made on 12th November 1945, it 
was observed that a right of appeal had expressly 
been given by sub-S. (3) of S. 10- A to the Appell'ate 
Inbunal regarding matters arising under that 
section also, that since the Appellate Tribunal 
already had dismissed the assessees’ appeal under 
S. 10-A (3) with regard to the same subject matter, 
it could not be reagitated before the Tribunal 
and that by means of the appeal under S. 19(2) 
the. assessees were attempting to circumvent 

their order of dismissal allowing the appeal to 
be withdrawn. 

[7] Mr. Rama Rao Sahib for the Commissio¬ 
ner of Income-tax the respondent in this refer¬ 
ence did not seek to support the correctness of 
the opinion expressed by the Tribunal that by 
reason of its withdrawal and their dismissal of 
the assessees’ appeal under s. 10-A (3) the appeal 
under s. 17 (l) (assuming such appeal lay) was in- 
competent. Previously, Mr. Subbaraya Aiyar for 
the assessees had contended that, since the 
appeal under S. 10-A(3) had been withdrawn and 
consequently, dismissed and there had been no 
adjudication upon the merits of the appeal the 
assessees were in the position of never having 
preferred an appeal and their right of appeal if 
any, under S. 17(1) was unaffected by the with¬ 
drawal and dismissal of the other appeal. In 
support of his argument reference wa 3 made to 
36 ALL. 350, 1 50 ALL. 608 2 and (1919) 7 T. C. 12. 3 
As the correctness of Mr. Subbaraya Aiyar’s 
contention was not challenged further considera¬ 
tion in that connection is unnecessary. 

[8] The sole matter for determination is 
whether in respect of a decision by the Excess 
Profit Tax Officer under s. 10 -A which ultima, 
tely may affect the amount of excess profits tax, 
any person aggrieved has solely a right of 
appeal direct to the Appellate Tribunal under 
8ub-s ( 3 ) of that section, or, in addition, he 

CWZS aP S eal to the A PPeUate Assistant 

. Wbf ne i? D , der S ‘ V (l) and fro® Ws decision 
a further of appeal to the Appellate Tribu¬ 
nal under s. 19 ( 2 ). Shortly, whether the Act has 
conferred concurrent rights of appeal in the in¬ 
stance abovementioned. It is conceded that if 
there is a right of appeal under S. 17 (l) it will fol- 
low that there is the further right of appeal 
pmder S. 19 ( 2 ). If an enactment is capable of two 
|con8tructions, one of which leads to an absurdity 
and the other does not, the latter construction 
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should prevail; a construction which leads to an 
absurdity should, if possible, be avoided. There 
is a general rule that where a special provi¬ 
sion and a general provision aro contained 
in the same statute, a case falling within the 
words of the special provision must be governed 
by it and not by the term of the general provi- 
sion: (per Quain J.) at page 232 in (i87C) l Ex. 

Pa* m eC , tl0n conf erringa right of appeal 

to the .tribunal is a special provision of the Act; the 

right of appeal conferred by s. nil) is contained 

m a general provision. Pnma facie, therefore, the 

special provision should prevail over the other 

and general provision so as to exclude the ri-dit 

of appeal conferred by s. 17(i) from cases covered 
by s. 10-A (3). 

. C9] ][ was contended for the assessees that 
since the second proviso to sub-s (l) of s 17 

excludes from the application of that sub-section 
matters in respect of which a special right of 
appeal is conferred elsewhere in the Act, namely 
by Eub.s (a) and (8) of s. s and since there is no 

such exclusion regarding matters for which a 
special right of appeal is given by sub.s. ( 3 ) of 
s. lo.A, the Legislature had not the same inten- 
tion respecting the latter matters as it had, and 
has expressed, regarding the former and that a 
right of apj^ 1 under S. 17(i), against the amount 
of liability assessed in respect of matters falling 

under S. 10-A is not excluded by sub s. (3) of 
that section. 

[I0j Section 17(1) confers a right of appeal upon 
any person aggrieved by a decision made in pur- 

™ a ?w° f - S L? but ’ by means of tbe second provi- 
r u 8h 1S , ? XC€pted in respect of decisions 

? fl ub 'T i5) and (8) of thafc section. The 
effect, therefore, is that s. 17 ( 1 ) confers a ri<ffit of 

appeal regarding only some decisions and not all 

under s . 8 and the second proviso clarifies ti e 

ex ent of the right. It has previously been poin! 

ted out that S. 8 deals solely with matters 
anterior to the assessment. That proviso does 
not purport to deal with a right of appeal by 
which objection is taken to the amount of the 
liability for excess profits tax, which objection 
arises only after an assessment has been made 
Elsewhere, the second proviso forbids a ri^hfc of 
appeal against decisions of the Board of Refe¬ 
rees (the appellate authority under sub-Ss. ( 5 ) and 
( 8 ) of s. 8 ) and of the Central Board of Revenue 
both of which bodies deal with matters anterior 
to an assessment The first proviso to sub-s. ( 1 ) of 

f: 17 de ?' e9 a r, 6 ht of appeal against a determina¬ 
tion of the amount of the profits of any standard 
period when hey have been determined in 
accordance with rule 1 of the first schedule. The 
matters again are anterior to an assessment. 

[llJ An assessee is charged with excess profits 
tax by means of the assessment made upon 
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him. Sub section (l) of S. 10A empowers an 
Excess Profits Tax Officer to make such ad¬ 
justments, as he considers appropriate respecting 
liability to excess profits tax for the purpose of 
counteracting avoidance or reduction of liability 
to tax; sub-s. (-2) (a) declares that the officer’s 
powers under sub-s. (l), include the power to 
charge any person affected by the section with 
excess profits tax. That charging must be by 
means of an assessment and the act of charging 
involves a decision in that behalf made by 
the Excess Profits Tax Officer by whom it 
is effected. Sub-section (3) provides for a special 
right of appeal against a decision by such 
officer under s. 10A. The several exceptions 
contained in the two provisos to sub- 3 . ( 1 ) of 
S. 17 do not deal with any matters directly 
relating to charging with tax or the making of 
an assessment, but, as pointed out, with matters 
anterior thereto. The incident of the inclusion 
of those exceptions connected with matters, 
different to the matters in S. 10A, does not, in 
my view, manifest either an intention that the 
right of appeal conferred by S. 10A(3) is con¬ 
current with the right conferred by S. 17(l) or 
intention of departure from the ordinary prin¬ 
ciple of construction that the special enactment 
in the former section should not prevail against 
the general enactment in the latter. 

[ 12 ] There are two constructions of the rele¬ 
vant provisions of the Act. Firstly, that there is 
only one right of appeal, in regard to matters in 
S. 10-A, Damely, an appeal direct to the Appel¬ 
late Tribunal. Secondly that there are concur¬ 
rent rights, (a) the appeal direct to the Tribunal 
and (b) also an appeal to the Appellate Assistant 
Commissioner from whom an appeal lies to the 
Tribunal. The second construction inevitably 
leads to the absurdity that, in respect of an 
identical matter there is one appeal direct to 
the Tribunal and another through the Appellate 
Assistant Commissioner to the same Tribunal. 
That could never have been the intention of the 
Legislature. The construction which avoids an 
absurdity should prevail. 

[13] Lastly, learned counsel for the assessee 3 
argued that S. 17 (l) confers a right of appeal 
against the “amount” of tax liability and the 
appeal in this case is against that amount. 
As pointed out, there is no challenge to the 
amount, as such, but the grounds of the assessees’ 
appeal to the Appellate Assistant Commissioner 
make it perfectly clear that the appeal is against 
the action by the Excess Profits Tax Officer 
in making the adjustments, by reason of his 
opinion and decision that the transaction of 
transfer to Dhirajmal was to avoid or reduce 
the assessees’ tax and, it is alleged that that 
.conclusion and decision were wrong. The appeal 
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is not one objecting to the amount but is against 
the Officer’s decision in relation to the purpose 
of the transfer. It can well be said that every 
appeal in connexion with tax involves the 
amount of tax since every matter relating to 
tax is ultimately connected with its amount. 
But in the present instance the appeal is not 
against the amount, as such but against the 
decision of the Excess Profits Tax Officer upon 
matters other than the amount of tax. 

Cl4] For the reasons given in my opinion, the 
answers to both questions raised should be in 
the affirmative. The Commissioner of Income- 
tax is entitled to his costs, Bs. 250. 

[15] I desire to make it clear that the opinion 
which I have expressed relates to the facts and 
circumstances arising in the present reference. 

[1G] Patanjali Sastri J. — I agree that the 
questions referred to us should be answered in 
the affirmative. I wish, however, to guard myself 
against being understood as holding that in no 
circumstances can an assessee have a concurrent 
right of appeal under Ss. 10A (3) and 17 (l), Excess 
Profits Tax Act, 1910. Whether he is entitled to 
appeal under the one or the other or both of 
those provisions depends, in my opinion, on the 
grounds on which he seeks to attack the order 
of the Excess Profits Tax Officer. 

[17] An assessment to excess profits tax in¬ 
volves a preliminary determination of various 
specific matters which affect the amount of tax 
payable by the assessee, and the Act has provided 
for appeals against the decisions of the Excess 
Profits Tax Officer in respect of these matters to 
different appellate authorities which, in the 
opinion of the Legislature, are specially qualified 
to deal with such matters, while a general right 
of appeal against the assessments made by that 
officer is conferred under S. 17 (l). Thu3, in 
matters arising under S. 8, sub-ss. (o) and (8) 
and R. 11 of Sch. 1, a right of appeal to the 
Board of Referees is given, and in respect of 
matters dealt with under S. 10A and R. 12 of 
Sch. 1 an appeal lies to the Appellate Tribunal. 
That the appeals under 8. 8, sub-ss. (5) and (8) 
relate to the specific matters therein mentioned 
is clear from the language of those sub-sections 
and of proviso 2 to S. 17 (l). Though in matters 
arising under S. 10A and R. 12 the appeal is to 
be against the “decision” of the Excess Profits 
Tax Officer it is clear from those provisions that 
the matters mentioned therein are specific pre¬ 
liminary matters and the appeals accordingly 
must relate only to those matters. Appeals under 
Rr. 11 and 12 for instance, can only relate to 
apportionment of allowable deductions and dis- 
allowance of excessive expenses respectively. So, 
too, an appeal under S. 10A must, I think, be 
co nfin ed in scope to the “adjustments, as res- 
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pects liability to excess profits tax”, which the 
Excess Profits lax Officer has made in the case 
of transactions designed to avoid or reduce such 
liability. In other words, though as a result of 
an “adjustment” made under s. 10A the assess, 
ment made under S. 14 will no doubt be affected 
in that the amount of excess profits tax payable 
will be increased, the ground of attack in an 
appeal under S. ioa (3) must, as it seems to me 
be confined to the Excess Profits Tax Officer’s 
conclusion that “the main purpose” of the trans¬ 
action or transactions was the “avoidance or 
reduction of liability to excess profits tax” Any 
other ground of objection to the amount “as 
assessed by the Excess Profits Tax Officer” can 
be taken only in an appeal preferred under 
S. 17 (l) against his order of assessment. 

[18] This view receives further support from 
the statutory rules framed under S. 27 of the 
Act and the forms prescribed in -the schedule 
annexed thereto. Rule 15A, cl. (h) provides that 
an appeal against an order of the Excess Profits 
Tax Officer “in so far as it concerns an adjust- 
ment made by him under S. ioa of the Act” 
shall bo in form E. P. 14 (t) which has a column 
under the heading “substance of the order made 
under S. ioa and makes no reference to the 
amount of tax assessed by the Oflicor; whereas 
R. 12 prescribes that an appeal under S. 17 of 
the Act shall bo in form E. i\ io “if against the 

amount of an assessment mado.under 

sub-s. (l) of S. 14 of the Act”, and that form 
refers to the amount of profits liable to excess 
profits tax as determined by the officer and 
requires the petitioner to state the amount of 
profits liable to tax according to his claim. 
These provisions throw light on the respective 
scope of the appeals under S. IOA and S. 17 
making it clear that an appeal under S. IOA is 
concerned solely with the adjustment made by 
jthe Excess Profits Tax Officer on the basis that 
the ‘main purpose” of a transaction or transac¬ 
tions effected by the assessee was the “avoidance 
or reduction of liability to excess profits tax”, 
while objections to the amount as assessed by 
that officer fail within the purview of an appeal 
under S. 17. Thus appeals under Ss. IOA (3) and 
17 (l) are mutually exclusive in scope though 
they may be concurrent in the sense that both 

r i /.i t i*. _ in a given case. 

[19] It is true—and this is the sheet anchor 

of the argument on behalf of the assessee-that 
wh,lo certain of the specific matters in respect 
of which special rights of appeal are provided 
for elsewhere in the Aot are excepted under 
proviso 2 to S. 17 (l) from the purview of that 
sub-section, the matter arising under s. ioa ( 3 ) 
ia not so excepted, and this omission, it is 
claimed, shows that, in addition to the right of 
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appeal conferred under S. ioa ( 3 ) it is open to 
an assessee in an appeal under s. 17 (l) “object¬ 
ing to the amount of excess profits tax for 
which he is liable as assessed by the Excess 
Profits Tax Officer” to attack the latter’s “deci¬ 
sion’ under S. IOA (3), as such decision affects 
the ‘ amount of excess profits tax” and therefore 
comes within the purview of those words. The 
argument is plausible but cannot be accepted as 
sound. The omission to exclude the matter re- 
ferred to in s. IOA or it. 12 of sell. 1 is perhaps 
attributable to the fact that these provisions 
were inserted in the Act, by the Excess Profits 
Tax (Second Amendment) Act 1941 , and the need 
for a consequential amendment of proviso 2 to 
S. 17 ( 1 ) was overlooked. Or it may he that, 
an appeal to the highest Income-tax appellato 
authority, viz., the Appellate Tribunal, having 
been provided for in the newly introduced pro¬ 
visions, it was considered unnecessary to exclude 
expressly the matters therein mentioned from 
t le purview of an appeal to a subordinate autho¬ 
rity provided for in s. 17 ( 1 ). However that may 
be, having regard to the general scheme of ap¬ 
peals provided for under the Act which in no 
° heL case has sanctioned the incongruity of 
allowing an appeal in respect of the same matter 
to a superior and a subordinate authority con¬ 
currently, to be followed in the latter case, by 
a further appeal under s. 19 ( 2 ) to the same 
superior authority. I am convinced that the 
special appeal provided for under S. IOA in res. 
peefc of the specific matter referred to therein 
was intended to be the sole and exclusive remedy 

of an assessee aggrieved by a decision under that 
section. 

[ 20 ] As, iii the present case, the assessees’ sole 
ground of attack against the assessment order 
related to the decision of the Excess Profits Tax 
Officer under s. ioa ( 1 ), his appeal on that 
ground to the Appellate Assistant Commissioner 
under S. 17 ( 1 ) was incompetent and misconceived. 

C.R.k./k.s. Answer in the affirmative. 

A. I. R. (35) 1948 Madras 357 [C. N. 180.] 

Govinda Menon J. 

In re Arumuyha Mudaliar and others — 
Petitioners. 

Criminal Revn. Nos. 710 to 714 and Cr. Revn Petn* 

Nos. 604 to G03 of 1947, Decided 00 31-10-1917 from 
orders of Addl. Dist. Magistrate, Trichinopolj, D/-15-7- 

Criminal P. C. (1898), S. 209-Committing Court 
can in some cases appreciate evidence and dis¬ 
charge accused-If there is some evidence which 
may appeal to any Court or jury, committing Court 
should not reject it merely because it does not 
agree with that evidence. 

In somo cases the committing Court can appreciate 
evidence and discharge accused. It cannot, therefore, bo 
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laid down as a proposition of law that where a case is 
solely triable by the Court of Session the committing 
Court is not justified in taking upon itself the duty of 
appreciating evidence. The procedure to be followed in 
scrutinising and appreciating evidence in a preliminary 
register ca ; e is different from that to be adopted in an 

ordinary warraut case or a summons case. If there is 

some evidence which may appeal to any Court or a 
jury, the committing Court, where it does not agree 
with that evidence, should not take upon itself the 
duty of rejecting the Eame. [Para 2] 

Annotation:—(’46-Corn.) Cr. P. C., S. 209 N. 5 

N. Somasundaram and Kailasam—tor Petitioners. 

Public Prosecutor —for the Crown. 

Order. —These revisions arise out of the 
orders passed by the learned Additional District 
Magistrate, Tricbinopoly, setting aside the orders 
of discharge of the various petitioners herein 
passed by the Committing Court, the Special 
I'irst Class Magistrate of Tricbinopoly, in preli¬ 
minary register cases on his file. The point for 
consideration is the same in all the cases and 
therefore I propose to deal with them by a 
common judgment. These various petitioners and 
a number of others were proceeded against under 
the rioting and mischief sections of the Penal 
Code and a large body of oral evidence was let 
in before the First Class Magistrate. On a con- 
sideration of tbe evidence before him, the First 
Class Magistrate found that there was no prima 
facie case against these accused persons which 
vould warrant the committal of them to take 
their trial before the Court of Session. 


ing and appreciating evidence in a preliminary 
register case i3 different from that to be adopted 
in an ordinary warrant case or a summons case. 
If there is some evidence which may appeal to 
any Court or a jury, the committing Court where 
it does not agree with that evidence should not 
take upon itself the duty of rejecting the same. 

[3] Mr. Somasundaram, the learned advocate 
for the petitioners, invited my attention to the evi¬ 
dence against some of the petitioners. In certain 
instances their names are not mentioned in the 
first information report and in certain other 
instances only a single witness speaks about 
them. I do not intend to say anything more as 
regards theso points than that there is some evi¬ 
dence justifying the case going to a Court of Ses¬ 
sion. That being so they were wrongly discharg¬ 
ed by the trial Magistrate and the order of the 
Additional District Magistrate is correct. The 
petitioners are on bail and will continue to be on 
bail until the Sessions Trial is over. In these 
circumstances I do not wish to interfere with 
the orders of the learned Additional District 
Magistrate and therefore dismiss these petitions. 

c.b.k./s.c. Petitions dismissed. 


A. I. R. (35) 1948 Madras 358 [C. N. 181 ./ 

Happell and Govindarajachari JJ. 

In re Venkoba Eao and others — Petilio - 
ners. 


[ 2 ] The prosecution preferred revision petitions 
under s. 435 and s. 437, Criminal P. C., to the 
District Magistrate, Trichinopoly, and the Addi¬ 
tional District Magistrate who heard the revisions 
took a different view from that of the First 
Class Magistrate, set aside the orders of discharge 
and has directed that all these petitioners be 
committed to take their trial before the same 
Court of Session along with others. The 
chief ground on which the learned Additional 
District Magistrate set aside the orders of dis¬ 
charge is that as the case was solely triable by 
the Court of Session the committing Court is 
not justified in taking upon itself the duty of 
appreciating evidence. A proposition of law stat¬ 
ed in such wide terms is not justified by the de¬ 
cisions of this Court, and the learned Public 
Prosecutor does not support this extreme view. 
There are cases in which the committing Court 
can appreciate evidence and discharge the 
accused. If the committing Courts were merely 
to act as post offices the provisions of the Chap¬ 
ter relating to preliminary enquiry in which 
accused persons are allowed to examine defence 
witnesses would not have found a place there. 
Therefore, I am not prepared to agree with the 
Additional District Magistrate in those observa¬ 
tions. The procedure to be followed in scrutinis- 


Criminal R. C. Nos. 732, 1333 and Cri. R. P. No. 626 
of 1947 and Taken up No. 12 of 1947, Decided on 
2-12-1947, from judgment of 2nd Presidency Magis¬ 
trate, George Town, Madras D/- 7-2-1917. 


Madras City Police Act (3 of 1888), Ss. 42 and 43 

— No statement in warrant that commissioner had 
reason to believe that certain place was being used 
as common gaming house—Warrant is not invalid 

— Court must however be satisfied that he had 
reason to believe that information given to him 
was true. 


A warrant issued under S. 42 is not invalid simply 
for the reason that it is not stated therein that the 
authority which has issued the warrant has reason to 
believe that the place in question is nsed as common 
gaming-house. The section does not require the com¬ 
missioner to record bis reasons for believing any infor¬ 
mation that the police might have given him. All that 
is necessary, if the Commissioner has not stated himself 
that he had'reason to believe that the place was used as a 
common gaminghouse, i3 for the Court to be satisfied 
ibat the Commissioner was aware of the serious nature 
)f the step he was taking and that he had reason to 
jelieve that the information which was given him was 
rue. Where the commissioner issued the warrant on 
jo other information than the hearsay statement of the 
Sub-Inspector which the Sub-Inspector bod not verified, 
t cannot be said that the Commissioner bad reason to 
lelieve that tbe place was used as a common gaming 
louse. In that view the presumption nnder S. 43 can- 
lOt be drawn. [P ara 4 J 


Cases referred :— „ . 

1. (’35)58 Mad. 867: 22 A.IR- 1935 Mad. 98: 154 I.C. 
741 : 36 Cr. L. J. 566, Subbier v. Emperor. 
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(*36) 1936 M. W. N. Cr. 214 : 24 A.I.R. 1937 Mad. 
179 . 166 1. C. 665 : 88 Cr. L. J. 260, Crowu Prose¬ 
cutor, Madras v. Syed Kasim. 

3. (’46) 33 A. I. R. 1946 Mad. 465 : 47 Cr. L. J. 875, 
In re A. Perayya. 

* 4 - (*38) 1938, 2 M. L. J. 266 : 25 A. I. R. 1938 Mad. 
705 : 178 I. C. 123 : 39 Cr. L. J. 1003, In re, Kulan- 
oaivelu Chettiar. 


5. (’38) 1938-1 M. L. J. 509 : 25 A. I. R. 1938 Mad. 
550 : 176 I. C. 256 : 39 Cr. L. J. 719, In re Naran- 
appayya. 

•«. (’35) 1935 M. W. N. Cr. 228 : 23 A I.R. 1936 Mad. 
65.1611. C. 32 : 37 Cr. L. J. 380, Subramania Aiyar 

v. Emperor. 

W - N * Cr - 138 : 33 A..LR. 1946 Mad. 
57 . 224 I. C. 276 : 47 Cr. L. J. 586, In re Thanibi 
Iyangar. 


B. T. Sundararajan — for Petitioners. 

P. Chandra Reddi for Crown Prosecutor — for the 

Crown. 


Happell J— Criminal Revision Case no. 
732 of 1947 arises out of the conviction of six per¬ 
sons by the Second Presidency Magistrate, 
Madras, for an offence under S 3 . 45 and 46 of 
the Madras City Police Act. Each of the accu¬ 
sed was sentenced to pay a fine of Rs. 25, or in 
default to undergo two weeks’ rigorous imprison¬ 
ment. The petition has been filed by the 1st 
accused. 

[ 2 ] On 22 10 -1946,, a Sub-Inspector of the 
Madras Police obtained a warrant from Deputy 
Commissioner of Police, Law and Order, and 
in pursuance of it, entered no. 7 Vaikunta Vadh- 
yar Street and conducted a search. According to 
the evidence, ho found the six accused playing 
cards for money in a room in a house which 
Belonged to the first accused, and he seized the 
cards with which they were playing and some 
cash. Section 42 of the Madras City Police Act 
which, it may be stated here, is equivalent to 
8. 6 of the Madras Gaming Act of 1930, provid¬ 
es that: 

“(1) If the Commissioner has reason to believe that 
any place is used a3 a common gaming-hou ; o, he may 
by his warrant give authority to any Police Officer, 
above tho rank of a constable to enter, with such 
assistance as may be found necessary, by night or by 
day and by force if necessary, any such place, and to 
arrest all persons found therein, and to seize all instru¬ 
ments of gaming and all moneys and securities for 
money and articles of value reasonably suspected to 
have been used or intended to be used for the purpose 
of gaming which are found therein, and to search all 
p&rta ol such place and also the persons found therein”. 

Section 43 of the Act provides that any cards, dice, 
Gtc. or other instruments of gaming found in 
any place entered or searched under the provi- 
eions of s. 42, or on any person found therein, 
Bhall he evidence that such place is used as a 
common gaming-house, and that tho persons 
found therein were there present for the purpose 
of gaming, although no play was actually seen 
by the police officer or any of his assistants. In 
tho case before us, it was not proved directly 
that the first accused was using the premises 


for his own profit or gain; but tho Magistrate, 
as there was no evidence in rebuttal, drew tho 
presumption under s. 43 of the Act that tho 
premises were being used as a common gaming, 
house. 

[ 3 ] It was argued before the Second Presi¬ 
dency Magistrate that the warrant was invalid, 
because it did not specifically stato that the 
Deputy Commissioner had reason to believe that 
the premises in question were being used as a 
common gaming house and that that being so, 
no presumption under S. 43of the Act could arise. 
The warrant, Ex. P-l. issued by the Deputy 
Commissioner was in this form: 

“Whereas information has this day been laid before 
the undersigned, Commissioner of Police and Justice of 
the Peace for ihe Town of Madras, that a common 
gaming house is kept on the premises occupied by 
Venkoba Rao .... These are therefore to command 
you forthwith to enter the said premises with such assis¬ 
tance as may be found necessary and to take into cus¬ 
tody all persons who may be found therein.” 

It is not stated in the warrant that the Com¬ 
missioner of Police had reason to believe that 
the place was used as a common gaming-house 
and the material on the basis of which ho issued 
the warrant is not set out. The same argument 
has been addressed to us and the only question 
which we have to decide is w'hether the warrant 
was invalid because it was not stated therein 
that tho Commissioner had reason to believe 
that No. 7, Vaikunta Vadhyar Street, was being 
used as a common gaming-house. The Second 
Presidency Magistrate held that the warrant 
issued was valid and that the presumption under 
S. 43 could be drawn on the authority of two 
decisions of this^ Court, 58 Mad. 867 1 and (1936) 

M. W. N. Cr. 214.“ In addition to these decisions, 
our attention has been drawn to several other 
decisions on the question of the form of war¬ 
rant issued under s. 42, Madras City Police Act, 
or S. 5, Madras Gaming Act. In 58 Mad. 867 1 re¬ 
ferred to by the Magistrate, it was held by Cor- 
ms J. that it was not necessary for it to be stated 
in the warrant that the Magistrate had reason to 
believe the information on the basis of which 
the warrant was issued. It was sufficient, the 
learned Judge was of opinion, for it to be stated 
that he had issued the warrant on information 
laid before him. In 193G M. \V. N. Cr. 214, 2 K. S. 
Menon J. also held that the section did not re¬ 
quire that it should bo stated in the warrant 
that the Commissioner had reason to believe 
that the place was used as a common gaming¬ 
house. In this case, however, the learned Judge 
did consider evidence in regard to the informa, 
tion on which the warrant was issued and found 
that it was sufficient to give the Commissioner 
reason to believe that the place in respect of 
which the warrant was sought was used as a 
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common gaming-house. The consensus of autho¬ 
rity is undoubtedly that a warrant issued under 
S. 42, Madras City Police Act or s. 5, Madras 
Gaming Act, is not invalid simply for the reason 
that it is not stated therein that the authority 
which has issued the warrant has reason to believe 
that the place in question is used as a common 
gaming-house: vide A. I.R. 1946 Mad. 4G5, 3 (193S) 2 
M L J. 266, 4 (193S) 1 M.L.J. 509 6 and 1935 M.W.N.Cr. 
228. 6 In 1945 M. w. N. Cr. 13S' Chandrasekhara 
Aiyar J. no doubt did state that the presump, 
tion under s. G, Madras Gaming Act, will only 
apply if there is proper compliance with S. 5. In 
the case before him, the failure to comply pro¬ 
perly with the provisions of S. 5, Madras Gam- 
ing Act, was the failure to state that the Deputy 
Superintendent of Police who issued the warrant 
had reason to believe that the house in question 
was being used as a common gaming house, and 
the learned Judge held that in the absence of a 
statement in the warrant that the Deputy 
Superintendent of Police who issued it had 
reason to believe that the house was being used 
as a common gaming house the presumption 
under S. 6 could not be drawn. Chandra¬ 
sekhara Aiyar J. in his judgment in this case, 
does not refer to any decisions on the topic. 

[4] We are in agreement with the view that a 
warrant is not necessarily invalid because it 
does not state that the Magistrate has reason to 
believe that the place was used as a common 
gaming house. The section does not require the 
Magistrate to record his reasons for believing 
,any information that the police might have 
given him. The real question seems to us to be 
whether, provided that the warrant purports to 
be issued under S. 6 , Gaming Act, or S. 42, Madras 
City Police Act, the presumption under s. 6 or 
S. 43 must necessarily be drawn, or whether the 
prosecution can be required to prove that the 
Magistrate in fact did have reason to believe that 
the place was used as a common gaming house. 
The issue of a warrant under section 42 or sec¬ 
tion 5 carries with it consequences of the great¬ 
est importance since if the warrant is valid the 
ordinary presumption of innocence in the case 
of the persons affected is removed and, provided 
that instruments of gaming are found, and these 
instruments may be articles of so ordinary a 
character as playing cards, the persons found in 
the place are presumed to be present for the 
purpose of gaming unless they can prove the 
contrary. It is manifest, therefore, that the pro¬ 
visions of the section, whether S. 42 , Police Act 
or s. 5, Madras Gaming Act under which the 
warrant is issued should be strictly complied 
with. In (1938) 2 M. L. J. 266, 4 Horwill J. rejected 
e contention that there must be some evidence 
before the prosecution that the warrant was 


issued under s. 5 upon proper information' 
sufficient to lead a Magistrate to believe that the 
room in question was used as a common gam¬ 
ing house. He was of opinion that the presump¬ 
tion raised under s. 114 (e), Evidence Act should 
be applied and that it would be against public 
policy if the prosecution were compelled to let 
in evidence in regard to the material on which the 
Magistrate acted. A similar view was expressed 
by Kuppuswami Aiyar J. in A. I. R. 1946 Mad. 
465 s in which he stated that it was not neces¬ 
sary to record the material on the basis of which 
the "warrant was issued, as the Magistrate was 
presumed to know the law and the requirements 
of the section. In neither of these cases was 
the actual form of the warrant in question set 
out, and the argument advanced seems to have 
been that, whatever the form, the accused could 
insist that evidence should be adduced that the 
warrant was issued upon proper information. In 
the case of the issue of a warrant under S. 42, 
Madras City Police Act or S. 5, Madras Gaming 
Act, there are really two acts that have to be 
performed, a judicial act and an official act. 
The official act is the issue of the warrant itself 
in due form over the signature of the Magis¬ 
trate, and the judicial abt is the satisfying of 
himself by the Magistrate that there is reason- 
to believe that the place in question is used as 
a commom gaming-house. In the present case, 
it no doubt may be presumed, since no special 
form for the warrant is prescribed, that tho offi¬ 
cial act was duly performed; and if the Magistrate 
had stated that he had reason to believe that 
the place in question was used as a common 
gaming-house, the judicial act could also 
be presumed under s. 114, Evidence Act to 
have been regularly performed. Where, how¬ 
ever, as in the present case, it is not stated 
that the Magistrate has reason to believe that 
the place is used as a common gamiDg-house, 
we do not see, having regard to the fact that 
the requirements of the sections must be strictly! 
complied with, that the presumption should ne¬ 
cessarily be drawn, if the warrant is challenged*! 
that the Magistrate had reason to believe that 
the place was used as a common gaming-house. 

If the Magistrate has not chosen to state that 
he has "reason to believe” then the presump¬ 
tion need not be drawn unless evidence is addu¬ 
ced that in fact the warrant was issued on 
proper information. This seems to have been the 
view taken by King J. in 1935 M. W. N. cr. 228 . 

In that case, King J. held that the fact that the 
warrant did not contain the words reason to 
believe” did not invalidate it and that the mere 
omission of the particular words in the warrant 
was by no means conclusive, the real question 
being whether as a matter of fact the Magistrate 
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had or bad not reason to believe. King J. then 
examined the evidence and finding among other 
things that the Magistrate bad examined the 
Sub-Inspector on oath, observed that it was im¬ 
possible to argue on these facts that the Magis¬ 
trate was not aware of the serious step be was 
taking and that he had no reason to believe that 
the information that was given him was not 
true. He held, therofore, that the warrant satis¬ 
fied the provisions of S. 5 of the Act. With res¬ 
pect, we agree with Horwill J., in the case re¬ 
ferred to above, that it would be against public 
policy if the prosecution w’ere compelled to let 
in evidence in regard to the material on which 
a Magistrate acted. In our opinion, however, it 
will not usually he necessary to require that the 
material should be divulged. All that is neces¬ 
sary, if the Magistrate has not stated himself 
that he had reason to believe that the place was 
used as a common gaming-house, is for the Court 
to be satisfied, in the words used by King J., that 
the Magistrate was aware of the serious nature 
of the step he was taking and that he had rea¬ 
son to believe that the information which was 
given him -was true. In 1935 M. w. N. Cr. 228° 
the fact that the Magistrate had examined the 
Sub-Inspector on oath showed conclusively that 
he was aware of the serious nature of the step 
he was taking and that it was necessary for him 
to satisfy himself that the information given him 
appeared to be true. In the present case, the evi¬ 
dence is that the Sub-Inspector, on information 
given to him that No. 7, Vaikunta Yadhyar 
Street, was being used as a common gaming¬ 
house went straight to the Deputy Commissioner 
without himself verifying the information and 
obtained the warrant on W'hich he acted. There 
is no other evidence than this, and as it appears 
that the Deputy Commissioner issued the war¬ 
rant on no other information than the hearsay 
statement of the Sub-Inspector which the Sub- 
Inspector had not verified, wo are unable to 
bold that in this case the Deputy Commissioner 
had reason to believe that the place was used as 
a common gaming-house. In that view, the pre- 
sumption under S. 43 cannot be drawn, and as 
the Magistrate convicted the petitioner on the 
basis of the presumption and not on the basis of 
evidence that he was using the premises as a 
common gaming-house, his conviction must be 
set aside. The cases of the other accused are not 
distinguishable from that of the petitioner; we 
have called their cases up, and we also set aside 
their convictions. The revision petition i 3 al- 
lowed. 

C.R.k./d.S. Revision allowed. 
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Satyanarayana Kao J. 

K ■ r ; Narayanan Nayar — Appellant v. 
1\ P. Kesava Menon and and others — Res. 
pondents. 

Second Appeal No. 862 of 1945, Decided on 4-12-1947 
from decree of Sub-Judge, South Malabar, ralghat D 
27-10-1944. ° 


-— i\dinavan — l^ease Dy 

karnavan of valuable forest land for insignificant 
rent — Tarwad is not bound by such transaction. 

Where a long term len.-e of a h g valuable forest laud 
is granted by a karnavan for an iingnificant rent 
under the guise of a reclamation lcn«o. the 1, a <> is nor 
a lease at all but a different transaction which i-> eci - 
tamly not within the powers of a karnavan, and ho 
not competent to bind the tarwad by such a transne- 
tion : CAM. R. 1919 Mad. 014 and 18 A. I. R. 19-51 
Mad. <3, Distvig. [Para 3] 

Cases referred :— 

VJ 8 !-. 3 ?, y -' L ; m : 0 A - r - n - 1919 Mad. 614 : 
4 i i. C. 94o, Abdulla Koya v. Eacbaran Nair. 

2 r £ 31 !A 4 , Mud ; 2;J9 : 18 A - 1 R - 19 ^1 Mad. 73 : 180 
1. C. 4-0, lvunhi lvutti Ali v. Mahomed Ilaji. 

D. A. Krishna \ ariar — for Appellant. 

K. Kuttikruhna Menon _ for Respondents. 


Judgment. — The suit out of which this 
second appeal arises is for a declaration that the 
lease granted by defendant 2, the karnavan, to 
defendant 1 on 11-1-1934 is not binding on the 
Idom and for possession of the plaint schedule 
properties. The plaintiff is the receiver appointed 
in a partition suit, o. s. no. 4C2 of 1938, between 
the members of the Idom. The lease comprises 
132 acres of forest land and purports to be a 
reclamation lease for a period of 12 years. It 
fixes a rent of 5 paras of paddy per year and a 
renewal fee of its. 25. The ground on which the 
plaintiff seeks to attack the lease is that though 
it purports to bo a reclamation lease, it is not 
really so but that it is merely a lease of a forest 

at a very low rent in the guise of a reclamation 
lease. 


[2] Tho Courts below have held that the lease 
does not bind the Idom as the lease was not a 
reclamation lease, but it was so mentioned in 
the lease as a pretext for alienating forest tract 
of considerable extent for a long i>eriod without 
any advantage to the tarwad. The purpose of 
reclamation is introduced in the lease merely as 

a cloak to give the transaction a semblance of 
propriety. 

[3] It is contended on behalf of the appellant 
that it is open to a karnavan of a tarwad to 
grant even an improvident lease, and that such 
a lease cannot be attacked by the junior mem- 
bera, and that the only remedy if the karnavan 
persists in granting such improvident leases is 
to remove the karnavan in a properly constitu¬ 
ted suit. Reference has been made to the deci- 
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sions in 35 M. L. J. 105 1 and 54 Mad. 239;* but, 
in my opinion, the principle of those decisions 
has no application to the present case, as it is 
not a case where the karnavan purports to grant 
a lease which is real but the terms of which are 
improvident. In the present case what is 
attempted by the karnavan is to invent a cloak 
lor really parting with valuable forest lands for 
an insignificant rent. It is found by the Com¬ 
missioner and also borne out by the evidence 
that a very little portion of the property com¬ 
prised in the lease can really be reclaimed and 
I that there are about 3C00 trees on the land which 
are useful as timber. In these circumstances it 
cannot be said that the lease is a real lease but 
is an improvident one. The lease is not a lease 
at all of what it purports to be but is wholly a 
different transaction. This is certainly not 
within the powers of a karnavan, and he is not 
competent to bind the tarwad by such a tran¬ 
saction. 

[4] The decisions of the Courts below are 
correct, and the second appeal is dismissed with 
costs. No leave. 

c.R.K./s.c. Appeal dismissed. 


A. I. R. (35) 1948 Madras 362 [C. N. 183.] 

Gentle C. J. and Tyagarajan J. 

A. K. Govindarajulu Naidu — Appellant 
v. L. A. K. Lakshmana Aiyar firm — Res - 
pondent. 

A. A. 0 No. 115 of 1946 and Civil Revn Petn. Nos. 
1474 of 1915 and 2S9-of 1946. Decided on 11-9 1947. 
from oidtr of Sub-Judge, Trichi nopoly, D/- 28-9-1915, 

Limitation Act (1908), Art. 182 — Revival of 
execution application — Decree-holder making 
application in 1936 to obtain possession of property 
sold to him in execution — Possession ordered — 
Delivery of possession of two houses Nos. 9 and 10 
obstructed by widow of judgment debtor’s brother 
claiming right of residence therein — Upon en¬ 
quiry Court finding in favour of obstructor as re¬ 
gards house No. 9—House No. 10 delivered to 
decree-holder — Court endorsing following order 
on 2-11-1937, on 1936 application : “House bear¬ 
ing No. 10 delivered. Record”— Thereafter decree- 
holder making other execution application to reco¬ 
ver balance due on decree — Last of such appli¬ 
cations dismissed in January 1942 — In June 1945, 
decree-holder applying to revise 1936 application 
and to obtain symbolical possession of house No. 9 
— Decree-holder held could not be said to have 
abandoned any rights under 1936 application be¬ 
cause of his instituting other execution applications 
between 1937 and 1945 — 1936 application held was 
not iinally disposed oi and was pending and decreet- 
holder was entitled to have it brought before Court 
and to have orders passed upon it in accordance 
with his rights: 16 A.I.R. 1929 P. C. 209. Distuig.; 14 
A. I. R. 1927 All. 802, Dissent ; 13 A. I. R. 1926 Mad. 
453 and 22 A. I. R. 1935 Mad. 803 (FB), Rel. on. 

a . [Paras 2 A 6) 

Annotation: — ( 42-Coro) Lim. Act, Art. 182, N. 

143, Pts. 1 and 25. 


Cases referred :— 

1. (’29) 57 M. L. J. 184 : 18 A. I. R. 1929 P. C. 209 : 
118 I. C. 268 (P. C.), Maharaja Bahadur Singh v. 
A. H. Forbes. 

2. (’27) 14 A. I. P. 1927 All. 802 : 100 I. C. 790, Mt. 
Basanti v. Sirdarmal Hirdit Bai. 

3. (’26) 50 M, L. J. 215 : 13 A. I. R. 1926 Mad 453 : 
92 I. C. 782, Pattannayya v. Pattayya. 

4. (’35) 58 Mad. 893 : 22 A. I. R. 1935 Mad. 803 : 159 
I. C. 279 (FB), Abdul Aziz Sahib v. Chokkan 
Chettiar. 

S. V. Venugopalachariar — for Appellant. 

T. V. Ra?nanatha Iyer — for Respondent. 

Gentle C. J—The appellant is the judgment- 
debtor in o. S. No. 141 of 1932 wherein a sum 
exceeding Rs. 12000 was decreed by the learned 
Subordinate Judge of Trichinopoly on 31-8 1933. 
In execution of the decree the decree-holder 
instituted E. P. No. 392 of 1934 for sale of certain 
properties belonging to the judgment-debtor, 
which had been attached pending suit. Sale was 
ordered and on 20-11-1935 the decree-holder be¬ 
came the purchaser. The sale was confirmed on 
27-7-193G and part satisfaction of the decree wag 
recorded in respect of the net sale proceeds. Two 
of the items of property sold were houses Nos. 

9 and 10 Sayakkara Street, Trichinopoly. In 
order to obtain possession, the decree-holder in¬ 
stituted E. A. No. 857 of 193G and possession was 
ordered. When the Amin went to give delivery 
to the decree-holder, on 12-11-1936, obstruction 
was offered by one Ayyammal, the widow of the 
judgment-debtor’s brother. She claimed right of 
residence during her lifetime in both the proper¬ 
ties, Nos. 9 and 10 . Thereupon the decree-holder 
filed E. A. No. 9S3 of 193G on 4-12-1936, to re¬ 
move the obstruction pursuant to O. 21 R. 97. 
On 31-8-1937, the Court found in favour of the 
obstructor, so far as No. 9 was concerned, being 
satisfied that she was entitled during her lifetime 
to residence in that house. Her claim regarding 
house No. 10 was rejected. In the course of the 
order it was observed by the Court that the 
decree-holder was directed to establish his right 
by a separate suit. On 31-8-1937, E. A. No. 857 
of 1936 came up for consideration, when delivery 
of possession of house No. 10 was ordered and 
the matter was adjourned until 2-10-1937 to 
enable delivery to be given. The B diary in 
respect of E. a. no 857 of 1936, contains an en¬ 
dorsement including “vide order in E. A. No. 

983 of 1936”. The decree-holder was duly put 
in possession of No. 10. On 2nd October E.A. No.857 
of 1936 again came before the Court and an order 
was made which was endorsed upon the applica¬ 
tion, as follows : “House bearing door No. 10 
delivered. Recorded”. Thereafter the decree- 
holder, by other execution applications, sought 
to obtain the fruits of his decree, so far as they 
were unsatisfied by the proceeds of the sale aris¬ 
ing out of E. p. no. 332 of 1934, but he was on- 
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successful. The last of those applications was 
dismissed on 30-1-1942. On 23-G-1945 the decree- 
holder instituted E. A. Ko. ill of 1945. That 
was more than three years after the dismissal 
and final disposal of the last execution applica¬ 
tion and about eight years after E. A. ko. 857 of 
193G had last been before the Court. By E. A. 
No. 411 of 1945 it was sought to continue, or to 
revive, E. A. no. 857 of 1936 on the ground that 
it had never been finally disposed of and was 
still pending and to obtain symbolical posses¬ 
sion of house No. 9, that in which the widow of 
the judgment debtor’s brother had right of resi¬ 
dence, it being appreciated that during her life¬ 
time actual possession could not be obtained. 
Symbolical possession of house No. 9 had not 
been directed on the last occasion when E. A. 
no. 857 of 193G was before the Court. No notice 
was given to the judgment-debtor of E. A. No. 
411 of 1915 and the Court directed symbolical 
possession of house No. 9 on 5th July 1915 and 
which was given on 31st July. The present matters 
coming before us are c. M. A. Nos. 115 of 194G 
and C.R.P. NO. 1474 of 1945, instituted by the judg¬ 
ment-debtors challenging the correctness of the 
order made on 5th July 1915 in E. A. no. ill of 
1945. 

[2] Learned counsel for the appellant judg¬ 
ment-debtor, first contended that, since the 
decree-holder had instituted other execution ap¬ 
plications between 1937 and 1945, it must be 
deemed that he has abandoned any rights, which 
otherwise he might have, with regard to E. A. 
No. 857 of 1936 as he sought execution against 
other properties belonging to judgment debtor. 

[3] I am unable accept that argument. So 
far as the judgment-debtor is concerned the pro¬ 
perties, including Nos. 9 and 10, were sold in 
execution of the decree and the judgment-debtor, 
after he had unsuccessfully objected to confir¬ 
mation of the sale, took no step whatever with 
regard to those properties; the net proceeds of 
the sale were insufficient to discharge the decre- 
tal debt. The subsequent applications in the 
execution were for the purpose of recovering the 
balance due to the docree-holder pursuant to the 
decree. In support of this contention reference 
was made to 57 M. L. J. 184. 1 a decision by 
their Lordships of the Judicial Committee. In 
that case it was held, upon the facts that there 
had been an abandonment inasmuch as the 
decree was sought to be treated as a money 
decree, when apparently it wa3 not and execu¬ 
tion had been attempted to be made upon pro- 
perty other than those in respect of which the 
decree was passed. In my view that decision of 
the Board is in no way in point. I can see no 
substance whatever in the argument that the 
decree-holder had abandoned any rights which he 


may have in regard to earlier execution appli¬ 
cation by reason of proceedings; which he was 
entitled to institute, to recover the balance of 
the sums due to him under the decree. 

[ 4 ] This was next argued that, since more 
than three years had elapsed between the last 
disposal by the Court in E. A. No. 857 of 193G 
and the filing of E. A. no 411 of 1945, the latter 
application is time barred. Support for the con¬ 
tention was sought to be obtained from a deci¬ 
sion of a single Judge of the Allahabad High 
Court in A. I. It. 1927 all. soi . 2 There, it was 
held that since more than three years had elap¬ 
sed before an undisposed execution application 
was sought to be revived or continued, an appli¬ 
cation to revive or continue was time barred. I 
am unable, with respect, to agree with that deci¬ 
sion. If it is correct, then it seems to me that 
when an execution application is pending in 
Court, the same consequences affect it as would 
be the case had it been finally disposed of, that 
is to sav, the provisions of Art. 1S1, Limitation 
Act, are sought to be applied to a pending and 
undisposed execution application. 

[5] It is to be recalled that the last matter in 
respect of E. A No. 857 of 193G on 2nd October 1937, 
was, as stated above, that an endorsement was 
made that possession had been given of house 
No. 10 to which is added the word “recorded”. 
That word in no way amounts to final disposal 
of an execution application. The use of such a 
word, and of other words such as “struck ell” 
has been condemned on many occasions by this 
Court. In 50 M. L. J. 215, 8 it was observed by 
Devadoss J. delivering judgment with which 
Waller J. agreed, as follows: 

“If instead of following the procedure laid down by 
the Code, the executing Court orders that the petition 
be lodged or recorded, or be struck off, such an order is 
not one sanctioned by the Code and it only amounts to 
be this: petition is adjourned sine die.” 

In that case an execution application for pos¬ 
session of certain items of property was filed on 
11th March 1915; delivery of the property was 
ordered on 21st July 1915; some third parties ob¬ 
jected to delivery; objection was removed with 
regard to one item, ■which was delivered on 
27th March 1916 on which day the Court passed an 
order that the item in question was delivered to 
the decree-holders and the petition was “recorded”; 
subsequently, a suit filed by the obstructors, for 
delivery of another item was dismissed ; on 3rd 
September 1921 the decree-holders filed an execu¬ 
tion application and prayed for delivery of the 
item, the subject matter of the dismissed suit; 
that was about six years after their application 
for possession had been made; it was held that 
they were entitled to succeed, that the previous 
application was still a pending one, that it was 
still on the file and could then be dealt with. A 
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Full Bench of this Court in 58 Mad. 893 * held 
that, when an execution application has not pro¬ 
ceeded to final disposal, it remains to be dealt 
with by the Court. 

[G] In the application No. 857 of 1936 the de¬ 
cree-holder asked for actual possession of house 
N °. as well as of no. 10 when it was institu¬ 
ted he could have had no knowledge that there 
any objection against the Court ordering 
what was sought. It was only when the obstruc¬ 
tion arose from the judgment-debtor’s sister-in- 
law on the ground that she was entitled to right 
of residence, that he became aware that his right 
to actual possession might have to be postponed 
before it could be satisfied. Seeking actual posses¬ 
sion in an application in execution does not pre¬ 
vent, when actual possession cannot immedia¬ 
tely be obtained, an order being made for deli¬ 
very of symbolical pessession when the decree- 
holder is entitled to it. In the present instance 
actual, possession of house No. 10 was ordered 
and was obtained because the obstructor bad no 
right in regard to that house. There was no objec¬ 
tion by the judgment-debtor and no obstruction 
by him. The learned counsel for the judgment- 
debtor emphasised that his client had not been 
served with all proceedings. That may well be 
but I cannot close my eyes to the likely pros¬ 
pect that be knew exactly the whole position 
throughout. In any event he must have been 
aware that possession was likely to be sought 
inasmuch as the decree-holder was the purchaser. 
It is not suggested that there is any reason 
against the decree-holder being given actual posses¬ 
sion of the two houses save that the sister-in-law 
is entitled to a right of residence during her 
lifetime in house No. 9. That being so, clearly 
the decree-holder should have been given symbo¬ 
lical possession of that property in the same way 
as he would have been entitled had there been 
a tenant for years in occupation. Since E. a. 
No. 857 of 1936 was not disposed of finally, it re¬ 
mained a pending application and execution 
application No. 411 of 1945 was, to use the lang¬ 
uage in one of the cited cases, an intimation to 
the Court that the decree-holder wished to exer¬ 
cise the right he had with respect to that appli¬ 
cation. In my opinion the decision of the Court 
below was correct. E. A. No. 857 of 1936 had not 
been finally disposed of, it was still pending and 
the decree-holder was entitled, by E. A. No. 411 of 

1945, to have it brought before the Court_I do 

not use the word "revived” as I am not sure it 
;is strictly apt — and to have orders passed upon 
it in accordance with his rights. 

[7] Some point was made that in E. A. No. 983 
of 1936 the order includes that the decree-holder 
was directed to establish his right (to possession) 
by a separate suit (to which order reference is 


made in the B diary of E. A. No. 857 of 1936)' 
and that no suit had been instituted. It would 
have been worthless to have sued the sister-in- 
law when she is entitled to right of residence in 
No. 9 and the decree-holder’s rights under E. A. 
No. 857 of 1936 are not affected by such suit not 
having been instituted. 

[8] For reasons given, in my view, C. R. p. 
No. 1474 of 1945 should be dismissed with costs. 
It will follow that C. AT. A. No. 115 of 1946 and 
C. R. p. no. 289 of 1946 which are applications to 
revise the order refusing to review the previous 
decision and when the same facts and considera¬ 
tions arise, should also be dismissed with costs, 
one set. 

Tyagarajan J. — I agree and have nothing 
to add. 

C.B.K./v.R. Appeal and revision dismissed. 

A. I. R. (35) 1948 Madras 364 [C. N. 1S4.] 

Horwill J. 

Melayiri Venkatarao — Petitioner v. Kar- 
nam Vyasa Bao alias Dasappa and others — 
Bespondents. 

Civil Revn. Petn. No. 798 of 1946, Decided on 21-11- 
1947, from order of District Judge, Anantapur, D/- 
6-3-1946. 

Civil P. C. (1908), S. 115—Finding of fact_Peti- 
tion to sue as pauper—Rejection of, on ground 
that applicant’s failure to disclose all property in 
schedule to petition was wilful and not in good 
faith—Finding cannot be questioned in revision. 

[Para 2] 

Annotation (’44-Com.) C. P. C., S. 115, N. 26. 

Case referred .— 

. ('45) 58 M. L. W. 21 : 32 A. I. R. 1945 Mad. 296 : 

I. L. R. (1945) Mad. 628, Chellammal v. Muthu 
lakhroi Animal. 

Ch. Raghava Rao —for Petitioner. 

P. M. Srinivasa Iyengar , P. V. Srviivasachari 
and E. Vinayaka Rao— for Respondents. 

Order. — This revision petition is filed 
against the order of the District Judge of Ananta- 
pur dismissing the application of the petitioner 
to sue in forma pauperis. 

[2] The petitioner failed to reveal in the 
schedule attached to his application all the pro¬ 
perty in his possession; and the lower Court was 
of opinion that this failure to disclose was wilful 
and showed lack of good faith. Following the 
decision in 58 M. L. w. 21, 1 he dismissed the ap¬ 
plication, quoting the following words of the 
learned Chief Justice: 

"The utmost good faith is required of the petitioner in 
the matter of disclosure of his or her assets and any 
intentional departure from good faith whatever the mo¬ 
tive may be mast result in the dismissal of the petition.” 

It is argued that even if the petitioner had 
revealed all the property in his possession, it 
would not only have been included in the 
schedule to his application but also in the sche¬ 
dule to the plaint; and so for the purpose of 
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ascertaining whether he was a pauper or not 
that property would not have been taken into 
consideration. That may he so; but we are not 
| here concerned with the question whether his 
failure to disclose made any practical difference, 
but whether he acted in good faith; in other 
words, whether he intentionally refrained from 
disclosing this property or whether it was omit¬ 
ted from the schedule through ignorance on his 
part that the property belonged to him and his 
father. On that question, the learned District 
Judge has given his finding; and that finding is 
not one that can be questioned in revision. 
The learned District Judge saw the petitioner in 
the box and was not prepared to accept his 
explanation. 

[3] The petition fails and is dismissed with 
costs (one set). 

C.R.R./s.c. Petition dismissed. 


A I. R. (35) 1918 Madras 365 [C. N. 185.] 

Gentle C. J. and Bell J. 

Penukonda " Rathakrishnamurthy — A ppel- 
lant v. Messrs. Ganamukala Chengalraya 
Chetty Chalamayya Chetty and Co., and 
another — Respondents. 

0. S Appeal No. 48 of 1946, Decided on 17-11-1947, 
from judgment and order of Kunhi Raman J., 
D/- 18 9-1946. 

(a) Arbitration Act (1940), S. 30 — Arbitration 
relating to certain contracts—Arbitrators agreeing 
regarding some of them and disagreeing on 
remaining contracts and making two separate 
awards—Contracts on which arbitrators disagreed 
referred to umpire — Award of umpire regarding 
these contracts is valid and cannot be set aside. 

A seller and buyer under certain contracts who were 
members of Yarn Merchants’ Association referred five 
contracts to arbitration of two arbitrators. The arbi¬ 
trators agreed regarding two contracts but disagreed 
regarding the remaining three contracts. The arbi¬ 
trators made two awards, (1) with respect to the two 
contracts on which they agreed and (2) respecting the 
three contracts on which they disagreed. The matters 
relating to the three contracts where there had been 
disagreement were referred for decision to the umpire.- 
The terms upon which the reference to arbitration 
was made were contained in the Association’s arbitra- 
. *ion bye-laws one of which provided that the arbitra¬ 
tors or umpire should have power to make an interim 
award or awards. The umpire made an award 
regarding the three contracts referred to him. An 
application was made under S. 30 for setting aside his 
award on the ground that the umpire was wrong in 
taking up the reference with regard to the three 
contracts alone and should have taken cognizance of 
the whole of the matters of the arbitration including 
the other two contracts: 

Held that -the award which the arbitrators made 
relating to the subjects upon which they disagreed 
was an interim award as contemplated by the bye-law 
of the Association. That having been made, the 
arbitrator proceeded to make another award reflecting 
their differences which required consideration by the 
umpire. In those circumstances it was quite unneces¬ 


sary for the matters upon which the arbitrators had 
agreed to be referred to the umpire. Hence the award 
could not be set aside on the ground that the umpire 
did not take up all matters. [Paras 10 d: 11] 

(b) Deed—Construction—Yarn Merchants Asso¬ 
ciations’ resolution—Seller to demand despatching 
instructions from buyer within certain date and 
buyer to give despatching instructions on or before 
certain date — Obligation is first upon seller to 
make his demand. 

When construing a document, a meaning must bo 
given to every word in it, when that course is possible, 
li is presumed that the draftsman of the document 
and the person who made it did not use. words without 
some object or include words to which no meaning 
should be given. [Para 14J 

A resolution of Yarn Merchants Association provided 
as follows: “In all Indian Mill yarn contracts pending 
fulfilment in tbe vaida month each seller shall demand 
the despatching instructions from his buyer within the 
20th of each calendar month, and each buyer shall 
give despatching instructions to his sellers on or before 
24th of each month before 12 noon:” 

Held that theclear meaning of the resolution was that 
the buyer must give tbe despatching instructions by 
the 24th, provided tbe seller demanded those instruc¬ 
tions from him. The obligation was first upon the 
seller t) make his demand and having done that, then 
the buyer was obliged to give the despatching instruc¬ 
tions. If the seller failed to make his demand, then 
the buyer was uuder no obligation to give despatching 
instructions. [P ara 14] 

Case referred:—. 

1. (1847) 11 Jur. 542, Wicks v. Cox. 

A. K. Muthuswa77ii Iyer — for Appellant. 

S. P. Duraisuami — for Respondents. 

Gentle C. J. —This appeal arises out of an 
application by the appellant, under S. 30, Arbi- 
tration Act, 1940, to set aside an award of an 
umpire to whom matters in controversy in an 
arbitration had been referred, upon disagreement 
by two arbitrators. The arbitration related to 
five contracts between the appellant, as seller, 
and respondent 1 (hereinafter called the res¬ 
pondent), as buyer, of various quantities of 
yarn. The arbitrators agreed regarding two con- 
tracts of December 1941 vaida or delivery. They 
disagreed with regard to three remaining con¬ 
tracts, which were for January 1942 vaida. The 
arbitrators made two awards (l) with respect to 
the two contracts upon which they agree and ( 2 ) 
respecting the three contracts upon which they 
disagreed. The matters relating to the three con¬ 
tracts, where there had been disagreement, were 
referred for decision to the umpire, who was 
respondent 2 in the application and who is res¬ 
pondent 2 in the appeal. Kunhi Raman J. dis¬ 
missed the application to set aside the award and 
against his decision, the appellant seller has pre¬ 
ferred this appeal, 

[ 2 ] Ihe appellant and the respondents res¬ 
pectively the seller and the buyers under the 
contracts, carry on business in Madras as dealers 
in yarns. Each is a member of the Yarn Mer¬ 
chants’ Association (hereinafter called “the Asso- 
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ciation”). The objects of the association include 
(a) to form a code or codes of practice to simplify 
and facilitate transactions, for which purposes 
there are bye-laws in its articles or regulations. 
Article or bye-law 44 provides as follows: 

Notwithstanding anything contained herein, the 
Committee shall have power only for the purpose of 
dealing with cases which the Committee in its absolute 
discretion considers emergent, to alter or supplement 
any of the bye-laws herein abovementioned.” 

Article 33 (c) of the Association’s articles pro¬ 
vides that the Committee shall have power “to 
make, vary and repeal bye-laws or rules for the 
regulation of the business of the Association.” 
The seller and the buyers, when becoming mem¬ 
bers of the association agreed in writing upon 
the application form for membership, to act in 
accordance with the rules and regulations of the 
association. 

[3] The three contracts, with respect to which 
the arbitrators disagreed and the matters relat¬ 
ing to them, which were referred to the umpire, 
were made on 27th November and 1st and 5 th De¬ 
cember 1944. It was a term in each of these con¬ 
tracts that 

“the bye-laws of the Madras Yarn Merchants Associa¬ 
tion in force now and that may hereafter come into 
force shall be binding on both the buyers and sellers in 
regard to the deliveries and payments etc. of the above- 
said goods.” 

f4] While the three contracts were current 
and before the time for performance of them had 
expired, the executive Committee of the Associa¬ 
tion passed a resolution on 30th December 1941, 
called resolution No. 159 the relevant provisions 
of which are the following: 

“(1) In all Indian Mill yarn contracts pending fulfil¬ 
ment in the vaida month, each seller shall demaud the 
despatching instructions from his buyer within 20th 
of each Calendar month, and each buyer shall give des¬ 
patching instructions to his sellers on or before 24th of 
each month before 12 noon. 

(2) Parties failing to submit their despatching ins¬ 
tructions as per clause No. 1 on or before 24th before 
12 noon of each vaida month, the seller shall complain 
to the association and the parties, who have not receiv¬ 
ed or tendered the despatching instructions on or before 
24th of each month, shall assemble in the Association 

Hall on 25th at 3 P. M,.and shall arrange 

amongst themselves regarding the despatching instruc¬ 
tions. 

(3) If the buyer fails to give despatching instructions 
as provided for in clause 1 or 2, the seller shall book 
the contracted goods to Madras Salt Cottaurs in time 
on buyer s risk and shall tender the railway receipt as 
provided for in clause No. 5. If the buyer refuses, fails, 
evades or neglects to receive such railway receipt, the 
seller shall claim damages as provided for in clause 
No. 15 or shall resell the goods on buyer’s risk and ac¬ 
count at Madras and claim or hand over residuary 
balances, if any.” 

Paragraphs 4, 5, 6, 7 and 8 deal with methods of 
delivery being made and means by which that 
is to be effected. 

“9. If any of the contracting parties either fails to 
deliver the goods or fails to aocept them, where deliveries 


are ex-godown, or fails to accept R/R or deliver the 
R/R, where the deliveries are for F. 0. R. station, tho 
party who is responsible shall be deemed to have made 
breach of the contract and the party shall pay damages 
as provided for in clause No. 15.” ° 

Paragraph 15 specifies the method of ascertain¬ 
ing the amount of damages. 

[5] It is convenient to make one or two ob¬ 
servations regarding the Association and the 
above resolution. A perusal of the memorandum 
and articles of association reflects that all mem¬ 
bers are traders or dealer's in yarn and the sub¬ 
stantial object of the association is to facilitate, 
as far as possible, dealings between the members, 
to prevent disputes arising out of transactions 
from progressing into law suits, and, also, in the 
event of disputes being unsettled, for their de¬ 
cision by arbitration. Each member, as pointed 
out, agrees to abide by the rules and regulations, 
and the contracts between members are subject 
to the provisions for the time being in force re¬ 
lating to the members and their contracts, whe¬ 
ther extant at the date of the contract or subse¬ 
quently arising before performance. In that 
respect, in my view, all the relevant rules, bye¬ 
laws or whatever they may be called, including 
those which came into force during the subsis- 
tence of a contract, form part of the terms of it. 
Resolution No. 159 is called “a resolution,” but 
it is clear upon a reference to bye-law 44 and 
Art. 33 (c), that upon a resolution being passed it 
became a bye-law of the association. Whilst em¬ 
phasis has been placed upon the word “resolution” 
and it was argued that that word reflected that 
its contents were not a bye-law, it must be borne 
in mind that the committee could not amend, 
add or vary any bye-law without passing a reso¬ 
lution to that effect. It is clear, in my view, 
that the resolution in question is a bye law of 
the association and as such its terms form part 
of the three contracts which were referred to the 
umpire, by virtue of the provisions in the con¬ 
tract itself in that behalf. 

[6] The seller did not demand of the buyers 
despatching instructions, as required by para¬ 
graph 1 of resolution No. 159, by 20fch January, 
the date specified in that paragraph. He did 
write a letter making a request, but it was not 
delivered to the buyers until 25th January which 
fell on a Sunday in the year 1942. It would seem 
that the parties did not meet in the association 
hall, which paragraph 2 of the resolution No. 159 
suggests. No goods were tendered by the seller 
either in kind or by way of a railway receipt; he 
consigned none to or to the order of the buyer 
by railway and nothing further was done. In the 
arbitration, he claimed damages for failure by 
the buyers to give despatching instructions which 
was tantamount to refusing to accept delivery 
of the goods. 
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[7] During the course of the arbitration, the 
arbitrator stated a case, pursuant to ss. 13, 
Arbitration Act, for the opinion of this Court 
upon a point of law. It related to resolution 
No. 159. Kunhi Raman J. answered the questions 
put to him expressirg the opinion that if the 
arbitrators take the view that the three contracts 
of January 1941 vaida were governed by the terms 
of the resolution, the seller had committed a 
breach of the contract by not asking for des¬ 
patching instructions on or before 20th January 
1941, and the buyer had not committed any 
breach by failing to give instructions for des¬ 
patch on or before January 1924. As abovemen- 
tioned, the arbitrators published one award in 
favour of one or other party, upon which they 
had agreed, in regard to the December vaida con¬ 
tracts. They each published a separate award 
expressing their respective views regarding the 
other three contracts. Those are the matters to 
which reference was made to the umpire and 
upon which be published his award. At the time 
of the umpire’s award, he had before him the 
opinion of this Court on the points of law stated 
in the case referred to it. The umpire’s award 
is dated 19th October 1944 in which the following 
appear : 

“I..do hereby adjudge and award as follows: 

I have come to the conclusion that all contracts are 

governed by the resolutions of the Executive Committee 

of the association, that the provisions contained in 
clause 1 of resolution No. 159 dated 20th December 1941 
is a very important one, and it is, therefore, a manda¬ 
tory provision and that non-compliance of this by the 
seller will amount to a breach of contract. I, therefore 
hold that tbe plaintiff seller Mr. Penugonda Radhakri- 
shnamurtlii by not asking for despatching instructions 
by 20th January 1942 has committed a breach of the 
contracts.” 

And, following upon that finding, tbe umpire 
disallowed the plaintiff-seller’s claim for damages 
in respect of those three contracts. 

[8] In the application before Kunhi Raman J. 
and in this appeal, the seller raised three grounds 
upon which he sought to have the award of the 
umpire set aside. They are the following: ( 1 ) 
The umpire was wrong to have taken up the 
reference with regard to the three January con¬ 
tracts alone; he should have taken cognizance 
of the whole of the matters of the arbitration, 
including the other two contracts; ( 2 ) The um¬ 
pire erred in holding that the contracts were 
governed by the bye-laws of the association, and 
in particular, by the terms of resolution No. 159 ; 
(3) Assuming the applicability of resolution 
No. 159, the umpire was wrODg in the construc¬ 
tion which he placed upon it and his error is one 
which is patent on the face of the award. 

[9] As pointed out, the learned Judge rejected 
each of these grounds and dismissed the appli¬ 
cation. 


[10] In regard to the first contention, it was 
argued that the parties, including the seller, had 
agreed upon the Tribunal namely, the two arbi¬ 
trators, and if they disagreed, the umpire should 
decide all disputes between them, and that upon 
disagreement between the arbitrators on one 
part of the matters in the arbitration, the urn- 
piro was bound to take cognizance of the whole 
of those matters, and it was incorrect and wrong 
thatonlythe matters upon which the arbitrators 
disagreed should be referred to him. In support 
of this argument, refer re nee was made to (1S4T) 
11 Jur. 542. 1 There, it was held that if all or 
any of the matters in difference between the 
parties, referred to arbitrators who disagreid, 
but the disagreement was only as to ccsts, yet 
it was required that the umpire must adjudicate 
on the whole question. That ignores the terms 
upon which the reference in the present case was 
made. Those terms are contained in the associa¬ 
tion’s arbitration bye-laws. Term 27 (b) of those 
bye-laws provides that tbe arbitrator or arbitra¬ 
tors or umpire shall have power to make an in¬ 
terim award or awards. That provision is iden¬ 
tical with that contained in Sec. 27 (1), Arbitration 
Act. In my view, the award which the arbitra¬ 
tors made relating to the subjects upon which 
they had disagreed, is an interim award as con¬ 
templated by the bye-law and by the statute 
itself. That having been made, then the arbitra¬ 
tors proceeded each to make another award 
reflecting their differences which required consi- 
deration by the umpire. In those circumstances, 
it was quite unnecessary for the matters upon 
which the arbitrators had agreed to be referred 
to the umpire. There had been a decision on 
those matters; the interim award had been made, 
and could have been filed in Court and a decree 
passed upon it. The umpire is not an appellato 
tribunal to sit over the arbitrators: he is a tribu¬ 
nal to whom their differences are referred. There 
was no difference regarding the two December con¬ 
tracts, and the matters relating to them had all 
merged into the award which the arbitrators made. 

[Ill On behalf of the seller, reference was 
made to arbitration bye-law no. 25 (b) which 
provides that “if any party makes an application 
to the umpire before he makes his award to hear 
the case de novo the umpire shall do so.” A 
letter from the seller to the umpire, requesting 
that the umpire should deal with all matters 
arising in the arbitration, was put before us; and 
it was argued that by refusing to go into the 
matters relating to the two December contracts 
the umpire acted improperly and misconducted 
himself as such. Emphasis was placed upon the 
words “the case” in bye-law 25 (b) which, it was 
contended, meant the whole of the matters in 
the arbitration. In my opinion, that is quite 
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wrong. The words "the case" relate to the matters 
referred to the arbitrator and to nothing else. 
The arbitrators acted perfectly properly in the 
course which they took of publishing an interim 
award and then their separate awards upon mat- 
ters upon which they disagreed. The only matters 
which could be referred to the umpire were those on 
which the arbitrators differed; the umpire dealt 
with those matters properly, and there is nothing 
which justifies interference with his award on the 
ground that he did not take up all matters which 
were referred to him. 

[ 12 ] The next matter for consideration is whe¬ 
ther the terms of resolution No. 159 governed 
or were | art of the contracts for January vaida. 
I have already expressed my views upon that 
matter. Clearly, the resolution was a bye-law 
which came into force on the day upon before 
which it was passed, 30th December 1941, while 
the three contracts were still current. By the 
terms of those contracts, that bye-law became a 
term or terms of the contracts and its provisions 
were binding upon both the buyer and the seller. 

[13] Lastly, the question arises whether the 
umpire correctly considered the meaning and 
effect of resolution No. 159. Incidentally, his 
construction conforms with the opinion relating 
to it which was expressed by Kunhi Raman J. 
It is quite clear that, whilst the learned Judge’s 
opinion was given a long time ago, that can be 
the subject of the present application, since, it 
would seem no appeal lay at the time against 
the opinion expressed by the learned Judge when 
he considered the case stated to him by the ar¬ 
bitrator. 

[14] Paragraph l of resolution no. 159 requires 
the seller to demand despatch instructions from 
the buyer on or before the 20 th of the vaida or 
delivery month and the buyer to give despatch¬ 
ing instructions to the seller on or before the 
24th of that month. When construing a docu¬ 
ment, a meaning must be given to every word 
in it, when that course is possible. It is presumed 
that the draftsman of the document and the per¬ 
son who made it did not use words without some 
object or include words to which no meaning 
should be given. Learned counsel for the seller 
was inclined at one time to suggest that the 
provision, requiring the seller to demand des¬ 
patching instructions, was one which the seller 
might or might not observe as he thought fit; and 
in any event it was contended that the demand 
for despatching instructions could be given at a 
date subsequent to that mentioned in the para¬ 
graph, namely, the 20th of the delivery month. 
That was followed by pointing out that in fact, 
the seller in this instance had made such a de¬ 
mand by the 25th, the date when his communica¬ 
tion reached the buyers. In construing this 


paragraph particularly, as well as others in reso¬ 
lution No. 159, it is instructive and helpful to 
bear in mind the conditions and circumstances 
which existed. The members of the Yarn Mer¬ 
chants Association, who were parties to this con¬ 
tract, carry on business in Madras; the goods 
which the seller sells are not always, and indeed 
but seldom, in Madras. They are with mills or 
with whole-salers. It i3 incumbent upon the seller 
to deliver his goods by the last day of the deli¬ 
very month, delivery can be made by placing 
the goods on rail on that day. It is not a ques¬ 
tion of a seller going to his warehouse or godown 
on the last day of the delivery month and pick- 
ing out the goods which he is under obligation 
to deliver to a particular buyer. The seller must 
know, sometime before the final date of delivery, 
the place where bis goods are to be sent. It may 
well be, and probably frequently is the case that his 
buyer has, in his turn, sold the goods to some one 
else. Knowledge of destination of the goods must 
be in the hands of the seller in good time so as to 
enable him to make his delivery in accordance 
with his contractual obligations. It is, in thoso 
circumstances, that resolution No. 159 came into 
force. The contract itself is one to which thei 
principle of time being the essence clearly applied.! 
The clear meaning and effect of paragraph 1 ofl 
resolution No. 159, to my mind, is manifest. The 
buyer must give the despatching instructions 
by the 24th, provided the seller demands those 
instructions from him. The obligation is first 
upon the seller to make his demand, and having 
done that, as the contract and this particular 
term provides then the buyer is obliged to give 
the despatching instructions. No other meaning 
can be placed upon the paragraph. If the seller 
fails to make his demand, then the buyer is 
under no obligation to give despatching instruct 
tions. The first duty to be discharged is that 
which the seller has undertaken. Emphasis was 
placed, on behalf of the seller, upon the second 
paragraph of the resolution which provides for an 
assembly in the association hall on the 25th when 
despatching instructions have not been received 
or tendered, so that the parties shall arrange 
amongst themselves regarding those instructions. 

It was argued that that paragraph confers a 
second right upon either the buyer or the 3eLler 
to make his demand or to supply instructions or 
to arrange for delivery, and until matters have 
broken down in discussion in the assembly ha 11, 
there is no breach of contract. That argument 
cannot be accepted. It is clear, the object of 
paragraph 2 is no more than a provision by 
which the members of the association, when dis¬ 
putes have arisen regarding instructions for des¬ 
patch or absence of them, to meet and terminate 
their disputes there and then. Paragraph 3 was 
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also subject to argument and criticism. At one 
time, it would appear that the suggestion made 
was that the seller must either hook the goods 
lie contracted to sell to the destination specified 
or tender a railway receipt or if the buyer re¬ 
fuses or fails to accept the receipt, then to claim 
damages or to sell the goods. Although the word 
“shall” appears four times in paragraph 3, it is 
not in terms of mandatory effect but permissive 
and optional. The seller, when the buyer is in 
default, is not compelled to take any course at 
all with regard either to the goods or the buyer. 
If he likes, he is entitled to keep them in his 
warehouse or to stop them in transit, or, if he 
likes, he can sell them against the buyer or claim 
damages without selling them. 

[l5l One other matter was argued, and that 
was an absence of reference in the several para¬ 
graphs of resolution no. 159 of any sanction re¬ 
garding the obligation of the seller to demand 
delivery instructions. That may be, but it can¬ 
not affect the circumstance that the sailer is 
obliged by the clear and unambiguous language 
of paragraph 1 to demand delivery instructions 
to be given to him by the date specified. 

[16] In my view, the decision which the um¬ 
pire made, and expressed in his award, was 
correct. The seller was in default when he failed 
to observe the obligation in paragraph 1 of reso¬ 
lution No. 159 to demand delivery instructions 
from th9 buyer. Having failed in that respect, 
it was not incumbent upon the buyer to give 
despatching instructions, and his failure to do so 
did not amount to-refusal to accept delivery of 
the goods. He was not in breach of his contrac¬ 
tual obligations and was not liable to the seller 
in damages. 

[17] For the reasons given, in my opinion, 
this appeal should be dismissed with costs, 
Rs. 500, the same amount as allowed before the 
learned Judge who heard the notice of motion. 

Bell J.—I agree. 

C.R.k./ds. Appeal dismissed. 


A. I. R. (33) 1948 Madaras 369 (C. N 186.] 
Gentle C. J. and Yaiiya Ali J. 

Subbiah Pillai alias S. S. M. Subramania 
Pillai—Appellant v. Sankarapandiam Pillai 
and others—Respondents. 

Appeal No. 610 of 1945, Decided on 18-12-1947, from 
decree of Sub-Judge, Tuticorin, D/- 2-8-1945. 

Civil P. C. (1903), O. 6. R. 14—Omission to sign 
plaint—Plaint filed with knowledge and consent 
of plaintiff but not signed by him—Defect is cura¬ 
ble under S. 99—Amendment should be allowed 
even by appellate Court — Civil P. C. (1908) S. 99. 

Where a plaintiff has not signed a plaint, filed with 
bis knowledge and consent, it is an omission which can 
be cured, and indeed, should be corrected in the inte¬ 
rests of ju3t;ce. The omission to sign or verify a pla ; nt 
1918 M/47 & 43 


is not suoh a defect os could affect the merits of a case 
or the jurisdiction of the Court and is curable under 
the provis : ons of S. 99. If tli9 defect is not discovered 
until the case comes on for hearing before an appellate 
Court, the appellate Court may order the amendment 
to be made in that Court. The appellate Court ought 
not to dismiss the suit or interfere with the decreo of 
the lower Court merely because the plaint has not been 
signed : 17 Cal. 5d0 (P. C.) and 22 All. 55 (F.B.), Rel. 
on. (Para 10] 

Annotation (’14-Com) C. P. C. 0. G R. 14, N. 3; 
S. 93, N. 5. 

Cases referred: — 

1. (’90) 17 Cal. 580 (P. C.), Moh'nimohua Das v. 

Bungsi Buddao Saha D.is. 

2. (1900) 22 All. 55 (F. B.), Busdeo v. John Smidt. 

K. R. Rama Iyar—lot Appellant. 

E. Venkateswaran —for Respondents. 

Gentle C. J.— The three plaintiffs and de¬ 
fendant 1 are first cousins, being grandsons 
of one Sankarapandian Pillai; the plaintiffs 
are the sons of Subbasamia Pillai and defen¬ 
dant 1 is the son of Narayanasamia Pillai, 
who were sons of the parties’ grandfather. 
Sankarapandian Pillai married a second time 
in 1915. Previously, there was an arrangement 
in the family regarding the division of the pro¬ 
perty belonging to it and Sankarapandian Pillai 
took a one third share. He died in 1923. A son 
by the second wife, Subbiah Pillai, died in 1925. 
The widow’s death took place in 1943. The three 
plaintiffs claimed three shares, each one-fourth, 
in Sankarapandian Pillai’s property, agreeing 
that defendant 1 was entitled to the remain¬ 
ing one-fourth share. The plaintiff’s claims were 
the subject-matter of the suit. It is unnecessary 
to refer to defendants 2 and 3. 

[ 2 ] After the pleadings were closed, issues 

were framed, the first issue being as follows : 

“Whether the suit is not maintainable for the reason 
that all the plaintiffs have not signed the plaint but 
the third plaintiff has signed under a power?" 

Plaintiff 3 held a power of attorney from his 
two brothers, the other two plaintiffs, and he 
alone signed the plaint. The defendant’s conten¬ 
tion, arising out of that circumstance, is the 
following : the power of attorney does not 
authorise plaintiff 3 to institute suits on behalf 
of the other two plaintiffs; consequently the suit 
instituted in the Court of the Subordinate Judge 
of Tuticorin, can be treated only a3 a suit by 
plaintiff 3 and the sole relief to which he is en¬ 
titled is a one-fourth share in his grandfather’s 
estate; the value of that share is such that the 
suit would fall within the jurisdiction of the 
Court of the District Munsif of Tuticorin and 
not within the jurisdiction of the Subordinate 
Judge’s Court; consequently that Court had no 
jurisdiction to entertain the suit. 

[3] The above i33ue was tried as a prelimi¬ 
nary issue on 16-7-1945 when it was held that 
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the power of attorney, although not happily 
worded, did include authority for plaintiff 3 to 
institute suits for and on behalf of the other 
two plaintiffs and, consequently, the objection 
raised by defendant 1 fell to the ground. 

[ 4 ] It is convenient to go back in the order 
of date and to refer to an application, I. A. 
No. 3G7 of 1944, filed by the plaintiffs at the 
same time as the presentation of the plaint in 
the suit on 22-11-1944. In that application it wa3 
alleged that plaintiff 3 held a power of attorney 
from plaintiffs 1 and 2 authorising him to con¬ 
duct all proceedings on their behalf in the capa¬ 
city of their agent. That application was granted. 
Later, on 28-3-1945, the plaintiffs instituted 
a further application praying that permission 
may be given to enable plaintiffs 1 and 2 to 
ratify the proceedings taken by plaintiff 3 on 
their behalf. In the affidavit supporting that 
application it is stated that the suit, in which 
the plaint is signed by plaintiff 3, is one insti¬ 
tuted on behalf of all the plaintiffs and, in 
para. 8, an offer was made by plaintiffs 1 and 2 
to sign the plaint. That application came for 
disposal on the same day as the trial of the pre¬ 
liminary issue on 18-7 1945, and, in the light of 
the findings on the issue, the application was 
dismissed as being unnecessary. Defendant 1 
presented a civil revision petition against the 
order recording the finding upon the effect of 
the power of attorney and the correctness of 
plaintiff 3 instituting the suit on behalf of him¬ 
self and the other plaintiffs. That was presen¬ 
ted on 31-7-1945 and subsequently, it has been 
withdrawn and dismissed; but no point arises 
out of the dismissal. 

[ 5 ] The suit was posted for trial before the 
learned Additional Subordinate Judge on 2nd 
August 1945; it was known sometime previous 
to the 2nd August that the suit would be heard 
on that date. Upon its being called on fo^trial, 
an application was presented by an advocate 
appearing on behalf of defendant 1 asking 
for an adjournment until an order for stay of 
the suit could be obtained from the High Court 
in respect of the civil revision petition. The 
learned Additional Subordinate Judge, having 
heard the application, refused to accept it and 
it was dismissed. Thereupon the advocate ap¬ 
pearing for defendant 1 reported that he had no 
instructions and withdrew, and the suit was 
tried in his and his client’s absence and a decree 
was passed in plaintiff’s favour. 

[6l In the present appeal two points arise; 
(1) challenging the correctness of the learned 
Additional Subordinate Judge’s dismissal of the 
application for adjournment and ( 2 ) against the 
finding on the preliminary issue relating to the 
effect of the power of attorney, that it authorised 


plaintiff 3 to institute and conduct proceedings- 
for and on behalf of plaintiffs 1 and 2. 

[7] In regard to the first point it was con¬ 
ceded that defendant 1 was aware, some time 
before that the suit was posted for trial to 2 nd 
August 1945, that that was the date upon which- 
the hearing would take place, and that ordi¬ 
narily defendant 1 should have instructed hie 
counsel to appear and to defend the suit; he 
also should have been present himself. It would 
seem that he preferred to rely upon the result 
of the presentation of the civil revision petition 
to obtain the indulgence of the Court by the 
grant of an adjournment. There was no reason 
whatever for his absence, save a deliberate inten¬ 
tion to abstain from the Court when previously 
he had been apprised that the hearing would 
take place. 

f8l Refusal or grant of an application for 
adjournment is a matter of discretion, which 
discretion, of course, must judicially and pro¬ 
perly be exercised. There is nothing here which 
warrants interference with the dismissal of tho 
application by the learned Subordinate Judge. 

It was urged that defendant 1 should be afforded 
an opportunity of presenting his case to 'the 
Court and a decision being obtained in light of 
the evidence and other matters sought to be put 
forward on behalf of defendant 1. That was well 
appreciated at the time when no step was taken 
in that behalf and what could have been donu 
on 2 nd August 1945. No reason has been forth¬ 
coming to explain his failure to do so. In my 
view there is nothing justifying interference with 
the learned Additional Subordinate Judge’s dis¬ 
missal of the application for an adjournment. It 
follows that there is no occasion to remand tha 
suit back to the trial Judge for rehearing. 


[9] In regard to the second point. At the out¬ 
set it has to be observed that it is devoid of any 
merits. At the highest there was a failure ta 
follow the strict provisions of the Code of Civil 
Procedure. Order 6, R. 14, provides that every 
pleading shall be signed by the party and hia 
pleader if any, provided that, where a pa y 
pleading is, by reason of absence or for other 
good cause, unable to sign the pleading, it may 
be signed by any perssn duly authorised by him 
to sign the same or to sue or defend on hia 
behalf. That provision corresponds to the pro¬ 
visions of S. 578 of the Code of 1882. 

[10] In 17 Cal. 5S0, 1 one of the three plainfiffa 
had not signed the plaint. In reference j® 
omission their Lordships of the Judicia ™ 
mittee observed at page 582 of the repor 


e first place it waa said 1that 
• 1 mt . * _ _— .nld that a person 
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named as a co plaintiff is not to be treated as a plaintiff 
unless he signs and verifies the plaint.” 

Later at p. 583 it is observed further that, 

“Their Lordships think that Khatter Mohun, as well 
as Gobind Rani became a party, as plaintiff, on 2nd 
November 1883, and that the suits therefore are not 
barred by lapse of time.” 

22 ALL. 55 2 is a decision to a like effect where 
it was held that a defect in the signature of the 
plaint or the absence of signature, where it 
appears that the suit was in fact hied with the 
knowledge and by the authority of the plaintiff 
named therein, may be cured by amendment at 
any stage of the suit and is not a ground for 
interference in appeal. Those two decisions were 
given at the time when the Code of 18S2 was in 
force. In 22 ALL. 55 2 reference is made to S. 57S 
of the old Code which corresp^ads to s. 99 of the 
Code of 190S. That section enacts that no decree 
shall be reversed or substantially varied, nor 
shall any case be remanded, in appeal on account 
of any misjoinder of parties or causes of action 
or any error, defect or irregularity in any pro¬ 
ceedings in the suit, not affecting the merits of 
the case or the jurisdiction of the Court. The 
result of the above decisions by the Judicial 
Committee and the High Court of Allahabad is 
that where a plaintiff has not signed a plaint, 
filed with his knowledge and consent, it is an 
omission which can be cured, and, indeed, should 
be corrected in the interests of justice. Regarding 
0. G, R. 14 of the Code, the commentary in the 
late Sir Dinsbah Fardunji Mulla’s work on the 

Code of Civil Procedure refers to the two cases 
cited above and then adds this : 

* If the defect ia not discovered until the case comes 
ion for hearing before an appellate Court, the appellate 
ICourt may order the amendment to be made in that 
Court. The appellate Court ought not to dismiss the 
suit or interfere with the decree of the lower Court 
merely because the plaint has not been signed. The 
omission to sign or verify a plaint is not such a defect 
as could affect the merits of a case or the jurisdiction 
of tho Court.” 

With respect I subscribe fully to the observations 
in Sir Dinsbah Fardunji Mullah's book. 

[Ill Considerable argument was addressed to 
us relating to the effect and extent of the autho¬ 
rity given to plaintiff 3 by the power-of- 
attorney issued to him by his two brothers In 
light of the conclusion at which I have arrived 
and the direction which will be given, it is un¬ 
necessary to consider whether the interpretation 
and construction placed upon the power by the 
learned Additional Subordinate Judge were cor¬ 
rect. I he objection raised in respect of the 
absence of tho signatures of plaintiffs l and 2 is 

one of high technicality and devoid of all merits, 

and tho curing of any defect, which there may 

~ e » comes within the provisions of S. 99 of 
the Code. 

[12] It may well be that the direction which 
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I propose to give in a moment may not be re¬ 
quired, in the light of the order which was made 
on 22nd November 1944 by which plaintiff 3 was 
permitted to conduct all proceedings on behalf 
of the other two plaintiffs. It is unnecessary to 
consider whether that order should or should 
not have been made. It was made and it still 
stands not having been set aside or challenged. 
Nevertheless, it seems by way ex abundanti 
niutela, that plaintiffs 1 and 2 should sign 
the plaint. There is abundant authority for 
this Court to give that direction and there will 
be an order for them to sign tho plaint within 
one month and the amendment of the plea Jin" 
will be carried out in the Court of the Subordb 
nate Judge of Tuticorin. If this direction is not 
followed then the matter will be reported to this 
Court forthwith. 

[13] The result of the appeal is that it will be 
dismissed with costs. 

Yahya Ali J. —I agree. 

c.r.kFs.c. Appeal dismissed. 

A. I. R. (35) 1948 Madras 371 [C . N. 187.] 

Gentle C. J. and Bell J. 

Abdul Nabhi Saheb — Appellant v. Marti 
Ramalakshmammah — Respondent. 

. ^ c ; tt 1 e ^i >ateut Appeal No. 20 of 1947, Decided on 
p 1 ’ 1 * r0m the order of Rajamannar J. ia 

C. M. I. No. 2101 of 1947, D/- 23-4-1917. 

(a) Letters Patent (Mad), Cl. 15 — ‘Judgment’ — 
Urder granting stay of order of lower appellate 
j.ourt, directing disposal oi suit on merits, pending 
disposal of second appeal is judgment. 

The trial Court dismissed the E uit on preliminary 
objection, without considering the merits. On appeal 
the lower appellate Court set-aside the dismissal and 
directed the suit to be remanded for disposal by the 

\°)Z e u C °ur' ? U £ecolld , a PP^l to tho single Judge ot 
the High Court against the order of the lower appellate 

Court the Judge granted stay of the order of the lower 

appellate Court pending disposal of the second appeal: 

cfn tb “ l tbe 0rder ot the single Judge granting 
y '-as a judgment’ as, if the appellant was success- 
lui, then an investigation of the merits of the suit be¬ 
came unnecessary in the trial Court and to that end 
a stay of hearing of the suit would render the judg¬ 
ment in second appeal effective: 35Mad. 1 (F.B.), Foil . 

A N n °2 ri°20 ( ' 44 ' Com ' ) c - P - c ' L - p - (Caffe? ii 

(b) Civil P. C. (1908), S. 96 — Granting of review 
application— Court without interfering with its de- 
5 re * m r, unnecessary minor textual alterations 
in n -Held effect was dismissal of review applica¬ 
tion and there was no fresh decree—Appeal against 
original decree held competent. 

In an appeal from the decision of the trial Court 

aSK LC f U r 0I ? P re ! imina, 7 grounds the lower 
appellate Ccurt directed tho suit to be remanded for 

d sposal on merits by trial Court. The defendant pre- 

ferred a review applicttion to the lower appellate Court 

• r setting aside the whole of its previous decree. The 

•lower appellate Court, without interfering with its 
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previous decree directed the word ‘can’ to be substituted 
in place of the words “is entitled to” and the words 
“and in the light of the observations contained here¬ 
in” to be deleted from its decree : 

Hell that though the lower appellate Court stated 
that it allowed tbe review application what took place 
was a dismissal or rejection of the review application. 
There was thus no fresh decree by the lower appellate 
Court passed on review and second appeal against its 
original decree was competent30 Bom. 56 and 28 All. 
210, Disting. [Para 7] 

Annotation : (’44-Com.) C. P. C. 0. 47, It. 8 N. 3 
I’ts. 1 and 2. 

Cases referred : — 

1. (’12) 35 Mad. 1:81. C. 310 (F. B.), Tuljaram v. 
Alagappa Chettiar. 

2. (’06 30 Bom. 56, Vadilal v. Fulchand. 

3. (’06 28 All. 240, Kanhailal v. Baldeo Prasad. 

G. Venkatarama Sastri — for Appellant. 

V. Rangachari — for ltespondent. 

Gentle C. J.— This is an appeal by leave from 
the decision of Rajamannar J. pursuant to cl. 15, 
Letters Patent of this Court. 

[2] The relevant facts can shortly be stated. 
The plaintiff, appellant here, instituted a suit 
in the Court of the District Munsif of Guntur. 
At the trial, it was dismissed as being not 
maintainable on some preliminary objection, 
the merits not having been considered. That 
dismissal was set aside upon appeal by the 
plaintiff to the learned Subordinate Judge of 
Guntur who on Slst January 1917 directed the 
suit to be remanded for disposal by the learned 
District Munsif. Shortly thereafter, defendant 7, 
respondent before us, preferred an application 
for review to the learned Subordinate Judge. 
The grounds of review manifest clearly and un- 
equivocably that the application was for the 
purpose of setting aside the whole of the previous 
order and decree of the Subordinate Judge 
directing the suit to be tried. No other relief is 
found to be contained in the application. It was 
disposed of by the learned Subordinate Judge 
on 31st March 1947 when the previous order or 
decree remanding the suit for trial was not inter- 
fered with; but the learned Judge directed two 
very minor—and,I would have thought,entirely 
unnecessary—textual alterations to the wording 
of the former decree. In place of the words “is 
entitled to” he directed the word “can” to be 
substituted and the words “and in the light of 
the observations contained herein” to be deleted 
from para. 8 of his judgment. In regard to the 
first alteration, the new wording, it would seem, 
has identical effect as the old wording. With 
regard to the second alteration, whenever the 
trial Court is directed to hear and determine the 
suit it does so always having regard to the ob¬ 
servations contained in the judgment of the 
appellate Court making such a direction. Defen¬ 
dant 7 preferred an appeal to this Court by way of 
second appeal against the decree and order of the 


learned Subordinate Judge directing the District 
Munsif to try the suit. In respect of that second 
appeal an application was made to Rajamannar J. 
to grant a stay of the order of the learned 
Subordinate Judge so that until disposal of the 
second appeal, the learned District Munsif would 
not try the suit on the merits. The learned Judge 
acceded to the application and granted a stay. It 
is to be observed that the order, apart from the 
questions which are hereafter discussed was per- 
feclty proper. If appellant defendant 7 in the 
- suit i3 successful in the second appeal, then it 
will be entirely unnecessary for tbe learned 
District Munsif to hear and determine the suit 


upon its merits and if he does so, in those cir¬ 
cumstances, it would bo waste of judicial time 
and occasion an entirely unnecessary expenditure 
of litigant’s money. 

[3] At the outset a preliminary point was 
taken on behalf of defendant 7, respondent, that 
no appeal lies in the present instance. It was 
argued that the order of Rajamannar J. grant¬ 
ing a stay, is not a ‘ judgment” within the con¬ 
templation of that word in cl. 15, Letters Patent. 
Consequently no appeal lies The relevant word¬ 
ing of the Letters Patent which was added by 

an amendment made in 1929 is the following : 

“Ad appeal shall lie to the said High Court from ft 
judgment of one Judge of the said High Court. . . • 
made in the exercise of appellate jurisdiction in respect 
of ft decree or order made in the exercise of Appellate 
jurisdiction by a Court subject to the superintendence 
of the said High Court. 1 * 

The application made to Rajamannar J. was 
referable to a second appeal then pending before 
this Court and in dealing with it, there is no 
doubt, the learned Judge was exercising appel¬ 
late jurisdiction in respect of a decree or order 
made in the exercise of appellate jurisdiction 
by the Subordinate Judge’s Court of Guntur, 
which is subject to the superintendence of this 

Court. 

[4] In my view this matter is covered en¬ 
tirely by a decision of a Full Bench of this Court 
in 35 Mad. I. 1 There, Sir Arnold While C. J. 


; ng Hobutd, zz 

an order on an application for interim injunction, or for 
the appointment of a receiver is ft ‘judgment within 
the meaning of the clau3e.” 

Later on the same page he observes: 

“I think the decision may be a judgment for the pur¬ 
pose of the section though it does not affect * . ° ,0 ‘ . 
of the suit or proceeding and does not determ ( 
question of right raised in the suit or procee mg. 

Here, the Order which Rajamannar J. 
one in an application the subject-matter o 
had the view of rendering the jadgmen - 
tive if obtained. By judgment, in this case, 

meant the judgment in second appea . 
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appellant, defendant 7 in the suit, is successful, 
then an investigation of the merits of the suit 
becomes unnecessary in the District Munsif's 
Court and to that end a stay of the hearing of 
the suit would render the judgment effective. 
For the reasons given, the preliminary objec¬ 
tion, in my opinion, should fail. 

[5] Now ccming to the merits. The sole 
argument in support of the appeal was this. 
After the learned Subordinate Judge has 
delivered judgment and a decree in accordance 
with it was passed directing a trial of the suit 
by the District Munsif, defendant 7 made an 
application to the learned Subordinate Judge for 
review; that review was allowed. Consequently, 
there was a fresh decree passed in the appeal to 
the learned Subordinate Judge and, therefore, 
the present appeal pending in this Court is in¬ 
competent and there should have been an appeal 
against the order made in review. 

[6] In support of the contention, reference 
was made to 30 Bom. 5G 2 and particularly to 
observations of Sir Lawrence Jenkins C. J. at 
p. 60 where it is observed that, in effect, if a re¬ 
view application is heard and is allowed on the 
merits and the original decree even may be re¬ 
peated, nevertheless, there is a new decree and 
no appeal lies against the earlier decree. The 
decision in 23 ALL. 21G 3 was also cited ; there, 
upon review of a judgment in appeal, the decree 
■was modified in important particulars and a 
new decree was passed and it was held that an 
appeal lay against the second decree but none 
against the first. 


[7] In my opinion those cases are nob in point 
in the present instance. The review sought one 
object and one end only, viz., to have set aside 
the previous decree and order of the learned 
Subordinate Judge directing the District Munsif 
to hear and determine the suit. There are some 
five grounds for review each of which was for 
the purpose already stated. Ground (e) is in ex¬ 
press language and states that the appeal to the 
learned Subordinate Judge should have been 


dismissed. Whilst in his judgment, the learned 
Judge makes two very minor and it would seem 
unnecessary textual alterations to the decree, the 
prayer sought by the review was not granted 
The learned Judge does observe that he allowed 
the application for review and substituted the 
word mentioned in place of the existing words 
and ordered a deletion but does not, to my 
mind, correctly express what in fact took place. 
What took place was a dismissal or rejection of 
the review application but some unasked and 
[Unsought, and I would add, quite unnecessary, 
[textual alterations were made to the wording oi 
the original decree. Further it would appear 


that there is no other decree in the Court and 
there is no amended decree on record. 

[8] The only ground urged in support of the 

appeal was the one above mentioned, and its 

correctness I am unable to accept. In my view, 

the order which the learned Judge made was 

correct and it follow's that this appeal should be 

dismissed with costs. 

* 

Bell J—I agree. 

c.R.K./d.H, Appeal dismissed. 

A. I. R. (35) 1948 Madras 373 [C. X. 1S8.] 

Bell and Govindarajaciiari JJ. 

Vengayil Madhavan Nayanar—Appellant 
v. Paramestvara Ayyar and others — Respon¬ 
dents. 

A. A. 0. Nos. 507, 508 and Civil Revn. rein. 
No. 1060 of 1945 and Civil Misc. Petn. Nos. 1465 and 
1466 of 1947, Decided on 15-9-1947, from order of 
Dist. Court, North Malabar, D/- 10-3-1945. 

Civil P. C. (1908), O. 34, R. 5 — Payment into 
Court—Setting aside of sale in execution of mort¬ 
gage decree for sale — Provision as to deposit in 
Court is imperative — Payment or adjustment out 
of Court would not comply with requirements of 
R. 5 — O. 21, R. 2 does not apply after sale of 
mortgaged property—O. 21, R. 89 is available only 
within 30 days of sale — Payment out of Court by 
mortgagor to decree-holder after 30 days of sale 
but before its confirmation, certified by decree- 
holder — Payment of poundage money and 5 per 
cent, on sale price received and retained by auction- 
purchaser — Sale set aside after overruling auction- 
purchaser’s objection that private adjustment 
could not be recognised — Auction-purchaser still 
retaining amounts paid to him—He was held pre¬ 
cluded from objecting to setting aside of sale by 
his conduct in retaining amounts — Civil P. C. 
(1908), O. 21, Rr. 2 and 89. 

The language of R. 5 of O. 34 is imperative and the 
requirement that the amount due to the dccree-liolder 
must be deposited in Court is obligatory and must bo 
strictly complied with. A payment or adjustment out 
of Court would not be compliance with the strict 
requirements of this rule: 27 A. I. R. 1910 Mad. 427 
(F.B ), Expl. [Paras 5, 14] 

Order 21, R. 2 is net applicable after a ealo of tbo 
mortgaged property in execution: 18 A. I. R. 1931 
P. C. 33. Foil. [Para 15] 

In the case of a mortgage decree for sale, O. 21 
R. 89 and O. 34, R. 5 alone can apply after tho stage 
of sale, the former being available only within 30 days 
of it. [Para 15] 

Hence, after a sale of the lrypotheca in execution of 
a final decree for sale, it is not open to the mortgagor 
more than 30 days niter the sale but before its con¬ 
firmation, to pay, out of Court, the amount duo to tho 
decree-holder or otherwise satisfy him and claim tho 
benefit of O. 34 R. 5. [Para 15] 

Where, however, the mortgagor adjusted tho decree 
out of the Court after 30 days of tho sale but before its 
confirmation and paid to the auction-purchaser tho 
poundage money and five per cent, on his purchase 
money which amounts he retained and did not return 
and the Court set aside tho sale overruling his objec¬ 
tion os to non-compliance with R. 5 of O. 34. 

Held that the auction-purchaser was precluded from 
objecting to the setting aside of the sale in view of his 
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conduct in retaining the amounts paid to him: 
17 A. I. R. 1930 Mad. 263, Ref. [Para 19J 

Annotation: (’44-Com ) C. P. C., 0. 34 R. 5, N. 14; 
0. 21 R. 2 N. 2; 0. 21 R. 89 N. 3. 
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A. Achutlian Nambiar — for Appellant. 

K, P. Ramakrishna Iyer and T . R. Ramachayuiraii 

— for Respondents. 

Govindarajachari J.—The facts necessary 
for the disposal of the above civil miscellaneous 
appeals and civil revision petition can be shortly 
stated. In o. S. No. 15 of 1933 on the file of the 
District Judge of North Malabar, which was a 
suit for sale on a mortgage, a preliminary decree 
was passed on 13th September 1934 followed by 
a final decree on 27th January 1936. The mort¬ 
gaged properly was sold* in execution and pur¬ 
chased by one Yengayil Madhavan Nayanar 
who is the appellant in the civil miscellaneous 
appeals and the petitioner in the civil revision 
petition and who will hereinafter be referred to 
as the appellant. On 16th November 1944 , 
defendant 1 in the mortgage suit applied in 
E. A. no. 52 of 1944 under O. 21, R. 90, Civil 
P. C M for setting aside the sale. This application 
underwent several adjournments. On 6th March 
1945 the decree-holders applied in E. A. no. 25 
of 1945 under o. 21 R. 2 for recording full satis¬ 
faction of the decree alleging that defendant 1 
agreed to pay and the decree-holders agreed to 
receive rs. 6750 in full satisfaction of the decree, 
that Bs. 4695 out of the said amount was paid 
to the decree-holders by defendant l and that in 
discharge of the balance of Bs. 2055 both parties 
agreed that an order for payment should be 
made in favour of the decree-holders for the 
sum deposited as security by defendant 1 in 


E. A. No. 52 of 1944. In what is described as a 
‘statement’ filed by defendant l’s advocate on 
8th March 1945 it was mentioned that Rs. 231-3-0 
made up of poundage and sale commission due 
to the auction-purchaser as per the auction 

3ale held in o. S. No. 15 of 1933 was paid to the 
advocate for the auction-purchaser by defen¬ 
dant l’s advocate. The auction-purchaser’s 
advocate endorsed on it that he received the 
amount. 

[ 2 ] On loth March 1945, the learned District 
Judge directed that full satisfaction of the 
decree should be recorded and that the sale 
should bo cancelled, overruling the auction- 
purchaser’s objection which, in the District 
Judge’s language, was to the effect: 

“That the private adjustment of the decree ought 
not to be recognised but that the full decree amount 
due must be deposited in Court and then withdrawn 
by the decree-holders and that the ’decree-holders’ 
receiving the amount otherwise must not be upheld.” 

The learned District Judge characterised this 
objection as a technical one, after referring 
pointedly to the fact "that the auction-purchaser 
has been paid his commission of five per cent 
and poundage.” While noticing that O. 34, 

R. 5, Civil P. C., prescribes that the defendant 
should deposit in Court the sum due as per the 
decree, the learned District Judge observed that 
it does not specifically prohibit private adjust¬ 
ments of the deoree by any arrangement arrived 
at between the judgment-debtor and the decree- 
holders. The learned District Judge was of tho 
opinion that this principle wa3 established in 
I. L. R. (1940) Mad. 699 1 in regard to deposit in 
Court required by O. 21, R. 89 and held that the 
same principle must govern the requirement as 
to deposit under O. 34, R. 5. 

[3] In this view the application under O. 21, 

R. 90 was no longer necessary and it was 
accordingly dismissed. A. A. o. no. 508 of 1945 
is against the order in E. A. No. 52 of 1944 while 
A. A. o. NO. 607 Of 1945 and C. R. P. NO. 1060 of 
1945 are against the order in E. A. No. 25 of 1945. 

Ul It is contended on behalf of the auction- 
purchaser that the reliance by the learned 
District Judge on the decision in I. L. R. (1940) 
Mad. 699 1 is misplaced, that the language of 
o. 34 R. 5 is imperative and that as the amount 
due to the decree-holder3 was admittedly .not 
deposited in Court for satisfaction of the decree, 
the sale cannot be set aside. For the judgment- 
deb lor it is argued that O. 21, R. 2 would apply 
even after the sale of the mortgaged property 
and that satisfaction of the decree can therefore 
be recorded when payment is made out of Court 
or the decree is otherwise adjusted notwith¬ 
standing that a sale has already taken place. It 
is also argued that the learned District Judge 
correctly interpreted the decision in I. L. R. 
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(1940) Mad. 699 1 and wag justified in applying 
its principle to a case arising under 0. 34, R. 5 
whioh is described ag a provision analogous to 
O. 2L, R. S9. The respondents’ advocate raises 
the farther contention that it is not open to the 
appellant to question the correctness of the 
orders of that Court in view of what transpired 
before and at the time when those orders were 
made. We shall deal with this last aspect of the 
case separately and in due course. 

[5] The principal question that has to be 
decided is whether, after a sale of the hypotheca 
in execution of a final decree for sale, it is open 
to the mortgagor more than 30 days after the 
sale but before its confirmation, to pay, out of 
Court, the amount due.to the decree-holder or 
otherwise satisfy him and claim the benefit of 
O. 34, R. 5, Civil P. C., or in other words, 
whether or not the requirement of the said rule 
that the said amount must be deposited in Court 
is obligatory and is strictly to be complied with. 

[6] Elaborate arguments have been addressed 
and a large number of decisions have been 
-referred to by Mr. Achuthan Nambiar for the 
appellant and by Mr. Ramakrishna Iyer for the 
respondent. While it is conceded that there is 
no ruling which directly deals with the point 
arising for determination in this case it is 
claimed that some light is thrown on it and 
some guidance afforded by decisions which deal 
with various stages of suits and execution when 

a mortgage is sought to be enforced by a sale of 
the mortgaged property. 

[7] It will be convenient to deal with the 
provisions bearing upon and the decisions relat¬ 
ing to eaoh of these several stages in their 
sequence. First as to the stage between the 
preliminary decree and the final decree, O. 84 , 
H. 4 (i) which prescribes the form of a prelimi- 
nary decree for sale runs as follows: 

“In a snit for sale, if the plaintiff succeeds, the 
Court shall pass a preliminary decree to the effect 
mentioned in els. (a) (b) and (c) (i) of sub-r. (1) of R. 2, 
and further directing that, in default of the defendant 
paying as therein mentioned, the plaintiff shall bo 
entitled to apply for a final decree directing that the 
mortgaged property or a sufficient part thereof be sold, 
and the proceeds of the sale (after deduction tliere- 
xrom of the expenses of the sale) be paid into Court.. 

How the amount so paid is to bo applied is 
laid down in the latter portion of sub-r. (l), but 
it is unnecessary to quote it. Order 34, R. 2 , 
sub-r. (l), els. (a), (b) and (c) (i) have to be read 
into o. 34, R. 4, sub-r. (l) with the result that a 
preliminary decree for salo must contain an 
•order directing 

"that an account be taken of what \va 3 due to the 
plaintiff at tho date of the preliminary decree for 
principal and interest on tho mortgage, tho costs of 
suit, if any, awarded to the plaintiff, and other costs, 
wharges and expenses properly incurred by him upto 


that date in respect of his mortgage security, together 
with interest thereon” ' 

or in the alternative a declaration of “tho 
amount so due at that date.” There must 
besides bo included in such preliminary decree a 
direction 

"that, if the defendant pays into Court the amount so 
found or declared due on or before such date as the 
Court may fix within six months from the date on 
which the Court confirms and counter-signs tho 
account so taken,” 

or from the date on which such amount is so 
declared, 

"the plaintiff shall deliver up to the defendant all 
documents in his possession or power relating to the 
mortgaged property and shall, if so required, retransfer 
the property to the defendant and shall also, it' neces¬ 
sary, put the defendant in possession of the property.” 

We have omitted all mention of the further 
amounts which the defendant has to pay by 
way of subsequent charges and expenses as 
provided in R. 10, or subsequent interest a3 
provided in R. 11, as that part of o. 31, R. 2 (1) 
(c) (i) which refers to them does not bear on tho 
point now at issue. Order 34, R, 5 (l) contem¬ 
plates two stages. One is before the day fixed 
for payment as contemplated by the combined 
operation of o. 34, R. 4 (l) and o. 34, R. 2 (l) 
(c) (i). If before that day the defendant make3 
payment into Court of all amounts due from 
him under sub-r. (l) of r. i, the Court shall, on 
application made by the defendant in this behalf, 
pass a final decreo which has the effect of 
cancelling tho mortgage and of restoring the 
defendant to the position he occupied before he 
executed the deed of mortgage. If payment 
before the day fixed is not made the Court shall, 
under o. 34, R. 5 sub-r. (3) on application made 
by the plaintiff in this behalf pass a final decree 
directing that the mortgaged property or a 
sufficient part thereof be sold, and that tho 
proceeds of the sale bo dealt with in the manner 
provided in sub-r. (l) of R. 4. After a sale takes 
place in pursuance of a final decree the defen¬ 
dant is given by another part of o. 34, R. 5 (l) a 
further chance to save his property. We shall 
set out this portion of 0.34, R. 5 (l) when dealing 
with that stage in the course of the examination 
of the final decree. That in fact is the stage with 
which we are, in this case, directly concerned, 

[3] The form of the preliminary decree ap. 
pended to the Code of Civil Procedure [see 
sch. I Appen. D form No. 5-A which is the form 
to be followed when tho Court declares, a 3 is 
very often done, the amount due) closely follows 
tho provisions of o. 34 R. 4 (l). It is necessary 
only to refer to para. 2 of that form whereby : 

“It is ordered and decreed that the defendant do 

pay into Court on or before the_day of_or 

any later date up to which time for payment may ha 
extended by the Court the said sum of Rs.” 
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In view of the language of 0. 34, R. 4 (l) read 
■with the relevant portions of 0. 34, R. 2 (l) the 
form of decree we have referred to and the 
allied Form no. 5 which is adopted where ac¬ 
counts are directed to be taken, as also from 
the language of o. 34, R. 5 (l) in so far as it 
relates to the stage before a final decree, the 
view was at one time taken in this Court that 
all adjustments made out of Court between the 
dates of the preliminary decree and the final 
decree cannot be pleaded against the passing of 
the final decree, that the provisions of 0. 34, re¬ 
cognising only one method of payment, namely, 
payment into Court are imperative and that 
these provisions were advisedly inserted in modi- 
fication of the corresponding provisions of Ss. 88 
and S9, T. P. Act, which provided for payment 
to the plaintiff or into Court : see A. I. R. 1930 
Mad. 1C5. 2 r lhe same view was taken in an 
earlier decision in 42 Mad. Gl 3 and in the later 
decisions in 54 Mad. 708 4 and A. I. R. 1940 
Mad. 4Gl. 6 

[9] These decisions, however, are no longer 
good law in view of the judgment of the Judi¬ 
cial Committee in 20 Luck. 401. 6 In that case the 
Privy Council pointed out that the mortgage suit 
must be taken to be continuing upto the final 
decree for sale and that payment or adjustment 
out of Court before the final decree would, 
therefore, come under o. 23, r. 3, Civil P. C. 
It was emphasised that there is no qualification 
to the wide terms of o. 23, R. 3 nor any grounds 
limiting its application and it was, therefore, 
held that under that rule it is open to a debtor 
to allege and prove that an adjustment has 
taken place or payment in whole or in part 
has been made and received between the pre¬ 
liminary decree and the final decree. In this 
view of O. 23, R. 3, the Privy Council, refrained 
from considering the question whether the pro¬ 
visions of R. 84 are, if it stood alone, suffi¬ 
ciently precise to prohibit the compromise of 
the preliminary decree in a mortgage suit 
by payment or adjustment in some way other 
than that directed by the preliminary decree. 
In c. M. A. no. 29 of 1945, it was noticed that 
the Madras decisions to which wo have referred 
above are overruled by the recent decision of the 
Judicial Committee just mentioned. The learned 
Judges in a. a. o. No. 29 of 1945 added that 
the decision of the Full Bench in 59 Mad. 188 7 
must also be taken to have been overruled by 
the decision in 20 Luck. 461. 6 We are unable 
to follow th;s as the Full Bench in 59 Mad. 188 7 
was concerned with the question whether an 
application for the passing of a personal decree 
under O. 34, R. 6 is an appli cafcion exeC ution. 
It was pointed out that such an application 
has reference to one of the reliefs in the plaint 


in a mortgage suit which must to that extent 
be still regarded as pending and that the ap¬ 
plication must, therefore, be regarded as an 
application in the suit. Notwithstanding that 
it cannot be made before it is found that the 
proceeds of the sale of the mortgaged property are 
insufficient to pay the amount due to the plain¬ 
tiff. We do not see how this can be said to be 
in conflict with anything said by the Judicial 
Committee in 20 Luck. 461, 6 which dealt, as 
has already been said, with another and a quite 
different stage, viz., that between the preli¬ 
minary decree for sale and the final decree 
for sale. The learned Judges in 59 Mad. 188 7 
refer no doubt to 42 Mad. 61, 3 but they make 
the reservation that they do not wish to be 
understood as accepting its correctness and also 
point out that that decision has no bearing on 
the question under their consideration. 

[10] The inapplicability of o. 21, R. 2 which 
relates to the stage of execution, to any pay¬ 
ment or adjustment made between a preli¬ 
minary decree and a final decree for sale i3 
also pointed out in 20 Luck. 4G1. 6 

[ 11 ] The second stage is that between a final 
decree for sale and the sale itself. Under 0. 34, 
R. 5 (3) and Form No. 6 of Appen. D to Sch. r 
a final decree for sale first recites that the 
payment directed by the preliminary decree 
has not been made by the defendant and then . 
proceeds to provide that the mortgaged property 
or a sufficient part thereof be sold. If any 
payment is made or satisfaction is given during 
this period there is no reason why the pro¬ 
visions of 0. 21, R. 2 cannot be availed of. In 
fact the appellant’s advocate admitted that that 
rule would be applicable. If the provisions of 
O. 21, Rr. 64 to 103 are applicable to sales in 
execution of mortgage decrees, as they pre¬ 
sumably are, except where a particular rule is 
made inapplicable either by an express pro¬ 
vision or possibly by the context the mortgagor 
judgment-debtor can avail himself also of the 
provisions of 0. 21, R. 66 and hjing to e 
notice of the Court at the time of the settle¬ 
ment of the sale proclamation any paymem; 
which he may have made or satisfaction which 
he may have given to the mortgagee-decree- 
holder previously thereto provided he is within 
90 days of such payment or satisfaction: see 


Art. 174, Limitation Act. 

[12] After the sale of the mortgaged P r0F f ff" 3 L 
the position is much more complicated* | 
constitutes the third stage. Within th«■ J , 

of the sale it is open to the mortgagor to app y 
under O. 21, R. 89 for setting aside the ^ ale 

provided he deposits into Court su , . 
as may remain out of the amount spe 
the proclamation of sale after giving 
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any amount which may have been received by 
the decree-holder and also deposits into Court 
for payment to the purchaser a sum equal to 
5 per cent, of the purchase-money. 

[13] A question has arisen whether under 

O. 21, R. 89 sub-r. (l), cl. (b), credit could be 

given when the judgment-debtor paid no cash 

but gave the decree-holder money’s worth or 

obtained from the decree-holder a waiver or 

remission of the whole or a portion of the rent 

due under the decree. In I. L. B. (1940) Mad. 

699 1 a Full Bench of this Court held, approving 

three earlier decisions, that any payment or 

adjustment made by the judgment-debtor to 

satisfy the decree holder is “receipt” of an 

amount within the meaning of O. 21, R. 89, 

cl. 1 (b). The respondents’ advocate referred to 

the observations of Krishnaswami Aiyangar J., 

who was a member of the Full Bench, occurring 

at p. 715 of the report which are as follows: 

“The true view to take of 0. 21, R. 89, Civil P. C., is 
that what is done by consent of parties as a substitute 
for the deposit is to be regarded as its equivalent in 
every respect and judged by the same principles as 
those applicable to a deposit. By that consent, what 
was not in fact a payment in cash is turned into a 
deposit within the meaning of the rule to bo acted 
upon by the Court in all respects as if it were a pay¬ 
ment in cash.” 

Relying on these observations the respondents’ 
advocate claimed that the decision in I. L. R. 
(19-10) Mad. G99 1 is an authority for the wider 
proposition that, notwithstanding any require- 
ment in a statutory provision, whether 0. 21, 
R. 89 or o. 84, R. 5 that payment should be 
made into Court, it is open to the parties to 
dispense with it by agreement and receive pay¬ 
ment or its equivalent outside Court. With 
great respect we are unablo to agree with the 
observations of Krishnaswami Aiyangar J., just 
referred to. On an examination of the judg¬ 
ment of the Chief Justice with whom King J. 
agreed as also of the earlier decisions which 
have been referred to with approval by the 
Full Bench it is quite clear that what the Full 
Bench was concerned with in I. L. R. (1940) 
Mad. G99 1 is whether the words ‘‘amounts re¬ 
ceived by the decree-holder” occurring in cl. (b) 
of sub-r. ( 1 ) of o. 21, R. 69 must be strictly con¬ 
strued so as to exclude from their purview and 
operation all satisfaction or adjustment other¬ 
wise than in cash. It was held they should not 
be so construed. We are, therefore, unable to 
agree with the argument of the respondents’ 
advocate and the view of the lower Court that 
the decision in I. L. R. (1940) Mad. G99 l laid 
down that a statutory requirement as to deposit 
can be ignored when the decree-holder is pre¬ 
pared to wave it or condone its non-observance. 

[14] If the application had been within thirty 


days of the sale it would no doubt have been 
open to the judgment debtor to provo that the 
decree-holder “received” the amounts specified 
in the proclamation of sale in the manner 
alleged in E. A. No. 25 of 1945. But that ap¬ 
plication as also the payment of 5 per cent, of 
the purchase-money to the auction-purchaser 
two days later, being obviously beyond thirty 
days of tho salo, the judgment-debtor can, if at 
all, avail himself only of the provisions of 0 . 34, 
R. 5 which for tho present purpose may be 
quoted as follows: 

‘‘(1) Where .... at any time before tho confirm*- 
tion of a sale made in pursunneo of a final decree 
passed under sub-r. (3) of this rule, the defendant 
makes payment into Court of all amounts due fivm 
him under sub-r. (1) of R. 4, the Court shall, on 
application made by the defendant in this behalf, pass 
an order.” 

which would have the effect of cancelling the 
sale already held and restoring the property 
free from encumbrance to the mortgagor. 

(2) ‘‘Where the mortgaged property or part thereof 
has been sold in pursuance of a decree passed under 
sub r. (3) of this rule, the Court shall not pass an 
order under sub-r. (1) of this rule, unless the defendant, 
in addition to the amount mentioned in sub-r. (1), 
deposits in Court for payment to tho purchaser a sum 
equal to five per cent, of the amount of the purchase- 
money paid into Court by the purchaser. Where such 
deposit has been made, the purchaser shall be en¬ 
titled to an order for repayment of the amount of 
the purchase money paid into Court by him, tegetber 
with a sum equal to five per cent, thereof." 

There is no reason to think that the language 
of thi3 rule is otherwise than imperative, and 
we see no ground for holding that a, payment 
or adjustment out of Court would be-obmpliance 
with the strict requirements of this rule. 

[15] It has, however, been argued by tho 
respondents’ advocate that O. 21, R. 2 can be 
invoked by his client and that such payment 
or adjustment as was made by the judgment- 
debtor can be recognised and recorded under 
its provisions. To this argument the appellant’s 
advocate has ro effective answer. In the deci¬ 
sion in GO M. L. J. 423 8 which has been cited 
on tho appellant’s behalf, the Privy Council 
rejected an argument similar to the one now 
advanced for the respondent. The following- 
passage from their judgment may be usefully 
quoted: 

“In the first place, 0. 21 R. 2 which provides for 
certification of an adjustment come to out of Court, 
clearly contemplates a etage in tho execution pro¬ 
ceedings when the matter lies only between tho judg¬ 
ment-debtor and the decree-holder, and when no other 
interests, have come into being. When ouce a sale 
has been effected, a third party interest intervenes, 
and there is nothing in this rule to suggest that it is 
to bo disregarded. The ody means by which the 
judgment-debtor can get rid of a sale, which has been 
duly carried cut, are those embodied in R. 89, viz., 
by depositing in Court the amount for tho recovery 
of which tho property was sold, together with 5 per 
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cent on the purchase-money which goes to the pur¬ 
chaser as statutory compensation, and this remedy 
can only bo pursued within 30 day3 of the sale : see 
Art. 166, Sch. I, Limitation Act 1903. That this is so 
is, in their Lordships’ opinion, clear under the word* 
ing of R. 92, which provides that in such a case 
(i. e., where the 6ale has been duly carried out), if no 
application is made under R. 89, ‘the Court shall 
make an order confirming the sale and thereupon the 
sale shall become absolute.’ ” 

In view of this decision there is, in our judg¬ 
ment, no room for the argument that o. 21 , 
R. 2 is applicable even after a sale of the 
mortgaged property. Dealing with a mortgage 
decree, we are of the opinion, that 0. 21, R 89 
and o. 31, R. 5 alone can apply after the stage 
of sale, the former being obviously available 
only within thirty days of it. 

[lG] We see no real hardship from the view 
we have indicated. The mortgagor-judgment- 
debtor has ample opportunities of reducing his 
indebtedness and having it recognised by Court 
whatever shape or form the satisfaction given 
to the mortgagee-decree-holder may have taken. 
He could do so under o. 23, R. 3 between the 
preliminary and the final decrees for sale. He 
could invoke the aid of o. 21, R. 2 and o. 21, 
R. GG between the final decree and the sale 
itself. He could avail himself of 0 . 21, R. 89 
after the sale but within 30 days of it. A further 
chance has no doubt been given to him for 
saving his property by amending o. 34, R. 5 
in 1929, notwithstanding all his previous laches 
and default, but if he is to avail himself of this 
new privilege he must comply with its some¬ 
what stringent provisions. 

[17] We may notice in passing that GO M. L. J. 
423 s was itself a case of a mortgage decree, but 
no reference was made therein to o. 34, R. 5 bo¬ 


on 18th March 1945 and filed into Court on that 
day may be regarded as an application under 
o. 34, R. 5 partioulary in view of certain deci¬ 
sions which were relied on as holding that an 
application under o. 34 R. 5 or o. 34, R. 6 need 
not even be in writing. We agree that any 
informality in the manner in which the appli¬ 
cation was made or in its contents will not 
stand in the way of the judgment-debtor ob¬ 
taining the appropriate relief under 0. 34, R. 5. 
It is, however, unnecessary to pursue this matter 
further, as in our view, the main requirement 
of o. 34 R. 5 has not been satisfied in so far as 
the judgment-debtor did dot deposit into Court 
what was due to the decree-holder. 

[19] It now remains to deal with a further 
contention raised by the respondents’ advocate 
for maintaining the order of the lower Court. 

It is argued that whatever may be the correct 
position a3 regards the necessity of a deposit 
into Court of the amount due to the decree- 
holder, the appellant is precluded from raising 
this objection in view of his conduct in retain¬ 
ing the five per cent, on his purchase-money 
which had been paid to his advocate on 8th 
March 1945. It will be recalled that this amount 
was received without objection on that date and 
that on 10th March 1945 when the applications 
were heard and disposed of, no objection was 
taken that the amount due to the auotion-pur- 
chaser was not paid or that it should have been 
paid into Court. The amount was not paid back 
then or since. On loth March 1945 there was no 
offer even to return it though about the effect 
of a mere offer of that kind we do not desire 
to express our opinion. It has been said that 
the advocate had no authority to receive it. 


cause though the judgment of the Privy Council 
was given on loth December 1930, all the events 
with which their Lordships had to deal happen¬ 
ed in 1923, 1924 and 1925 and, therefore, several 
years before o. 34, R. 5 was amended by the 
Transfer of Property (Amendment) Supple¬ 
mentary Act, 1929, which came into operation 
on 1st April 1930, and, which, for the first time 
provided for a deposit and an application at 
any time before the confirmation of the sale. 
The reasoning, however, of their Lordships of 
the Privy Council in GO M. L. J. 423 9 will apply 

« eC1 i ia j l; 06 Gven a ^ r M 16 amendment and 
1V.1I exclude the application of O. 21, B. 2 once 

eXem ]J ion ° f ««> final decree takes 
ace. The result „ that the application by the 
decree-holder under o. J on 6th March 
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Prima facie he would have and assuming he 
had not, there is no reason why this was not 
stated to the Court on 10th March 1945 or why 
as between the auction-purchaser and the defen¬ 
dant the former did not restore the amount or 
see that it was restored by his advocate. Having, 
in a question between himself and the 
gagor, retained the benefit of a payment whio j 
he would be entitled to only if the sale is to 
be set aside as contemplated by O. 34 R. 5 we 
do not see how he can now be heard to say 
that the mortgagor is not entitled to the bene¬ 
fits of that provision. The principle applicable! 
to such situations i3 stated in Halsbury’s Laws/ 
of England, Hailsham Edition, Vol. 13, para 51* 
to be merely an application of the doctrme that 
a man may not approbate and reprobate, 
is stated further in that paragraph that: 

“A party cannot, after taking an 
an order, be heard to say that it is invalid 
set it aside or to set up to the prejudice pe 
who have relied upon it a case inconsiste 
upon which it was founded.” 
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The respondents’ advocate drew our attention 
to (1849) 4 EX. Rep. 187,° 58 M. L. J. 137, 10 48 
M. L. w. 476 11 and 61 Cal. 433. 12 It is unneces¬ 
sary to refer to these decisions or to the rulings 
relied on in them as the governing principle is 
clear. We need refer only to the instance stated 
at p. 142 of the report in 5S M. L. J. 137 10 of a 
party liable under an order personally handing 
over the amount to his opponent, who, while 
insisting on keeping it, asserts that he receives 
it under protest, and it i3 pointed out that in 
such a case, his so-called protest cannot in the 
least avail him. 

[20] Thi9 argument for the respondent must, 
in the circumstances, already pointed out, be 
upheld with the result that the two civil mis¬ 
cellaneous appeals and the civil revision peti¬ 
tion are dismissed with costs with advocates’ 
fee only in c. M. A. No. 507 of 1945. Two 
counsel. „ 

[21] In C. M. P. No. 14GC of 1947 the appel¬ 
lant seeks the admission, as additional evidence 
in the appeals, of some correspondence which 
is said to have passed between him and his 
advocate after the disposal of the applications 
for the purpose of showing that the advocate 
had no authority to receive the amount which 
he did on 8th March 1945. This has no bearing 
on the rights inter se of the auction-purchaser 
and the judgment debtor. This petition and the 
connected petition, c. M. P. no. 1465 of 1947 
are, therefore, dismissed. No costs. 

C.r.k./s.c. Appeals dismissed. 
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Manuaru Veeraswami—Appellant v Pro¬ 
vincial Government of Madras, represented 
by the Secretary to the Government, Develop, 
ment Department and another — Respondents. 

Appeal No. 251 of 1945, Decided on 24-9-1947, 
nsainst decree of Sub Judge, Nellore, D/-15-11-1944. 


(a) Government of India Act (1935), S. 240 (3), 
— Government servant — Rights of — Enquiry 
against — No common law right to be represented 
by counsel. 

In the absence of a statutory right, such as is indi¬ 
cated in 8. 240, a Government servant has no right, if 
the Government wishes to dispense with his services, 
other than reasonable notice. Such further rights as he 
might base were created by the Government of India Act 
and by the various statutes andf-ules in existence prior to 
that Act. If the rights of a Government servant are creat¬ 
ed by statute or by rule, the extent of his rights must 
be gathered only from a reading of those statutes or 
those rules; and he cannot have any right apart from 
those rules or statutes. There is, therefore, no common 
law right in a Government servant to be represented by 
•counsel in enquiry against him: 24 A. I. R. 1937 Mad. 
785 and 31 A. I. R. 1944 F. C. 72, Rel, on ; (1887) 35 
Ch. 162, (1891) 64 L. T. 240 and (1909) 1 Ch. 561 

' [Paras 4 and 5] 


(b) Government of India Act (1935), S. 240 (3) — 

Reasonable opportunity—Enquiry against peon in 
forest department — Charges framed and peon 
directed to show cause against dismissal for mis¬ 
conduct — Peon sentenced to suspension for six 
months — On appeal to conservator of Forests, 
punishment enhanced to dismissal—However, due 
to irregularity in procedure second enquiry held— 
Direction to show cause against dismissal not re¬ 
peated in second charge sheet — As result of 
enquiry peon dismissed — Held that presence in 
first charge of direction to show cause against dis¬ 
missal and remarks of conservator of Forests 
that dismissal was proper punishment could not be 
said to be reasonable notice of proposed action and 
that, consequently peon was improperly dismissed: 
32 A. I. R. 1945 F. C. 47, Foil. [l>ura 8] 

(c) Master and servant —Crown servants _ 

Dismissal from service—Damages — On facts, two 
years pay awarded as damages. 

Where a Government servant, who wag properly 
found guilty of misconduct but wag improperly dis¬ 
missed from service, was properly kept under suspen¬ 
sion during the enquiry and the long delay for the 
inquiry was largely due to the obstructive tactics 
adopted by him, and ho was at any rate from the time 
of the final order, to look for alternative employment 
but did not do so : 

Held that the servant would bo reasonably com¬ 
pensated by a payment of two years pay. [Para 9J 

(d) Civil P. C. (1908). O. 41, R. 35 — By whom 
costs are to be paid — Point upon which appellant 
succeeded not raised in trial Court — Parties 
to bear their own costs in trial Court —Respondent 
to bear his own costs and half of appellant's costs 
in appellate Court. 

W here in the trial Court the appellant did not raise 
the only point upon which he succeeded in the appel¬ 
late Court and even in the latter Court ho failed on 
every issue except one, and expenses were incurred on 
account of the other issues and considerable time was 
spent in arguing them: 

Held that the just order would be that in the trial 
Court both parties should bear their own costs and 
that in the appellate Court the respondent should bear 
his own costs and half the costs of the appellant. 

* • , [Para 10] 

Annotation: —(’44-Com.), C. P. C. S. 35, N. 9 Pt. 5. 

(e) Government of India Act (1935), S. 2C5 (1) _ 
Substantial question of law -Whether Government 
servant was given reasonable opportunity within 
S. 240 (3), of Act is question oi fact—No certificate 
should be granted — Government of India Act 
(1935), S. 240 (3). 

The question whether within the meaning of S. 240 
(3), of the Act, a Government servant was given 
reasonable opportunity of showing cause against the 
action proposed to be taken against him is a question 
of fact, or at best, a question of law arising out of the 
interpretation of facts and no question as to the inter¬ 
pretation of the Act arises. Hence, no certificate under 
S. 205 should bo granted: 33 A. I. R. 1910 Mad 366 

Re f’ [Para 13] 

Cases referred :— 

1 lJ’ 37 _ ) i 93 J' 2 „^- , L - J - 189 : 24 A. I. R. 1937 Mad. 
73 d: I. L. R. (1938) Mad. 127 : 173 I. C. 251, Raja- 
gopala Iyengar v. Collector of Salt Revenue Madras. 

2 - (1B 8 7) 35 Ch. D. 162 : 56 L. J. Ch. 406 : 55 L. T. 
836 : 35 W. R. 228, Jackson & Co. v. Napper; In re 
Schmidt’s Trade Mark. 

3- (pi) 6t L. T. 240, Reo. v. Assessment Committee 
of bt. Mary Abots Kensington. 
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4. (1909) 1 Ch. 561 : 78 L. J. Ch. 334 : 100 L. T. 
322, Norey v. Keep. 

5. (’44) 1944-1 M. L. J. 500 : 31 A. I. R. 1944 F. C. 
72 : I. L. R. (1944) Kar. F. C. 162 : 214 I. C. 171 
(F.C.), Quadratullah v. North West. Frontier Province. 

6. (’45) 1915 F. C. R. 103 : 32 A. I. R. 1945 F. C 47 : 
I. L. R. (1945) Kar F. C. 101 (F. C.), Secy, of State v. 
I. M. Lai. 

7. (’46) 1946 F. L. J. 16 : 33 A. I. R. 1946 Mad. 366 : 
I. L. It. (1947) Mad. 36 : 227 I. C. 538, Governor 
General in Council v. T. M. Krishnaswami Fallai. 

N. Pajagopnla Iyengar —for Appellant. 

Government Pleader —for Respondents. 

Horwill J. —This is an appeal against the 
decree of the Subordinate Judge of Nellore, 
dismissing the suit filed by the appellant, a peon 
in tbe forest department, for a declaration that 
his dismissal from service by the District Forest 
Officer was wrongful; for a direction to the 
Government to reinstate him in office, or in the 
alternative for Rs. 6C00 as damages. The suit 
was brought against the Government and also 
against the District Forest Officer, because it 
was alleged that the District Forest Officer had 
acted with malice. The learned Subordinate 
Judge found that the dismissal was not wrong¬ 
ful; and so he dismissed the suit with costs. 

[2] Four main objections have been raised to 
the decree of the lower Court. One is that 
fundamental principles of justice were violated 
in withholding from the appellant certain 
papers which had a bearing on the case and the 
absence of which hampered him in his defence. 
The second was that he was not allowed to 
appear by a vakil, the third was that he was 
not permitted to examine the District Forest 
Officer and his servants as his witnesses; and 
the last was that the provisions of S. 240 (3), 
Government of India Act had not been com¬ 
plied with, with the consequence that the dis¬ 
missal was illegal. 

[3] we have seen the various documents re¬ 
ferred to in connection with tbe first ground; 
and we agree with the learned Subordinate 
Judge that no material papers were withheld 
from the appellant. In fact, this point ha3 not 
seriously been pressed. 

[4] On the question whether the appellant wa3 
entitled to be represented by a vakil, there is 
an authority of a Bench of this Court in 
(1937) 2 M. L. J. 189, 1 that no such right exists. 
Two principal reasons were given by the learned 
Judges for the decision. One was that Rule 55 of 
the Civil Services (Classification Control and 
Appeal) Rules, gave a right to be heard in per¬ 
son, which expression seemed to preclude a 
right of appearing through a pleader. The other 
reason was that there was no common law 
right of that nature and that the rules did not 
suggest that any such right existed. The learned 
Chief Justice said : 


“Mr. Jayarama Aiyar has conceded that there is no 
right at common law to appear by an agent and the 
Advocate-General argues that there is no such general 
right and that the scheme of the Indian Legislature is 
to confer only a special right to be represented by an 
advocate or agent such as that given by S. 340, 
Criminal P. C. Such a statutory right is also given 
under O. 3, R. 1, Civil P. C.” 

It is argued that the attention of the learned 

Judges was not drawn to English cases in which 

it was held that there is such a common law 


right. Three cases have been cited here, (1887) 35 
Ch. D. 162, 2 (l89l) 64 L. T. 240 3 and (1909) 1 Cb. 
561. 4 In the first case it was held that an agent 


could appear for an appellant to register a trade 
mark. In the second case it was held that a 
person assessed to a poor rate tax had a right to 
appear before the Tribunal to argue with regard 
to the quantum of his tax through a surveyor. 
The last case upheld the claim to a right to 
inspect Trade Union accounts by an accountant 
on behalf of the members. Reference was made 
in all these cases to the general right of a per¬ 
son to appear by an agent in all matters. In a 
case like tbe present, however, we cannot see 
how any common law right can exist. In tbe 
absence of a statutory right, such as is indicated 
in S. 210, Government of India Act, the appel¬ 
lant would have no right, if the Government 
wished to dispense with his services, other than 
reasonable notice. Such further rights as he 
might have were created by the Government of | 
India Act of 2935 and by the various statutes 
and rules in existence prior to that Act. If the, 
rights of a Government servant are created by, 
statute or by rule, tbe extent of bis rights muse 
be gathered only from a reading of those statutes 
or rules; and he cannot have any right apart 


m those rules or statutes. 

5 ] There is very little direct authority on this 
ut because it has always been the practice 
t a public servant does not appear by pleader 
hout permission of the enquiring officer; and 
ias always been presumed that he had no 
h right. The question was, however, raised 

sre the Federal Court in 1944-1 M. L. J. 600* 
>re a dismissed Sub-Inspector contended that 
had not been given an opportunity of being 
rd through counsel. It seems not to have 
u argued in that case that he had a common 
right to be heard, but that the refusal to 
w him to appear through pleader hod resulted 
his not having a reasonable opportunity 0 
wring cause against his proposed disnussa . 

1 learned Chief Justice said : in . rT 

rhe appellant’s complaint was that the P an .| 

liry by the Inspector was held *“ k* *}* Sanerin- 

“hScoStabitoi luSo 

e matters and were satisfied tbht the p r 




1948 Veeraswahi v. Provincial Government of Madras (Earwill J.) Madras 


381 


given a reasonable opportunity of showing cause against 
his proposed dismissal. Having listened with care to 
all that was addressed to us by appellant’s counsel, we 
too are convinced that on this point also the Courts 
below came to a right conclusion.” .111 

If the rules or the common law gave a right to 
a public servant to be represented by Counsel, 
then the refusal of the enquiring officer to permit 
him to be represented by counsel would mean 
that he was not given a reasonable opportunity 
of showing cause. We have no doubt that the 
learned Judges of the Federal Court were of 
opinion that he had no such right as is claimed 
by the appellant in this appeal. 

[6l The Distriot Forest Officer, in a long 
statement prepared to explain to the accused the 
nature of the charges against him, said that he 
had told his servants that he intended following 
a strictly vegetarian diet while in camp and that 
no meat was to be prepared for him. He men- 
tioned this because the appellant was charged 
with having taken a fowl from the son of a 
forest guard without paying for it and had ex¬ 
plained at one stage that ho had bought it for 
the District Forest Officer. The peon wished to 
examine the District Forest Officer and the 
servants of the District Forest Officer in order 
to show that he had not been told anything 
about this instruction not to be provided with 
meat. This reference to the instructions given 
by the District Forest Officer to his cook was 
however quite irrelevant, as he did not assert 
that the appellant had knowledge of the instruc¬ 
tions given by him to his cook; and this irre¬ 
levancy was the reason why the Forest Officer 
refused permission to examine his servants and 
the Conservator refused to allow the Forest 
Officer to be examined. These orders seem to be 
oorrect and certainly did not lead to any miscar¬ 
riage of justice; for they confined the enquiry to 

the really relevant issues. 

[ 7 ] The appellant was charged twice with the 

offences for which he was subsequently dismis- 
sed. As a result of the first enquiry, the appel¬ 
lant was sentenced by the Distriot Forest Officer 
to suspension for six months. In appeal to the 
Conservator of Forests, the punishment was 
enhanced to dismissal, on the ground that such 
offences were very common amongst menials 
and very difficult to detect and that therefore 
when a menial was caught, it was necessary to 
impose a severe sentence. The matter was then 
taken in further appeal to the Chief Conservator 
of Forests who found, upon a sorutiny of the 
procedure adopted, that there bad been an 
irregularity in that the witnesses who made 
statements at a preliminary enquiry were not 
called upon to repeat those statements before 
cross examination began. It was ordered by the 
Chief Conservator of Forest that these state¬ 


ments should now be read over to the appellant 
and afresh opportunity given for cross examina. 
tion. It would have been permissible, upon the 
order of the Chief Conservator of Forests, for the 
Distriot Forest officer to have continued the 
trial on the same charge from the stage at which 
the irregularity had been committed. He did 
not however do that, but drew up a fresh charge. 

On the first occasion two charges were framed; 

( 1 ) Taking advantage of his official position and 
demandiug and accepting gratification from sub¬ 
ordinates and their relations and ( 2 ) making 
false statements to the District I oivstOfficer. 
Then followed a summary of the evidence in 
support of these charges. Then, in a fresh para¬ 
graph, the appellant was directed to show cause 
why he should not be dismissed from service 
for misconducting himself. Unfortunately, this 
direction was not repeated in the second charge 
sheet and that omission has given room for the 
argument that the provisions of S. 210 (3), 
Government of India Act, were not complied 
with. 

[8l Section 210 (3) of the Act says that 

"No such person as aforesaid shall be dismissed or 
reduced in rank until he has been given a reasonable 
opportunity of showing cause against the action pro¬ 
posed to be taken in regard to him.” 

The learned advocate for the appellant ha3 
placed a great deal of reliance on the judgment 
of the learned Chief Justice and ZafrullahKhan J. 
in 1045 F. C R. 103. 6 The learned Chief Justice 
at p. 138 remarked : 

"In our judgment, the word? ‘again3t the action 
proposed to be taken in regard to him’ require that there 
should be a definite proposal by some authority either 
to dismiss a oivil servant or to reduce him in rank or 
alternatively to dismiss or reduce him in rank as and 

when final action may be determined upon.All 

that it expressly requires is that where it is proposed to 
dismiss or reduce in rank a civil servant he should be 
given reasonable opportunity of showing cause against 

the proposal to dismiss or reduce him. 

It does however seem to us that the sub-section requires 
that as and when an authority is definitely proposing 
to dismiss or to reduce in rank a member of the civil 
service he shall be so told and he shall be given an 
opportunity of putting his case against the proposed 
action and as that opportunity has to be a reasonable 
opportunity, it seems to us that the section requires not 
only notification of the action proposed but of the 
grounds on which the authority is proposing that the 
action should be taken and that the person concerned 
must then bo given reasonable time to make his 
representations against the proposed action and the 
grounds on which it is proposed to be taken. 

The learned Judges make it clear that they 
considered that the proper time at which the 
officer whose conduct is being enquired into 
should be called upon to show cause is after the 
evidence has been taken and the authority pro¬ 
poses to take such action as is referred to in the 
sub section. The learned Government Pleader 
however refers to certain passages of this same 
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judgment in which it is suggested that this rule 
need not be construed too strictly. For example, 
immediately after the passage above cited, the 
learned Chief Justice remarked : 

“It is suggested that in some cases it will be sufficient 
to indicate the charges, the evidence on which those 
charges, are put forward and to make it clear that 
unless tko person can on that information show good 
cause against being dismissed or reduced if all or any 
of the charges are proved, dismissal or reduction in 
rank will follow. This may indeed be sufficient in some 
cases. In our judgment each cise will have to turn on 
its own facts, but the real point of the sub section is in 
our judgment that the person who is to be dismissed 
or reduced must know that that punishment is pro¬ 
posed as the punishment for certain acts or omissions 
on his part and must be told the grounds on which it 
ss proposed to take such action and must be given a 
reasonable opportunity of showing cause why such 
punishment should not be imposed. That in our judg¬ 
ment involves in all cases where there is an enquiry 
and as a result thereof some authority definitely 
proposes dismissal or reduction in rank, that the person 
concerned shall be told iu full, or in adequately sum¬ 
marised form the results of that enquiry, and the 
findings of the enquiring officers and be given an 
opportunity of showing cause with that information 
why be should not suffer the proposed dismissal or 
reduction of rank.” 

It is true that in this case, because of the 
simplicity of the charges and of the evidence, the 
result would clearly have been the same, even 
if the rules had been complied with; but the 
above passages from the judgment of the learned 
Chief Justice of the Federal Court make it clear 
that if the procedure is not followed dismissal is 
improper. It is argued by the learned Govern¬ 
ment Pleader that since each case has to be 
considered on its own merits, an examination of 
the procedure adopted will show that a reason¬ 
able opportunity was given to the appellant to 
show cause why he should not be dismissed. In 
view of the simplicity of the case, we think that 
if the appellant had been dismissed as a result 
of the first enquiry he would have had no cause 
to complain; but the appellant was tried a 
second time, de novo, and a fresh charge framed; 
so that the presence in the first charge of a direc¬ 
tion to show cause why he should not he dismis¬ 
sed and the remarks of the Conservator of 
Forests in appeal that he considered that dismis¬ 
sal was the proper punishment for such an offence 
cannot be said to be reasonable notice of the 
nature insisted upon by the learned Judges of 
the Federal Court. In their opinion, the atten¬ 
tion of the government servant concerned must 
be prominently drawn to the proposed action 
at the time when such proposed action is about 
to he taken. We therefore feel that in view of 
this decision of the Federal Court we have no 
option but to hold that the appellant was impro¬ 
perly dismissed. 

- [9] The only remaining question is with regard 

to the damages to which he is reasonably entitled. 


Sub-s, ( 3 ) of s. 240 only applies to dismissals and 
to reductions in rank; so that although we have 
found that since this sub-section was not com¬ 
plied with the appellant was improperly dismis¬ 
sed, yet it does not follow that he was not 
properly found guilty of the offences with which 
he was charged. The enquiry was regular and 
the findings of fact cannot be disputed in this 
Court. We cannot ignore the fact that he was 
properly suspended during the enquiry and was 
found guilty of the offence with which he was 
charged. It has been pointed out by the learned 
advocate for the appellant that the enquiry went 
on for a period of three years and that during 
that time the appellant could not have looked 
for any alternative employment and that he is 
entitled to he compensated on the basis of what 
he could have earned if he had been retained as 
a peon until he reached retiring age. We are 
satisfied that this is not the proper basis on 
W'hich to calculate damages. He was properly/ 
kept imder suspension during the enquiry and 
the long delay that occurred was largely due toj 
the obstructive taotics adopted by him. Ho was 
at liberty, at any rate from the time of the final 
order, to look for alternative employment; 
in fact, it was his duty to do so. It was 
only if after seeking for employment and being 
unable to obtain any that he would be entitled 
to sums of the nature claimed by him in his 
plaint and in his appeal. We think that looking 
into this question from every aspect, the appel¬ 
lant would be reasonably compensated by a pay- 
ment of two years pay, which would amount to 
Rs. 432, his pay being, according to his state- 
ment, Rs. 18 a month. 

[ 10 ] There remains the question of costs. In 
the trial Court the appellant did not raise the 
only point upon which he has succeeded in this 
Court; and so he cannot well complain of the 
learned Judge’s dismissal of the suit. Even in 
this Court he has failed on every issue except 
one; and expenses have been incurred on 
account of the other issues and considerable time 
has been spent in arguing them. We therefore 
feel that the just order would be that in the trial 
Court both parties should bear their own costs 
and that in this Court the first respondent 
should bear his own costs and half the costs 
of the appellant. As regards the second respon¬ 
dent, the District Forest Officer, the appeal has 
to be dismissed. As the Government Pleader is 
appearing for him also, there need be no order 
as to costs with regard to this respondent. The 
plaintiff must pay the court-fee due to Govern¬ 
ment in the lower Court. 

[11] Further order : The learned Government 
Pleader has applied for a certificate under S. 205 
for leave to appeal to the Federal Court. 
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[12] It is true, as stated by the learned 
Govenment Pleader, that there is little or no 
dispute with regard to the actual facts. The ques¬ 
tion that we have to decide is whether, within the 
meaning of S. 240(3) of the Government of India 
Act, the appellant was given reasonable opportu¬ 
nity of showing cause against the action propo¬ 
sed to be taken against him. After an examina¬ 
tion of the facts and a reference to a similar 
case dealt with by the learned Judges of the Fede¬ 
ral Court in 1945 F. C. R. 103,° we came to the 
conclusion that the appellant had not keen given 
a reasonable opportunity of showing cause. 
That is a question of fact or, at best a question 
of law arising out of the interpretation of facts. 
Certainly, no question arises as to the interpre¬ 
tation of the Act. Section 240 (3) is clear that a 
reasonable opportunity bad to be given to the 
appellant. 

[13] In 194G F. L. J. 16, 7 this Court gave a 
certificate in a somewhat similar case ; and on 
the strength of that certificate an appeal was 
filed in the Federal Court. The learned Judges 
pointed out that a certificate should not have 
been granted by this Court as the question 
raised was one of fact. The application is 
dismissed. 

C.R.K./v.B. Appeal partly allowed 

and application dismissed. 


A. 1. R. (35) 1948 Madras 383 [C. N. 190.] 
Patanjali Sastri and Bell JJ. 

Bao Sahib Sriman Mudtimbi Venkata 
Banga Anaharachariar — Appellant v. Sri 
Manyam Kanakayya Zamivdar Gain — Bes- 
pondent. 

Second Appeal No. 2248 cf 1945 and Civil Rtvn. 
Tetn. No. 266 of 1946, Decided on 21-11-1947, from 
decree of Diet. Judge, "West Godavari, in A. S. No. 511 
of 1944. 

(a) Madras Estates Land Act (1 [I] of 1908), Ss. 213 
(1) and 189 — Suit by ryot for recovering sums 
unlawfully collected from him by landlord by abuse 
of process provided by Act falls under S. 213 (1). 

One A who was a ryot held lands in certain villages 
of which B was the landholder. Disputes arose regard¬ 
ing the rents payable in respect of the lands and B 
tendered certain pattas for Fasli 1350 and 1351 which 
A refused to accept as not being valid and proper. 
Thereupon B issued notices of demand for payment of 
the arrears of rent which according to him were due 
for those faslis and A with a view to avoid a distraint 
paid the amounts claimed under protest intimating at 
the same time his intention to recover the sums paid as 
money illegally collected from him. A accordingly 
brought a suit for recovery of these amounts as money 
had and received by B for A's benefit. 

Held that the suit fell under S. 213 (1) and was 
excluded from jurisdiction of Civil Court by S. 189. 

[Para 8] 

(b) Madras Estates Land Act (1 [I] of 1908), S. 136 
— S. 136 does not cover excessive collections of 
rent. 


Sections 135 and 136 are clearly designed to put an 
end to unauthorised collections by landholders of "addi¬ 
tional payment” in cash or in kind which arc distinct 
from and form no part of the rent or the consideration 
for the use or occupation of the land. Hence S. 136 decs 
not cover excessive collections of rent. [Para 4J 

(c) Madras Estates Land Act (1 [I] of 1908), S. 213 
(1) — Word "proceeding” includes any step taken 
in course of action such as distraint of property. 

The term ‘‘proceeding” is not restricted in its conno-, 
tat ion to steps in litigation but is wide enough to include 
any step taken in a course of action such as distraint 
of property. Hence the "illegal demand notices" issued 
by landlord followed by the receipt of the amounts paid 
by the ryot under protest are “proceedings taken under 
colour of this Act.” I’ara 5] 

Cases referred .— 

1. (’31) 61 M. L. J. 395: 18 A. I. R. 1931 Mad. 743 : 
134 I. C. 984, Ramji Das Iyer v. Nainar Rowthcr. 

2. (’31) IS A. I. R. 1931 Mad. 609 : 134 I. C. 55,Bnjih 
of Rnmnad v. Ramanatha Pillai. 

3. (’29) 52 Mad. 207 : 16 A. I. R. 1929 Mad. 409 : 120 
I. C. 667, Municipal Council Dindigul v. Bombay Co. 
Ltd. 

4. (19 IS) 1918 A.C. 5G3: 87 L J.P.C. 92: 118 L.T. 661: 
5 A. I. R. 1918 P. C. 241, John v. Dodwell it Co. Ltd. 

5. (’39) I. L. R. (1939) Mad. 566 : 26 A. I. R. 1939 
Mad. 421 : 182 I. C. 474 (F. B.), Panchayat Beard, 
Thiruvottiyur v. Western Iqdia Matches Co. 

6. (1760) 2 Barr 1005, Mosrs v. Macferran. 

K. Krishnaswami lyangar aad N.C. Raghavackari 

— for Appellant. 

.V. Apfa Rao —for Respondent. 

Patanjali Sastri J.— This second appeal 
and the connected civil revision petition raise a 
question of jurisdiction. 

[2] The appellant who is the petitioner in the 
revision petition is a ryot holding lands in certain 
villages of which the respondent is the landhol¬ 
der. Disputes arose regarding the rents payable 
in respect of the lands and the respondent 
tendered certain pattas for Fasli 1350 and 1361 
which the appellant refused to accept as not 
being valid and proper. Thereupon the respon¬ 
dent issued notices of demand for payment of 
the arrears of rent which according to him were 
due for those faslis, and the appellant, with a 
view to avoid a distraint paid the amounts claimed 
under protest intimating at the same time his 
intention to recover the 9ums paid as money 
illegally collected from him. He accordingly 
brought the two suits O. S. no. 24 of 1943 in the 
Court of the Special Assistant Agent, Kovur 
on the civil side and O. S. no. 261 of 1943 
in the Court of the District Munsif, Rajahmundry, 
out of which the second appeal and the civil 
revision petition respectively arise, for recovery 
of those amounts “as money had and received 
by the defendant for the plaintiff’s benefit”. The 
respondent raised a preliminary objection that 
the suits being, in their true character, suits “for 
damages” falling under s. 213 (l), Madras 
Estates Land Act, 1908, as subsequently amended, 
were excluded from the jurisdiction of the Civil 
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Court by S. 189 of the Act. This objection pre¬ 
vailed and the plaint in each case was returned 
to be presented to the proper Court. After 
unsuccessful appeals to the District Court of 
West Godavari in the one case and to the Sub 
Court, Rijahmundry, in the other, the appellant 
has preferred the second appeal and the civil 
revision petition. 

[3] The cases were heard in first instance by 
Rajaraannar J. who considered that the decisions 
of Pandalai J. in G1 M. L. J. 395 1 and A. I. R. 
1931 Mad. C09 2 which the Courts below had 
followed and which directly cover the point 
raised, required reconsideration in the light of 
certain later rulings of this Court. The learned 
Judge accordingly directed the case3 to be posted 
before a Division Bench. 

Cl] At the hearing before us each side raised 
a new contention which if accepted would make 
it unnecessary to reconsider the decisions of 
Pandalai J. referred to above. Mr. Appa Rao 
on behalf of the respondent contended that apart 
from the applicability or otherwise of S. 213, to 
the case, the suits must, according to the allega¬ 
tions in the plaint, be rogarded a3 suits for 
recovery of "excess payment" falling under 
S. 136 of the Act and as such being triable by the 
Collector they are excluded by s. 1S9 from the 
jurisdiction of the Civil Courts. Our attention was 
called to the fact that the heading of the Chapter 
in which ss. 135 and 136 are placed was altered 
by the amending Act of 1934 from "Illegal Cesses" 
into "Recovery of Excess Payment", and it was 
suggested that the alteration had the effect of 
enlarging the scope of S. 136 so as to include 
suits for recovery of rents collected in excess for 
what was lawfully payable. Though the appel¬ 
lant has sued for the recovery of the entire 
amount collected from him, the suits, it was 
said, should be considered as suits for recovery 
of excess rent collected from him, as his case 
was that no rent was payable by him in the 
circumstances. We are unable to accept this 
contention. Section 135 and S. 136 should be 
read together. Section 135 prohibits the taking, 
receiving or exacting from the ryots "under any 
name or under any pretence anything in addition 
to the rent lawfully payable” and declares all 
stipulations and reservations for such "additional 
payment" to be void, and S. 136 provides for 
the recovery by the ryot by suit before the 
Collector, of "the amount or value of what has 
been so taken received or exacted", together 
with a penalty in the case of exaction. These 
provisions are clearly designed to put an end to 
unauthorised collections by landholders of "ad¬ 
ditional payment” in cash or in kind which are 
distinct from and form no part of the rent or the 
consideration for the use or occupation of the 


land. The provision for the imposition of a penal¬ 
ty in cases of exaction of such payments also 
supports the view, for it cannot be supposed that 
the mere collection of a larger sum than what is 
found to be really due in a case of dispute as to 
the amonut Of rent was intended to be penalised. 
We are therefore of opinion that s. 136 does not, 
cover excessive collections of rent and that the, 
present suits cannot be regarded as suits falling, 
under that section. 

[5] On the other hand, Mr. Krishnaswami 
Aiyangar for the appellant contended that inas¬ 
much as the appellant paid the amounts claimed 
a3 arrears under protest and thu3 averted an 
actual distraint of his property, he cannot be 
said to be a person aggrieved "by any proceed¬ 
ings taken under colour of this Act", and the 
suits do not therefore fall under S. 213 so as to 
be excluded from the jurisdiction of the Civil 
Courts. We see no force in this contention. Sec¬ 
tion 78 requires that "before or at the time when a 
distraint is made” the landholder orhiadulyau- 

9 

thorised agent shall serve on the defaulter in the 
prescribed time and manner a written demand set¬ 
ting forth the particulars specified in the section 
together with an account exhibiting the grounds 
on which the demand is made, and S. 79 (l) which 
provides for actual distraint says that "unless 
the demand is immediately satisfied" the dis¬ 
trainer may distrain property to the amount of 
the arrear with interest and costs of the distress 
and "shall forthwith prepare a list or description 
of the said property" and "without delay" serve 
it on the defaulter together with a copy of the 
written demand. These provisions show that the 
statutory demand under S. 78, is the first essen¬ 
tial step in the process of distraint, to be fol¬ 
lowed "forthwith" where such demand is not 
"immediately satisfied” by tbe further steps 
indicated leading to the actual distraint and sale 
of the property. It is admitted in the plaint that 
the appellant wa 3 served with "demand notices 
for payment of the arrears claimed, and though 
these notices have not been exhibited, it was 
not seriously disputed that these were sent in 
accordance with 8. 78. The term proceeding 
ig not restricted in ite connotation to steps in 
litigation but is wide enough to include any step 
taken in course of action such as distraint of 
property. We are therefore of opinion that the 
"illegal demand notices" alleged to have been 
issued by the respondent followed by the receipt 
of the amounts paid by the appellant under pro-| 
test were "proceedings taken under colour ot 
this Act". The appellant being admittedly a per¬ 
son aggrieved by the action of the respondent 
the present suits brought by him would come 
within S. 213 (l) unless they are excluded from 
its scope by reason of such suits being regarded 
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'under the general law as suits for money had and 
received. This brings us to the main question 
debated before us which tarns on the true inter¬ 
pretation of S. 213 (1) read with S. 189 (l). 

[6] Section 213 (l) runs thus : 

“Any person deeming himself aggrieved (a) by any 
proceedings taken under oolour of tbie Act, or (b) by 
neglect or breach of any of its provisions shall be at 
liberty to seek redress by filing a suit for damages before 
the Collector.” 

It will be seen that this provision confers a 
right to obtain pecuniary redress for certain 
specified grievances, and such redress is to be 
had “by filing a suit for damages before the Col¬ 
lector”, This is a statutory remedy designed to 
secure speedy settlement of pecuniary claims in 
respect of such grievances before Revenue Offi¬ 
cers who in the view of the Legislature, are more 
qualified to deal with them than ordinary civil 
Courts whose jurisdiction is accordingly exclud¬ 
ed in regard to those matters. We have already 
seen that the appellant’s grievance comes within 
the purview of the section and he seeks repara¬ 
tion in money for the loss caused to him by the 
respondent. It would be strange having regard 
to the objeot underlying S. 213 and indeed to the. 
scheme and policy of the whole Act, if such a 
claim were to be excluded from its purview 
merely because under the general law the 
remedy for such a cause of action would be a 
suit for money had and received, a form of 
action which has been evolved by a process of 
gradual extension to cover a wide range of pecu¬ 
niary claims. We are in agreement with the 
observations of Pandalai J. in 61 M. L. J. 395, 1 
"where money is by abuse of the process provided by 
the Estatos Land Act unlawfully collected as rent by a 
landlord from a tenant a suit by the latter for its reco¬ 
very whether it be called one for money had and receiv¬ 
ed or one for compensation or one to enforce the 
obligation declared by S. 72, Contraot Act is, in my 
opinion, one for damages under S. 213.” 

Strong reliance was placed on behalf of the 
appellant on the decision in 52 Mad. 207, 3 where 
it was held that a suit by a company for recov¬ 
ery of tax illegally levied by a municipality was 
an action for money had and received and not a 
suit for “damages or compensation” within the 
meaning of S. 850, Madras District Municipali¬ 
ties Act (v of 1920). Coutts-Trotter C. J., was 
prepared to concede that if an action for money 
had and received sounds either in tort or implied 
contract it would be a suit for damages. But the 
learned Judge was of opinion that the Courts in 
India are not compelled to regard a suit of that 
nature as confined within the limits of a suit for 
money had and received as known to the Eng. 
Iish Common Law. He referred to the decision of 
the Privy Council in a case from Ceylon, ((1918) 

A. O. 663 4 ) and observed, 

“I take it to mean this . . . that in Courts such as 
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those in Ceylon and those of British India, an action 
for money had and received may be treated, though the 
Eoglish Common law cannot treat it, as an action 
founded on an equity, binding on the conscience of the 
recipient of the money which is shown not to bo his. 
If that be right, it follows that the remedy beiog 
an equitable one is enforceable because it is binding as 
ex aequo et bono on the conscience of the defendant 
and cannot possibly be either a suit for damages or 
compensation.” 

Madhavan Nair J. also referred to the same deci¬ 
sion as supporting the conclusion that an action 
for money had and received, “being essentially 
an enquitablo action" cannot be regarded as a 
suit for “damages or compensation.” The deci¬ 
sion was referred to with approval in I. L. R. 
(1939) Mad. 666, 5 which arose under S. -225, Local 
Boards Act (xiv of 1920). 

[7] In (1918) A. C. 563 4 the manager of the 
respondent company who had authority to draw 
cheques on their banking account bought shares 
on his own behalf through the appellant brokers 
and paid the latter fraudulently by cheques 
drawn on the company’s account. The brokers 
received the amount of the cheques without 
fraud but with knowledge that the manager was 
without apparent authority drawing on the com¬ 
pany’s funds. It was held that the suit by the 
company against the brokers for recovery of the 
amount of the cheques was a suit “for money 
received to the use of the plaintiff” within the 
meaning of S. 8 of the Limitation Ordinance 
(22 of 1871) of Ceylon and was within time as to 
the cheques received within three years prior to 
the suit. It was contended for the brokers that 
an aotion for money had and received was 
founded on implied or imputed contraot, that 
the company could not sustain such an action 
without waiving the fraud of the manager 
and ratifying the issue of the cheques, that 
Buch ratification would necessarily involve an 
affirmance also of the direction by the manager 
to the brokers to pay the amount over to the 
owner of the shares bought and that the brokers 
who had carried out such direction could not be 
made liable. Their Lordships, however, thought 
it unnecessary to consider "what is the true view 
of the scope of the ratification which this aotion 
(i. e., the action for money had and received) 
implies by the English Common Law”, as they 
were of opinion that in Ceylon an action for 
money had and received might well be extend¬ 
ed even to cover cases where the obligation to 
refund did not arise out of a contract, implied or 
imputed but out of a fiduciary position as in the 
case before them where the brokers having re¬ 
ceived the cheques with knowledge of the breach 
of duty of the manager were under a “transmit¬ 
ted fiduciary obligation to account” to the com. 
pany. This would seem to explain the referenca 
to “trust funds” which Coutts-Trotter C. J. said. 
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he did not “quite understand”. If ex concessi 
where an action for money had and received is 
founded on obligations arising quasi ex.con- 
tractu, it would be regarded as a suit for dama¬ 
ges, it is difficult to see why the fact that in 
India as in Ceylon, such an action could be also 
founded on those arising out of a fiduciary posi¬ 
tion should exclude it from the category of a suit 
for damages. There was no question before 
the learned Judges, any more than there is 
here, of any fiduciary obligation, and we need 
not pause to consider whether such an action 
when founded on a fiduciary obligation can be 
regarded as a suit for damages. The learned 
Judges stressed the “equitable” character of the 
remedy but it is equitable only in the broad 
sense explained by Lord Mansfield in (1760).2 
Burr 1C05, 6 namely, “founded on the equity of 
the plaintiff’s case”. It is not an equitable action 
in the sense of seeking relief which Courts of 
equity in England alone used to grant such 
as injunction, specific performance etc. In 
India where, as the learned Judges themselves 
pointed out, the same Courts exercise juris¬ 
diction over legal and equitable remedies, the 
“equitable” character (in the wider sense of the 
expression) of the obligation on which an action 
for money had and received is founded seems to 
us to be hardly relevant in considering whether 
such an action can be regarded a suit for dama¬ 
ges. 

[8] However, that may be, those decisions do 
not, in our opinion, govern the present case which 
turns on tbe true construction of a totally diffe¬ 
rent enactment. The question we have here to 
decide is whether having regard to the general 
scheme and policy of the Madras Estates Land 
Act, and, in particular, to the object of S. 213, a 
suit by a ryot for recovering sums unlawfully 
collected from him by the landholder by abuse of 
the process provided by the Act falls under that 
section. We think it does for the reasons we have 
already indicated. 

[9] Furthermore, it is worthy of note that the 
bar of the Civil Court’s jurisdiction under 8 . 169 (l) 
which provides that “no civil Court in the exer¬ 
cise of its original jurisdiction shall take cogni. 
zance of any dispute or matter in respect of which 
such suit might be brought” extends not only to 
suits of the nature specified in part A of the 
schedule which includes a suit under S. 213, but 
to any dispute or matter in respect of which 
such suit might be brought. On the allegations 
in the plaint a suit for reparation in money for 
the wrongful act of the respondent landholder 
might undoubtedly be brought under S. 313. If 
so, a suit for the same relief and arising out of 
the same dispute but framed as one for money 
had and received must fall within the absolute 


prohibition contained in S. 189 (l), even if en¬ 
action of the latter description cannot in strict 
theory be regarded as a suit for damages. 

Ciol In the result the second appeal and the 
civil revision petition are dismissed with costs, 
c. R. k./d.S. Appeal and revision 

dismissed. 


A. I. R. (35) 1948 Madras 386 [C. N. 191.] 

Patanjali Sastri and Chandrasekhara 

Aiyar JJ. 


V. Bm. A. S. Chockalingam Chettiar — 
Appellant v. A. Sp. S. E. B. Karuppan Chet¬ 
tiar and others — Bespondents. 

A. A. 0. No. 208 of 1942, Decided on 8-8-1947, from 
order of Sub-Judge, Devakottai, D/-16-2*1942. 


Civil P. C. (1908). S. 2 (ii)— Partition between R 
and his father S— S dying — Subsequent suit by R 
for recovery of money against firm consisting of S 
and A — S’s widow made defendant 2—Decree against 
A personally and against assets of S — R alleged to 
be in possession of S's share in excess of R’s share 
— R held could not be regarded as legal represen¬ 
tative and decree could not be said.to be satisfied* 
to extent of such excess assets — Plea of such 
satisfaction held not entertainable in execution. 


A suit was brought by R for recovery of moneys due 
to R by a firm consisting of R's father S and A. S who 
had become divided from R in 1926 died before tbe 
suit was instituted leaving his properties by will to 
his widow who was joined as defendant 2. Divi¬ 
sion of status was proved by certain unregistered docu¬ 
ments produced by R. A decree was passed in favour 
of R against A personally and from the estate of 8 in 
the hands of defendants In execution A contended that 
inasmuch as R, under colour of allotment under the on- 
registered documents, was in possession of considerably 
more than his due ehare of tbe family assets and as 
these allotments bad been held ineffectual, tbe assets 
held by R in excess of bis share should be regarded as 
forming part of S’s estate, that R must be deemed to 
have intermeddled with such estate and to have thereby 
become a ‘legal representative’ of S and that R having 
thus become a legal representative of the debtor agains 
whose estate the decree was passed, there was a merger 
with the result that tbe decree must be regarded as 

having been satisfied to the extent of such excess 

Held (1) that though ‘legal representative’ includes 
person who intermeddles with the estate of **““**£ 
person, yet the intermeddling must 
lion of a representative capac^n 

1 ^Tt^rTf R were to be regarded as a legal re- 

ifintative of S, the decree having been passed for re- 
Soverv o/ 1 Ithe amount from tbe estate of S in the bands 
if defendant 2, defendant 2 should alone be regar- 
led as the judgment-debtor against whom the decree 
ould be executed and not any other person in posset" 
ion of the assets of S though such person might be 
me of the latter’s legal representatives. l™ ra bj 

(3) that assuming there waa a fraudulent transfer cf 
he assets by S to R the assets transferred would not 
)e assets of S in the hands of R, as the transfer would 
>e operative between tbe parties to the transfer u 
t was set aside in a representative action brought on 
lehalf of all the creditors of S as provided for by a. a* 
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T. P. Act, and the possession of assets by R could be 
no answer to his claim to execute the decree. 

[Para 7] 

(4) that the contention of A as to the discharge of 
the decree by reason of R’s alleged possession of excess 
family assets attributable to S’s share could not be en¬ 
tertained in execution. [Para 8] 

Cases referred :— 

1. (’10) 33 Mad. 75 : 3 I. C. 737, Kaliappan v. Yarada- 
rajulu. 

2. (’39) I. L. R. (1939) Mad. 73 : 25 A. I. R. 1938 
Mad. 814 177 I. C. 331, Sankaralingam v. Arumu- 
gam. 

T. R. Sundaram — for Appellant. 

K. Rajah Aiyar , Advocate-General , V . K. Thiruven- 
katachari, R. 'Subramanyam and R. X[. Hala- 
syam —for Respondents. 

Patanjali Sastri J. — This appeal arises in 
execution of a decree for payment of rupees 
1,15,287-5-9 to the respondent passed in o. S. 
No. 102 of 1934 on the file of the Court of the 
Subordinate Judge of Devakotta. 

[2] The suit was brought for recovery of 
moneys due to the respondent in respect of a 
deposit said to have been made in a Nattukottai 
Chetty firm of bankers of which the respondent’s 
father Subramanian Chettiar and the appellant, 
who wa9 defendant l in the suit were partners. 
Subramanian Chettiar who had become divided 
from the respondent died in July 1931, before 
the suit was instituted, leaving his properties by 
bis will to his widow, who was joined as defen¬ 
dant 2. Subramanian Chettiar’s estate having 
been adjudicated insolvent in I. r. No. 59 of 1935 
on the file of the High Court at Rangoon, the 
Official Assignee, Rangoon, was brought on re¬ 
cord as defendant S in the suit. The main defence 
of the appellant was that the sum of money 
credited in the name of the respondent in the 
books of the firm really represented menpanam 
(additional capital) advanced by Subramanian 
Chettiar out of his joint family funds for the 
purposes of the business and was thus an item in 
the partnership account. To repel this plea and 
to show that tbe deposit was made out of assets 
obtained by him at a family partition the res¬ 
pondent relied on certain partition lists (Exs. D-2, 
D-2 (a) and D.2 (b), purporting to show the divi- 
eion and allotment of the family assets as be¬ 
tween the respondent and his father in 1926. 
These documents were accepted as establishing 
division of status, though they were held to be 
inadmissible in evidence, for want of registra¬ 
tion, to prove tbe terms of the partition. Tbe 
appellant’s plea was accordingly overruled and 
a decree was passed to the effect 
“that the plaintiff do recover from defendant 1 per¬ 
sonally and from tbe estate of the late A. S. P. S. 
Subramanian Chettiar in the hands of defendant 3 and 
in the hands of defendant 2 as tbe sole legatee of the 
said estate a sum of Rs. 1,15.287-5-9.” 

[3] The respondent seeks to execute the afore¬ 


said decree by attachment and sale of certain 
movable property of tbe appellant for realising 
the balance due under the decree after giving 
credit for payment made by defendant 3. No 
relief is asked for as against defendants 2 and 3. 

[4] The appellant’s main contention in the 
Court below and sole contention before us was 
that, inasmuch as the respondent was in posses¬ 
sion of large assets forming part of the estate of 
Subramanian Chettiar and as the decree was 
also passed against the assets of Subramanian 
Chettiar the decree must be deemed to have been 
automatically discharged to the extent of such 
assets held by the respondent, and that if an 
account was taken of these assets, they would be 
found to exceed in value the amount now 
claimed to be due under the decree. The learned 
Subordinate Judge refused to entertain this plea 
as an answer to the respondent’s claim to exe¬ 
cute the decree, and the question is whether he 
was right, 

[ 5 ] Mr. Panchapakesa Sastri for the appellant 
put the position in two ways : In the first place, 
jt was urged that the respondent, under colour 
of the allotment under tbe unregistered docu¬ 
ments referred to already, is in possession of 
considerably more than his due share of the family 
assets, and as these allotments have been held 
ineffectual, the assets held by the respondent in 
excess of his half share should be regarded as 
forming part of Subramanian’s estate, that the 
respondent must be deemed to have intermeddled 
with such estate and to have thereby become a 
“legal representative” of Subramanian and that 
the deoree-holder having thus become a legal 
representative of the debtor against whose estate 
the decree has been passed, there was a merger, 
with the result that the decree must be regarded 
as having been satisfied to tbe extent of such 
excess assets. We are unable to accept this con¬ 
tention. 

[6] It is true that ' legal representative” in¬ 
cludes any person who intermeddles with the 
estate of a deceased person. But assuming that 
the respondent is in possession of family assets 
in excess of his due share, such possession dates' 
back to the ineffectual partition of 1926 long 
before Subramanian died, and cannot therefore 
amount to intermeddling with the estate of a 
deceased person. (Section 2 (ii), Civil P. C.) 
Again, tbe intermeddling must involve the as¬ 
sumption of a representative capacity in relation 
to the estate and not in assertion of a claim of 
right adversely to the estate. The respondent 
bolds the assets if at all in the character of an 
absolute owner as he obtained them in pursuance 
of the allotment under Ex. D-2 series which are 
admissible to show the character of the respon¬ 
dent’s possession. The respondent cannot there- 
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fore be considered to be a legal representative of 
Subramanian any more than a trespasser on his 
property. Furthermore, even if the respondent 
jwere to be regarded as a legal representative of 
iSubramanian in possession of the latter’s assets, 
the decree having been passed for recovery of 
the amount from the estate of the late A. S. P. S. 
Subramanian Chettiar in the hands of defendants 
2 and 3 these defendants alone should be regarded 
'as the judgment-debtors against whom the decree 
■could be executed and not any other person in 
possession of the assets of Subramanian though 
such person may be one of the latter’s legal re¬ 
presentatives: see 33 Mad. 75. 1 This indeed was 
not disputed by Mr. Pancbapakesa Sastri. But 
he suggested that when the decree-holder himself 
was in possession of the assets of the deceased 
debtor, the position would be different. We are 
unable to appreciate the distinction. If the decree 
could not be executed againBt a legal represen¬ 
tative in possession of assets where the decree did 
not make him liable in respect of such assets, it 
is difficult to see how any assets of the deceased 
debtor in the hands of the decree-holder could be 
taken into account in execution of the decree. 

[7] Mr. Panchapakesa Sastri put his conten¬ 
tion also in another way. He submitted that 
the family properties held by the respondent in 
excess of his share should be treated as haviDg 
been transferred to him by his deceased father^ 
Subramanian to defeat the latter’s creditors-who 
were therefore entitled to avoid the transfer and 
call upon the respondent to account for such 
assets. The appellant, who would be entitled to 
claim contribution in case he had to pay the 
entire amount remaining due under the decree, 
stood iu the position of a creditor entitled to re¬ 
lief against the estate of Subramanian on the 
analogy of a promisee under a contract of in¬ 
demnity claiming to be indemnified in a quia 
timet action even before discharging the debt 
due to the creditor. This far fetched argument 
must fail, for, assuming there was a fraudulent 
transfer of the assets by Subramanian to the res¬ 
pondent, the assets transferred would not be 
assets of Subramanian in the hands of the res¬ 
pondent, as the transfer would be operative 
between the parties to the transfer until it is set 
aside in a representative action brought on be¬ 
half of all the creditors of’.Subramanian, as pro¬ 
vided for by s. 53, T. P. Act, and the possession 
of assets by the respondent could be no answer 
to his claim to exeoute the decree. 

[8] We are also of opinion that, besides being 
untenable for the reasons already indicated, the 
contention of the appellant as to the discharge 
of the decree by reason of the respondent’s 
alleged possession of excess family assets attribu¬ 
table to Subramanian’s share cannot be enter¬ 


tained in execution. As pointed out by the Court 
below, if the possession of such assets could 
automatically reduce the liability of Subna- 
manian’s estate to the respondent, such reduction 
should have .been pleaded as a defence to the 
respondent’s claim in the suit itself, and not 
having been then put forward was no longer 
available as an answer to the claim to execute 
the decree after it was passed. The decision in 
I.L.R. (1939) Mad. 73, 2 where it was held that if 
A obtained a decree against X who died leaving 
A, B, and C as his heirs, the decree would be 
extinguished to the extent of A’s share in the 
estate of x, has no application to the facts of 
the present case. The respondent did not come 
into the possession of any assets of Subramanian 
as his heir after his death, and as already pointed 
out, no question of merger can arise assuming 
the facts to be as alleged by the appellant. The 
appeal fails and is dismissed with costs. 

C.R.K./D.S. Appeal dismissed. 


A I. R. (33) 1948 Madras 388 [C. N. 192.] 

Happell and Govindarajachari JJ. 

S. K. Ramaswami Gcmndan—Appellant v. 
S. N. P. Subbaraya Qoundan and others — 

Respondents. 

Second Appeal No. 1756 of 1945, Decided on 
4-12-1947, from decree of Dist. Judge, Coimbatore, in 
A. S. No. 319 of 1944. 

(a) Evidence Act (1872), S. 90 — Court is not 
bound to draw presumption. 

Section 90 states that the Coart may draw the pro- 
samption referred to in the section and not that it mast 
draw the presumption, and indeed in many cases, it 
would be most dangerous to draw the presumption that 
a document was genuine merely because it was 30 years 
old according to the recitals in the docament and came 
from proper custody. In such a case the proper coarse 
is to mark the document as exhibit without requiring 
formal proof and then consider, having regard t0 .{■ b ® 
evidence and surrounding circumstances, whether it is 
or is not genuine : 8 A. I. R. 1921 Mad. 452, ^ 

Annotation : (’46-Man) Evidence Aot, S 90 N 10. 

(b) Evidence Act (1872), S. 90 - Proper custody 
essential. 

Section 90 cannot ba invoked In repeat of a docu¬ 
ment, not coming (mm proper custody [Para 4] 

Annotation : (’46-Man) Evidence Act, S 90 N 5. 

(c) Evidence Act (1872), S. 35 - Judgment not • 
inter partes—Admissibility to prove statement by 
predecessor-in-title of party against whom it is 
sought to be used. 

A previous judgment, though not inter partes is ad 
missible under S. 35 to prove a statement made oy a 
predecessor-in-title of the party against whom tne 
iocument is sought to be used. Consequen ? > J ~ 
such a judgment contains an admission as o 
cf death of the father of the predcccamron-t.tle.the 
admission is admissible to prove the date ° 

5 f such person: 18 Mad. 73, Foil.’, 21 A. • • 

P. C. 157;»>/. [Pa ™ 51 

Annotation : (’46-Man) Evidence Act, 3 3o N 16. 
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Cases referred :— 

1. (’21) 41 M. L. J. 310 : 8 A. I. R. 1921 Mad. 462 : 
69 I. C. 289, Vaidyanatbaswami Aiyar v. Natesa 
Malavarayal. 

2. (’95) 18 Mad. 73, Krishnaswami Aiyangar v. Raja- 
gopala AiyaDgar. 

3. (’34) 56 All. 468 : 21 A. I. R. 1934 P. C. 157 : 61 
I. A. 286 : 150 I. C. 545 (P.C ), Collector of Gorakhpur 
v. Ram Sundaimal. 

K. Subba Eao and P. S. Kailasam—ior Appellant. 
T. M. Krishnasicami Aiyar and B. V. Visuanatha 
Aiyar —for Respondents. 

Happell J. — This is an appeal from the 
judgment in appeal of the District Judge of 
Coimbatore dated 81-3-1945 confirming the judg¬ 
ment and decree dated 11-4-1944 of the Subordi¬ 
nate Judge of Coimbatore in O. S. No. 130 of 
1943. The suit out of which the appeal arises, 
O. S. NO. 130 of 1943, was brought for redemption 
of the suit properties on the footing of a mort¬ 
gage, Ex. P-3, dated 4 6-1850 executed by one 
Sammanna Goundan in favour of one Kri- 
ehnayyar and one Venkataramanayyar and three 
other persons. Kandaswami Goundan, an undi¬ 
vided son of Samanna Goundan, sold the equity 
of redemption in the suit properties to the plain¬ 
tiff on 29-9-1938 for Rs. ICO. The suit has some 
remarkable features. Nothing is heard of the 
suit mortgage between the alleged date of the 
execution of Ex. P-3, 4-6-1850, and the sale to the 
plaintiff on 29-9-1938. The suit properties, how¬ 
ever, had been frequently dealt with by way of 
mortgage and sale by Krishnayyar and Venka- 
taramanayyar and their successors for consider¬ 
able amounts until in 1918 they were sold to the 
father .of defendant 1 for rs . 1,10,000. By the 
date of suit, it is reasonable to assume that they 
were worth several lakhs. The plaintiff relied 
on two other documents, Exs. P-l and p-2. 
Exhibit P-l purports to be a patta issued on 
6-7-1847 by the karnam of the village, one Sin- 
natbambi Pillai, in favour of the two persons, 
Krishnayyar and Venkataramanayyar. The 
properties covered by the patta are the suit pro- 
perti^s and are expressed to be 3400 kulis in 
extent (something over 40 acres), and the assess¬ 
ment payable in respect of the land is stated to 
be Rs. 315. Exhibit P-2 is a sale deed executed 
on 14-11-1849 in respect of the properties covered 
by Ex. P-l by Krishnayyar and Venkataraman¬ 
ayyar in favour of Muthu Goundan for a consi¬ 
deration of Rs. 75. Reference has already been 
made to Ex. P-3. It purports to be a mortgage 
of tho suit property covered by Exs. P-l and P-2 
by Samanna Goundan, the son of Muthu Goun¬ 
dan, in favour of Krishnayyar and Venkata- 
ramanayyar and three other persons, Athappa, 
Velappa and Karuraa Goundan. It is in evi- 
dence, it may be stated here, that the successors 
of these three Goundans disclaimed all know¬ 
ledge of the mortgage, Ex. P-3. Defendant l was 


the only contesting defendant. Ho claimed tho 
property absolutely under the sale deed of 1918 
and maintained that the three documents, Exs. 
P-l, P-2 and P-3 were not genuine. Both lower 
Courts agreed with the contentions of defendant l 
and have held that Exs. P-l, P-2 and P-3 are not 
genuine. This is a second appeal against concur¬ 
rent findings of fact by the lower Courts and the 
findings, therefore, unless satisfactory reason is 
shown, cannot now be challenged by the plaintiff 
appellant. 

[2] It has, however, been argued by Mr. 
Subba Rao for the appellant that the findings 
of the lower appellate Court are vitiated by 
mistake of fact, by an error in law by reason of 
a failure properly to apply the provisions of 
S. 90, Evidence Act and by the improper inclu¬ 
sion and exclusion of evidence. In order to ap¬ 
preciate the contentions for the appellant, it will 
be convenient to summarise the reasons as stated 
in his judgment which weighed vyith the learned 
District Judge in holding that the three crucial 
documents were not genuine. He pointed to the 
improbable character of the appellant’s case as 
a whole, especially the inadequate consideration 
for the sale-deed, Ex. P-2, and the mortgage, 
Ex. P-3 in respect of property which was assessed 
to pay annually Rs. 315 as land revenue, and to 
the fact that nothing was ever heard of the three 
documents between the alleged dates of their 
execution and the sale to the plaintiff of the 
equity of redemption some 90 years later, On 
matters of detail tending to show that the docu¬ 
ments were not genuine, he was of opinion, (l) 
that the document, Ex. D-2, showed, that Sinna- 
tbambi Pillai who purports to have issued Ex. P-l 
and to have written Exs. p-2 and P-3 and was 
said to be the karnam of the village was not the 
karnam at all and was indeed not proved to 
have existed; (2) that the pleadings and judg¬ 
ment in O. S. No. 74 of 1884 show that Muthu 
Goundan, who according to EX9. P-2 and P-3, 
should have died sometime between 14-11-1849 
and 4-6-1350 in fact died in 1867 or 1868 while 
Samanna who purports to have executed Ex. P-3 
In 1850 was 42 in 1884, so that he was only 8 
years old when the document was executed; (3) 
that the document Ex. D-4 showed that Venkata- 
ramanayyar was only 22 in the year 1862, so 
that when he with others was said to have taken 
a mortgage in his favour he was only 10 years 
of age; ( 4 ) that in the course of the inam inquiry 
of 1862-63 no claim to the property was put for¬ 
ward by Mutbu Goundan or his successors; 
while on the other band, there was an assertion, 
which wa9 accepted, of exclusive title by Ven¬ 
kataramanayyar and Krishnayyar and the inam 
was registered in their names, (5) that although 
Ex. P-2 recites that the property should be trans- 
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ferred in Muthu Goundan’s name, there was 
never at any time any transfer of patta in 
favour of Muthu Goundan or his successors; and 
(6) that the initials, I. C. W. stamped on each of 
the three cadjan documents, Exs. p.i, p-2 and 
P-3 are not, as was suggested for the appellant, 
the initials of the Collector of the period who was 
a Mr. J. C. Wroughton. 

[3] We will take first the objection that the 
presumption required by S. 90, Evidence Act, as 
to documents thirty years old has not been 
drawn. The learned District Judge has dealt 
with this question in para. 13 of his judgment. 
His view that in the circumstances of the case 
the Court was not bound to raise a presumption 
under s. 90, Evidence Act, and that the proper 
course was to mark them as exhibits without 
requiring formal proof and then consider, having 
Iregard to the evidence and surrounding circum¬ 
stances, whether they were or were not genuine, 
is in accordance with the decision of this Court 
in 41 M. l. J. 310. 1 Section 90, Evidence Act, 
states that the Court may draw the presumption 
referred to in the section and not that it must 
draw the presumption, and indeed in many 
cases, the present being one, it would be most 
dangerous to draw the presumption that a docu- 
ment was genuine merely because it was thirty 
jyears old according to the recitals in the docu- 
'ment and came from proper custody. 

[4] As regards the wrongful exclusion of evi¬ 
dence, it is contended that the District Judge 
should have admitted a document put in by the 
witness, P. W. 3. We are of opinion that the 
document was rightly rejected, although perhaps 
the reasons given for rejecting it by the learned 
District Judge are not altogether correct. On all 
three documents Exs. P-l to P 3, the initials, 
I. C. W. are stamped on the cover of the docu¬ 
ments which are written on cadjan leaves, and 
the document for which admission was sought 
is a cadjan leaf document relating to- a con¬ 
veyance of property similar in appearance to 
Exs. p-l to P-3 and bearing stamped on it the 
initials I. C. W. The learned District Judge reject¬ 
ed the document because it did not refer to the 
same property as the suit property. This might 
not be a sufficient reason for rejecting the docu¬ 
ment if there bad been any object to be served by 
its admission. The document, however, was pro¬ 
duced for the purpose of showing that Exs. P-l to 
P-3 must be genuine because a genuine document 
of the same period, and of the same appearance 
and character, also bore the initials, I. C. W. 
We shall have something to say of these initials 
in a moment. Here it is only necessary to say 
that defendant 1 did not admit the document to 
be genuine and that the document is not ex 
facie any more genuine than Exs. p.i to P-3. Its 


admission, therefore, could have done nothing to 
prove the genuineness of the other documents, 
Exs. P-l, P-2 and p 3 and the only result of its 
admission would have been that the Court would 
have had to embark on an enquiry into the 
genuineness of four documents instead of three. 
Moreover, the document rejected, unlike Exs. P-l,i 
P-2 and P-3, did not even come from proper cus¬ 
tody, so that S. 90, Evidence Act, could not be 
invoked in respect of it. 

[5] The findings of the learned District Judge 
with regard to the date of the death of Muthu 
Goundan and the ages of Samanna and Ven- 
kataramanayyar, if they are correct, go far to 
show by themselves that Ess. PI to P-3 are 
fabrications. If Muthu Goundan was alive when 
Ex. P-3 was executed, then it is surprising that 
his son, Samanna Goundan, should have execut¬ 
ed it, and still more surprising if at the date of 
its execution Samanna Goundan was a minor. 
And again if Venkataramanayyar was only 
twenty-two in 1862, he was only ton when the 
last of the three documents which he purports 
to have executed was executed. It is argued, 
however, by Mr. Subba Rao that the documents 
on which the learned District Judge relied to 
prove the date of Muthu Goundan’s death and 
the ages of Samanna Goundan and Venkata¬ 
ramanayyar were not admissible for the purpose 
to which they were put. For the date of the 
death of Muthu Goundan, the learned District 
Judge relied on the judgment, Ex. D 22 in O. S. 
No. 74 of 1884, wherein it was stated that it was 
admitted that Muthu Goundan had died about 
17 years before the date of suit. The judgment 
was not inter partes and it is argued for the 
appellant that the judgment is not admissible as 
the purpose for which it was admitted does not 
fall within any one of the S3. 40 to 44, Evidence 
Act. We are inclined to hold, if it were neces¬ 
sary, that the statement regarding the date of 
the death of Muthu Goundan is admissible. The 
plaintiff in O. S. No. 74 of 1884 was Samanna 
Goundan, the father of the appellant s vendor, 
and in 18 Mad. 73* at p. 78 it was held that a 
previous judgment was admissible under S. 35, 
Evidence Act, to prove a statement made by a pre¬ 
decessor, in-title of the party against whom the 
document is sought to be used. This case was 
referred to without disapproval by the Judicial 
Committee in 56 ALL. 46S 3 at p. 490 and, in our 
opinion, the statement contained in the judg¬ 
ment in O. S. No. 74 of 1884 sought to be proved 
in the present case i3 not distinguishable from 
the statement held to be admissible in 18 Mad. 

78 2 at p. 78. We must, however, add that the 
actual point which had to be decided in 56 ALL. 
468 s at p. 490 was a much narrower one and did 
not necessitate a decision as to the correctness or 
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otherwise of 18 Mad. 73 2 at p. 78. Whether, 
however, Ex. D22 was wrongly or rightly ad- 
mitted is not of much importance. The facts 
that Samanna Goundan was a minor when he 
purported to have executed Ex. p-3 and that 
Venkataramanayyar was a minor when he pur¬ 
ported to have executed Exs. p-2 and P-3 appear, 
in the case of Samanna Goundan, from the 
plaint in O. S. No. 74 of 1884 wherein he is shown 
as 42 years of age in 1884, and, in the case of 
Venkataramanayyar from Ex. D-4, a copy of his 
statement in connection with the Inam Commis¬ 
sion Enquiry wherein he is shown as 22 years of 
.age in 1662 . Both these documents were clearly 
relevant for the purpose to which they were 
put. 

[6] We take next the alleged mistakes of fact 
made by the learned District Judge. They relate 
to his handling of the evidence regarding the 
Sinnathambi Pillai who is alleged to have issued 
Ex. P-1 and written Exs. P-2 and P-3 and of the 
initials, I. C. W. that appear on the documents, 
Exs. P-1, P-2 and P 3. As regards Sinnathambi, 
the learned District Judge has made a mistake 
to this extent that Ex. D 2 does not exclude the 
possibility that Sinnathambi Pillai was the kar- 
nam of the village on the dates when the docu¬ 
ments were executed. This document shows that 
there were two karnams in the village and the 
second karnam for the period 1848 to 1852 is not 
shown. Sinnathambi Pillai, therefore, might 
have been that karnam; on tbe other hand, it is 
in no way proved that he was. The mistake 
made by the learned District Judge does not 
seem to us to be of any great importance. 

[7] With regard to the initials I. C. W., as 
far as we can see, the learned District Judge 
appears to have made no mistake, although 
possibly he may not have appreciated exactly 
what it was that the appellant wanted to prove 
by pointing to these initials. The fact is that 
they are not the initials of Mr. J. C. Wroughton 
who was the Collector of the district at the time 
when the three documents were executed and 
they accordingly proved nothing. Moreover, if it 
was intended to prove that the Collector of the 
district at that time was in the habit of issuing 
cadjan documents impressed with his initials in 
order to show their genuineness, it should not 
have been difficult to prove this by the produc¬ 
tion of documents from the Collector’s office. 

[8] We are, therefore, of opinion that the 
findings of tbe lower appellate Court are not 
vitiated by reason of mistakes of fact or errors 
in the admission of evidence. In any case, the 
criticisms of Mr. Subba Rao leave the evi¬ 
dence and circumstances untouched which most 
oompellingly tend to show that the documents, 
Exs. P-i to P-3 are not genuine, as, for in¬ 


stance, the fact that Venkataramanayyar and 
Krishnayyar in the course of the enquiry by the 
Inam Commission asserted and had recogni/.ed 
their exclusive right to the property, whereas 
Muthu Goundan and his family made no claim 
in respect of it; and the fact that Krishnayyar 
and Venkataramanayyar frequently dealt with 
the property as theirs over a long period of years 
whereas Muthu Goundan and his successors are 
not shown to have had any dealings with the 
property between 1S50 and the sale of it to the 
appellant in 1938. We see, therefore, no reason 
to differ from the concurrent findings of tbe 
lower Courts that the documents are not true. 
The appeal is dismissed with cost3, advocate’s 
fee, Rs. 250. 

R.G.D. Appeal dismissed. 


A. I. R. (35) 1948 Madras 391 [C. N. 193.] 
Gentle C. J. and Rajamannar J. 

United Brokers — Appellants v. Alagappa 
Corporation by sole proprietor , Dr. Sir R. M. 
Alagappa Chettier — Respondents. 

Appeal No. 27 of 1947, Decided on 2-12-1947, from 
judgment and decree of Chandrasekhara Aiyar J., 
Reported in A. I. R. (35) 1948 Mad. 210. 

(a) Contract Act (1872), S. 73—Contract for sale 
of shares—Breach — Suit for specific performance 
or in alternative for damages—Defence that relation 
of parties was not that of vendor and vendee but 
that of agent and principal held not established — 
Measure of damages held was difference between 
market rate on date of agreement and on date of 
filing plaint and not date when plaintiff abandoned 
relief for specific performance. 

The defendants who were carrying on business as 
stock and share-brokers sold and agreed to deliver to 
the plaintiffs a certain number of shares of a certain 
corporation. In spite of repeated demands the defendants 
failed to deliver the shares and after a final demand 
the suit was instituted for specific performance or in 
the alternative for damages. The main plea in defence 
was that the transactions between the plaintiffs and 
the defendants were not of purchases or sales, but on 
the contrary the plaintiffs and the defendants were 
acting as brokers an i were intermediaries in putting 
through and bringing about contracts between other 
parties. Alternatively, the defendants pleaded that the 
plaintiffs were acting as agents for tbe defendants who 
in turn were acting as agents for other parties. The 
relationship between the parties was according to tho 
defendants one of employment and not of vendors and 
purchasers. At the commencement of the trial the 
plaintiffs abandoned the relief of specific performance 
and elected to proceed with the suit oaly in respect of 
the relief of recovery of damages. The difference bet¬ 
ween the rate obtaining in the market on the date of 
the institution of the suit and the contract rate was 
claimed a3 damages, while tbe defendants contended 
that the appropriate date would be the date of the trial 
when the plaintiffs declared their intention to abandon 
the relief of specific performance and claimed damages. 
The words in the contract were “we have this day done 
by your order and on your account.” The corres¬ 
pondence between the parties conclusively demonstrated 
the way in which both the parlies treated the transac¬ 
tion ; 
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Held after considering the correspondence and the 
terms of the contract that the transactions between the 
parties must be deemed to be one of sale and purchase 
and the relationship between the parties was not one of 
employment: [Para 5] 

Held further that the measure of damages was the 
difference between the rates at which the shares were 
sold and the market rate prevailing on the date of the 
plaint. [Para 6] 

Annotation : — (’46-Man) Contract Act, S. 73 N. 5. 

(b) Civil P. C. (1908), O. 41, R. 2 — New plea— 
Plea going to the root of opposite party’s case not 
taken in grounds oi appeal cannot be raised. 

It is neither just nor proper that the appellants 
should be permitted to raise an objection not included 
in the grounds of appeal, which goes to the root of the 
opposite party’s oase at the stage of appeal. 

[Paras 4 and 9] 

Annotation : — (’44-Ccm) Civil P. C. 0. 41, R. 2. 
N. 4 Pt. 5. 

Cases referred :— 

1. (’28) 52 Bom. 597 : 15 A. I. R. 1928 P. C. 208 : 55 
I. A. 3G0 : 111 I. C. 413 (P.C.), Ardeshir H. Mama v. 
Flora Sasoon. 

2. (T5) 42 Cal. 1050 : 3 A. I. R. 1916 Cal. 548 : 31 
I. C. 607, Patiram Banerjee v. Kankinarra Co. Ltd. 

3. (’24) 51 Cal. 588 : 11 A. I. R. 1924 Cal. 733 : 81 
I, C. 721, Nandalal Roy v. Gurupada Haidar. 

R. Narasimhachanar — for Appellants. 

B. V. Visuanatha Iyer — for Respondents. 

Rajamannar J. —This appeal arises out of a 
suit brought by the respondents to compel the 
appellants to specifically perform certain agree¬ 
ments to deliver in all 7C0 shares of Steel Cor¬ 
poration of Bengal., Ltd, or in the alternative to 
recover from the appellants a sum of Rs. 18,506-4-0 
being the estimated damages on account of the 
appellants’ failure to perform the contracts enter- 
ed into by them. There was also a claim for a 
sum of Rs. G12 8 0, the dividend which had 
accrued on the shares; but this claim was dis¬ 
allowed and the plaintiffs have not chosen to 
appeal against the disallowance. There is also 
no dispute in regared to another sum of rs. 484- 
6-0 claimed by the respondents from the appel¬ 
lants. 

[2l In May 1945, the defendants who were 
carrying on business as stock and share.brokers 
sold and agreed to deliver to the respondents 
described as Alagappa Corporation by its sole 
proprietor Dr. Sir R. M. Alagappa Chettiar in 
all 700 shares of the Steel Corporation of Bengal 
Ltd., at rates varying from rs. 31-11-0 to Rs. 
88-1-6 per share. In spite of repeated demands 
the defendants failed to deliver the shares and 
after a final demand the suit was instituted on 
26th April 1946 for specific performance or in 
the alternative for damages. Besides a techni¬ 
cal plea in regard to the frame of the plaint and 
description of the plaintiffs, the main plea in 
defence was that the transactions between the 
plaintiffs and the defendants were not of pur¬ 
chases or sales, but on the contrary the plain¬ 
tiffs and the defendants were aebing as brokers 
and were intermediaries in putting through and 


bringing about contracts between other parties 
Alternatively the appellants pleaded that tho 
plaintiffs were acting as agents for the defendants 
who in turn were acting as agents for other 
parties. The relationship between the parties was 
according to the appellants one of employment 
and not of vendors and purchasers. 


[3] At the commencement of the trial tha 
plaintiffs abandoned the relief of specific per¬ 
formance and elected to proceed with the 9uit? 
only in respect of the relief of recovery of 
damages. The learned Judge who tried the case 
held that there were no merits in the main plea 
taken by the appellants in defence. He held that 
the contracts of sale were entered into by the par¬ 
ties as principals and not as brokers or agents. As 
the defendants committed default in delivering, 
the shares the learned Judge held that the plain¬ 
tiffs were entitled to damages which he assessed 
in the difference between the rate obtaining in 
the market on the date of the institution of the 
suit and the contract rate. In the result be 
passed a decree in favour of the plaintiffs for 
the sum of Rs. 13,990-10-0 and also granted the 
plaintiffs their costs of the suit. The defendants 
appeal. 

[4] The learned advocate for the appellants 
attempted at the outset to raise a point which 
according to him would disentitle the plaintiff® 
from obtaining any relief whatever in the suit. 
He contended that when the plaintiffs chose to 
abandon the relief of specific performance, it 
amounted to a declaration that they were not 
ready and willing to perform their part of the 
contract and they were therefore not entitled to 
claim even damages on that footing. It is clear 
from the judgment that the point was not taken 
before the learned Judge in the way in which it 
has been attempted to be raised before ns. In 
the grounds of appeal the only ground which 
according to the appellants’ advocate raises this 

point is ground No. 11. That reads #s follows: 

“The learned Judge ought to have held that in toe 
ovent h o f 'he plai o[ i B 8 not Ling entitled to a d- for 

specific performance no damages could be award . 

I do not think that the language of this groundi 
can be held to cover the point now sought to be 
raided I do not think it either just or proper' 
that the appellants should be permitted to raise 
an objection which goes to the root of the plain-; 
tiffs’ case at this stage in appeal. A9 we have- 
oot permitted the appellants’ advocate to> raise 
the point, it i3 unnecessary to deal with toe 
decision of the Judicial Committee in 52 Bom. 
597, 1 cited by him in support of his contention. 

[5] It was again contended here, as it was 

contended in the Court below, on behalf or me 

appellants that the relationship between tbfr 
parties was one of employment, that either bote- 



1948 


United Brokers v. Alaqappa Corporation ( Gentle C. J .) Madras 89» 


the plaintiffs and defendants were agents or in 
the alternative that the plaintiffs were the agents • 
of the defendants. The form of the contracts, 
the correspondence between the parties and the 
admissions of the defendants completely nega¬ 
tive this contention of the appellants. The con¬ 
tracts of which Ex. 1>. 1 is an example purport to 
be sales by order and on account of the plaintiffs. 
There are also corresponding bought-notes whioh 
show the defendants as sellers. The contracts 
do not purport to have been entered into by 
the defendants acting as agents on behalf of 
principals disclosed or undisclosed. The words 
are "we have this day done by your order and 
on your account." The correspondence between 
the parties conclusively demonstrates the way 
in which both the parties treated the transactions. 
It is sufficient to refer to two letters of the defen¬ 
dants; one addressed to the advocate of the plain¬ 
tiffs, dated 12th November 1945 in which they 
say as follows: , * 

“We are in receipt of jour letter of the 9th inst.- in 
respect of 700 Steel Corporations due from us to 
Messrs. Alagappa Corporation. We have not yet receiv¬ 
ed the relative documents from our sellers and we shall 
complete delivery of the same immediately we receive 
the same from our sellers.” 

And the other, dated 2nd January 1916, in which 
the defendants say; 

"We 6ball deliver to you the 700 Bengal Steels at 
the original sale rates immediately the documents for 
the 700 Steel Corporations are received by us from our 
sellers.” 

A partner of the defendants’ firm was in the box 
and he was asked by the learned Judge whether 
he did not look to the plaintiffs for payment for 
the shares sold by the defendants. The answer 
was "yeB." The learned Judge pursued the 
matter by asking again 4, Not to any buyer from 
him?” and the answer was “No.”. The witness 
also admitted that in the contracts it was not 
stated that the defendants acted as brokers for 
others. Having regard to these circumstances I 
have no hesitation jn holding that the transac¬ 
tions between the parties must be deemed to be 
one of sale and purchase and it is impossible to 
bold that the relationship between the parties 
was, one of employment. No assistance can be 
derived from 42 Cal. 1050 3 and 51 Cal. 588 3 cited 
to us by the learned advocate for the appellants 
because in those cases it was evident on the 
face of the contracts that they were entered into 
on behalf of principals. 

[6l The next question is the measure of 
damages to which the plaintiffs would be entitl¬ 
ed. The learned Judge has accepted the plain¬ 
tiffs’ claim which was based upon the difference 
between the rates at which the shares were sold 
and the market rate prevailing on the date of 
the plaint. It was contended on behalf of the 
appellants that the market rate prevailing on 


the date of the plaint would not be material. It 
was suggested on behalf of the appellants that 
the appropriate date would be the date of trial 
when the plaintiffs declared their intention to 
abandon their relief of specific performance. I 
cannot agree that on principle the date of breach 
can be postponed to the date of trial. It is clear 
from the plaint that the plaintiffs elected to 
claim damages on the footing that damage was 
suffered on the date of the plaint by which date 
the defendants had failed to deliver the shares. 
It is true that the plaintiffs were claiming speci¬ 
fic performance blit before the date of suit the 
defendants had not agreed to comply with this 
demand. Looking at the matter from another 
point of view, assuming that the trial had 
proceeded on the question of specific performance 
and the Court had found that though the defen¬ 
dants had defaulted, it was not a case in which 
specific performance could be decreed, it would 
even then be open to the Court to award com¬ 
pensation or damages to the plaintiffs. In that 
case the damages would have beeu calculated as 
on the-date of the institution of the suit. No 
authority has been cited to us to show that the 
date adopted by the plaintiffs and accepted by 
the Court,* namely, the date of plaint, was not 
the proper date for calculation of damages suff¬ 
ered by the plaintiffs. 

[7] The appellants complain that costs should 
not have been awarded against them on the full 
amount of the plaint claim which was on the 
basis of the market value of the 700 shares 
amounting to Rs. 37,496-14-0. When the plain¬ 
tiffs abandoned the claim for specific perfor¬ 
mance, there'could be no justification for awarding 
costs to them on an amount which represents 
the market value of the shares. The proper 
order will be to award the plaintiffs costs on the 
amount decreed to them. 

[8] Except as regards the costs the appellants 
have failed in the appeal on the other points. 
The appellants are therefore directed to pay to 
the respondents three-fourths of the costs of 
this appeal. 

[ 9 ] Gentle C. J —I agree and wish to add a 
few words relating to the contention, which 
learned counsel for the appellants wished to 
make, and which was refused. In my view, 
ground No. 11 of the appeal in no way seeks to 
raise the point which learned counsel desired to 
argue. If it had been intended, in the grounds of 
appeal, to rely upon a contention that on th© 
abandonment of the claim for specific perfor¬ 
mance the right to claim damages would be for¬ 
feited, it would have been, and could be clearly 
and expressly so stated. It has not been even 
referred to, and the word “abandonment” does 
not appear in any ground of appeal. It is .clear 
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that that point was never raised before the 
learned Judge; that is manifest from his judg¬ 
ment. 

[ 10 ] In regard to the question of costs, whilst 
it is correct to say that the appellants should not 
be made to pay costs except with reference to 
matters where the respondent has succeeded, in 
my view they should not be paid any costs of 
appeal by the successful party inasmuch a3, 
from the judgment it is manifest that the ques¬ 
tion of proportionate costs was not raised before 
the learned trial Judge. 

R.G.D. Appeal partly allowed. 


A. I. R. (35) 1948 Madras 394 [C. N. 194.] 

Gentle C. J. and Bell J. 

Shak Banmul Soanmul—Appellant v. Shah 
Harakchand Roopchand—Respondent. 

Letters Patent Appeal No. 14 of 1947, Decided on 
13-11-1947, from judgment and order of Laksbmana 
Bao J. in A. A. O. No. 3 of 1947, D/- 12-3-1947. 


possession to be given to him, to the Rent Con¬ 
troller. On 31-1-1946, that application waa dis¬ 
missed. An appeal by the landlord against the 
dismissal was preferred to the Collector who, 
when the Control Order was in force, was the 
appellate authority. That appeal was dismissed 
on 16-4-1946. On 1st May following, the landlord 
presented a petition to the Provincial Govern¬ 
ment of Madras pursuant to cl. 8 (2a) in revision 
to set aside the dismissal of his application and 
praying for an order for possession. No notice of 
that petition was given to the tenant, the appel¬ 
lant here, no opportunity was afforded to him 
to be heard in the revision proceedings, but the 
matter wa9 disposed of by the Government in 
the absence of the tenant and while he was in 
ignorance of the proceedings which were being 
taken. On 30 9-1946, an order was made setting 
aside the previous dismissal of the application 
and directing the tenant to put the landlord in 
possession of the premises on or before 11-11.1946. 
The tenant was unaware of the order which had 


Madras Buildings (Lease and Rent Control) Act 
(15 [XV] of 1946), Ss. 9 and 18 — Application for 
delivery of possession under Madras Rent Control 
Order — Order for delivery of possession passed 
on 30-9-1946 — Order cannot be executed by 
Principal Judge under S. 9. ‘ 

A landlord applied under the provisions of the 
Madras Rent Control Order for an order for possession. 
An order for possession was made on 30-9-1946. The 
Madras Rent Control Order terminated on that date 
and the landlord applied under S. 9, Madras Build¬ 
ings (Lease and Rent Control) Act which came into 
force on 1-10-1946 for execution of the order for deli¬ 
very of possession : 

Held . that the proceedings resulting in the order of 
30-9-1946 were not proceedings which could be deemed 
to have been commenced or to be continued subject to 
the provisions of the Act and the order was not one 
which could be treated as continuing in force. The 
order was not therefore one which could be or was 
made pursuant to any provisions of the Act. Hence the 
order was not subject to execution by Principal Judge 
pursuant to S. 9. - [Para 6] 

S. Bangastvami Iyengar —for Appellant. 

V. V. Snnivata Iyengar —for Respondent. 

Gentle C. J. — This is a Letters Patent ap¬ 
peal, against the decision of Laksbmana Rao'J. 
who dismissed an appeal in execution against 
the order of the learned Chief Judge of the City 
Civil Court. The subject-matter of the applica¬ 
tion in execution was an order for possession to 
be delivered which was made pursuant to the 
provisions of the Madras House Rent Control 
Order, 1945 . The appellant is the tenant of no. 23 
Govindappa Naickan Street, Madras, in respect 
of which an order, to whioh reference is made 
below, for possession was passed. 

. [2] The relevant facts are the following : 
Under the provisions of the Madras Rent Control 
Order, the landlord, who is the respondent be¬ 
fore us, made an application, for an order for 


been made by the Government until some time 
later. In purported pursuance of the provisions 
in that behalf, the landlord applied to the 
Principal Judge of the City Civil Court to exe¬ 
cute the order in his favour directing possession 
of the premises to be given to him. The learned 
Principal City Civil Judge directed execution to 
issue and, as previously stated, an appeal to this 
Court was dismissed by Lakehmana Rao J. and 
hence this Letters Patent appeal. 

[3] The Control Order terminated on 30 9-1946, 
the very day upon which the order of Govern. 


nent was made in the landlord’s favour, and 
hereafter, it is beyond doubt and not in dispute, 
he Control Order ceased to have any effect of 
my sort, and, so far as those provisions are con- 
;erned, the position was as if they never had 
ixisted. The application by the landlord in exe- 
lution of the order by the Government was made 
mrsuant to S. 9, Madras Buildings (Lease and 
*ent Control) Act, 1946. That statute came into 
orceon 1 10-1946, the day after the expiration of 
be Control Order, and, so far matenal its 
.rovisions took the place of those of the Control 
)rder Section 9 of the Act is in these terms : 

-Every order made under S. 7 or S. 8 and every 
rder passed on appeal under S. 12 shall be executed- 

(i) in the City of Madras, by the Principal Judge of 
is Madras City Civil Court, .... as if it were a 
ecree passed by him.” 

in behalf of the appellant, it was contended 
aat there is no authority, statutory or otherwise, 
uabling execution to be had in respect o e 
rder which was passed by the Government 
ursuant to the Control order which expired on 
)- 9 - 1946 . There were several other contentions 
lised in support of the appeal; but in light of 
le conclusion to which one ha3 arrived in re- 
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gard to that stated, it is unnecessary to consider 
the other contentions. 

[ 4 ] Section 9 of the Act expressly enables 
orders made under the stated provisions of the 
Act to be executed by the Principal Judge of the 
Madras City Civil Court. It does not enable 
other orders to be executed. In that connection, 
Mr. V. V. Srinivasa Aiyangar, on behalf of the 
landlord respondent, referred to and relied upon 
S. 18 of the Act which provides as follows: 

‘*(1) AU proceedings commenced and action taken 
tinder the Madras House Rent Control Order, 1945 . . . 
and pending at tho commencement of this Act, shall, 
60 far as may be, be deemed to have been commenced 
or taken under the corresponding provisions of this Act 
and be continued subject to tbe provisions of this Aot. 

(2) All orders passed or deemed to have been passed 
under the Madras House Rent Control Order, 1945 . . . 
and in which fair rent has been fixed, shall continue in 
force until they are superseded or modified uuder this 
Act by the authority competent to do so.” 

It was argued that the crder of 50th September 
1946, is included in either sub-s. (1) or sub s. (2) 
of S. 18 or both and wa3 a proceeding which 
was pending when the Act came into force; 
consequently, it must be deemed to have been 
commenced or taken under the relevant provi¬ 
sions of the Act. That being so, the order 
becomes executable pursuant to S. 9. 

[5] The proceedings which had been initiated by 
the landlord had terminated in an order which 
was passed by the Government on 30th Septem¬ 
ber. It has not been suggested in argument that 
execution proceedings in relation to that order 
are a continuation of the earlier proceedings, so 
that those earlier proceedings were proceedings 
which were pending at the time when the Act 
came into force and thus continued thereafter. 
It was not suggested that when a suit, for 
instance, for payment of money is decreed, it is 
pending thereafter. It is manifest that upon its 
disposal the suit has come to an end. Thereafter, 
the decree in the suit is enforceable by execution 
proceedings; but these execution proceedings are 
not proceedings in the suit itself, so far as the 
suit could be deemed to be in any way continu¬ 
ing after the decree. Sub section (1) of S. 18 
uses the words “action taken.” It is not easy to 
infer what exactly was meant and intended by 
the draftsman when those words were included. 
The use of the word “action,” in relation to the 
proceedings in Court, is well understood in the 
Courts in England. The word " action ” means 
the word "suit,” as used in this country; but 
save in very loose phraseology, the word 
“action” is not used in this country in regard to 
proceedings by suit or otherwise. It would seem 
that those words must mean something apart 
from proceedings in Court, more especially since 
the words “all proceedings” are found in sub. 
e. (1) immediately preceding the words “action 


taken;” and probably they relate to some form 
of notice being given, which is required before 
proceedings can be formally instituted. They 
certainly do not, in my view, refer to any form 
of civil process, since that is covered by the 
words “all proceedings” previously contained in 
sub-s. (1). The proceedings which eub-s. ( 1 ) 
provides, should be continued subject to the 
provisions of the Act, are proceedings which 
have been commenced before the Act came into 
force and which were pending at that moment 
and no other proceedings. The proceedings which 
were prosecuted by the landlord before the Rent 
Controller, the Collector, and tbe Government 
had terminated and were no longer pending 
when the Act came into force. Assistance is ob. 
tained from sub-s. (2) in ascertaining whether 
S. 18 applies to the order made on 30th Septem¬ 
ber by the Government. That sub-section .provi¬ 
des that all orders passed under the Control 
order shall be deemed to be in force, provided 
only that any such order is one in which a fair 
rent has been fixed. There is no provision in 
sub-s. ( 2 ) that any other order shall continue in 
force, and if it had been the intention of the 
Legislature that an order, such as the one in 
point in the present instance, should continue in 
force, the sub-section easily could, and indeed 
would, so have stated. A perusal of tbe two 
sub-sections of S. 18 of tbe Act, to my mind, 
reflects that in so far as the proceedings resulting 
in the order of 30th September are concerned, 
those were not proceedings which should be 
deemed to have been commenced or to be conti¬ 
nued subject to the provisions of the Act and the 
order is not one which must be treated as conti¬ 
nuing in force. 

[6] It follows that the order is not one which 
could be or was made pursuant to any provisions 
of the Act. Since s. 9 enables execution to issue 
by the Principal Judge of the Madras City Civil 
Court in respect of orders made under the speci¬ 
fied sections of the Act, the order which the 
landlord obtained against the tenant in the 
present instance is not one which is subject to 
execution pursuant to S. 9. 

[7] It has already been pointed out that re¬ 
course carmot be had—and no attompt to do so 
has been made—to the corresponding provision 
to S. 9 of the Act in the Madras Rent Control 
Order, which has now no force or effect. 

[8] Although it does not directly arise, in 
light of the opinion which has been expressed, it 
is, I think, desirable to point out that the action 
of the Government, in purported exercise of its 
powers given by the Control Order under 
cl. 8(-A), in setting aside the dismissal of the 
landlord’3 application, by way of revision with¬ 
out giving any opportunity to the person adver- 



896 Madras Venkata Achyuta Rao v. Srinivasa Swami (Govinda Menon J.) A.1. B. 


eely affected by that order to appear before it to 
show cause against the order being set aside, 
was one which is without any warrant of justifi¬ 
cation and was a denial of the ordinary princi¬ 
ples of elementary justice. 

[9] For the reasons given, in my opinion, this 
appeal should be allowed w’ith costs of the appel¬ 
lant throughout. 

Bell J.—I entirely agree. 

c.r.k./d.s. Appeal allowed. 

A. I. R. (35) 1948 Madras 396 [C . N. 195.] 

Gentle C. J. and Govinda Menon J. 

Eapavarapu Venkata Achyuta Bao and 
another—Appellants v. Eapavarapu Srini¬ 
vasa Swami and another — Respondents. 

A. A. O. No. 194 of 1947, Decided on 21-10-1947, 
from order of Sub-Judge, Chicacole, D/- 25-3-1947. 

Civil P. C. (1908), O. 40. R, 1 — Receiver — ap¬ 
pointment of—Suit for partition by tenant-in-com¬ 
mon claiming his specific share—Defendant found 
to be embarking upon career of extravagance and 
waste— Receiver held could be appointed. 

In a suit for partition by a tenant-in-common claim¬ 
ing his specific share it was found that the defendant 
was chronically indebted and had been embarking upon 
a career of extravagance and waste and unless that was 
checked tbo plaintiff would not be able to realise any¬ 
thing under the decree that might be obtained in the 
Buit: 

Held that a Receiver could be appointed under such 
circumstances. [Para 4J 

Annotation : — (’44-Com.) Civil P. C., O- 40, R. 1, 
N. 15. 

Y. Suryanarayana—tor Appellants. 

M. S. Bamachandra Bao ajid M. Krishna Rao — 
for Respondents. 

Govinda Menon J.—This is an appeal against 
the order of the learned Subordinate Judge 
of Chicacole appointing a Receiver for managing 
the properties involved in O. S. No. 61 of 1944 on 
his file. The appellants in this Court are defen. 
dants 1 and 2 in the suit. Defendants 3 and 
4 are alienees of email portions of the property 
involved in the suit from defendants 1 and 2. 
Defendant 5 is the Rani of Jaggampet who had 
advanced money to defendants 1 and 2 for the 
purpose of fighting litigation with the Provincial 
Government regarding the title to the property 
sought to be partitioned. The plaintiffs are a 
brother and sister, the children of the half 
brother of defendants 1 and 2 . The properties 
which are the subject-matter of this suit- belon¬ 
ged to one Kapavarapu Papamma who died 
some years ago. As there were doubts as to 
whether her adopted son’s descendants, the 
plaintiffs and defendants 1 and 2 were rever¬ 
sioners under the Hindu Law to her property, 
the Government took possession of the same on 
escheat. From the evidence it is clear that 
defendants 1 and 2 approached defendant 5 to 


help them in fighting the litigation against the 
Government for establishing their title to the suit 
property. It is unnecessary to deal at great 
length with this litigation. Suffice it to say that 
by the decision of this Court in 1941 it was decla¬ 
red that defendants 1 and 2 were the reversion¬ 
ers to the estate of Papamma. As a result of 
that decree, defendants 1 and 2 were put in 
possession of the property and a sum of Rs. 22,000 
odd was given to them as mesne profits and 
costs. 

[ 2 ] Now, defendant 5 had entered into an 
agreement dated 17th October 1936, whereby it 
was agreed that in addition to the repayment of 
the sum of Rs. 12,000 advanced by her for mee¬ 
ting the expenses of the litigation, defendants 1 
and 2 should give one-third of the Bhare of tho 
properties which they expected to get as a result 
of the suit to the plaintiffs who are their nephew 
and niece. According to the Hindu Law, since 
the half brother of defendants 1 and 2, the father 
of the plaintiffs, died before Papamma, they are 
not entitled to any share in the properties. Pro¬ 
bably ex gratia defendant 5 wanted to help these 
destitute people as a consideration for her advan¬ 
cing this sum of money. It has also to bo 
mentioned that defendant 5 was appointed trustee 
for this one-third share of the properties tbe 
plaintiffs being the beneficiaries thereof. Defen¬ 
dant 5 assigned that right under the agreement 
to the plaintiff’s, and the plaintiffs brought O. S. 
no. 61 of 1944 for a partition of their one-tbird 
share of the properties and for mesne profits. 
Some time after the filing of the 9uit an applica¬ 
tion for tbe appointment of a Receiver was also 


led. 

[2] Defendant 1 is a lunatic and is represen- 
sd by a guardian. Defendant 2 is the youDger 
rother of defendant 1 and has been assailed in 
De plaint and also in the affidavit in support of 
36 application, as a person who has wasted 
roperty incurring large sums of money as debts, 
t is significant to note that in para 18 of 4 a 
ffidavit for the appointment of a receiver it ia 
ated that defendant 2 spends on an|^ vera * 
s. 15 per day on his drink alone, 
lent ia not categorically and specifically denied 

, the counter affidavit at all excep in a moat 

meral way. There are various allegations m 
e affidavit in support of the application where- 
ifc is stated that defendant 2 has borrowed 
rge sums of money, he having borrowed sum* 
am Kabuli money-lenders as well. A p*ro sa 
that affidavit shows that defendant 2 is a 
•rson who is chronically indebted- T e a 
these allegations contained in the coon * * 

,vit of defendant 2 are certainly not satire- 
ry. They are evasive and the various answers 
e net in the noint in answering the allegations. 
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[3] When the suit itself came on for final 
bearing on 26th March 1947 as a part-heard suit 
_since some evidence had been already record¬ 
ed before — defendants 1 and 2 were absent. 
Their counsel reported no instructions. So they 
were deolared ex parte. Further evidence wa9 
taken on behalf of the plaintiffs and the learned 
Judge passed an ex parte decree in accordance 
with the prayer in the plaint as is found from 
his judgment. The application for the appoint¬ 
ment of a Receiver also came on for final hear¬ 
ing on the same date. The learned Judge in a 
short order has appointed a Receiver and given 
some directions as regards future management 
of the property. The reasons given by the learn¬ 
ed Judge are that defendant 2 has been embark¬ 
ing upon a career of extravagance and waste and 
unless that is checked the plaintiffs will not be 
able to realise anything under the decree that 
they may obtain in the suit. It i9 also stated 
that there is every likelihood of their being 
involved in interminable litigation. Evidence 
was adduced before the learned Judge that even 
after the filing of the application for the appoint¬ 
ment of a Receiver defendant 2 had been borrow¬ 
ing monies. On these grounds he exercised the 
discretion vested in him judicially and held that 
it is just and convenient to appoint a Receiver in 
the circumstances of the case. 

[4] Mr. Y. Suryanarayana for the appellants 
contends that the learned Judge ought not to 
have appointed a Receiver as regards the two- 
third share of the properties because, according 
to him, the subject matter of the litigation is 
only one-third of the properties and even if the 
plaintiffs succeed, they would get no rights as 
regards the two-thirds. He also contends that 
the parties are tenants-in-common and there is 
no question of joint family involved in this case. 
His argument leads to this: that in a suit in 
which a tenant in-common asks for his share of 
the properties alleging waste and damage against 
the other tenants-in-common no Receiver can be 
appointed; for in all such suits where a tenant- 
in-common claims his share, there will be re- 
maining'ehares left^for the defendants tenants-in- 
common which cannot be interfered with by 
being taken into the custody of the Court. In my 
opinion such an argument is untenable and 
cannot be accepted. The course of thi9 litigation 
and the way in which defendant 2 has been 
conducting himself all these years are proof 
positive that if there is any case in which a judi¬ 
cial discretion has been wisely exercised it is 
this. Having gone through the affidavit and 
counter-affidavit and also the plaint and written 
statement in this case, I see no reason to differ 
jfrom the learned Judge who has considered all 
I the matters before him and come to this conclu¬ 


sion. The appeal is accordingly dismissed with 
costs. 

Gentle C. J.—I agree and have nothing to 
add. 

C.R.K./d.S. Appeal dismissed. 


A. I. R.* (35) 1948 Madras 397 {C . N. 196.] 
Gentle C. J. and Govinda Menon J. 

Revur VenkatasuLha Rao and others — 
Appellants v. Gurijala Venkataramanayya 
and others — Respondents. 

A. A. 0. No. 131 of 1946, Decided on 21-10-1947, 
against order of Dist. Court, N'ellore, 1)/- 2-10-1945. 

Civil P. C. (1908), S. 47 — Powers of executing 
Court — Decree in terms of compromise passed 
against persons parties to it as well as against ex- 
parte defendants by Court having jurisdiction to do 
so—Its validity cannot be challenged in execution. 

A Court executing a decree cannot go behind it. In 
execution proceedings, the Court is only construing the 
decree and not considering its merits. Hence where a 
decree in terms of a compromise is passed against per¬ 
sons parties to it as well as ex parte defendants, the de¬ 
cree is binding against all persons against whom it was 
made unless and until set aside by appropriate proceed¬ 
ings. Its validity cannot be challenged in execution 
proceedings : 27 Cal. 951 (P. C.) and 4 A.I.R. 1917 Cal. 
844, Rcl. on ; 8 Mad. 473 and 6 A.I.R. 1919 Cal. 1043, 
Dissent. [Paras 11 and 14] 

Annotation : (’44-Com.) Civil P. C., S. 38, N. 8. 

Cases referred — 

1. ('85) 8 Mad. 473, Sankaravadivammal v. Kumara- 
swamiab. 

2. (’IS) 45 I. C. 33 : 6 A. I. R. 1919 Cal. 1043, Abdul 
Kaiim v. Meherunnissa. 

3. (1900) 27 Cal. 951 : 27 I. A. 110 : 7 Sar. 687 (P. C.), 
Girish Chunder Lahiri v. Shoahishikharcswar Roy. 

4. (*17) 44 Cal. 627 : 4 A. I. R. 1917 Cal. 844 : 35 I. C. 
856, Kalipada Sarkar v. Harimohan Dalai. 

5. (1846) 2 Phillips 113 : 16 L. J. Ch. 92; Chuck v. 
Cremer. 

6 . (’33) 60 I. A. 71 : 20 A.I.R. 1933 P. C. 61 : 60 Cal. 
670 : 142 I. C. 324 (P. C.), Jnanendramohan v. Rabin¬ 
dranath. 

K. Krishnamurthy —for Appellants. 

K. Subba Rao and Vcnkatadri — for Respondents. 

Gentle C. J. — The appeal relates to a sum 
of Rs. 2180 0-10 deposited in Court to the credit 
of O. S. No. 64 of 1936 on the file of the District 
Court of Nellore ; originally it was credited to 
O. S. no. 28 of 1922 on the file of the Subordinate 
Judge’s Court; by virtue of various proceedings 
it was transferred to the credit of other suits 
aDd is now credited as previously stated. Through¬ 
out its various transfers its nature and the par. 
ties entitled to it have not altered. 

[2] o. S. No. 28 of 1922 was a mortgage suit, 
the hypofcheca being 67 acres 53 cents of land of 
which 53 acres G2 cents were cultivated. In res¬ 
pect of Fasli year 1338 the total proceeds from 
the crops raised on the cultivated portion of the 
hypotheca were paid into Court; this was some 
time after the year 1928 ; out of those proceeds 
the mortgagee-decree-holders have been paid all 
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the gums to which they were entitled and, it ig 
beyond doubt, the cultivators of the 53 acres 62 
cents are entitled to the balance, namely, the 
above sum of rs. 2160-0-10, to which the mort¬ 
gagees assert no claim. The cultivators form 
three groups of persons: respondents 1 to 3 ; the 
petitioners in the Court below, they cultivated 18 
acres 12 cents of the total cultivation of 53 acres 
62 cents ; the appellants, respondents 12 , 14 to 16 , 
18 to 20 and 22 to 25 in the Court below, they 
cultivated 5/6tbs of the remaining 35 acres 60 
cents of the total cultivation ; and respondents 
4, 6, 8, 0, ll and 12, respondents 17, 26, 28, 29, 31, 
and 32 in the lower Court, (hereinafter called 
"the other respondents,”) they cultivated the re- 
maining l/6th of the 35 acres 50 cents. All other 
parties in the Court below and in this appeal cam 
be ignored. 

[3] By application E. A. no. 77 of 1943 in o. S. 
No. 64 of 1946, out of which this appeal arises, 
respondents 1-3 sought for an order of Court 
that, out of the sum of rs. 2180 - 0 - 10 , the amount 
of Rs. icoo be paid to them and that the balance 
of Rs. 580-0-10 be retained to meet any liability 
in o. s. No. 176 of 1926 on the file of the District 
Munsif’s Court, Nellore, in which suit the decree- 
holder had obtained an order for attachment of 
the money in Court to the extent of Rs. 580-0-10. 

[4] The learned District Judge, against whose 
decision this appeal is preferred, by his order 
directed that the respondents 1 to 3 be permitted 
to withdraw one half of the available sum with¬ 
out security, namely, if the attachment had been 
raised, one half of Rs. 2180 0-10; if it had not 
been raised, then, one half of Rs. 1600 ; in regard 
to the other moiety, respondents 1-3 could with¬ 
draw it upon furnishing security and undertaking 
to make good the amount in the event of the 
contesting respondents (the appellants and the 
other respondents in this appeal) being entitled 
to claim that moiety ; as regards the appellants 
and the other respondents, they were referred to 
appropriate proceedings to set aside the decree in 
O. s. No 64 of 1936 (to which reference hereafter 
will be made). It was in respect of such poten¬ 
tial proceedings that the order for security was 
made regarding one moiety of the available 
money in Court, if withdrawn by respondents 1 - 3 . 

[5] The appellants challenge the correctness 
of the learned District Judge’s order in the fol¬ 
lowing ways: 

1. The decree in o. S. No. 64 of 1936 is not 
binding upon them, they are entitled to treat it 
as a nullity and it should have been ignored by the 
learned Judge. 

2. In O. S. N'o. 176 of 1926 respondents 1-3 are 
the judgment-debtors, the decree is not against 
the appellants or the other respondents, and the 
amount of the attachment of Rs. 560 0 10, should 


have been deducted from the sum to which res¬ 
pondents 1-3 are entitled out of the money in 
Court and should not be deducted from the total 
sum of rs. 2180-0-10. 

3. In any event respondents 1-3 having cul¬ 
tivated only 18 acres 12 cents of the 53 acres 62 
cents, they are not entitled to one half of the whole 
cultivation proceeds but only to the proportion 
represented by their cultivation, namely, rs. 740 
(approximately) from which sum the amount of 
the attachment of Rs. 580-0 10 should be deducted, 
if occasion arises. 

[6] The other respondents have not preferred 
an appeal against the order of the learned Dis¬ 
trict Judge but, through learned counsel, they 
support the appellant’s appeal and rely upon 
O. 41, R. 4 and 33 of the Code. 

[7] During the period of about 20 years in 
which the proceeds from the crops, harvested in 
Fasli year 1338, have been in Court, of which the 
sum of Rs. 2180 - 0-10 now remains, there have 
been several suits and proceedings relating 
to that sum. It is unnecessary to set out all 
those pieces of litigation but to refer only to 
0. S. No. 64 of 1936, abovementioned. But before 
doing this, it is convenient to record that there 
is no dispute as to the respective areas which the 
three groups of parties cultivated, that the decree 
for Rs. 580-0-10 in O. S. NO. 176 of 1926 W8» 
obtained against respondents 1-3, the appellants 
and the other respondents are in no way con¬ 
cerned with that decree and that the attachment 
against the money in Court solely affects the 
amount to which respondents 1-3 are entitled. 

[8] O. S. No. 64 of 1936 was a suit in which 
the mortgagee.decree-holders in O. S. No. 28 of 
1922 were the plaintiffs; the present appellants, 
respondents 1-3, the other respondents or the 
predecessors-in-interest of some or all of them, 
inter alia, were the defendants; other defendants 
to the suit can be ignored. The claims made 
were for a declaration that the plaintiffs were 
entitled to the sum of Rs. 2180 - 0-10 the subject- 
matter of the present appeal, (then deposited to 
the credit of O. S. No. 40 of 1929 on the file of 
the Subordinate Judge’s Court, Nellore) and for a 
permanent injunction restraining the defendants 
from withdrawing the same. The plaintiffs and 
respondents 1-3 (who were defendants 1-4 in the 
suit there being on other person then associated 
with them, who can now be ignored) appeared 
in the suit; the present appellants and the other 
respondents were ex parte as also wer ® 
remaining defendants, some of whom 1 
pendente lite. On the suit coming on for is- 
posal on 3-11-1937, the plaintiffs and respon¬ 
dents 1-3 (therein described as defendants 1-4) 
filed a deed of compromise and presented an 
application prayiDg that a decree be passed in. 
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accordance with its terms as between the plain¬ 
tiffs, respondents 1-3 and against all the ex 
parte defendants. In pursuance thereof, the Court 
ordered and decreed, inter alia, that the amount of 
Rs. 2180-0-10 to the credit of 0. S. No. 40 of 1929, 
which represented the balance of the sale pro¬ 
ceeds of the crops of the bypotheca raised in 
Fasli 1338, be sent for as the property of respon¬ 
dents 1 3 and be kept in deposit to the credit of 
that suit (O. S. No. 64 of 1936); the question 
whether the deposit amount could bo drawn by 
respondents 1-3 should be determined in execu¬ 
tion proceedings (therein specified); and until 
that question were finally determined the amount 
thereof should not be-drawn by respondents 1*3. 

[9] The application, out of which this appeal 
arises, was made by respondents 1-3, relying 
upon the terms of the decree in 0 . S. No. 64 of 
1936 and it is an application in execution of that 
decree. The appellants, supported by the other 
respondents, contended that, since the decree was 
passed pursuant to a compromise between the 
plaintiffs and respondents’. 1-3 and since the 
appellants and the other respondents were not 
parties to the compromise decree, it is not 
binding upon them but only upon the parties 
thereto; the decree was passed without jurisdic¬ 
tion, it is a nullity and it can be ignored by the 
appellants and the other respondents; conse¬ 
quently, it does not entitle the respondents 1-3 to 
the whole sum of Rs. 2180-0 10 and it does not 
prevent an order being made for payment out 
to the appellants and to the other respondents of 
their respective shares of the money in Court, to 
which they are entitled. On behalf of the res¬ 
pondents 13 Mr. Subta Rao argued that, 
however wrong or incorrect it might have been 
for the decree to have been passed against the 
appellants and the other respondents upon the 
compromise effected between the plaintiffs and 
respondents 1-3, nevertheless it is a decree which 
prevents an order for payment out of Court 
beiDg made in their favour; no appeal was pre¬ 
ferred against this decree, it is a final and con¬ 
clusive, the Court which made the decree had 
jurisdiction in that behalf it is not a nullity; 
and unless and until set aside by appropriate 
proceedings it is binding upon the appellants 
and the other respondents. 

[10] In support of his contention that the 
decree is a nullity, Mr. Kriehnamurthi, for the 
appellants, cited 8 Mad. 473 1 and 45 I. c. 33. 2 In 
8 Mad. 473 1 a decree was passed upon a compro¬ 
mise in a partition suit to which defendant'7 was 
not a party; in execution of the decree she was 
dispossessed of certain property; she presented a 
petition objecting that the decree could not bind 
her and praying that delivery of possession of 
the property by an amin might be cancelled; her 


petition was rejected by the Subordinate Judge, 
as also her appeal therefrom to the District 
Judge; in the High Court the actual decision was 
that she was entitled to appeal against the order 
• rejecting her petition and it was remanded to 
the Subordinate Judge for disposal; at p. 475 of 
his judgment Hutchins J. observed that: 

“The compromise behind her back cannot possibly 
affect her position, nor can the decree which on its face 
has no basis beyond an agreement between other 
parties. The decree is a nullity.” 

In 45 I. C. 33 a a raiyati bolding was sold 
to a stranger in execution of a decree for rent; 
out of the proceeds the decree was satisfied 
and the balance was paid to the judgment- 
debtors; thereafter, the mortgagee of the hold¬ 
ing, who had previously obtained a mortgage 
decree and bad purchased the holding in execu¬ 
tion of that decree, applied to have the salo in 
execution of the rent decree set aside; the mort¬ 
gagee and the auction-purchaser effected a com¬ 
promise upon the terms of which an order was 
made, including a direction that the mortgagee 
was at liberty to recover tbe balance of the sale 
proceeds from the judgment-debtors who were not 
parties to the compromise; an application in exe¬ 
cution to enforce the order was allowed, on appeal, 
by the District Judge; on appeal to tbe High Court 
it was observed, at p. 34 of the judgment, that 
there was no jurisdiction to make the order and 
no jurisdiction to enforce it and the order of the 
District Judge was set aside. 

[ 11 ] Each of the above decisions was given 
in proceedings in execution. It has been laid 
down by a long serieB of authorities that a Court 
executing a decree cannot go behind it. In 27 
I. A. 110 : 27 Cal. 951, 3 it \yas observed by the 
Judicial Committee at p. 967 of the judgment, 
that “in execution proceedings we are only con¬ 
struing the decree and not considering its 
merits.” There are numerous decisions to the 
same effect, but reference to one of them alone 
is necessary, 44 Cal. 627, 4 in which a large 
number of the decisions were reviewed and 
discussed. There, a decree was passed against 
a lunatio represented by a next friend who was 
a minor and, consequently, incompetent to act 
as next friend : the lunatic having died, execu¬ 
tion of the decree was sought against the lunatic’s 
assets in the hands of his son; at p. 637 of the 
report it was pointed out that, whilst such a 
decree could be attacked by way of an applica¬ 
tion for review to tbe Court which made it, by 
way of an appeal or application for revision to a 
superior tribunal or by way of a regular suit, 
nevertheless, the Court which made the decree 
cannot, when called upon to execute it, be 
invited to hold that the decree was erroneously 
or improperly made; after referring to 27 I. A. 
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110 : 27 cal. 951, 3 and to other decisions at p. 632, 
it was observed, at p. 638, 

“that every order or judgment however erroneous, is 
in the words of Lord Cottenbam in (1846) 2 Phillips 
113 5 at p. 115, good until discharged or declared in¬ 
operative and that the executing Court cannot enquire 
into the validity or propriety of the decree.” 

[12] Apart from the position existing when 
a Court passes a decree against a dead person, 
which does not arise in the present instance and 
needs no consideration, the principle of law, to 
which reference has just been made, is subject to 
an exception. It is that, when a decree is passed 
by Court which has no jurisdiction to make it, 
the decree is a nullity and it is incapable of 
execution. That was so held by their Lordships 
of the Judicial Committee in 60 I. A. 71 ; 6 there 
an award in arbitration was filed in Court; pur¬ 
suant to s. 15, Arbitration Act, 1899, the Court 
purported to pass a decree upon the award, 
which it had no jurisdiction to do, since that 
section provided only that on being filed, an 
award should be enforceable as if it were a 
decree (S. 17, Arbitration Act, 1940 now enables 
such a decree to be passed). 

[13] Returning to the matters in the present 
appeal. The District Court of Nellore, unlike 
the Court in the last cited authority, undoubtedly 
had jurisdiction to pass a decree in o. S. No. 64 
of 1936, and, indeed, to pass a decree on the 
terms of a compromise between the parties. The 
decree which it did make, indubitably, is one 
which is binding upon the parties to the com¬ 
promise. 

[14] Although the appellants and the other 
respondents were not parties to the compromise, 
nevertheless the Court bad jurisdiction to make 
the decree and it is not invalid for want of juris¬ 
diction; it is binding on all persons against whom 
it was made unless and until set aside by 
appropriate proceedings. Its validity cannot be 
challenged in execution proceedings, in which 
proceedings a Court can only construe and 
enforce a decree, it cannot consider its merits 
and validity. With respect I am unable to agree 
with the observations expressed in 8 Mad. 473 1 
and 45 I. C. 3S 2 cases; they are at variance with 
-the decisions by which I am bound or, with 
which I agree. In my opinion the learned Dis. 
trict Judge was correct in holding that, unless 
the order and deoree in O. S. no. 64 of 1936 be 
set aside, the appellants and the other respon¬ 
dents have no right to any portion of the 
money in Court. 

[15] In other respects I am unable to agree 
with the order of the learned District Judge. 
Since respondents l-s did not cultivate one 
half of the 63 acres 62 cents but only 18 acre3 
12 cents of that area and since those respon¬ 
dents were the sole judgment-debtors in the 


decree in o. S. No. 176 of 1926, the order was 
wrong regarding the amounts allocated to res¬ 
pondents 1-3, and the sums to be withdrawn 
with or without security, by them. The amount 
of that share is a sum ascertained by calculating 
the proportion which the area, cultivated by 
them bears to the whole cultivation area, namely, 
18/53rd3 (approximately) of Rs. 2180. From the 
sum so ascertained, the amount of the attach¬ 
ment, if not raised, should be deducted and 
respondents 1-3 should withdraw 'the resulting 
balance without security, or, if the attachment 
has been raised, the whole of the amount ascer¬ 
tained as above; security should be burnished for 
any withdrawal in excess of either of those two 
amounts, whichever it be. 

[16] The order appealed from will be varied 
in the above respects and respondents 1-3 
will repay into Court any sums overdrawn by 
them, ascertained as above, for which security 
has not been given or they will furnish security 
for such excess withdrawal forthwith upon order 
so to do given by the lower Court. That order 
is subject to this further direction; if proceedings, 
which the appellants and the other respondents 
can take, to have the decree in 0. 8. No, 64 of 
1936 set aside are now barred by limitation (upon 
which no opinion is expressed), in that circum¬ 
stance, .no order will be made upon respon¬ 
dents 1-3 regarding repayment of, or furnishing 
additional security for, money withdrawn by 
them from Court. 

[ 17 ] Whilst the other respondents have not 
preferred an appeal, the facts and circumstances 
in this appeal fall within 0. 41, Rr. 4 and 33 of 
the Code and those provisions should apply. It 
follows that the proportions of the money in 
Court attributable to the appellants will be 5/6th 
and to the other respondents l/6th of cultivated 
area of 85 acres 50 cents out of the whole cultiv¬ 
ation of 53 acres 62 cents. 

[18] The appeal has failed in part but has 

succeeded in other respects. In my view ® 
proper order for costa ia that the parties res- 

pectively bear their own. 

Govinda Menon J« — I agree. 


c.r.k Id. s. 


Order accordingly. 


/ 
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?r» Rama Vilas Service Ltd. — Appellant 
The Road Traffic Board , Madras, by 
retary — Respondent. 

iriginal Side Appeal No. 55 o£ 0 / Kanhi 

L1-1947, from the judgment and ord 

nan J., D/- 23-7-1947. _ 

0 Motor Vehicles Act (1939), S. 42 (3) ( ) 
tvincial Government can be proprietors oi buses 

ing for hire without permit. 
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The terms of cl. (a) of sub-s, (3) of S. 42 are wide 
and the exception to the application of sub-8. (1) of 
S. 42 is with respect to any transport vehicle owned by 
a Provincial Government. Transport vehicles can be 
owned by a Provincial Government and there is nothing 
in the Act which forbids their use as buses and when 
so used, no permits for them are required. [Para 14] 

(b) Motor Vehicles Act (1939), S. 68 — Rules 
under S. 68 — R. 150 framed by Madras Govern¬ 
ment is ultra vires. 

Nowhere in the Act is there any express provision 
by which the Central Transport Board and a Regional 
Transport Board must aci in accordance with the 
orders of the Government and there is nothing in the 
Act from which it can be implied that the Government 
can by order, direct the two Boards in the exercise of 
their judioial and other functions. The Board are com¬ 
pletely independent, unfettered by the Government save 
that they must observe notifications made pursuant to 
S. 43. Hence R. 150 framed by Madras Government 
under S. 68 and which provides that the Road Traffic 
Board and the Central Board shall in all matters be 
subieot to the orders of the Government and shall give 
effect to all orders passed by the Government, is not 
within the rule-making power under S. 63 and it is 
invalid and ultra vires and without any force or effect. 

[Paras 15 & 16] 

This being so, the G. 0. No. 3898 issued by Madras 
Government on 9-12 1946 wa3 without any right or 
authority and it was naked of any legality and the 
Boards were under no obligation to obey it. [Para IS] 

(c) Motor Vehicles Act (1939), S. 47—“Interests 
of public”—Meaning explained. 

The expression “interests of the public”, which is 
found in the Act, relates to the interests of the travel¬ 
ling public, for whose convenience and need stage carri¬ 
ages are provided. [Para 17] 

(d) Motor Vehicles Act (1939), Ss. 47 and 57 — 
Application for renewal of permit for buses—Pro¬ 
cedure in Ss. 47 and 57 not followed — Application 
disposed of by reference to extraneous and illegal 
matters — Applicant’s sole remedy is under S. 45, 
Specific Relief Act—Specific Relief Act, S. 45. 

Where an application for renewal of permit for buses 
is disposed of without following the procedure laid 
down by Ss. 47 (1) and 57 (3) and the applicant has 
been given no opportunity of being heard under 
S. 57 (5) and the application is disposed of by reference 
to extraneous and illegal matters, tbe applicant s sole 
and correct remedy is that provided by S. 45 Specific 
Relief Act. t para 24] 

(e) Motor Vehicles Act (1939), S, 62 (c)—Appli¬ 
cation by owner of buses for renewal of permit for 
buses — Government intending to place its own 
buses for hire and buses not being available grant¬ 
ing temporary permit to applicant — Grant of tem¬ 
porary permit held improper. 

An owner of buses applied for renewal of permit for 
his buses alter the expiry of the original period. At that 
time the Government intended to put its own buse3 for 
hire and these buses not being available at that time 
granted the applicant a temporary permit to ply his 
buses for hire during the period preceding the date 
when the Government hoped to obtain its own vehicles 
and put them into use ; 

Held, that the grant of temporary permits was mis- 
using the provisions of the Act solely for the benefit of 
the Government and to prevent criticism and objection 
by the travelling public. The whole oircumstance of 
the grant was improper in the extreme. [Para 21] 

(f) Specific Relief Act (1877), S. 45 — English 
decisions relating to mandamus are applicable. 

1948 M/61 & 52 


The relief under S. 45, Specific Relief Act, is analog¬ 
ous to that of mandamus in England and decisions of 
the Courts of that country, relating to mandamus are 
applicable in India : 34 A. I. R. 1947 Cal. 307, Ref. 

[Para 23] 

Cases referred :— 

1. (’46) 48 Bom. L R 255 : 33 A. I. R. 1946 Bom. 
407 : 225 I. C. 577, Dinbai v. Noronha. 

2. (’47) 34 A. I. R. 1947 Cal. 307, Bannerjee v. 
Simonds. 

3. (1898) 1 Q. B. 663 : 67 L. J. Q. B. 463 : 78 L. T. 
230, Reg. v. Bowman. 

4. (1898) 1 Q. B. 802 : 67 L. J. Q. B. 632 : 78 L. T. 
468 : 46 W R 512, Reg v. Cotbam. 

5. (1902) 1 K. B. 317, The King v. Mayor etc. of 
Stepney. 

6 . (’42) I. L. R. 1942 Bom. 259, Ratanshaw Nusser- 
wanji v. Me. Elhinny. 

Dr. V. K. John for John and Row —for Appellant. 

The Advocate-General and Government Solicitor — 

for Respondent. 

Gentle C. J. — This is an appeal against the 
dismissal by Kunhi Raman J. of an application 
for an order under S. 45, Specific Relief Act, 
analogous to the high prerogative writ of manda¬ 
mus. The appellant company was the applicant; 
the respondent is the Road Traffic Board, Madras 
which was constituted by the ProvinciahGovern- 
ment pursuant to S. 44, Motor Vehicles Act, 1939 
.(hereinafter called 'the Act.’) Prayer (c) in the 
application solely arises in this appeal by which 
an order was sought directing the respondent to 
consider the applicant’s application under s. 45 
of the Act, dated 24-2-1947, in accordance with 
the provisions of the Act and the Rules made 
thereunder, for renewal of permits for a number 
of buses to ply for hire as stage carriages, and 
that the respondent should ignore the executive 
order issued by the Provincial Government, 
Madras, in G. O. No. 3898 (Home) dated 9-12- 
1946. In dismissing the application the learned 
Judge directed there should be no order as to 
costs. 

[2l The appellant company carries on busi¬ 
ness in the Province of Madras; it provides road 
transport services in the city and throughout the 
Province for members of the public; it owns 
665 transport vehicles (buses and lorries), employs 
about 4000 persons, and has an annual turnover 
of about ninety lakbs of rupees. There are pre¬ 
scribed routes for buses, each route has a serial 
number, the route concerned in this appeal being 
no. 16 , which runs between two points within 
the City. A permit is required for each bus run¬ 
ning upon a route, which is granted by the Regio¬ 
nal Transport Authority (so designated in the 
Act), and is the respondent, called ‘the Road 
Traffic Board, Madras.’ Prior to February 1947, 
the appellant held 24 permits for buses to ply 
for hire on route 16 , granted by the respondent, 
pursuant to ss. 42, 45, 47, 48 and 58 of the Act, 
for three years expiring on 1-5-1947. By form 
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P. R. A. (prescribed in the rules made under the 
Act) dated 24-2-1947, tbe appellant applied for a 
grant of fresh permits, or for renewals of the 
expiring permits, for the same number of buses 
for route 1C. The form of application and a 
cheque for Rs. 192 the fee payable, were sent to 
the respondent with the appellant’s letter dated 
26-2-1947, requesting renewal for a period of 3 
years. On 7-3-1947, the respondent Board replied 
stating that : 

“According to G. 0. No. 3898, Home, dated 9-12- 
1946, only temporary permits will be issued in lieu of 
renewal of tbe pucca permits. If you are agreeable to 
treat the cheque referred to above as fee for issue of 
temporary permits for tbe 24 buses at Rs. 8 per vehicle, 
necessary action will be taken.” 

Section 62 authorises the grant of temporary 
permits for a period not exceeding four months 
for the use of transport vehicles for any one of 
three purposes specified in the section; the Act 
does not authorise the grant of temporary per¬ 
mits in any other instances. On 12-3-1947 the ap¬ 
pellant replied that the cheque for Rs. 192 might 
be considered as payment of fees for temporary 
permits but that was done under protest and 
without prejudice to any action which might be 
taken to dispute the validity of the instruction 
that only temporary permits would be issued. A 
document beaded ‘Proceedings of tbe Road 
Traffic Board, Vepevy, Madras' dated 28 4-1947, 
was sent to the appellant by the Board in which 
reference is made to the appellant’s application 
for 24 buses on route 16, and another application 
made by it for buses on 6 other routes, for renewal 
of city stage carriage permits; the document re¬ 
cords an ‘order’ that 

“The Board considered tbe applications from Sri 
Rama Vilas Service Ltd. for renewal of their primary 
stage carriage permits, as detailed below, and rejected 
the applications in the interests of the public generally 
under S. 47 (a), Motor Vehicles Act, 1939;” 

details of the applications are then given. 
Section 47 (1) (a) of the Act, provides that the 
Regional Transport authority (the respondent) 
shall, in deciding whether to grant or refuse a 
stage carriage permit, have regard to the interest 
of the public generally. The proceedings, by way 
of an application under s. 45, Specific Relief Act, 
out of which this appeal arises, were instituted on 
28.4-1947, the date of the respondent’s intimation 
of rejection sent to the appellant. Pursuant to 
8 . 64 and to R. 147, an appeal lies from a decision 
of the Road Traffic Board (Regional Transport 
Authority) to the Central Board (Provincial 
Transport Authority, also constituted by tbe 
Provincial Government under S. 44); the appel¬ 
lant preferred an appeal under R. 147 against the 
dismissal of its application for permits for 3 
years; that appeal has not yet been heard, since 
it awaits disposal of the present appeal before it 
ia to be decided. 


[3] It is now convenient to refer to the rele¬ 
vant provisions of the Act and the roles made 
thereunder. 

Section 42 (1) "No owner of a transport vehicle shall 
use or permit the use of the vehicle in any pnblio place 
save in accordance with the conditions of a permit 
granted or countersigned by a Regional or Provincial 
Transport authority authorising the use of tbe vehicle 
in that place in tbe manner in wbioh the vehicle is 
beiDg used. 

(3) Sub-section (1) shall not apply:— 

(a) to any transport vehicle owned by or on behalf of 
the Central Government or a Provincial Government 
other than a vehicle used In connection with the busi¬ 
ness of an Indian State Railway; 

(h) Subject to any prescribed conditions, to any trans¬ 
port vehicle owned by the Government of an Indian 
State or French or Portugese settlement bonnded by 
India, used for Government purposes unconnected wilb 
any commercial enterprise. 

Section 43 (1). A Provincial Government, having 
regard to— 

(a) tbe advantages offered to tbe public, trade and 
industry by the development of motor transport, and 

(b) the desirability of co-ordinating road and rail 
transport, and 

(c) tbe desirability of preventing the deterioration of 
the road system, and 

(d) the desirability of preventing uneconomic com¬ 
petition among motor vehicles 

and after having heard the representatives of the 
interests affected and having consulted the Provincial 
and Regional Transport Authorities concerned, may, 
by notification in the Official Gazette 

(i) prohibit or restrict throughout the province or 
in any area or on any route . . . the conveying of 
long distance goods traffic generally, or of prescribed 
classes of goods, by private or public carriers; or 

(ii) fix maximum or minimum fares or freights for 
stage carriages and publio carriages to be applicable 
throughout the province . . . 

Section 44 (1). The Provincial Government shall .. . 
constitute for tbe Province a Provincial Transport 
Authority ... and shall . . . constitute Regional Trana- 


rt Authorities .... . 

(2) A Provincial Transport authority or a KegionaJ 
ansport authority shall consist of such number o 
icials and non-officials as the Provincial Government 
ay think fit to appoint; but do person who has any 
lancial interest whether as proprietor, employee or 
berwise in any transport undertaking sbaJljrcap- 
inted as or continue as a member of a Pr0 ™ c, ?‘. 
•gional Transport authority, and, if any per . 
member of »o7 such authority acqo.res . 
icrest in any transport undertaking, be shall, wiw 
four weeks' of so doing, give notice in writing to £• 
ovincial Government of the acquisition of such in 

J* 4 h 5 all Ev“y e application for a permit shall be 
t de to tbe Regional Transport authority of the region 
of one of the regions in which it is proposed to use 

Section^V (1 j. A Regional Transport Authority shall, 
deciding whether to grant or refuse a stage carnage 
rmit, have regard to the following matters, namely:— 
a) the interest of the public generally; 
c) the adequacy of existing road passenger 
Tices as between the places to be served the fa^ 
,,ged by those services aod the effect upon tboee 

vices of the service proposed; tranauort 

(e) the operation by the applicant of o*h 
vices and in particular of unremunerative services in 
) junction with remunerative services, 
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and shall also take into consideration any representa¬ 
tions made by persons already providing road transport 
facilities .... 

Section 48. A Regional transport authority may, after 
consideration of the matters set forth in sub*s. (1) of 
8 . 47— 

(a) limit the number of stage carriages or stage car¬ 
riages of any specified type for which stage carriage 
permits may be granted in the region or in any speci¬ 
fied area or on any specified route within the region; 

(c) regulate timings of arrival or departure of stage 
carriages whether they belong to a single or more owners; 

Section 57 (3). On receipt of an application for a stage 
carriage permit .. . the Regional Transport authority 
shall make the application available for inspection at 
the office of the authority and shall publish the applica¬ 
tion or the substance thereof in the prescribed manner 
together with a notice of the date before which repre¬ 
sentations in connection therewith may be submitted 
and the date not being less than thirty days from such 
publication on which, and the time and place at which, 
the application and any representations received will 
be considered. 

(5) When any representation such as is referred to 
in sub-s. (3) is made, the Regional Transport authority 
shall dispose of the application at a public bearing at 
which the applicant and the person making the repre¬ 
sentation shall have an opportunity of being beard 
either in person or by a duly authorised representative. 

(7) When a Regional Transport authority refuses an 
application for a permit of any kind it shall give to the 
applicant in writing its reasons f*r the refusal. 

Section 58 (1) A permit, other than a temporary per¬ 
mit issued under S. 62, shall be effective without rene¬ 
wal for such period not less than three years and not 
more than fivo years, as the Regional Transport autho¬ 
rity may in its discretion specify in the permit. 

(2) A permit maybe renewed on an application made 
and disposed of as if it were an application for a per¬ 
mit; Provided that, other conditions being equal, an 
application for renewal shall be given preference over 
new applications for permits. 

Section 62. A Regional Transport authority may at 
its discretion, and without following the procedure laid 
down in Sec. 57, grant permits to be effective for a 
Mmited period not in any case to exceed four months, 
to authorise the use of a transport vehicle temporarily. 

(a) for the conveyance of passengers on special occa¬ 
sions such as to and from fairs and religious gatherings, 
or (b) for the purposes of a seasonal business, or (c) to 
meet a particular temporary need .... 

Section 64. Any person: — 

(e) aggrieved by the refusal of-renewal of a permit, 
may, within the prescribed time and in the prescribed 
manner, appeal to the prescribed authority who shall 
give such person and the original authority an opportu¬ 
nity of being heard. 

Section 68 (1). A Provincial Government may make 
rules for the purpose of carrying into effect the provi¬ 
sions of this Chapter; 

(2) Without prejudice to the generality of the fore¬ 
going power, rulea under this section may be made with 
respect to all or any of the following matters, name- 

iy:— 

(a) the period of appointment and the terms of 
appointment of and the conduct of business by Regional 
and Provincial Transport Authorities and the reports 
to be furnished by them; 

(b) the conduct and bearing of appeals that may be 
preferred under this Chapter; the fees to be paid in res¬ 
pect of such appeals and the refund of such fees. 

[4] Pursuant to s. 68, the Madras Provincial 
Government made ruleB in which the Regional 


Transport authority is called “The Road Traflic 
Board" and the Provincial Transport authority, 
"The Central Board.” The relevant rules are:— 

Rule 147. From every original decision of the Road 
Traffic Board an appeal shall lie to the Central Board 
within thirty days of the date of communication of 
such decision. 

Rule 148. From every original order passed by the 
Central Board there shall be an appeal to the Govern¬ 
ment within thirty days of the date of communication 
of such order. 

Rule 150. The Rond Traffic Board and the Central 
Board shall in all matters be subject to the orders of the 
Government and shall give effect to all orders passed 
by the Government whether on appeal or otherwise. 

[ 5 ] The Provincial Government, as required 
by s. 44, duly constituted the respondent 1 lor.id 
and the Central Board and, by Rr. 147 and 118 , 
it prescribed tbe appellate authorities under 
S. 64. By those rules, an appeal lies from a deci¬ 
sion'of tbe respondent Board to the Central 
Board but no further appeal lies from a decision 
in appeal given by the latter board. Applica¬ 
tions for permits and their renewals in respect 
of City buses are made to the respondent Board. 
The personnel of the respondent Board is live in 
number, four officials and one non-official. 

[6l Before discussing the matters arising in 
this appeal it is convenient to set out g. o. no. 
389S dated on 9-12-1946, to which reference is 
made in the letter dated on 7 3 1947, from the 
respondent Board to the appellant and which, 
in tbe appellant’s application under S. 45, Speci¬ 
fic Relief Act, it is sought should be ignored by 
the respondent Board. 

GOVERNMENT OF MADRAS. 

Abstract. 

Motor Vehioles — Transport Services— Issue of per¬ 
mits — Instructions. 

G. O. No. 3898. Dated 9th December 1946. 

Read tbe following: — 

G. 0. No. 187, Home, dated 26th January 1943. 

G. O. No. 1467, Home dated 7th May 1945. 

Memorandum No. 34857-B/46-1, Home, dated 9th 
August 1946. 

Telegram No. 34857-B, Home, dated 2nd September 
1946. 

Order— In G. 0. No. 1467, Home, dated 7th May 
1945, Government laid down that in future bus opera¬ 
tors should be fleet owners having not less than 20 
buses and under para. 2 of G. O. No. 187, Homo, dated 
26-1-1943, the existing operator on a route should 
be given preference for providing any additional service 
on the route. These orders have created a system of 
monopolies and in the opinion of tbe Government, this 
monopolistic working of the bus traffic has not been to 
the advantage and convenience of the travelling public 
G. O. No. 187, Home, dated 26-1-1943 (para. 2) is 
accordingly cancelled and G. 0. No. 1467, Home, dated 
7-5-1945 is hereby modified so as to require that 
ench operator should have at least three buses and the 
resources and equipment necessary to run the service 
efficiently. Tbe following further instructions are also 
issued for the guidance of the Transport authorities. 

(1) No bus unit now operating should have a mono¬ 
poly for any area or route. The transport authorities 
may give further convenient timings in old routes to 
new units. 
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(2) When applications are made new routes or new 
timings in existing routes new and small units may be 
preferred to old ODes. 

(3) Further permits should be issued with due regard 
to existing numbers of buses actually running and the 
condition of the road to be operated upon. 

(4) In town and city services no permits should be 
given for taking buses through narrow streets. 

(5) All permits to be given for buses for the present 
should be only temporary as Government intends to 
nationalise motor transport and want to inform all 
motor vehicle owners about this fact and the possible 
termination of their services in due course. A temporary 
permit ehould however be granted onl^ by the transport 
authority and not by its Secretary and the application 
should be notified and representations heard as in the 
case of regular permits. This applies to all permits 
whioh have expired by virtue of notices /issued under 
the Defence of India Rules as well as to renewal upon 
exiry of permits held by fleet owners. 

2. Permits to be issued or renewed for lorries should 
also be temporary and subject to the conditions speci¬ 
fied in para. 1 (5) above”. 

[7] At this juncture it is convenient to record 
that, whilst this appeal deals solely with the 
appellant’s [application for 24 permits for bu363 
on one route in Madras city, nevertheless vital 
interests of a large number of bus proprietors in 
the Province are concerned with the sabject- 
matter of the appeal and are dependent upon 
the decision. It was stated by Dr. John, for the 
appellant, and it was not disputed, that ever 
since December 1946, when the Government 
issued G. o. No. 3898, not a single application of 
whioh there were many, for bus permits includ¬ 
ing renewals of existing permits, was granted by 
any Regional Transport Board; grants of tem¬ 
porary permits alone have been made. 

[8] Undoubtedly, and it was not argued to 
the contrary, G. 0. No. 3898 was an order given 
by the Provincial Government, inter alia, to 
the Regional Transport authority, the respon¬ 
dent in this appeal. Instruction (2) is in direct 
conflict with the proviso to sub-sec. (2) of S. 58, 
which enacts that, other conditions being equal, 
an application for renewal shall be given pre¬ 
ference over a new application for permits. In¬ 
struction (5) also ignores a statutory enactment 
since it forbids the grant of permits under S. 68 
and directs that temporary permits, under S. 62, 
alone were to be granted; that instruction is to 
be followed even when an application for rene¬ 
wal of a permit is made by an existing permittee 
who, the Act enacts, must be given preference 
over applicants for new permits, if other condi¬ 
tions are equal. The sole aim and object of the 
G.O. No. 3898 was ultimately to accomplish the re¬ 
moval of all buses, then in operation and owned 
by private transport undertakings, from the 
road so as to enable buses, which the Govern¬ 
ment proposed to own but had not acquired 
when the G. 0. was made, to take their places 
and to be free of competition. The effeot of the 


order would be to put those proprietors out of 
business; that effect is emphasised by the direc¬ 
tion in theG. 0., that preference should be given 
to new proprietors (units) owning few buses. But, 
whether new or old proprietors, only temporary 
permits should be granted whereby competition 
would be avoided with the Government's buses, 
if and when acquired. That aim and object was, 
as the G. 0. states, to further the intention of 
the Government “to nationalise motor trans¬ 
port.” The achievement of that aim and object 
was to be attained by the Government giving 
orders to a statutory body directing it how and 
in what manner it should deal with applications 
for bus permits. The statutory body, to whom 
those orders were given, is one upon which the 
Act confers powers to exercise judicial or quasi, 
judicial functions when dealing with applications 
for permits and, in that behalf, requires that 
statutory body to follow the procedure and to 
pay regard to certain matters and to consider 
those applications in accordance with provisions 
contained in the Act and, it must follow, not 
otherwise 

[9] In the affidavit of Mr. A. R. Jakeman, the 
Secretary of the respondent board, it is stated, 
in para. 3, that under the provisions of R. 150, 
the respondent Board and the Central Board are 
subject to the orders of the Government and are 
bound to give effect to all orders passed by 
the Government, whether on appeal or other¬ 
wise; para. 4 adds that it was incumbent upon, 
the respondent, in pursuance of the orders con¬ 
tained in the Government Order dated 9-12 1946, 
to issue temporary permits and that the issue 
of “pucca” permits would be set at nought the 
Government order which was lawfully made in 
pursuance of the powers conferred on the Gov- 
eminent by R. 160; para. 7 states that the 
tribunals (Road Traffic Bo&rd and the Central 
Board) are bound to obey the lawful orders of 
the Government passed in pursuance of powers 

reserved to it by the Act and the Rules* 

[10] At the date when G. O. No. 3898 waa 

issued, the Provincial £ 

jourse of o? the roads and 

rtreetshi the City and Province for which it did 

aot intend to obtain permits on the ground that 

iub-s (3) of S. 42 exempted it from the provisions 

)f sub-s. (1) of that section requiring permits to 

36 obtained by an owner to use traDspor 

vehicles in any public place I*ipara 2 of Mr 

rakeman'e affidavit, it is stated th^^ v ‘ e J ° 

ihe fact that the Government of Madras h 

:eady taken a decision with reference to “ 

x>rt services and as the 

o such scheme had (wf ; e °‘ he ,^f v workrf 
__c r inifi vfifc been finally war sea 
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out, Government was not in a position to take 
over such service as and from 1st May (on which 
date, as above stated, the appellant’s permits 
expired) ; the respondent therefore sanctioned 
temporary permits to the appellant in view of 
the above-said temporary need, under the order 
of ^Government. The temporary need, above- 
mentioned, is stated, in para. 4, to be the neces¬ 
sity for continuing the bus services in the City 
without any dislocation, in respect of which 
need temporary permits could be granted pur¬ 
suant to cl. (c) of S. G2. 

[lid The several statements in Mr. Jakeman’s 
affidavit amount to this. The appellant had 
placed a number of buses on the roads for which 
permits had been granted in 1944 for three 
years expiring on 1-5 1947; whilst the appellants 
application for renewals should be given prefe¬ 
rence over new applications, pursuant to the 
proviso to sub-s. (2) of section 58, but since 
the Government intended placing buses on the 
road, which were to be substituted for the ap¬ 
pellant's buses, in anticipation of that intention, 
the appellant’s application for renewals could 
not be granted, because the respondent Board 
was ordered by the' Government to refuse the 
application for renewal of permits under S. 58 (1) 
(requiring a grant for a minimum period of 
three years) and was bound to grant temporary 
permit only under S. 62 (for a maximum period 
of four months) because the Government’s buses 
would not be ready and available for the con¬ 
venience and need of the public at the date of 
the expiration of the appellant’s permits. The 
respondent Board was bound to obey the order 
of the Government and to carry out its directions 
in furtherance of its intentions, by virtue of the 
provisions in the Act and rules. Further, the 
non-availability of the Government buses, when 
the appellant’s permits expired, occasioned a 
particular temporary need within cl. (c) of s. G2 
and the grant of temporary permits met that 

need; 

[ 12 ] The points which have been argued in 
this appeal and which arise for consideration 
are whether: 

(1) The Provincial Government can be pro¬ 
prietors of buses plying for hire either with or 
without permits under the Act? 

(2) (a) Rule 150 of the rules made by the Pro¬ 
vincial Government, is valid and within its 
rule-making power contained in s. G8 (l) ? 

(b) The respondent Board must aot in accord¬ 
ance with the orders of the Provincial Govern¬ 
ment ? 

(c) G. 0. No. 3398 has any legal warrant or 
authority and its terms must be obeyed by the 
Board ? 


(3) The dismissal by the respondent Board of 
the appellant’s application was in accordance 
with law ? 

( 4 ) The appellant has another and a sufficient 
remedy so as to disentitle it from recourse under 
S. 45, Specific Relief Act ? 

[13] Dr. V. K. John contended that the Pro¬ 
vincial Government cannot use a stage carriage 
upon the highway to ply for hire: it cannot do 
so without obtaining a permit neither can it 
apply for a permit so to do. Reference was 
made to several sections of the Act which, it 
was argued reflect an impossibility of such use. 
It was pointed out that a Provincial Govern¬ 
ment is the authority empowered by S. 43 ( 1 ) to 
decide the matters therein specified, including 
the desirability of preventing uneconomic com¬ 
petition among motor vehicles, and to issue 
orders, by notifications, with regard to those 
matters. Thus, the contention was, the Govern¬ 
ment cannot, at the same time, be the proprietor 
of motor vehicles, in respect of which it has to 
make such decisions '.and issue notifications. 
The powers conferred upon the Government by 
S. 43 (1) relate to transport vehicles, and their 
use, as a whole, and not to any particular 
vehicles or their ownership; any decision made 
and notifications issued must be with respect to 
all buses and other kinds of transport and must 
apply to all proprietors. Next, it was pointed 
out, that S. 44 (l) mandatorily requires the 
Government to constitute a Provincial Trans¬ 
port authority and Regional Transport Authori¬ 
ties; eub-s. (2) specifies the personnel of those 
bodies, consisting of officials and non-oflioials, 
and prohibits a person, w’ho has a financial 
interest, whether as proprietor, employee or 
otherwise, in any transport undertaking, from 
appointment as a member of those bodies; it 
was argued that, if a Provincial Government 
owns a transport undertaking, its officials are 
employees and, as such, are thereby disqualified 
from membership of those bodies and, thus, the 
provisions of the Act cannot be carried into 
effect since officials 'cannot be appointed as 
members. 

[ 14 ] Whilst the employees of a transport 
undertaking are disqualified, if would be carrying 
to the extreme that disability against all officials, 
e. g. a Forestry officer, a Collector of a District 
or a Hospital Medical Officer, of a Government 
owning such undertaking in respect of those 
officials who are unconnected with it. The two 
Boards are statutory bodies of which a Provin¬ 
cial Government is the constituting authority ; 
when it has discharged its power by constituting 
those Boards and made rules relating to appoint¬ 
ments to them it has discharged its functions 
in that connection and the Bords must then be 
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left in the performance of duties cast upon them 
by the Act. Regarding the right of a Provincial 
Government to own buses and to use them 
without permits, it was argued that a decision 
by a Regional Transport Board, under S.47 (l), 
regarding, for instance (cl. (c)) the adequacy of 
existing road passenger transport, and the exer¬ 
cise of the power, under S. 48 (a), limiting the 
number of stage carriages, would he unavailing 
if the Government could place as many buses 
on the road as it liked and disregard the Board’s 
decision and limitation. Similar objections were 
suggested regarding contract vehicles, e. g., 
taxi cabs, the subject-matter of Ss.49, 50 and 51 
of the Act. The statutory provision, requiring 
permits to use transport vehicles, is contained in 
sub-s. ( 1 ) of S. 42. Sub-section (3) of that seotion 
enacts that sub-s. (l) shall not apply (cl. (a)) 
to any transport vehicle owned by or on behalf 
of the Central Government or a Provincial 
Government other than a vehicle used in con¬ 
nection with an Indian State Railway. The 
concluding words of the clause clearly relate to 
the Central Government, since no Provincial 
Government owns a railway. The exception in 
cl. (a) is expressed in unambiguous language 
and relates to any transport vehicle owned by a 
Provincial Government. Clause (h) of sub-s. (3) 
is instructive and of assistance in the ascertain¬ 
ment of the meaning and effect of cl. (a). 
Clause (h) exempts Irom the provisions of 
aub-s. (1) of S. 42 any transport vehicle owned 
by the Government of an Indian State or 
French or Portugese Settlement used for 
Government purposes unconnected with any 
commercial e?iterprise. The five concluding 
words are absent from cl. (a); if it had been 
• intended to limit the exemption in that clause, 
to the same extent as the exemption in cl, (h), 
those words would have been included; the 
absence of them reflects there was not the same 
intention regarding a transport vehicle to which 
cl. (a) applies as there wa3 to one covered by 
cl. (h). If Dr. John’s argument be correct, then 
the words in cl. (a) “other than a vehicle used 
in connection with the business of an Indian 
State Railway” must be presumed or inferred 
to include the words “and in connection with 
any commercial enterprise” or words to a like 
effect. There is no warrant or reason for any 
such presumption or inference, more especially 
in light of the presence of those words in cl. (h) 
and the absence of them in cl. (a). There may 
be anomalies and peculiarities, pointed out by 
Dr. John, which arise when a Provincial Gov¬ 
ernment owns and uses stage carriages on *he 
highway and, perhaps, suoh state of affairs was 
•not envisaged when the Aot was passed. Be that 
las it may, the terms of cl. (a) of sub s. (3) are 


wide and the exception to the application of 
sub-s. (l) of 8. 42 is with respect to any transport 
vehicle owned by a Provincial Government. 
Transport vehicles can be owned by a Provin¬ 
cial Government and, in my view, there is 
nothing in the Aot which forbids their use as 
buses and when so used, no permits for them 
are required. It is to be observed that, in res¬ 
pect of transport vehicles owned by a Provincial 
Government, S. 42 (l) alone is made applicable 
but not any other provision of the Act. The 
observation of Chagla J. in 48 Bom. L. R. 265, 1 
can be quoted in this connection; at p. 271, he 
said: 

“The parties here ... is not the Crown bat it is the 
Government and fortunately these Courts are not Govern¬ 
ment Courts. If the King is expected to respect the 
of the Courts, muoh more so are we entitled to expeot 
decision that Government would respect the decision of 
the Court.” 

Substituting, for the words “decision of the 
Court” the words “Motor Vehicles Act", the 
observation is peculiarly in point in the present 


nstance. 

[15] I come now, to consider the validity of 
3 . 150 and the matters connected with it, includ- 
ng G. O. No. 8898. Section 68 (l) empowers the 
Provincial Government to make rules for the 
mrpose of carrying into effect the provisions 
)f ch. IV (s. 42 to 68) of the Act. The Central 
fransport Board and a Regional Transport 
Board are statutory bodies endowed with judicial 
ir quasi-judicial functions. Seotion 44 empowers a 
Provincial Government to constitute those bodies 
,nd, S. 68 (2) (a) and (b) empower it to make 
ules with respect to the period and terms of 
appointment and the conduct of business by the 
Boards. The learned Advocate-General, on 
>ehalf of the respondent Board, conceded, quite 
jroperly, that the rule-making power, regarding 
onduct of business, does not enable the Govern- 
aent to direct the Boards when they dispose of 
heir business. Section 43 (l) is the only section 
rhich empowers the Government to order, by 
neans of a notification, any act to be d oneor 
.erformed; that power can only he e^^d 
fter due enuuiry and is limited to prohibiting 

ong distance goods traffic and fixing — 
,nd minimum fares and freight, S3. 65 andl 67 
mpower the Government to make rules and 
emulations relating to the working hours of 
rivers of vehicles and the conduct of drivers 
nd passengers; and S. 68 empowers the making 
,f rules, for the purpose of carrying into effect 
he provisions of the Act. Nowhere m the Act i. 
here any express provision by which the twi 
tatutory Boards must act in accordance with 
he orders of the Government and there is 
lothing in those three sections, nor elsewhere in 
he Act, from which it can be implied that 
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Government can, by order, direct the two 
Boards in the exercise of their judicial and other 
functions. The Boards are completely indepen¬ 
dent, unfettered by the Government save that 
they must observe notifications made pursuant 
to S. 43. That independence of action is essential 
for the proper discharge of their statutory duties 
and indeed, in the interests of justice. If, as 
B. 160 provides, the two Boards “shall” be sub¬ 
ject to the orders Of the Government in all 
matters, their functions would cease to be 
independent or indeed, operative, and they could 
not discharge their statutory duties, e. g., a 
Regional Transport Authority holding an enquiry 
under S. 57 (5) as a judicial or quasi-judicial 
tribunal. In that circumstance the Board would 
be merely a conduit pipe to convey the orders 
of the Government, e. g., to notify an applicant 
for permits that the Government forbade their 
being granted, which, in effect, is what took 
place in the present instance. 

[16] The learned Advocate.General sought to 
place some reliance upon the concluding words 
of R. 150 “whether on appeal or otherwise” 
pointing out that, under R. 148, the Government 
is the appellate tribunal. Consequently, it w>as 
contended, it could give orders to the two 
Boards. It is, however, to be observed that the 
Government is neither the direct nor the ultimate 
appellate authority from a decision by a Re¬ 
gional Board. I am quite unable to follow the 
argument; if and when the Government acts as 
an appellate tribunal, it has judicial functions to 
perform which must be discharged in a proper 
manner, but thoso functions do not include 
giving orders to any Board, neither the Board 
from whose decision a person aggrieved may 
have a right of appeal to the Government nor a 
Board whose decision is not subject to appeal to 
the Government. At the same time, it was con¬ 
ceded that the sole rescript for G. O. No. 3898 is 
R.150. That order contains no reference whatever 
to matters of appeal; and, as pointed out 
already, it contains express instructions which 
directly conflict with the provisions of the Act. 
The power conferred by S. 08, to make rules, is 
solely for the purpose of carrying’out the provi¬ 
sions of the Act; it must follow that tho rules 
can be used only for the same purpose. A rule 
must not be made or used to obstruct and pre¬ 
vent those provisions from beiDg operative. In 
my view, and I have no doubt, R. 160 is not 
within the rule-making power under S. 68 and it 
is invalid and ultra vires and without any 
force or effect. 

[17] In regard to G. O. No. 3898, the authority, 
namely R. 150, by which its correctness and its 
validity were sought to be established, is itself 
invalid. The mischief which the G. 0. has occa¬ 


sioned is manifested when it is remembered that 
a Regional Transport Board has not considered, 
on its merits and in accordance with tho Act, a 
single application for a 3 years or 5 years 
permit and has granted none ever since the 
G. O. was issued in December 1946. An examina¬ 
tion of the records of the respondent Board, 
which were placed before us by agreement 
between counsel, reflect that many applications 
made after December 1946 were summarily 
rejected solely on the ground of the instructions 
contained in the order. The intention of tbeG. 0. 
reflected by its terms, was that applications for 
“pacca” permits should be refused peremptorily 
since it directed that only temporary permits 
should be granted; that was to deny applicants 
the right, conferred upon them by the Act, of 
having their applications considered on the 
merits and in accordance with the statutory 
provisions, after the prescribed procedure had 
been followed. The learned Advocate-General 
suggested that G. o. No. 389s was issued in the 
interests of the public, but there is an entire 
absence of any reference to those interests in it. 
The expression “interests of the public which 
is found in the Act, relates to the interests of the 
travelling public, for whose convenience and 
need stage carriages are provided. The manner 
in which the interest of that public were benefited 
by the G. 0 . was not explained. 

[ 18 ] In my opinion the G. 0. was issued 
without any right or authority and it was naked 
of any legality and the Boards w T ere under no 
obligation to obey it. 

[ 19 ] The dismissal of the applicant’s applica¬ 
tion by the respondent Board has now to be 
examined. Sub s. (3) of S. 57 prescribes the 
procedure to be observed by a Regional Trans¬ 
port Authority on receipt of an application for a 
stage carriage permit; the use of the word 
“shall” in two places in the sub section makes it 
mandatory for the prescribed procedure to be 
followed. Sub section (l) of S. 47 specifies the 
matters to which the Board must pay regard 
and take into consideration when deciding 
whether to grant or to refuse a permit; the word 
"shall” is, also, used in that sub-section. When 
dismissing the appellant’s application the Board 
did not follow the procedure laid down by 
S. 57 (3) and they did not pay any regard to the 
matters which S. 47 (l) requires, both of those 
provisions being mandatory; and the appellant 
was given no opportunity of being beard, which 
right 8. 57 (5) affords to an applicant when 
representation is made to the Board against the 
grant of his application. If it could have aDy 
semblance of legality, the G. 0. was a represen¬ 
tation by the Government within the contempla¬ 
tion of S. 57 (3) and (5). The Board’s letter. 
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dated 7-3-1947, was, the expression of a refusal 
even to accept and to entertain the appellant’s 
application, giving as the reason, G. O. No. 3898 
made by the Government. This action by the 
Board was a gross violation of the provisions of 
the Act and a grave misconception of its duties 
and obligations. It would seem that the refusal 
to accept and to entertain the application must 
have been thought wrongful by the Board itself, 
since, later, there was a purported dismissal of 
it on 18-4-1947, reflecting that it was then ap¬ 
preciated that, when once made, an application 
could not be refused but required disposal. The 
reason given for the rejection, namely, "the 
interests of the public," is devoid of explanation 
or reason and, the use of that expression was 
made in an endeavour to show some conformity 
with the provisions of the Act requiring a ground 
for dismissal to be stated. How it could be in the 
interests of the travelling public for a permit to 
be refused when no other transport was avail¬ 
able—the Government’s buses not being ready 
for service—is difficult to imagine. It is manifest 
that the appellant’s application was dealt with 
solely by reference to, and after consideration 
of, extraneous matters and not in accordance 
with the requirements of the Act. 

[20] The whole circumstances connected with 
the disposal of the appellant’s application were 
completely wrongful and illegal and reflect a 
withholding, and a denial, of right and justice. 
The Board did not follow the procedure laid 
down in S. 57 (3), ifcjdid not pay regard and give 
consideration to the matters set out in S. 47 (l), 
both those provisions being mandatory, and no 
enquiry was held as prescribed in S: 57 (5), 
which is essential when any representation is 
made against the grant of an application for 
permits. All those provisions in the Act were 
ignored. The Board failed in every respect: to 
carry out its statutory duties and obligations; to 
observe the relevant and mandatory provisions 
of the Act; to deal with the appellant’s applica¬ 
tion as required by law; and to realise its obliga¬ 
tions as a statutory body. The dismissal of the 
application was occasioned solely by a meek and 
supine submission to the orders of the Govern¬ 
ment contained in G. O. No. 3898. There was no 
consideration or disposal of the appellant’s appli¬ 
cation, as the Act required, and the actual 
position i3 that it has never been heard and 
determined. 

[21] Although a finding upon the grant of the 
temporary permits to the appellant is not neces¬ 
sary for the purpose of the present appeal, 
nevertheless, a few words upon that matter are 
not out of place. The sole authority for grant of 
such permits is S. 62 and only when a circum¬ 
stance, therein specified, exists and for no 


longer than four months. No attempt was mad© 
to justify the grant by virtue of ols. (a) and (b) 
of the section but it was argued that cl. (c) haa 
application. That clause enables a temporary 
permit to be granted "to meet a particular tem¬ 
porary need." It was suggested that the "par- 
ticular temporary need" was the non-availability 
of the Government buses at the date when the 
appellant’s three year9 permits expired on 
1 - 5.1947 and that need was met by granting a 
temporary permit for the appellant’s buses to ply 
for hire during the period preceding the date 
when the Government hoped to obtain its vebi- 
cles and put them into use. Incidentally it was 
stated, during the course of argument, that the 
Government’s buses had not materialised within 
four months of the grant of the temporary per¬ 
mits which have been renewed once and may be 
they will again be renewed. If some private 
enterprise, instead of the Government, had been, 
making preparations to place buses on the road 
but the necessary vehicles were not expected to 
be ready when the appellant’s three years permit© 
expired, it is beyond doubt that the same course 
would not have been taken by the Board, nor^ 
indeed, by the Government, as occurred in the 
present instance. There was not a particular 
temporary need within the meaning of the Act 
which empowered the grant of temporary per¬ 
mits. The grant of temporary permits was misus¬ 
ing the provisions of the Act solely for the 
benefit of the Government and to prevent 
criticism and objection by the travelling public. 
The whole circumstance of the grant was im 
proper in the extreme. 

[22] Lastly, the question arises whether there 

is any other and sufficient remedy available to 
the appellant to enable it to repair the wrong^ to 
which it has been subjected. It was contenae 
that the appeal, provided by B. 147, e 

Central Board is such remedy. , . 

[23] Firstly, it is the case of the respondent 

Board that the Central Board is bound to gi 
effect to all orders passed by ^vernnaeu fc. ( 

"v 

treated fs manifest; it certainly would 
not be effective. But that is not the sole con- 

sideration. Secondly, the respondent Board has 
not dealt with the appellant's application at all, 
as required by law. The relief under S. 45 of the 

Specific Belief Act is analogous t° “£ 
mVndamus in England and decisions e Corn* 

of that country, relating to mandamus PP | 

cable in India : vide A. I. B. ’ <f *^ to n 
(1898) 1 Q. B. 663 s a decision, in an 

for^a Justice’s licence to sell ns and 

was influenced by extraneous con fi67 Will9 J. 

a writ of mandamus was sought, P- 


Ghulam Dastagir v. Marudai Pillai (Bell J.) Madras 10 


1948 

observed “There has been no real hearing, and 
the mandamus must, therefore, go.” A decision 
to the same effect is found in (1898) 1 Q. B. 802, 
also relating to the grant of a Justice’s licence, 
where Wills J. observed, at p. 807 “I have no 
doubt that a mandamus is the proper remedy.” 
In (1902) 1 K. B. 317, 6 a local authority abolished 
the office of vestry clerk, whereupon compensa- 
tion became payable to the dispossessed officer; 
the local authority, feeling bound by an ascertain¬ 
ed practice, deducted one-fouth of the amount of 
compensation laid down by a statute; it was 
held that mandamus would lie to compel the 
local authority to take the facts of the case into 
consideration and to exercise a discretion in the 
'matter. Convenient reference can be made, 
also, to a decision in India, in I. L. R. (1942) 
Bom. 259; 6 there, a toddy tapping licence was 
refused in the mistaken belief that the directions 
or orders of the Provincial Government regard¬ 
ing prohibition had to be obeyed; an order was 
made under S. 45 of the Specific Relief Act to 
hear and determine the application. 

[24] The appellant’s application was not dealt 
with in the way which the Act required, the 
disposal of it was made- solely by reference to 
extraneous and illegal matters, the provisions of 
the Act were ignored in their entirety and there 
was no real consideration given to the applica¬ 
tion. In my view the appellant’s sole and correct 
remedy is the one provided by the section. 

[ 25 ] In my opinion, for the reasons given, the 
appeal should be allowed; the dismissal by Kunhi 
Raman J. of the appellant’s application under 
S. 45, Specific Relief Act, and his order as to costs 
should be set aside; the respondent Board will 
be ordered to hear and determine the appellant's 
application for bus permits, in accordance with 
law and in conformity with this judgment; and 
the appellant will be paid his costs of the appeal 
and of the proceedings out of which it arises. 

Bell J. — I agree. 

C.B.k./d.S. Appeal allowed. 
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E. M. Ghulam Dastagir Saheb—Petitioner 
v. Marudai Pillai and another — Respondents. 

Civil Revn. Petn. No. 1462 of 1947, Decided on 
3-11-1947, from order of Dist. Munsif, Tanjore, D/- 8- 
10-1947. 

Court-fees Act (1870), S. 7 (xi) (cc) and (v) — 
Suit for ejectment by subsequent lessee against 
priorlessee in possession after expiry of his lease — 
Cl. (xi) (cc) and not cl. (v) of S. 7 applies—“Rent” 
in cl. (xi) does not include Govt. Cist agreed to be 
paid by lessee. [Paras 10, 11] 

Annotation:—(’44 Com.) Court-fees Act, S. 7 (xi), 
N. 2. 


Cases referred :— 

1. (-30) 57 Cal. 349 : 17 A. I. R. 1930 Cal. 42 : 125 
I. C. 72G, Gobinda Kumar v. Mohinimohau. 

2. (’17) 33 M. L. J. 684 : 6 A. I. R. 1919 Mad. 1186 : 

43 I. C. 210, Maniokam Pillai v. Ratnasami Nadar. 

3. (’28) 32 C. W. N. 1093 : 15 A. I. R. 1928 P. C. 227: 

56 Cal. 80 : 55 I. A. 344 I 111 I. C. 300 (P. C ), Kar- 
nani Industrial Bank Ltd. v. Satya Kiraojan Shaw. 

4. (’91) 14 Mad. 269, Ackayya v. Hanumantarayudu. 

5. (’32)1932-30 A. L. J. 126:19 A. 1. R. 1932 All. 314: 
139 1. C. 828, Hakim Mobd. Fazbzamau v. Anwar 
Hussain. 

M. S. Vi'Mialarama Iyer and K. V. Srinivasa Iyer 
— for Petitioner. 

y 9 Viswanatha Sabiri —for Respondents. 

Order.— The petitioner was one of two defen¬ 
dants in a suit in the District Munsif’s Court, Tan- 
jore, to eject him from possession of certain land. 
Defendant 2 in the suit w-as the Tanjore Municipal 
Council. 

[2] Defendant 1 had been for some years the 
holder of a lease, from the Council of the land in 
question. It was a registered lease and valid in 
every respect. It came to an end by effluxion 
of time on 31-3-1916. He had begun negotiations 
previously for renewal and by resolution dated 
16-1-1946 the Council agreed to graut him a new’ 
lease for 3 years from 1-4-1946 to 31-3-1919. This 
resolution was confirmed by a Government 
memorandum dated 21-5-1916. Thereafter this 
Government order appears to have been cancel¬ 
led and the Council believing that they had no 
authority to grant any lease to the petitioner, 
therefore determined to put up the lease of this 
land for auction in the ordinary way. On 12-4- 
1947 the Council, having no doubt somo previous 
knowledge of the ultimate intentions of the 
Government, informed the petitioner that be 
could not continue in possession after 30-6-1947. 
At the public auction the plaintiff, respondent 
here, was successful and on 25-6-1917 a lease for 
3 years complying with all the formalities and 
to commence from 1-7-1917, was executed, 

[3] The position therefore was roughly this. 
The unfortunate petitioner by some unknown 
Governmental act had lost the opportunity of a 
renewal of his old lease and the equally innocent 
respondent by force of the above circumstances 
had acquired a lease to property which had been 
in the occupation of the petitioner for some 
years. 

[i] The new r lessee on seeking to enter into 
possession found that the petitioner was there, 
despite the Council’s notice and the fact that the 
old lease bad terminated so far back as March 
1946 . An application was therefore made by the 
new lessee to the Council in which ho asked them 
to remove the petitioner and given him posses¬ 
sion. I am told that the Municipality in 
reply told the new lessee that it was for him, if 
he liked, to take whatever legal action wae 
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necessary to eject the old lessee. He therefore 
filed the suit in question on 12-8-1947 against 
defendant l, the old lessee, and also against the 
Municipal Council who, I understand, have 
taken no helpful part whatever in the proceed- 
ings. 

[5] This petition arises under the Court-fees 
Act. In the suit the plaintiff claimed at first 
that he could sue under S.- 7 (v). Defendant 1 
however objected that if the market-value were 
taken the suit would be beyond the jurisdiction 
of the District Munsif. Thereupon the plaintiff 
successfully sought to amend the suit and to value 
it as being one not for possession, but as a suit 
between landlord and tenant under S. 7 (xi) (cc). 

[Gj In the lower Court when the propriety of 
this amendment was being discussed, it was 
argued on behalf of the plaintiff that he w’as in 
law an assignee of the reversion from the Coun¬ 
cil, the owner of the land, and as such could sue 
in the place of the landlord under s. 109, T. P. 
Act. His contention was upheld. Defendant 1 
contended that even so under cl. (xi) (cc) the 
valuation must be according to the amount of 
the rent payable for the year before the date of 
the plaint. In calculating that year the fact that 
the lease from the Council contained an agree¬ 
ment by the tenant to pay not only the rent but 
Government Cist also must be considered and 
the actual figure of the rent plus cist would 
exceed the jurisdiction of the District Munsif’s 
Court. The contention was rejected, and the 
District Munsif allowed the suit to be valued 
under cl. (si) (cc), a decision from which 
defendant 1 now appears here in revision. 

[7] Mr. Venkatarama Ayyar who appears for 
the petitioner has argued with great force and so 
far as I am concerned with success that the 
basis put forward in the lower Court that the 
new lessee could be considered for the purpose 
of this case as an assignee under s. 109 was 
wrong. In fact there is very little of his argu¬ 
ment on this point with which I am in disagree¬ 
ment. 

[8] But I feel that there is really something 
more than this in the case. It is a matter arising 
out of the Court-fees Act. One is not therefore 
concerned so much with the merits or demerits 
of plaintiff’s case but to see whether the action 
in its present form can be brought within the 
ambit of sub-section of the section which the 
plaintiff has selected. Section 7 (v) applies gene¬ 
rally to suits for possession. The new clause, viz., 
cl. (xi) was meant to ease the position of a land¬ 
lord endeavouring to obtain hi3 rights as between 
himself and his tenant and of a tenant en¬ 
deavouring to obtain his from the landlord and 
to give both a quick, easy and cheap remedy. If 
<Jl. (v) were the only one to apply, it would in¬ 


volve very heavy court-fees. Sub-clause (cc) 
was intended to enable a landlord to bring a 
cheap suit against a tenant guilty of holding 
over after the determination of his tenancy. That 
the word ’‘tenant” must not be taken too literally 
is to be found in numerous cases including 
57 cal. 349, 1 83 M. L. J. 684* and the Privy Council 
case in 32-C. W. N. 1093. 8 Although their Lord- 
ships were dealing with the Calcutta Kent Act, 
the analogy is not too distant. 

[9] Leaving this particular question aside for 
the moment and going back to the main con. 
tention in the lower Court as to the right of the 
new lessee to sue, authorities going back to 14 
Mad. 269 4 show that a person in the position of 
a lessee can sue in ejectment a person whom be 
finds in occupation of the land leased to him. 
In 30 A. L. J. 126 6 a Bench decided that a lessee 
in circumstances similar to those of the present 
case was entitled to enforce his right to obtain 
possession' of the land leased to him so that he 
might enjoy its usufruct because S. 108, T. P. 
Aot, provides that a lessor is bound to pat him 
in possession of the property and further that 
the benefit of the contract is annexed and goes 
with the lessee’s interest as such, and can be 
enforced by him. Reference was made to 14 Mad. 
269, 4 where the right of a lessee to sue was as¬ 
sumed because he claimed under the owner of 


is property. In that case the plaintiff sought to 
btain possession of land leased to him by defen- 
ant 1 under a registered cowle. It was admitted 
iat defendant 1 was an agraharamdar and was 
le owner of the laud. Defendant 2 pleaded 
iat he had occupancy rights, but in the lower 
ourt these were not satisfactorily proved. The 
>wer appellate Court, however, held that the 
ssee was not entitled to sue because he was 
mere lessee and the owner had not been in 
ossession up to the date of the lease. As stated, 
ns Court had no hesitation whatever in hold- 
ig that as the owner of the land was entitled to 
ject defendant 2 on proof of title, so could the 
issee, claim under him to obtain possession on 
roof of such title and of hie own lease. The* 
*o casea have been approved in many othe 
■ee Pollook'e Transfer of Property Act, Edn. 2 
699). The new lessee, in my opinion, in tne 
ise before me, could properly bring an action 

i eject defendant 1. / . 

[ 10 ] Now, has he to bring this suit as tbougn 

were an ordinary action for possession un er 

7 (v) and value the suit on the msrk ® '' H 

: the property or may he. as the 

ive done, take advantage of S. 7 <*> 

ould, in my opinion, be unjust to hold bat he 

ay briDg the action only under the former 

ause. Where a person obtame * 

veiling house, from a lessor and finds when he 
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4691163 to take posseesion that some stranger is 
there, it would be monstrous to make him file a 
suit on the basis that he was doing anything else 
but stand in the shoes of the lessor. If the land- 
lord can bring the suit cheaply under cl. (xi) (cc), 
why should not the lessee be entitled to do the 
same ? If the word "tenant” can be extended, as 
it has been extended by many different Courts, 
to include a person who is not in law a tenant 
at all, to say that the word "landlord” may 
cover a lessee who under s. 106 , T. P. Act, has 
every legal right to pursue such a remedy, doe9 
not seem at all difficult. I think that the deci¬ 
sion of the lower Court can be supported, 
although for different reasons. It would be in 
my opinion a most artificial approach to the 
Court-fees Act to say that a valid lessee could 
only exercise his undoubted rights under S. 108, 
T. P. Act, at great cost under S.T (v), Court-fees 
Act, while the landlord, if he chose to bring the 
same suit in ejectment, could avail himself of 
S. 7 (xi) (cc). I therefore hold that the latter 
clause applies in the circumstances of this case. 

[ll] The next point relates to the question of 
rent. Clause (xi) refers to "the amount of the 
rent of immovable property.” Here, I understand, 
(no copy is before me), the lease clearly says 
that the lessee is to pay a certain rent and that 
in addition he is to be responsible for payment 
of Government cist. No doubt in S. 105, T. P. 
Act, "rent” means all payments which the tenant 
undertakes to make. Perhaps logically therefore 
it may be argued that in the Court-fees Act the 
word "rent” includes everything. To do so, how¬ 
ever, I think, overlooks the fact that cl. (xi) 
(cc) was intended to give landlords and tenants 
and those claiming under them a cheap remedy. 
The words used are "the amount of the rent of 
the immovable property.” This is merely a 
rough and ready guide and in my opinion it 
would be against the intention of the legislature 
to hold that into what was intended to be a 
rough and ready guide, the whole of the defini¬ 
tion of s. 105, T. P. Act, should be imported. In 
the agreement to pay the Government cist the 
amount is not mentioned. No doubt the amount 
varies rarely by more than a few rupees, but I 
cannot bring myself to find that when this sec¬ 
tion speaks of "rent” it means everything which 
the lessee agreed to pay, ascertained or ascertain¬ 
able. 

(l 2 l In the result, therefore, this petition is 
dismissed. The Council, as already stated, having 
refused to give any assistance to those un¬ 
fortunate citizens, I think that the proper order 
to make about costs is to say that they will 
abide the result of the suit in the lower Court. 

C.r.k./s.C. Petition dismissed . 
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Gentle C. J. and Govinda Menon J. 

K. Bangachariar—Appellant w.TJie Trinity 
Bank Ltd., Trichinopoly and another — Bes - 
pondents. 

Appeal No. 11 of 1946, Decided on 14-10-1947,, from 
order of Sub-Judge, Trichinopoly, D/- 12-11-1945. 

Civil P. C. (1908), O. 21, R. 66 and S. 47 _ Order 
settling proclamation oi sale under O. 21, R. 66 is 
administrative —No appeal lies. 

An order settling a proclamation of sale and its terms 
under O. 21, R. 66 and directing certain items of the 
hypotbeca to be sold first is an administrative and not 
a idicial order and no appeal lies from such order. 

[Para 4] 

Annotation: (’44-Com.) Civil F. C., 0. 21, It. 66 N 3 
Pts. 1, 2; N 20 Pts. 2, 4. 

Cases referred : — 

1. ('04) 27 Mad. 259 (F.B.), Sivagami Achi v. Subra- 
uiauia Iyer. 

2. ('24) 46 M. L. J. 192 : 11 A. I. R. 1924 Mad. 527 : 
78 I. C. 829, Kama Naidu v. ltamakrishna Naidu. 

3. (’35) 22 A. I. R. 1935 Mad. 714 ; 15C l.C. 141, Ven- 
kataseshavya v. Ramaraju. 

4. ('43) 1943-1 M. L. J. 271: 30 A.I.R. 1943 Mad. 407: 
209 l.C. 589, Bapanna Guru v. Jaggiuli. 

5. 1*16) 31 M. L. J. 44 : 4 A. I. R. 1917 Mad. 218 : 35 
l.C. 179, Anavarda Kban v. Misivi Khun. 

6. (’23) 45 M. L. J. 478 : 11 A. 1. R. 1924 Mad. 365 : 
77 1. C. 148, Vedavisa Iyer v. Madura Hindu Labha 
Nidhi Co. 

N. Panchapagesa I per — for Appellant. 

S. Thayagaraja Iyer , A..V. A arayanaswami Iyer 

— lor Respondents, 

Gentle C. J. — This appeal arises out of a 
mortgage suit in which a decree lor tale was 
passed. The mortgaged properties were A items 
of which so far as material, item l became 
vested in defendant 12 to the suit, respondent 2 
in this appeal, and items 2 and 3 were vested in 
defendant G to the suit and the appellant in this 
appeal, respondent 1 here being the mortgagee. 
The learned Additional Subordinate Judge of 
Trichinopoly settled the proclamation of sale, 
oue of the terms leing items 2 and 3 should be 
sold prior to item 1 of the three pieces of hypo- 
theca. This is an appeal by defendant 6 in the 
Buit against the direction by the learned Addi¬ 
tional Subordinate Judge for items 2 and 3 to be 
auctioned prior to item 1. 

[2] At the outset, learned counsel on behalf of 
respondent 2, defendant 12 in the suit, took a 
preliminary objection against the maintaina¬ 
bility of the present appeal. He placed his objec¬ 
tion on three grounds : (l) that O. 43, R. l of the 
Code does not include an order, as was made 
when the proclamation of sale was settled, as 
one which is subject to appeal by virtue of that 
rule; ( 2 ) that the question arising in the appeal is 
a dispute as between two judgment-debtors and 
not one arising as between the decree-holder 
and the judgment-debtor, consequently it is not 
subjeot to the provisions of S. 47 of the Code and 
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cannot be made the subject of an appeal; and 
(3) that the settlement of the proclamation of 
sale and its terms by the lower Court was not 
an adjudication of any right but was merely an 
administrative order and not a judicial one and 
therefore there is no right of appeal. 

[3] It is convenient to deal, in the first ins¬ 
tance, with the third objection. This has been 
the subject of pronouncement by a Full Bench 
of this Court in 27 Mad. 259. 1 That deci¬ 
sion was given under the Code of Civil Proce. 
dure of 1882, in which Ss. 244 and 2S7 correspond 
respectively to S. 47 and O. 21, R. 66 of the Code 
of 1908. It was held that proceedings under S. 287 
were administrative and not judicial and that 
no appeal lay from an order made under it pur¬ 
suant to S. 244 : 46 M. L. J. 192 2 is a decision by 
a Division Bench of this Court after the Code 
of 1908 had come into force. In the judgment, 
the opinion is expressed that O. 21, R. 66 corres¬ 
ponds, so far as may be, to the provisions of 
S. 287 of the older Code and although the phra¬ 
seology of the new provision is not entirely in 
accord with the wording of the latter section, 
nevertheless the effect is the same and that there 
is no difference in principle regarding the provi- 
sions of the two Codes. It was held that a Judge 
acts not judicially but merely administratively 
when he settles a sale proclamation, and, it 
would follow there is no appeal from the settle¬ 
ment of such a proclamation. In the course of 
argument before us, learned counsel for the ap¬ 
pellant did not seek to criticise the correctness 
of the last mentioned decision, in so far as it 
relates to the analogy between the provisions of 
the Codes of 1882 and 1908. In a.I r. 1935 Mad. 
714 3 Pandrang Row J. sitting alone, expressed 
the opinion in accordance with the previous two 
decisions regarding the nature of an order settling 
a sale proclamation, that it is an administrative 
order and no appeal lies therefrom. 

[4] We are bound by the decision of the Full 
Bench of this Court in 27 Mad. 259, 1 unless it 
can be shown that it is distinguishable in so far 
as the present appeal is concerned. It has not 
been so shown, and it must follow 7 , in my 
opinion, the order by which the learned Addi¬ 
tional Subordinate Judge of Trichinopoly settled 
a proclamation of sale, wa3 an administrative 
order from which no appeal can lie and that the 
preliminary objection raised by the learned 
counsel for the respondent must prevail. 

[53 In regard to the other two grounds of 
objection, so far as the first one is concerned, it 
was not challenged in argument by the learned 
counsel for the appellant that o. 43, R. 1 does not 
include, in its provisions, an order against which 
the present appeal is made. So far as the second 
objection raised by learned counsel for the res¬ 


pondent is concerned, there is a conflict between 
decisions of this Court. 1943-1 M. L. J. 271 4 and 
31 M. L. J. 44 6 are decisions to the effect that 
disputes as between co-judgment-debtors or co- 
decree-holders are not covered by 8.47 and conse¬ 
quently no appeal from any order relating to 
such disputes lies. Those decisions appear to 
be in conflict with 45 M. L. J. 478.® In light of 
the conclusion expressed that the third objection 
to the present appeal must prevail, it is unneces¬ 
sary to discuss and consider the above conflicting 
decisions or to refer to the subject-matter of the 
conflict for the consideration of a Full Bench. 

[6l In my opinion, this appeal must be dis¬ 
missed with costs, one set for each respondent. 
Respondent l may add the amount of his costa 
to the decretal debt in the mortgage suit. 

[7] GoYinda Menon J.—I agree. 

c.r.k./g.n. Appeal dismissed. 
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Judgment-This second appeal is preferred 

by the plaintiff whose suit was decreed by the 
District Munsif, Tirupur but dismissed on appeal 
by the District Judge, Coimbatore. 

[2] One Sivasubramania Chettiar and four 
others executed on 18-4-1925 a security bond in 
favour of defendants 9 to 13 and the father 
of the plaintiff and the father of defendants 8 and 
14. Suit O. S. No. 801 of 1928, Sub-Court, Coim- 
batore, was filed to enforce the security bond 
against the suit bouse and other properties. 
Defendants 4 to 7 who were not the executants 
of the security bond contested the claim and the 
suit as against their 1 /3rd share in the suit house 
was dismissed and a preliminary decree against 
the 2/3rd share of the executants was passed on 
12-11-1932 (Ex. P-l). While that suit was pending 
the Tirupur Municipality instituted suit O. S. 
No. 943 of 1930 in the District Munsifs Court, 
Tirupur, for recovery of arrears of property tax 
due in respect of the suit house for the years 
1927-28, 1928-29 and 1929-30 and claimed a first 
charge on the suit house under s. 85, Madras 
District Municipalities Act. To that suit, the per. 
sons holding the security (who may be hereafter 
termed second mortgagees) were not impleaded as 


parties, though they were interested in the right 
of redemption. The Municipality obtained a 
decree and in execution of that decree the suit 
house was brought to sale and one Kumaraswami 
Cbetti became the purchaser on 23-8 1932. The 
auction-purchaser sold the property to defen¬ 
dants 1 and 2 under a sale deed dated 13-6-1934. 
In execution of the final decree in O. S. No. 301 
of 1928, the plaintiff and defendants 8 to 15 
purchased 2/3rd share of the suit house on 
15 - 1-1936 and obtained symbolical possession 
on 9-12-1938. 

[3] The present suit was instituted by one of 
the purchasers in O. S. No. 301 of 1928 for redemp¬ 
tion of 2/3rd share of the suit house, for parti¬ 
tion and possession of that share and for an 
account of the mesne profits received by defen¬ 
dants -1 and 2 as well as for future profits, 
impleading the other purchasers as defendants 8 
to 15. Defendants 1 and 2 are purchasers 
from Kumaraswami and are in possession of the 
suit house. Defendants is a subsequent mortgagee 
from defendants 1 and 2 of the suit house and 
defendants 4 to 7 are the original owners of the 
l/3rd share. The plaintiff and defendants 8 to 15 
contend that as they were not made parties to 
the suit by the Municipality which w r as in the 
position of a first mortgagee, their right of 
redemption wa3 not affected and that the pur. 
chase by Kumaraswami was affected by the 
doctrine of lis pendens. 

[ 4 ] The defence to the action is that the second 
mortgagees are not necessary parties to the first 
mortgagee’s suit; that the decree in O. S. No. 943 
of 1930 is binding on the second mortgagee pur¬ 
chasers; that they are not liable to account for 
mesne profits and that the defendants are, in any 
event, entitled to the value of improvements. 
They also plead that the right of defendants 4 to 
7 in the suit house became extinguished by 
reason of the sale in pursuance of the decree in 
O. S. NO. 943 of 1930. 

[5] The learned District Munsif held that the 
second mortgagee purchasers not having been 
made parties to the suit O. S. No. 943 of 1930 and 
beiDg necessary parties to that suit, were not 
barred by the proceedings in that suit, that de¬ 
fendants 4 to 7 were not entitled to the i/3rd 
share in the 9uit house as they were barred by 
the sale in O. S. No. 943 of 1930, that plaintiff 
and defendants 8 to 15 were entitled to a 2/3rd 
share, that the doctrine of lis pendens did not 
apply and that defendants 1 and 2 were entitled 
to the value of improvements which were left to 
be determined in the proceedings for passing 
final decree and that the defendants were liable 
to render an account of the profits from the date 
of their taking possession subject to just deduc. 



414 Madras A. M. A. Firm v. Marudachalam Chettiar (SatyanarayanaRao J.) A. I. R, 


tions. In the result he passed a decree in form 
No. 7 of Appendix D, Sch. l, Civil P. C. 

[6] Against this decree, defendants 1 and 2 
preferred an appeal to the District Court and the 
District Court reversed the decree of the trial 
Court and dismissed the plaintiff’s suit. The 
learned District Judge held that the charge in 
favour of the Municipality was not such as 
would fall under s. 100 , T. P. Act, and therefore 
the rights of the parties w r ere not governed by 
the law relating to mortgages; that in any event, 
the plaintiff and defendants 8 to 15 were not 
entitled to redeem, their only right being to 
bring a fresh suit for sale on foot of their mort¬ 
gage in their favour; that the suit for redemp¬ 
tion was barred by limitation under Art. 132, 
Limitation Act, and that the plaintiffs and de¬ 
fendants 8 to 15 acquired no rights under their 
purchase as the right of the owners of the suit 
house became vested in Kumaraswami Chetty 
in 1932 under a sale prior in point of time. He 
agreed with the District Munsif that defendants 
4 to 7 were not entitled to claim the i/3rd share. 

[7] Against this decision of the learned Dist¬ 
rict Judge, the plaintiff preferred this second 
appeal. It is contended on behalf of the appel¬ 
lant (l) that the charge in favour of the Munici¬ 
pality is within the purview of S. 100, T. P. 
Act, and that therefore the Municipality is in 
the position of a first mortgagee and the rights 
inter se between the two mortgagees are govern¬ 
ed by the law relating to the mortgages (2) that 
the proper article of Limitation applicable is 
Art. 148, Limitation Act and not Art. 132 and(3) 
that as the second mortgagees were not implea¬ 
ded to the suit by the first mortgagee their right 
to redeem the 2/3rd share of the house is not 
extinguished The respondents’ learned advocate 
attempted to support the judgment of the lower 
Court and urged in addition that in any event 
as the first mortgagee purchaser purchased the 
equity of redemption he is entitled to redeem in 
his turn the second mortgagee purchasers and 
that the trial Court is wrong in directing his 
clients to account for the profits. 

[8] The first question that arises for consi¬ 
deration is the nature of the charge in favour 
of the Municipality under S. 85, District Muni¬ 
cipalities Act. Section 100 , T. P. Act, is as fol¬ 
lows : 

“Where immoveable property of one person is by Act 
of parties or operation of law made security for the 
payment of money to another, and the transaction does 
not amount to a mortgage, the latter person is said to 
have a charge on the property and all the provisions 
herein before contained which apply to a simple mort¬ 
gage shall, bo far as may be, apply to such oharge. 
Nothing in this section applies to the charge of a 
trustee on the trust property for expenses properly in¬ 
curred in tihe execution of his trust, and save as other¬ 
wise expressly provided by any law for the time being 


in force, no oharge shall be enforced against any pro¬ 
perty in the hands of a person to whom snoh property 
has been transferred for consideration and without 
notice of the charge.” 

The charge in the present case is not created by 
act of parties and therefore it may be left out 
of consideration. Is it not a charge created by 
operation of law ? Section. 85 , District Muni¬ 
cipalities Act declares that the property tax on 
buildings and land shall subject to the prior 
payment of land revenue, be a first charge on 
the buildings and lands (omitting moveable pro¬ 
perty which is not relevant now.) The sale in 
pursuance of the charge unlike the sale for 
arrears of revenue under the Revenue Recovery 
Act has not tbe effect of annulling the prior 
encumbrances. Under sch. IV to the Act, a power 
of distraint and sale of the property of the de¬ 
faulter for arrears of tbe tax is conferred upon 
the Municipality. Under R. 85 (a) of the said 
schedule : 

“If any tax due from any person remains unpaid in 
whole or in part at tbe end of the period specified Id 
sub-rule (1)of rule 30 and if such person has leftBritish 
India or cannot be found, the said tax or such part 
thereof as remains unpaid together with all sums pay¬ 
able in connection therewith shall be recoverable as if 
it were an arrear of land revenue.” 

Even this limited power under R. 35 (A) attracts 
only the procedure laid down under the Revenue 
Recovery Act for the realisation of the arrears 
of revenue, but doe3 not carry with it the subs¬ 
tantive provision of law relating to the annul¬ 
ling of encumbrances under the Revenue Reco¬ 
very Act (s. 42, Revenue Recovery Act). The 
effect of S. 85 being only to create a first charge 
on the property, is there any reason to suggest 
that it is not a charge springing into existence 
‘by operation of law’ within the meaning of 

S. 100, T. P. Act. There does not appear, either 
in the language of 8. 100 , T. P. Act, or the pro¬ 
visions x)f the Madras District Municipalities 
Act any reason for concluding that it does not. 
Reliance has, however, been placed by the Court 
below and by the learned advocate for the res¬ 
pondents before me, on the line of cases where 
the charges for rent under the BeDgal Tenancy 
Act and under the Madras Estates Land Act 
have been held not to fall onder 8. 100 T. P. 
Act. The starting point for this view is the well- 
known case in 16 oal. 492, 1 a decision under the 
Bengal Tenancy Act of 1885. The landlord in 
that case obtained a decree for arrears of rent 
and wished to execute the decree by attachment 
and sale of the movable property of the tenant 
without first proceeding against tbe tenure on 
which the rent was a first charge. The conten¬ 
tion on behalf of the tenant was, that S. 100, 

T. P. Act as it then stood applied to a charge 
for rent and that the provisions of 3 . 68. I. B. 
Act, were attracted and that the landlord was 
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nofc entitled to attach movable property with¬ 
out first exhausting his remedies against the 
tenure on which the rent was a charge. The 
learned Judges held that by reason of the langu¬ 
age of S. 100 , T. P. Act, S. 68 was not made 
applicable and even if it applied after a decree 
in a suit the section could have no application. 
This was sufficient to dispose of the case, but 
the learned Judges went further and added that 
the charge under S. 65, Bengal Tenancy Act, 
was not a charge as defined by S. 100, T. P. Act, 
since the Tenancy Act which was intended to 
benefit a landlord could not be so construed as 
to deprive the landlord of the rights and reme¬ 
dies enjoyed by an ordinary judgment-creditor. 

[ 9 ] The decision therefore on the point now 
relevant, turned only on the policy of the Ten¬ 
ancy Act. This decision was followed in Madras 
in 42 Mad. 114, 2 a case under the Madras Estates 
Land Act. It was there pointed out that a charge 
under S. 100 , T. P. Act, can only arise in res¬ 
pect of payment of money and as rent under 
the Madras Estates Land Act, may be in respect 
of money or in kind, it cannot with any consis¬ 
tency be held that the charge for rent was a 
charge within the meaning of S. ICO, T. P. Act, 
in some cases and not in other cases. This view, 
however, was not accepted by Sadasiva Aiyar J. 
in 43 Mad. 786. 3 The learned Judge observes at 
page 790 : 

“With tbo preatest ro?pect (referring to the view of 
Phillips J. in 42 Mad. 114,2)1 do not Fee why if a particu¬ 
lar charge falls within the words of S. I00,it should not 
be a charge under that section because another kind of 
•barge created by the same statute does not fall within 
the Beotion. Further even rent payable in kind beoomea 
really payable in money, whenever the rent is sued for 
and a decree in the alterative for the whole rent pay¬ 
able in kind is asked for and granted.” 

The question therefore whether a statutory 
charge for rent under the Tenancy Acts is a 
eharge as defined by S. 100 , T. P. Act, turned 
mostly on the policy of the Acta and the fact 
that rent was not always payable in money. 
These difficulties do not arise in the case of a 
•barge under S. 85, District Municipalities Act, 
as the tax is always payable in money. So far 
aB I could see, there is no particular policy be¬ 
hind the provisions of the District Municipali¬ 
ties Act. Under the analogous provisions under 
the Municipalities Acts obtaining in other pro¬ 
vinces it has been held that a similar charge 
was within the purview of 8. loo, T. P. Act: see 
A. I. R. 1943 Bora. 21* and I. L. R. (1943) ALL. 
453.° The only other case to which reference has 
been made in the arguments on this point was 
the decision in 61 cal. 1047. 6 All that case lays 
down is that S. 67A, T. P. Act, does not apply 
to statutory charges and securities created by 
operation of law but only to consensual securi. 


ties created by act of parties. This conclusion 
was based on the language of 8 . 67a, T. P. Act. 
This decision is no authority in support of the 
contention of respondent. I do not line! any 
•warrant in the provisions of the District Muni¬ 
cipalities Act to hold that the charge under s. 86, 
District Municipalities Act, is not within S. loo, 
T. P. Act. This being so, under S. 100, T. P. Act: 1 

“All the provisions hereinbefore contained which; 
apply to a simple mortgage shall, so far as may bej 
apply to such a charge.” 

[ 10 ] The question of limitation applicable to 
a suit by a second mortgagee after he obtained 
a decree for sale for redemption of the first 
mortgagee purchaser is intimately connected with 
the question of the right of the second mortgagee 
purchaser against the first mortgagee purcha¬ 
ser when the second mortgagee was not im¬ 
pleaded as a party in the suit by tbe first 
mortgagee. The question of limitation there¬ 
fore and the third contention as to the effect 
upon the rights of the second mortgagee of the 
decree obtained by the first mortgagee may be 
considered together. Whatever may be the views 
of the other High Courts, so far as our Court is 
concerned, ever since 21 M. L. J. 213 7 it has been 
consistently held that the rights of the second 
mortgagee who was not impleaded as a party to 
the suit by the first mortgagee remain unaffected 
by such a suit and by sale in pursuance of that 
decree. No useful purpose is therefore served by 
reviewing tbe cases on the point and a most 
useful survey of the authorities is to be found in 
the recent decision of Wadsworth and Govinda- 
rajachari JJ. in 1947-1-M. L. J. S73. tt 

[ll] Section 91, Transfer of Property Act, 
confers upon the second mortgagee the right to 
redeem the prior mortgage and the following 
section, S. 92, defines the rights on such re¬ 
demption. Under O. 34, It. 1 , Civil P. C. it is incum¬ 
bent upon the first mortgagee to implead in his 
suit to enforce the mortgage security all persons 
interested in the right of redemption. The ex¬ 
planation to that rule makes it clear that in 
a suit by a puisne mortgagee for sale, it 
is not incumbent upon him to implead the prior 
mortgagee as a party. If the property is intend¬ 
ed to be sold in the second mortgagee’s suit free 
of encumbrance, the consent of the first mort- 
gagee is needed under O. 34, R. 12. Brule 13 of 
the said order provides the manner in which the 
sale proceeds in a sale in a puisne mortgagee’s 
suit effected with the consent of tfie first mort¬ 
gagee free of encumbrance should bo disposed of. 
It therefore follows that the right of redemption 
of the second mortgagee under S. 91 is not taken 
away by the decree and sale in tbe suit by thei 
Municipality and he is entitled to institute a suit 
for redemption. Needless to state that redemption 
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is a right which the second mortgagee could 
[exercise at his option and a liability to be dis¬ 
charged by him. The present suit therefore being 
a suit for redemption, naturally is governed by 
the period of limitation prescribed under Art. 148, 
Limitation Act, and as this is not a suit for 
enforcing payment of money Art. 132, Limitation 
1 Act, would have no application. On the plain langu¬ 
age of Arts. 332 and 148, one would have thought 
that there is no difficulty in deciding the ques¬ 
tion of limitation ^and in choosing between the 
two articles. The learned District Judge however 
relied on the decision in 47 M. L. J. 602, 9 a deci¬ 
sion of a single Judge of this Court and held 
that as a fresh suit upon the mortagage by the 
second mortgagee would now become barred 
under Art. 132 the suit for redemption is also 
barred. That decision followed a decision of the 
Calcutta High Court in 14 C. W. N. 439. 10 The 
decision of the Calcutta High Court, however, 
was not accepted by a later Full Bench of that 
Court in 57 Cal. 403. 11 The other High Courts 
have also taken the view that in a suit of this 
description the proper article applicable is 
Art. 148: see 5 Pat. 513; 12 A. I. R. 1933 Lah. 503, 13 
I. L. R. (1937) Nag. 367 14 and 45 ALL. 268. 16 All 
these decisions were reviewed and followed in a 
Jater Bench decision of this Court—which unfor¬ 
tunately is not reported—in S. A. No. 304 of 1926 
by Wallace and Ananthakrisbana Aiyar JJ. I am 
therefore of opinion that the view of the Court 
below that the suit is barred by limitation can¬ 
not be upheld. 

[12] As stated already, the right of redemption 
.of the second mortgagee purchaser has not been 
affected by the decree and sale in the suit by 
the first mortgagee. Reliance has been placed on 
behalf of the respondent on the decision of the 
Full Bench in 56 Mad. O46 10 in support of the 
contention that the first mortgagee purchaser is 
entitled to continue in possession as against the 
second mortgagee purchaser and reference was 
made to certain observations in that judgment 
at pages 858-859. The Full Bench dealt with the 
.question of the preferential right to possession 
between the purchasers in the suit by the first 
mortgagee and in the suit by the second mort¬ 
gagee in which decrees were obtained and sales 
were held, the one without impleanding the other. 
The Full Bench held that priority of the date of 
purchase of the mortgagor’s right to possession 
conferred priority of title to possession. But it 
must be noted even according to the Full Bench, 
it is only until the rights of the parties are 
worked out in a properly constituted suit this 
right to possession continues. This suit is not one 
for recovery of possession by one purchaser 
against the other, but is a suit for redemption. 
The decision, therefore, of the Full Bench, does 


not at all help the respondent. At page 861 io 
the judgment of the Full Bench it is pointed out 
that when the second mortgagee brought the pro¬ 
perty to sale after purchase in execution of a 
decree obtained by the first mortgagee purchaser 
in execution of the decree the second mortgagee 
gets ‘nothing' is wrong. He purchases something 
and that something must be worked out in a 
later suit and this is what is being attempted in 
the present suit by the appellant. I therefore do 
not see anything in the Full Bench "Which takes 
away the rights of the second mortgagee pur¬ 
chasers. I therefore hold that the District Judge 
was wrong in concluding that the second mort¬ 
gagee purchaser acquired nothing under his pur¬ 
chase and that therefore this suit was not main¬ 
tainable. 

[13] The only other question that remains to 
be considered is whether the decree for account¬ 
ing passed by the trial Court is proper or not. 
This question has been elaborately considered in 
the decision reported in 1937 M. W. N. 700. 17 In 
the light of that decision, I do not see any sub¬ 
stance in the contention urged on behalf of 
the respondent. 

[14] A further contention has also been ad¬ 
vanced by Mr. Sivaramakrishna Aiyar for the 
respondent that in any event as his client by 
virtue of his prior purchase acquired the right of 
redemption of the mortgagors he should be given 
the right to redeem the second mortgagee even 
if the second mortgagee is permitted to redeem 
the first mortgage. This contention was not raised 
in the Courts below. I will not therefore be jus¬ 
tified in permitting him to raise it for the first 
time in second appeal. 

[15] For these reasons, I reverse the decree of 
the learned District Judge and restore that of 
the District Munsif, with costs, here and the Court 
below. No leave. 

O.R.k./r.g.d. Decree reversed . 
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deotee is maintainable. An order rejecting such appli¬ 
cation is appealable under 0. 43, R. 1 (d). *27 A. I R, 
1940 Mad, 474 (F.B.) and 9 A.I R. 1922 P. C 80, Ref. 

[Paras 2, 3] 

Annotation : — (’44*Com) C. P. C , 0. 9, R. 13, N. 2, 
29; 0. 43, R. 1, N. 4. 

•(b) Civil P. C. (1908), O. 17, Rr. 2 and 3 — Claim 
proceedings under S. 30, Land Acquisition Act—A, 
one of claimants, absent on adjourned date — 
Adjournment asked for on his behalf granted on 
condition of his paying day-costs to other claimant 

B _.4 again absent on adjourned date — His vakil 

reporting “no instructions”—No day-costs paid to 
B—B proving his claim and order passed in B's 
favour — Payment of costs held was not condition 
precedent and order was one under R. 2 and not 
under R. 3. [Para 4] 

Annotation :—(’44-Com) C. P. C. O. 17 R. 2 N. 5. 

Cases referred :— 

1. (’40) I. L. R. (1940) Mad. 791 : 27 A. I. R. 1940 
Mad. 474 : 188 I. C. 447 (F.B >, Chikkana Chettiar v. 
Perumal Chettiar. 

2. (’22) 45 Mad. 320:9 A. I. R. 1922 P. C. 80 : 49 I. A. 
129 : 67 I. C. 408 (P.C.), Ramachandra Rao v. Kama- 
chandra Rao. 

3. (’46) 1946-1 M. L. J. 54 : 33 A. I. R. 1946 Mad. 
264 : 225 I. C. 332, Suryanarayananuirthi Naidu v. 
Satyanarayanamurtbi. 

4. (’36) 70 M. L. .7. 638 : 23 A. I. R. 1936 Mad. 625 : 
162 I. C. 759, Ellammal v. Karuppan Cbetti. 

5. (’36) 1936 M. W. N. 1230, Virayya v. Nagayya. 

K. V. Ramachandra Iyar — for Petitioner. 

N. Sivaramal;rishna Iyar — for Respondent. 

Order.—This petition arises out of an appli¬ 
cation for setting aside an order passed ex parte 
on a reference (L. A. C. No. 7 of 1945) under S. 30, 
Land Acquisition Act. The petitioner and the 
respondent were claimants in respect of the 
amount awarded and the reference made in that 
connection to the Subordinate Judge of Salem 
under S. 30, stood posted to 24-8-1945, when 
the respondent filed his statement. The proceed¬ 
ings were then adjourned to 19-9-1945. On that 
day, the respondent was absent and an adjourn¬ 
ment asked for on hi3 behalf was granted till 
2-10-1945 on condition that he paid Rs. 4 to the 
petitioner as costs for the day. But on 2-101945 
the respondent was again absent and his vakil 
reported “No instructions’'. The day-costs was 
not paid. The petitioner then proved his claim 
and an order was passed in his favour, the Court 
holding that he was entitled to the amount in 
dispute. The respondent thereupon filed a peti¬ 
tion under o. 9, R. 13, Civil P. C. to set aside the 
order passed in favour of the petitioner. Tho 
Subordinate Judge dismissed this petition taking 
the view that the order disposing of the reference 
under S. 30, Land Acquisition Act was one on 
merits and fell under o. 17, R. 8, Civil P. C., in 
view of the fact that the respondent who bad 
been asked to pay the day-costs committed de¬ 
fault.'He appears to have regarded the direction 
regarding day costs as a condition precedent. On 
appeal by the respondent the learned District 
Judge held that the order in L. A. C. No. 7 of 
i948 M/53 A: 54 


1945 was an order passed ex parte coming with¬ 
in R. 2 of O. 17, Civil P. C. He therefore remand¬ 
ed the application for disposal on the merits as 
the learned Subordinate Judge had not consider¬ 
ed tho question whether the respondent had 
sufficient cause for his non-appearance on 2nd 
October. It is against this order of remand that 
this civil revision petition has been filed. 

[2] It is contended on behalf of the petitioner 
that in respect of proceedings under S. 30, Land 
Acquisition Act the only remedy open to a clai¬ 
mant is to treat the order against him as part cf 
the award and appeal uudor s. 5t, Land Acquisi¬ 
tion Act to this Court, and tbftl o. J, P. 13, Civil 
P. C. ddts not apply to such proceedings. This 
contention cannot be accepted in view of tho 
decision of a Bench of this Court in i. l. r. 
(1910) Mad. 791. 1 There, it was held that a Subor¬ 
dinate Judge appointed by tho Provincial Gov¬ 
ernment under S. 3 (a), Land Acquisition Act to 
decide a dispute referred under S. 30 of the Act 
is a civil Court and that the decision therein is a 
decree and an appeal lies from such decision as 
an appeal against a decree. It is there observed 
that in the light of the Privy Council decision in 
45 Mad. 820. 2 an order determining a reference! 
under S. 30 is to be regarded as a decree and nob 
as an award. In this view, the order of the Sub-; 
ordinate Judge passed on 2-10-1945 is a decreet 
and consequently O. 9, R. 13, Civil P. C. which 1 
empowers the Court to set aside a decree passed) 
ex parte does apply. I therefore consider that; 
the application before the learned Subordinate! 
Judge for setting aside this order was competent.! 

[3] It is then argued that even if o. 9, R. 13, 
Civil P. C., applies it does not follow that O. 43, 
R. 1 (d), Civil P. C. under which orders under 
it. 13 of o. 9 rejecting an application for setting 
aside an ex parte decree are appealable, is appli¬ 
cable as the right of appeal is a creature of the 
statute and there is no provision in the Land 
Acquisition Act conferring such a right on a 
claimant. In support of this contention reliance 
is placed on the decision of a Bench of this Court 
in 1946-1 M. D. J. 54, 3 where in respect of an appli- 
cation under the Madras Agriculturists Relief Act 
it wa3 held that although S. 19A sub-s. (8) of that 
Act made tho provisions of o. 9, r. 1.3 applicable 
to proceedings under the Act it could not attract 
the right of appeal conferred under o. 43, R. i (d), 
Civil P. C. But this decision in my opinion does 
not apply to tho facts of the present case. There 
two provisions were considered with regard to 
the appealability of an order declining to set 
aside an ex parte order passed under Act 4 [iv] of 
1933: one was S. 141, Civil P. C. ( and the other 
sub-^. (3) of S. 19 -a, Agriculturists* Relief Act and 
it wa3 observed that it was difficult to see how 
either of these provisions which only made the 
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procedural provisions of the Code applicable to 
proceedings under the Act should attract the 
substantive right of appeal. Section 141, Civil 
P. C., makes the procedure provided in the Code 
in regard to suits applicable as far as it can be 
made applicable to all proceedings in any Court 
or Civil Jurisdiction. Similarly, sub s. (8) of 
S. 19 A, Agriculturists Relief Act is to the effect 
that the procedure laid down in the Civil Pro¬ 
cedure Code for the trial of a suit shall as far as 
may be, apply to applications under that section. 
|But S. 53, Land Acquisition Act which governs 
the present case is not as restrictive as either of 
the abovementioned provisions. Section 53 is 
in these words : ~ 

“Save in so far as they may he inconsistent with any¬ 
thing contained in this Act the provisions oftke Code of 
Civil 1’ioeedure shall apply to all proceedings before the 
Court under this Act.” 

I have not been shown any provision in the 
Land Acquisition Act which is inconsistent either 
with O. 9, It. 13 or with 0. 43, R. 1(d), Civil P. C. 
I therefore consider-that the appeal to the Dis¬ 
trict Judge was competent. 

[4] Lastly it is argued that the disposal of the 
reference was under o. 17, R. 3 and not o. 17, 
R. 2 , Civil P. C., and therefore the learned Subor¬ 
dinate Judge was right in dismissiug the ap¬ 
plication. I am unable to accept this contention 
also. It is no doubt true that the respondent did 
not pay the petitioner the day-costs as directed 
on 19th September 1945 but it does not appear 
from the order awarding those costs that its pay¬ 
ment wa9 a condition precedent. Even if it were, 
it is clear from the Bench decision in 70 M. L J. 

ESS 4 relied on by the learned District Judge that: 

‘‘Where no default occurring under R. 2, default 
occurs under R. 3, the Court should proceed under the 
latter provision and dispose of the case on the merits; 
but if the default consists in non-appearance, it is R. 2 
which deals with such a case specifically, that in terms 
applies.” 

The decision of a single Judge in 1936 M.W.N. 1230 6 
cited by the learned Subordinate Judge does not 
appear to apply to the facts of the present case. 
There the parties were represented and there was 
no default of appearance. 

[5] I therefore see no reason to interfere. The 
civil revision petition is dismissed w’ith costs. 

C.R.K./s.C. Petition dismissed. 


A. I. R. (35) 1948 Madras 418 [C. N. 202.] 
Gentle C. J. and Yahta Ali J. 

The Commissioner of Income-tax , Madras 
— Applicant v. R. Rm. M. Sm. Sevugan alias 
Ma7iickavasagam Chettiar — Respondent • 

Case referred No. 1 of 1946, Decided on 11-12-1947, 
referred by Income-tax Appellate Tribunal, Madras 
Bench. 

(a) Income-tax Act (1922), S. 66 (1)—Limitation— 
Order under S. 35 correcting error in order under 


S. 33 (4) does not give fresh starting point for limita¬ 
tion. 

The time during which an application can be made 
to the Appellate Tribunal under S. 66 (1), for a case to 
be stated to the High Court commences from the date 
of service of notice of the order under S. 33 (4) upon the 
parties and expires sixty days thereafter. The granting 
of an application for rectification under S. 35nnd correct¬ 
ing the error in the order is not an order within S. 33 
(4) nor one in respect of which S. 66 (1) enables a case 
to be stated. An order under S. 35 does not, therefore, 
give a fresh starting point for limitation for an applica¬ 
tion under S. 66 (1). [Para 7] 

Annotation : ( 46-Man) Income-tax Act, 8.66, N. 24. 

(b) Income-tax Act (1922), S. 66 (5) — Power ol 
High Court— Reference by Tribunal in violation ol 
provisions oi Act—High Court is not bound to ex¬ 
press opinion on question referred. 

If the Appellate Tribunal improperly or incorrectly 
makes a reference in violation of the provisions of the 
statute, the High Court is capable of entertaining an 
objection to the statement of the case, and, if it comes 
to the conclusion that it never should have been stated, 
it is not compelled to exprees an opinion npon the ques¬ 
tion referred. - [Para 9) 

Annotation : (’46 Man) Income-tax Act, S. 66 N. 19 

Case referred :—' 

1. (’40) 1940-8 I. T. R. 495 : 27 A.I.R. 1940 P. C. 158: 
I. L. R. (1940) Ear. P. C. 335 : 190 I. C. 1 (P. C.),. 
Rajendra Narayan Bhanj Deo v. Commr. of Income- 
tax, Bihar & Orissa. 

C. S. Tania Tao Sahib — for Applicant. 

S. Su arninadhan — for Respondent. 


Gentle C. J _ This reference is made by the 

Income-tax Appellate Tribunal under 8. 66 (l)» 
Income-tax Act, at the instance of the Commis¬ 
sioner of Income tax, Madras. The question* 

referred to this Court is the following : 

‘‘Whether in the circumstances of the case 'where tt 
has been held that the liability of a Hindu undivided 
family after disruption has been imposed upon the 
members thereof the order of the tribanal that the 
appeal is allowed could be sustained 1 .’ 

At the outset, learned counsel on behalf of the 
respondent-assessee, raised a preliminary objec¬ 
tion that this reference is incompetent, ana 
should not have teen made by the tribunal 
since the application by the Commissioner for a 
case to be stated, pursuant to S. 66 (l) of the c , 
was made after the expiration of 60 days 0 ow- 
mg the passing of the order by the tri banah l n 
considering this objection reference is necess ry 

to some material facts. . 

[2] Prior to 1938. the assessee was the karta 

of a Hindu undivided family. In that >ear there 
was a disruption and partition. Subsequent to 
that event, the Income-tax Officer, acting pur¬ 
suant - to the provisions of S. 34 of the Act, 
sought to assess the previous undivided family 
in respect of income which had been subjected 
•o tax. The assessment was effected on the 
issessee, as karta of the Hindu undivided family. 
Fhe assessment was upheld by the Appellate 
\ssistant Commissioner. The assessee appealed 
;0 the Appellate Tribunal an3 the appeal was 
tllowed. The order allowing the appeal was 
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made on 11th July 1944. In the statement, ex- 
pressing the reasons for the order allowing the 
appeal, it is said that 

“alter the disruption, the liability, if any, of the family 
had been imposed on a firm composed of the members 
of the divided family ; there is no provision in law for 
such imposition; the' assessment is illegal and, therefore, 
cancelled.” 

The Tribunal further observes that the merits 
had not been considered in light of the view 
expressed. The order, to which reference has 
just been made, is clearly one covering within 
the provisions of S. 33 (i) of the Act. 

[3] Section 66 (l) of the Act provides that, 
within sixty days of the date upon which service 
of an order under S. 33 ( 4 ) is made, the assessee 
or the Commissioner may, by an application in 
the prescribed form, require the Appellate Tri. 
bunal to refer to the High Court any question 
of law arising out of such order. The exact date 
upon which the Commissioner was served with 
the order made by the Tribunal on llth July 
I9f4 has not emerged, but it was not long after 
the date of the disposal of the matter by the 
Tribunal. On 5th October 1944, an application 
was made to the Tribunal by the Income-tax 
Officer to correct a statement contained in the 
statement of facts in the order; the mistake 
being, that the assessment bad been made upon 
a firm, whereas, in fact, it had been made upon 
the karta of the late joint family. That applica¬ 
tion was pursuant to s. 35 (l) and (2) of the Act. 
Sub-section (l) enables, the Commissioner or the 
Appellate Assistant Commissioner to rectify any 
mistake, apparent from the record, in an order 
passed by him. Such rectification can be made 
within four years from the date of the order. 
Sub-section (2) makes the provisions of aub-s. (l) 
applicable to rectification of mistakes by the 
Appellate Tribunal. The application for rectifi¬ 
cation received disposal by the Tribunal on 17th 
January 1945, when it directed that in the place 
of the words 

“After the disruption the liability, if any, of the 
family has now been impci*l on a firm composed of the 
members of the divided family” 

the following words be substituted : 

“The liability, if any, of the family has now been 
imposed on the disrupted members of the family, by a 
notice served on a member, who was before the disrup¬ 
tion a karta of the family, on behalf of the Hindu 
undivided family.” 

Although that rectification was made, there was 
no alteration in the order of llth July 1944, 
allowing the assessee’s appeal. An application, 
made by the Commissioner at the same time, 
praying the Tribunal to review or revise its 
order, was rejected, and properly so. 

[4] The effect of the rectification, by substitu¬ 
tion of other words in the place of those which 
had formerly appeared, is, it will be assumed, to 


make the order of the Tribunal, allowing the 
appeal, an incorrect order, since a different con¬ 
clusion would follow from the substituted words 
that follow from the words which they replaced. 
The question, which is referred in this case, 
would have, of necessity, to be answered in 
favour of the Commissioner. That would be in 
the absence of tbe Tribunal having considered 
the merits. On 7th October the Commissioner 
made an application under S. 66 (1) of the Aot, 
requiring the Tribunal, to refer to this Court the 
question as to tbe correctness of its decision in 
tbe order of llth July 1914. That application 
received disposal on the same day as the appli¬ 
cation for rectification, namely, 17th January 
1945, when the application under s. 66 (l) was 
withdrawn by the Commissioner and was dis¬ 
missed. The application to the Tribunal for a 
case to be stated, in respect of which this refe¬ 
rence has been made was preferred on 29th 
March 1945. Whilst the application, which was 
preferred on 7th October 1944 for a case to be 
stated, was made within tbe time prescribed by 
the sub-section, :tbe other application, preferred 
on 29th March 1945, was made after the limita¬ 
tion time of sixty days, provided in S. 66 (l) of 
the Act, had expired after notice of the order of 
llth July 1944, served upon the commissioner. 
But it was in time, if the order on the applica¬ 
tion for rectification made on 17th January 1947 
was an order within the contemplation of 
S. 33 (4) and S. 66 (l). 

[4a] Learned counsel for the assessee, con¬ 
tended that this reference is incompetent since 
the application made on 29bh March 1945, was 
out of time and, also, that the rectification 
directed on 17th January 1945, is not an order in 
respect of which a case can be stated. 

[5] Section 35 has limited application. It 
enables rectification to be made of any mistake, 
apparent from the record, either on his own 
motion by tbe Commissioner or the Appellate 
Assistant Commissioner or by the Appellate 
Tribunal on their own motion, or when such a 
mistake is brought to their notice by an assessee. 
Clearly that section does not enable an order to 
be reversed by revision or by review, but * 
permits only some error, which is apparent on 
tbe face of the record, to be corrected. 

[6] If the contention, on behalf of the Com¬ 
missioner, is correct, that when an order for 
rectification is made there is a fresh order by the 
Tribunal, then the consequences are somewhat 
startling. Section T3C (l) enacts that an applica¬ 
tion to the Tribunal to refer a question of law to 
this Court shall be made within sixty days of 
service of notice of the order upon the commis¬ 
sioner or the assessee, as the case may be; if tbe 
application is not made within the specified 
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period of time, then that right has gone and, it 
follows, the Tribunal has no jurisdiction or 
authority thereafter to refer any question of law, 
arising out of its order, to the Court. Rectifica¬ 
tion pursuant to S. 35 can be made within four 
years from the date of the order. If the Com¬ 
missioner’s contention be correct, then if, after 
the expiration of the sixty days prescribed in 
S. 66 (U, some rectification is made to an order, 
even three or four years later, the right given 
under S. 66 (l), which has been lost by the 
expiration of the period prescribed, is revived 
and either the Commissioner or the assessee, as 
the case may be, years after the order has been 
made by the Tribunal, can make an application 
for a case to be referred to the High Court. That 
clearly was never the intention of the Legisla¬ 
ture. In the present instance, the Commissioner 
realised the period during which the application 
was required to be made for a case to be stated, 
inasmuch as his application wa3 preferred on 
7th October 1944, which was well within the 
period prescribed by S. 66 (l) in respect of the 
other order passed by the tribunal on llth July 
1944; but that application was withdrawn and 
dismissed. Now it is sought to obtain, in another 
way, wbat was lost when the earlier application 
was withdrawn. I am unable to accept the 
argument that the rectification of an error is the 
passing of a new order, which gives a right to 
either party to apply to the tribunal requiring a 
case to be stated referring a question or questions 
for the opinion of the High Court arising out of 
the order in which correction is made. Were it 
8 4 , even a minor rectification in an order, e. g. 
of a sum of money or of a date, made after the 
limitation period in sub-s. (l) of S. G6 has 
expired, would enable an application to be made 
for a case to be stated in respect of the order, ' 
upto four years from the date of its having been 
made. Further, in the present instance, the 
rectification was not made by the Tribunal upon 
its own motion nor at the instance of the asses¬ 
see, as sub-s. (l) of S. 35 requires ; but it was 
male upon an application by the Income-tax 
authorities. 

17] In my opinion, the time during which an 
application could have been made to the tri- 
|bunal, for • a case to be stated to this Court, 
commenced from the date of service of the notice 
of the order of llth July 1944 upon the parties 
and expired sixty days thereafter. The granting 
!of the application for rectification and correotiDg 
the error in the order on l7tlHTanuary 1945, was 
not an order within s. 33 (4) of the Act nor one 
in respect of wdiich S. 66 (l) enables a case to be 
'stated. It follows that the application made on 
29th March 1946, for the present case to be stated, 
jWas out of time and the tribunal should not 


have referred this case, with the question in it, 
to this Court. 

[3] Mr. Rama Rao Sahib, on behalf of the 
Commissioner, contended that, when a case has 
been stated by the tribunal to this Court, con¬ 
taining a question, this Court has no province 
other than to express its opinion and to give its 
answer to the question; it cannot consider the 
correctness or otherwise of the reference by the 
Appellate Tribunal. If that argument is correct, 
then, assuming that the Appellate Tribunal deli¬ 
berately ignored the provisions of S. 66 (l) and 
entertained an application for a case to be stated 
long after the expiration of the limitation period, 
even when this Court is apprised of that circum¬ 
stance, it can do nothing save, in effect, abide 
the direction of the Appellate Tribunal. That is 
a position to which I certainly refuse to subscribe. 

[9] In support of that contention, reference 
was made to the observations by their Lordships 
of the Judicial Committee in (1940) 8 I. T. R. 
495 * that the function of the High Court in case 
under S. 66 of the Act is advisory only and is 
confined to considering and answering the actual 
question referred to it. In my view these obser¬ 
vations were not made with respect to the right 
of the High Court to consider the competency of 
a case referred to it. If the tribunal improperly 
or incorrectly makes a reference in violation of 
the provisions of the statute, this Court is 
capable of entertaining an objection to the 
statement of the case, and, if it comes to the 
conclusion that it never should have been stated, 
this Court is not compelled to express an opinion 
upon the question referred. 

[10] In my opinion, for reasons given, the 
preliminary objection should prevail and the 
assessee should receive his costs, Rs. 250s 

Yahya Ali J —I agree. 

c.R.K./sc. .Reference rejected. 
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SAT TAN ABAKAN A RAO J. 
Kayicliankandi Aywa Appellan * 

iriyil Kunhaikalanthan and others Res - 

j*^d 5 ABDeaI No. 1903 of 1945, Decided on 17-12- 
*7 from cfecree of the District Judge, North Malabar, 
No. 342 of 1944. 

limitation Act (1903), Arts. 142 and 144 -Suit 
ejectment on strength of title and disposse 
n _ Dispossession within 12 years : 

itber party proving possession before- 
possession — Plaintiff can ‘nvoke ? t J^ve 
jossession following title — He n 

s of ownership before dis P°^ e ^ 0 °- ren gth of his 
l person sumg in ejectment on ® . til i 0 

3 and dispossession s £ ou ^ to suit. If 

ef S55SSS .b^r^aSpo^sion or 

:ontinuance of possession is within 1- year- r 
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date ol suit as required by Ait. 142, Limitation Act in 
order to establish prior possession within the meaning 
of the first column of that article it is permissible, having 
regard to the nature of the property sueli as vacant site 
or land or having regard to the absence cf evidence of 
effective possession or conflicting evidence as to posses¬ 
sion before tbe date of dispossession, to invoke the aid 
of tbe presumption of possession following title : 16 
A. I. R. 1931 Mad. 644, Foil 27 A. 1. R. 1910 Mad. 
796 (F.B.), Ejyl. [Para 2] 

Annotation '. (’42-Com.) Limitation Act, Arts. 142 & 
144, N 15 

Cases referred : — 

1. (’31) 54 Mad. 622 : 16 A. I. R. 1931 Mad. 644 : 
133 I. C. 9, Ramanathan Cbeltiar v. Lakshmanan 
Chettiar. 

2. (’40) I. L. R. (1940) Mad. 953 : 27 A. I. R. 1940 
Mad. 796 : 192 I. C. 488 (F. B.), Official Receiver, 
East Godavari v. Govindaraju. 

3. (’89) 16 Cal. 473 : 16 I. A. 23 : 5 Sar. 321 (P. C ), 
Mohima Chundev Mazoomadar v. MoLesh Chnnder 
Neogi. 

4 (’73) 20 W. R. 25 (P. C.), Runjit Ram Pandey v. 
Goverdhnn Ram Pandey. 

K. Kill tikrishna ZIenon for Appellant. 

B. Pocker — for Respondents. 

Judgment. — The plaintiff is the appellant. 
He sned for recovery of possession of a site 
alleging that the defendant came into possession 
under an oral lease of 1932. The Courts below 
have found that the oral lease set up by the 
petitioner is false but that he has title to the suit 
property. The learned District Munsif also found 
on a consideration of the evidence adduced by 
both parties that neither side had established 
effective possession of the site till 193-2 and 
that the site was vacant. Following the de¬ 
cision in 54 Mad. 622 1 the learned District 
Munsif decreed the suit. On appeal, however, 
the learned District Judge while agreeing with 
the District Munsif in all the findings of fact 
dismissed the suit on the ground that the peti¬ 
tioner had failed to prove effective possession 
before 1932. In his view, it is not enough for the 
petitioner that he is the owner and that the 
dispossession took place in 1932, that is, within 
12 years prior to the institution of the suit but 
that he should also prove that he had exercised 
acts of ownership before 1932. In support of this 
view be relies on the decision of tbe I ull Bench 
in i. Li. r. (1910) Mad. 953 2 aud he also thinks 
that the decision in 54 Mad. G2-2 1 was overruled 
by the Full Bench. 

[23 In my opinion, the learned Judge is wrong 
in his interpretation of the decision of the Full 
•Bench. The decision in 54 Mad. 622 1 recognises 
|as does tbe Full Bench, that a plaintiff suing in 
ejectment on tbe strength of his title and dis¬ 
possession should establish not only title but also 
possession within 12 yeai-3 prior to suit and 
follows tbe very decision in 16 cal. 473, 3 which 
{is also referred to and followed in the Full 
'Bench. If once ihe petitioner establishes that 


the date of dispossession or discontinuance of pos-, 
session is within 12 years from tbe date of suit! 
as required by Art. 142, Limitation Act, in order 
to establish prior possession within the meaning 
of the first column of that article it is permis3i. 
ble, according to the decision in 54 Mad. 622 1 at 
p. 6-24 having regard to tbe nature of the pro-j 
perty such as vacant site or land or having 1 
regard to the absence of evidence of effective, 
possession or conflicting evidence as to possession 
before the date of dispossession, to invoke the aid 
of tbe presumption of i ossession following title. 
This is merely a mode of proving prior posses¬ 
sion as required by Art. 142 and tbe decision of 
the Fall Bench in I. L. R. (1940) Mad. 953. 2 In 
my view, the Full Bench does not purport to 
deal with the mode or manner of establishing 
possession and it only lays down the requisites 
to be proved in a suit falling under Art. 14-2. In 
the decision in 54 Mad. 622 1 at p. 624 it is stated: 

“But the possession to be proved is such possession, 
as tbe property is capable of or such as has been the 
normal method of user. When each party who claims 
possession is unable to prove any acts of effective pos¬ 
session and therefore the normal method of po-session 
is not referable to any such act, possession must follow 
title, siuce the defendants are no more able than the 
plaintiff to claim effective possession for 12 years before 
suit. Possession in such circumstances is with the party 
holding title.” 

This view of the law is based cn the decision of 
the Privy Council in 20 \v. R. •25.'* If the law 
were otherwise and the owner of land which is 
either vacant or is of no immediate use to him 
refrains from exercising acts of ownership he 
would lose the property even though the dispos¬ 
session was within 12 years from tbe date of tbe 
institution of the suit. He, however, should not 
allow the person who trespasses upon the pro¬ 
perty to continue in possession for more than 
12 years from the date of trespass. Thus a 
person who purchased a vacant site in 1920 is 
entitled to keep it vacant without putting it to 
any use but if another person dispossesses him 
in 1936 the owner should institute his suit before 
12 years from 1936 expire and is entitled to 
invoke the presumption of possession being with 
owner during the period from 1920 to 1936. So 
far as I could see tbe Full Bench does not stand 
in tho way and does nob disentitle the owner 
from relying on such presumptive proof. Tbe 
view of the learned District Judge that the 
petitioner must prove effective possession by 
adducing evidence of acts of possession as owner 
is erroneous and the decision of the Full Bench 
has not in any way altered the law as laid down 
in 54 Mad. G22 1 at p. 624, which was also followed 
in other cases. 

[3] For these reasons, I am unable to agree 
with the decision of the learned District Judge 
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and his decision is therefore reversed and that 
of the District Munsif is restored with costs here 
and in the Courts below. No leave. 

C.R.K./D.s. Appeal allowed. 

A. I. R. (35) 1948 Madras 422 [C. N. 204.] 

Govinda Menon J. 

Kapa Kasi Viswanadham — Petitioner v. 
Bondili Madan Singh and others — Bespon - 
dents. 

Criminal Revn. No. 1235, Cri. Revn. Petn. No. 1121 
of 1947, Decided on 28-1-1948, from order of Stationary 
Sub-Magistrate, Bezwada Taluk,D/- 5-9-1947. 

(a) Criminal P. C. (1898), S. 494—Magistrate pass¬ 
ing order under, need not be one empowered to pro¬ 
nounce final judgment — Section includes prelimi¬ 
nary register case as well. 

The words “in other cases before judgment is pro¬ 
nounced” in S. 494 provide for the extreme limit or 
the ultimate point of time up to which a case can be 
withdrawn and not that the Court which is empowered 
to pronounce final judgment alone, is competent to 
grant permission. The expression is wide enough to in¬ 
clude a preliminary register case as well : 31 Mad. 543 
and 19 A. I. R. 1932 Cal. 699, Ref. [Para 3] 

Annotation:—(’46-Com) Cr. P. C. S. 494 N. 6. 

(b) Criminal P. C.(1898), S. 494—Magistrategiving 
consent to Public Prosecutor to withdraw pro¬ 
secution—Reasons need not be recorded. 

In permitting the Public Prosecutor to withdraw from 
the prosecution under S. 494 the Court is not bound 
to record its reasons for giving consent. It is not per¬ 
missible to import into the language of the section 
words which are not there : 4 I. C. ll2G (Mad.), Foil.; 
11 A. I. R. 1924 Pat. 283 ; 19 A. I. R. 1932 Lah. 363; 
32 A. I. R. 1945 Born. 147 and 25 A. T. R. 1938 Nag. 
76, Eel. on ; Calcutta and Rangoon view dissented 
from. [Paras 5 A 7] 

Annotation:—(’46-Com) Cr. P. C. S. 494 N 5. 

(c) Criminal P. C. (1898), S. 439 — Discharge of 
accused —High Court will not interfere unless Ses¬ 
sions Court is first moved — Criminal P. C. (1898), 

S. 494. 

High Court will not entertain a revision against a 
discharge by a Magistrate where the aggrieved party 
has not first moved the Sessions Court, or the District 
Magistrate. [Para 8] 

Annotation: — (’46-Com) Cr. P. C. S. 439. N. 23 
Pt, 3; S. 494 N 10. 

Cases referred: — 

1. (’08) 31 Mad. 543 : 9 Cr L. J. 80, Emperor v. Mahe- 
6wara Kondayva. 

2. (’33) 60 Cal. 233 : 19 A.I.R. 1932 Cal. 699 : 142 I.C. 
891 : 34 Cr. L. J. 433, Giribala Dasi v. Madar Goji. 

3. (’09) 5 M L T 216 : 4 I. C. 1126 : 11 Cr. L. J. 193, 
In re Sadayan. 

4. (’23) 2 Pat. 708 : 11 A. I. R. 1924 Pat 283 : 77 I.C. 
734 : 25 Cr L. J. 446, Gulli Bhagat v. Narain Singh. 

5. ( 21) 48 Cal. 1105 : 8 A. I. R. 1921 Cal. 259 : 64 
I. C. 280 : 22 Cr. L. J. 760, Rajani Kanta v. Idris 
Thakur. 

6. (’18) 22 C. W. N. 69 : 5 A. I. R. 1918 Cal. 485 : 41 
I. C, 998 : 18 Cr L. J. 886, Umesli Chandra Boy v. 
Satisb Chandra Roy. 

7. (’22) 26 C. W. N. 880 : 11 A. I. R. 1924 Cal. 382 *. 

71 I. C. 693 : 24 Cr L. J. 229, Jagat Chandra v. Kali- 
xnuddi Sardar. 

8. (’32) 19 A. I. R. 1932 Lah. 368 : 136 I. C. 714 : 

83 Cr L. J. 337, Lakshminarain Varma v. Mahomed 
Hanif. „ 


9. (’23) 1 Rang. 756 : 11 A. I. R. 1924 Rang. 168 : 81 
I.C. 930:25 CrL.J. 1106, Abdul Gani v. Abdul Kadar. 

10. (’45) I. L. R. (1945) Bom. 141 : 32 A. I. R. 1945 
Bom. 147 : 218 I. C. 257 : 46 Cr L. J. 434,Ratanshah 
Kavasji v. Kebi Behramsha. 

11. ( 38) 25 A. I. R. 1938 Nag. 76 : I. L.R.(1939) Nag. 
35 : 172 I. C. 130 : 39 Cr L J 65, Dattatraya Govind- 
rao v. Emperor. 

A. Raniachandran—lox Petitioner. 

T\ Rajagopalachari, M. V. Ganapathi and M. 
Ranganadha Sastri —for Respondents. , 

Public Prosecutor and Asst. Public Prosecutor 

—for the Crown. 

Order— p. R. c. no. 2 of 1946 on the file of 
the Sub-Magistrate, Bezwada taluk, was a pro¬ 
secution against the present respondents for 
offences under various sections.of the Penal Code 
relating to rioting, theft, criminal trespass and 
dacoity. After the enquiry had proceeded for some 
time, the Assistant Public Prosecutor, Bezwada, 
filed a memorandum dated 5th September 1947, 
before the Sub-Magistrate under S. 494, Criminal 
P. C., requesting that he may be permitted to 
withdraw the prosecution against the accused. 
On the receipt of this application, the learned 
Sub-Magistrate passed the following order: 

“The Assistant Public Prosecutor, Grade II Bezwada 
is permitted under S. 494, Criminal P. C. to with¬ 
draw the prosecution in the case as per the orders of 
the Government and the District Magistrate, Kistnft and 
the accused are discharged.” 

As is to be inferred from this order, the District 
Magistrate, Kistna had forwarded to the Sub- 
Magistrate a copy of a telegram received by him 
from the Provincial Government directing him 
to withdraw P. R. C. No. 2 of 1916 and C. C. 
No. 512 of 1916 on the file of the same Sub- 
Magistrate. Both the cases have accordingly been 
withdrawn and the respective accused dis¬ 
charged. . 

[2] The present petition is by one Kapa Kasi 
Viswanadham stated to be the complainant and 
p. W. l in P. R. C. No 2 of 1946 requesting this 
Court to interfere under the power’s of revision 
and set aside the order of discharge on the ground 
that the learned Sub-Magistrate has not, * n 
giving the consent of the Court for the Public 

Prosecutor to withdraw the case, ®* erC,se , 19 
judicial mind regarding the desirability or other- 

wise of granting 

given any reasons why the permission was gran¬ 
ted. In support of this application a long affidavit 
by the petitioner has been produced and there 
is als o a counter-affidavit answering the various 
allegations contained in the petitioner’s affidavit. 

In the light of the conclusion I have come to on 
the question of law I do not propose to discuss 

the allegations and the conn ter- allegations or 
give an opinion on the merits. My learned brother 

Yahva Ali J. admitted the revision adding a 
note that no reason for withdrawal is given in 
the telegram or in the Magistrate s order. 
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[3] The first argument of the learned counsel 
for the petitioner is that S.494, Criminal Proce¬ 
dure Code, does not authorise the Court to grant 
permission to withdraw a preliminary register 
case for the reason that in such a case a Sub- 
Magistrate cannot pronounce “judgment”. It is 
strenuously contended that it is only in cases 
where the Court is empowered to pronounce a 
judgment that leave to withdraw can be granted. 
According to the learned advocate the section 
■can apply only to Courts where there are jury 
trials in which case part one of the first clause of the 
section will apply and to other Courts which are 
empowered to pronounce judgment in the case. 
The basis of the argument is that an order of 
discharge is. not a judgment and the case can 
proceed to judgment only when the full trial i3 
over. Reliance is placed on the observation of 
Pinhey J. in 31 Mad, 513 1 where that learned 
Judge was of the view that an order of discharge 
was not a judgment. A judgment is an order in 
a trial terminating in either the conviction or 
the acquittal of the accused. The other learned 
Judge, Munro J. did not express any opinion as 
regards the meaning of the term judgment. Grant¬ 
ing that an order of discharge does not. amount 
to a judgment, does it necessarily follow that 
the first clause of S.‘ S9i does not apply to a Court 
which is not empowered to pronounce judgment 
in any particular case from granting permission 
for withdrawal ? In GO Cal. 288* Mukerjee J. agree¬ 
ing with Remfrey J. was of the view that there 
is no such restriction. The first clause wherein the 
words “in other cases” occur merely describes a 
class of cases and does not imply that the trial 
has reached any particular stage. The words “in 
other cases before judgment is pronounced” pro¬ 
vide for the extreme limit or the ultimate point 
of time upto which a case can bo withdrawn 
and not that the Court which is empowered to 
pronounce final judgment alone, is competent to 
grant permission. Nothing has been suggested 
why I should not agree with the views expressed 
by the learned Judges of the Calcutta High 
Court especially in view of the circumstances 
that the longstanding practice for more than 
half a century in all the Courts in our province 
has been the same. Even in a preliminary regis¬ 
ter case, it is open to the Magistrate under S. 209, 
Criminal P. C. after recording evidence to 
decide whether it is a case triable by himself or 
whether the same should be committed to a 
Court of Session. Therefore S. 209, Criminal 
P. C. gives ample power to a Magistrate enquir¬ 
ing into cases triable by a Court of Session or 
the High Court to convert what was initiated as 
a preliminary register case into a calendar case. 
The words in S. 209 “unless it appears to the 
jMagistrate that such person should be tried 


before himself or other Magistrate in which case 
he shall proceed accordingly” afford ample 
authority for holding that a case which was a 
preliminary register case in it3 initial stage can 
become one in which the Magistrate can pro¬ 
nounce judgment so that it seems to me that the 
expression in 9. 494, Criminal P. C. “in other 
cases before judgment is pronounced” is wide 
enough to include a preliminary register case 
as well. 

[ 4 ] On the second point, there is a sharp 
cleavage of opinion among the various High 
Courts. So far as our Court is concerned, in 
dealing with the powers of withdrawal under 
S. 494, Criminal P. C., it has been held as long ago 
as 1908 in 5 M. L. T. 2IG 3 that neither the public 
prosecutor nor the Judge is called on to give 
any reasons for his action, that is, either in the 
application to withdraw or in granting permission 
to withdraw. Tho learned Judges there dis¬ 
agreed with the view expressed in cri. R. c. 
No. 274 of 1907. Perusing the records in that 
case, I find that it wa3 a case where during the 
course of the hearing before a Sessions Court, 
from the evidence of a certain witness it was 
found that the accused did not commit the crime 
but that the witness himself was responsible. On 
that, the public prosecutor withdrew the case on 
the suggestion of the Court. The learned Judges 
who considered the correctness of this withdrawal 
in revision were of opinion that reasons should 
have been given. In the peculiar circumstances 
of that case it may very well be that it was 
desirable to give some reasons. But the Bench 
which decided 5 M. L. T. 216 s took a different 
view. Neither the appellant’s learned advocate 
on the one side nor the Public Prosecutor and 
Mr. Rajagopalachari on the other, have been 
able to show any decision of this Court either 
dissenting from the view expressed by Wallis 
and Abdur Rahim JJ. or concurring with it. In 
view of the circumstance that this decision 
has stood for nearly forty years without being 
questioned, I am bound to follow the same. 

[5] The matter does not rest there alone. In 
2 Pat. 70S 4 Mullick and Macpherson JJ. after 
discussing the question at some length have dis¬ 
sented from the view taken by the Calcutta 
High Court in is cal. 1105, 5 22 C. W. N. GO 6 and 
2G c. w. N. 8S0. 7 The learned Judges have held, 
interpreting the section as it stands, that there 
is no provision of law compelling a Magistrate 
to record his reasons for granting permission to 
withdraw and that it would be to overstate the 
law to say that reason should be given. Section 494 
does not expressly require the Court to give any 
reasons for consenting to the withdrawal nor i3 
there any provision which compels a Court to 
write a reasoned judgment establishing the pro- 



421 Madras 


P. X. S. Aiyar y. K. J. Nathan 


A. I. R 


priefcy of the order. It is further laid down that 
when a discretion has been exercised by a Court 
of competent jurisdiction which is not, on the 
face of it arbitrary, the High Court as a revi- 
sional Court will neither enquire into the rea¬ 
sons for such withdrawal nor interfere with it 
especially at the instance of a private party. 
The learned Judges of the Patna High Court 
did not make any reference to the decision in 5 
M. L. t. 21G 3 but their reasoning and conclusion 
are the same even though expressed in stronger 
terms than that of our Court. In A. I. R. 1932 
Lah. 3GB, 8 the same view has been expressed by 
Harrison J. agreeing with the opinion of the 
Patna High Court in 2 rat. 70S 4 and disagreeing 
with the view taken by a single Judge of the 
Rangoon High Court in 1 Rang. 75G. y Here also 
no reference to the Madras case is made. In 
I. L. R. (1945) Bom. 141, 10 N. J. Wadia and 
Sen JJ. dissenting from the Calcutta High 
Court’s view and agreeing with the views of 
our Court and of the Patna High Court, ex¬ 
pressed the opinion that in permitting the public 
prosecutor to withdraw from the prosecution 
under S. 494, Criminal P. C., the Court is not 
bound to record its reasons for giving consent. 
That the same is the view taken by the Nagpur 
High Court will be revealed by the decision in 
a. i. R. 1938 Nag. 7G, 11 where Grille J. expressed 
the opinion that it is desirable no doubt to give 
reasons for giving permission to withdraw a 
case but to say that it is essential to give reasons 
is overstating the law. The Code of Criminal 
Procedure makes no such requirement. I need 
hardly add that I am bound to follow the judg¬ 
ment of this Court in preference to that of other 
Courts. 

[Gl I have already stated that the Calcutta 
High Court has consistently taken a different 
view: vide the decisions in 4S Cal. 1105, 6 22 
C.W.N. GO 6 and 2G c. w. N. SSO. 7 The Rangoon 
Court also agrees with Calcutta. 

[7] I do not think it permissible to import 
into the language of the section words which are 
not there. There are many sections in the Code 
where the giving of reasons is made obligatory, 
as for example, Ss. 263 (h), 203 and 209 and vari¬ 
ous other sections. It is not the function of the 
Court to add to the statute by laying down that 
reasons should be given when S. 494 makes no 
mention of such a thing. For the above reasons 
I hold that it was not obligatory upon the 
Magistrate to record any reasons for the with¬ 
drawal and since it is not shown that he has 
acted arbitrarily or in any unjudicial manner, 
the^rder of discharge cannot be interfered with. 

fs] There is another circumstance which has 
to be considered in deciding whether this Court 
should exercise the revisional powers. There is 


nothing to show that P. w. l, the complainant 
objected to the public prosecutor withdrawing 
the case. On the other hand, it is stated for the 
respondents that both the case and the counter 
case were ■withdrawn, that the present petitioner 
wa3 an accused in the counter case and he had 
the benefit of a withdrawal of the case against 
him. That was the reason why he did not object 
to the withdrawal of the case in which he was 
the complainant. The learned counsel for the 
petitioner has not denied this fact nor has he 
proved to my satisfaction that the complainant 
did not acquiesce in the withdrawal of p. R. C. 
No. 2 of 194G. That was another remedy open to 
the complainant by moving the Sessions Court 
to set aside the order of discharge if really he had 
a just cause for complaint. Ordinarily, this 
Court will not entertain a revision against a 
discharge by a Magistrate #whero the aggrieved 
party has not moved the Sessions Court, or the 
District Magistrate before coming up to this 
Court. The petitioner here has not availed him¬ 
self of that remedy as well and this is a cir¬ 
cumstance against this Court entertaining hi3 
application for revision. This revision petition 
is accordingly dismissed- 

C.R.K./R.G.D, Revision dismissed. 


A. I. R. (35) 1948 Madras 424 [C. N. 205.] 

Govinda Menon J. 


P. N. S. Aiyar—Petitioner v. K.J. Nathan 
— Respondent. 

Criminal Revn. No. G12 and Cri. Revn. Petn.No. 507 
cf 1947, Decided on 10-2-1948, to revise order of Chief 
Presidency Magistrate, Egmore, Madras, D/- 9-6-1947. 

(a) Criminal P. C. (1898), S. 200 - Examination 
of complainant on oath —Complainant mere ^ 
admitting contents oi complaint on solemn ainr- 
mation as true —This is no examination. 


'he examination of the complainant contemplcted by 
00 signifies that the Magistrate ought to interrogate 
i on the allegations or averments contained in the 

iplaint to test whether they are prima factev ruei or 
, Where the contents of the complaint are admittecr 
e correct on solemn affirmation by the complawan*. 
:annot be said that this is an exammatfon of 
iplainant either on oath or otherwise. All that t^be 

iplainant has done insuchacas ., 

Court that the averments ment.oned in th^ com 

nt are true. 1 J 

nnotation :: ('46-Ccm) Cr. P. C. S. 200 N. 13. 

,) Criminal P. C. (1898), S. 202 (l)-Before issue 
rocess, complainant must be examined on oatn 
’residency Magistrate is not excused— Omissioa 
xamine—Irregularity is not curable Cri 
3. (1898), S. 537. 4 . , 

; is on obligatory duty on the My „ 

ponement of the issue of process by . a. 
:e officer to enquire into the case, to exam 
plainant on oath under the provisions aib.^ 
imperative necessity of examining a complainant 
ath has not been dispensed with in the c - 
iidency Magistrate. Discretion given to him to m*- 
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pense with the examination on oath does not mean 
that he can do away with any kind of examination at 
all. There is no difference between any other Magis¬ 
trate and a Presidency Magistrate in the case of examin¬ 
ing the complainant before the postponement of the 
issue of process and the ordering of an inquiry under 

8 202 (1) : 11 A.I.R. 1924 All. GG4 and 22 A I R. 193o 
All. 745 Bel on ; 19 A. I. R. 1932 Sind 58, Distongs, 

9 All. 666, Bef.\ 35 Mad. 606 and G Bom.L R. 662, 

held no longer good lato in view of amendment o/ 
section. [Para 3] 

The failure by the Presidency Magistrate to observe 
this mandatory provision of the Code canuot be cured 
by 9. 537. The non-examination ou oath is not an 
error, omission or irregularity in the complaint. It is 
a non-observance of a mandatory provision of law, the 
infraction of which, is a disregard of an express provi¬ 
sion of law as to the mode of enquiry undoes suchisnpt 

a mere irregularity such as can be remedied by S. 537. 

[Para 6] 

Annotation :—(’46-Com.) Cr. P. C., S. 200 N. 16, 27 
S. 202 N. 20. 

Cases ref erred :— . „ 

1. (’24) 11 A. I. R. 1924 All. 664 : 83 I. C. 73o : 26 

Cr. L. J. 176, Rekba Chamar v. Emperor. 

2. (’35) 22 A.I.R. 1935 All. 745 : 58 All. 129 : loo I.C. 
1070 : 3G Cr. L. J. 860, Bhagwandas v. Emperor. 

3. (’12) 35 Mad. GOG : 12 I. C. 526 : 12 Cr. L. J. 550, 
In re, Yelu Nathan. 

4. (’87) 9 All. 666, Queen-Express v. Murphy. 

5. (’04) G Bom. L. R. 662 : 1 Cr.Ii. J. 750,In re Meeru- 

bai Shaik Hussain. 

6 . (’32) 19 A. I. R. 1932 Sind 58 : 25 S. L. R. 4G8 : 
136 1. C. 767 : 33 Cr. L. J. 330, Hoshin Moosa v. 
Mrs. Ci. Booth. 

7. (’98) 25 Mad. 61 : 28 I. A. 257 : 8 Sar 1G0 IP. C.), 
Subramania Iyer v. King-Emperor. 

K. V. Bamascshan — ior Petitioner. 

B. T. Sundararajan and M. Srinivasagopalam — 

for Respondent. 

Santosh for the Crown Prosecutor— for tbo Crown. 

Order_The complainant in c. c. no. 1292 

of 1947 on the file of the Court of the Chief Presi¬ 
dency Magistrate is the petitioner in this crimi¬ 
nal revision case, which is to revise the order of 
the learned Magistrate dated 9th June 1947 dis¬ 
missing the complaint under S. 203, Criminal 
P. C., oil the ground that there were no suffi¬ 
cient reasons to proceed with it, any further. 
The lower Court took the complaint on file and 
forwarded the same to the Commissioner of 
Police for investigation under S. 202 and for the 
submission of a report by 16 th May 1947. Accor¬ 
dingly, the police enquired into the matter and 
submitted their report to the lower Court. After 
. considering this report, the learned Magistrate 
found that there was no justification for proceed¬ 
ing with the complaint and dismissed the same. 

[•2] It may bo said at the outset that the com¬ 
plaint was not an oral one, but had been redu¬ 
ced to writing before presentation to the Court 
and its contents were read over and explained 
to the complainant on 2nd May 1947, when it 
was presented; and he admitted the same to be 
correct on solemn affirmation administered in 
the presence of the learned Magistrate. Accord¬ 
ing to the record of the proceedings before the 


lower Court, it is found that tho complainant 
was not examined on oath by the Chief Presi¬ 
dency Magistrate. 

[3] The learned counsel for the petitioner 
contended before me, that it was obligatory on 
the Magistrate to examine the complainant on 
oath uiTder the provisions of S. 200, Criminal 
P. C., before postponement of the issue of pro¬ 
cess and directing investigation by the police 
officer; and in this case, since such a course 
had not been followed by the Magistrate, hi.s 
procedure in rejecting the complaint under 
S. 203 is illegal. The question therefore for 
consideration is how far the provisions of 8 . 200, 
read with proviso to S. 202, are applicable to the 
facts of the present case. Section 200 proviso (b> 
lays down that where the Magistrate is a Presi¬ 
dency Magistrate, the examination contemplated 
by the earlier portion of the section may or may 
not be on oath as the Magistrate in each case 
thinks fit. But in any case, unlike any other 
Magistrate who, when taking cognizance of an 
offence on complaint, is obliged to examine the 
complainant on oath, a Presidency Magistrate is 
given the discretion to dispense with the exami¬ 
nation on oath but the power is not given to him 
to completely do away with, any kind of examina¬ 
tion at all. What has happened before the lear. 
ned Presidency Magistrate in the case m { 
question, is that the contents of the complaint wore* 
admitted to be comet on solemn affirmation byj 
the complainant. It cannot be said that this is an 
examination of the complainant either on oath 
or otherwise. All that the complainant has done 
is, to state before the Court that the averments 
mentioned in the complaint are true and noth¬ 
ing more. The examination of the complainant 
signifies that the Magistrate ought to interrogate 
him on the allegations or averments contained 
in the complaint to test whether they are prima 
facie true or not. Nothing like that has been 
done in the present case. 

The proviso to S. 202 (l) is as follows: 

“Provided that, safe, where the complaint has been 
made by a Court, no such direction shall be made un¬ 
less the complainant.has been examined on oath under 
the provisions of S. 200.” 

This proviso was, for the first time, enacted 
when the Code was amended in 1923 . Even 
then, the whole of thi 3 provision was not in 
existence. The words “save where tho complaint 
has been made by a Court” were inserted only 
by an Amending Act, Act II of 1926. For tbe 
purpose of the present case, this addition to tho 
proviso is immaterial. What we have to find out; 
is whether on the proviso as it stands now, it isj 
an obligatory duty on the Magistrate before 
postponement of the issue of process by directing! 
a police officer to enquire into the case, to exa-' 
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|mine the complainant on oath under the provi¬ 
sions oi S. 200. That there is such an obligation 
cast upon the Magistrate is clear from the words 
of the section itself. If any authorities were 
necessary, they are found in the decisions in 
A. r R. 1924 ALL. 6G4 1 and A. I. R. 1935 ALL. 
1 45." Loth these cases dealt with the complaints 
before ordinary mofussil Magistrates and not 
before a Presidency Magistrate. In 35 Mad. G 06 , 3 
Spencer J. has observed that a Presidency 
Magistrate may dismiss a complaint under S. 203 
on a police report without examining the com¬ 
plainant. The verification on oath of a complai¬ 
nant before a Magistrate is a sufficient compli¬ 
ance with the provisions of S. 203. The omission 
to examine will, at the most, amount to an 
irregularity of the description covered by s. 537, 
Criminal P. C. The learned Judge relies upon a 
decision of the Allahabad High Court in 9 ALL. 
G 06 . 4 It has to be observed that this decision 
was long prior to the insertion of the proviso in 
S. 202 (l). One can safely assume that when 
the proviso was inserted, the framers of the 
statute were aware of the decision in 35 Mad. 
COG 3 and the proviso was enacted with the object 
of making that decision no longer of any binding 
authority. Mr. B. T. Sundararajan for the accu¬ 
sed argues that the words “unless the complai¬ 
nant has been examined on oath under the pro¬ 
visions of S. 2C0” denote that if no examination 
on oath is compulsory under s. 200 , it will not 
l>e necessary for the Presidency Magistrate to 
examine the complainant on oath where he 


“where such examination is prescribed by the 
Code” and they were properly omitted by the 
amendment. If these words had been there, it 
could have been successfully contended that there 
was no obligation upon the Court to examine a 
complainant on oath where the Magistrate is a 
Presidency Magistrate. The omission of those 
words and the insertion of an exemption where 
the complaint is by a Court make it absolutely 
clear that there is no difference between any 
other Magistrate and a Presidency Magistrate 
in the case of examining the complainant before 
the postponement of the issue of process and the 
ordering of an inquiry under S. 202(1). 

[il Mr. Sunderarajan relies upon a decision 
in G Bom. L. R. 6G2 6 as authority for holding 
that only when a written complaint made before 
a Magistrate, is obscure or vague, is the Magis¬ 
trate bound to examine the complainant at suffi¬ 
cient length for the purpose of clearly ascertain¬ 
ing the allegations on which the complaint is 
made; and when, however, the complaint is 
made in writing and is sufficiently clear, it may 
frequently be a sufficient compliance with 8. 202, 
if the Magistrate reads it over to the complai¬ 
nant and he is asked on oath to subscribe it. No 
doubt, this decision of Chandavarkar and Aston 
JJ. was passed on a Criminal Revision Case 
from a Presidency Magistrate but at the time, it 
was passed on 18th July 1904, the proviso to 
S. 202 ,"was not in the Code. The other decision 
which he invited my attention to, was one by 
the Court of the Judicial Commissioner of Sind 


postpones the issue of process. I am unable to 
agree with this contention. If it had been the 
intention of the Legislature to dispense with the 
examination on oath of a complainant by a 
Presidency Magistrate, where he postpones the 
issue of process, the section would have been 
worded thus: 


Provided that save where the complaint has been 
made by a Court or to a Presidency Magistrate no such 
direction shall be made unless the complainant has been 
examined on oath under the provisions of S. 200.” 

In the absence of any words to that effect in the 
section it is impossible to hold that the impera¬ 
tive necessity of examining a complainant on 
oath inserted by the proviso has been dispensed 
with in the case of a Presidency Magistrate. 
That this view is correct is seen from the report 
of the joint committee on the bill to amend the 

c ^• Proce ^ UL ‘? Code, published in the Gazette 
of India, part 5, dated 9th September 1922 , page 
256 at 200 where it is stated as follows : 


r P n,U in 1 tbat Presidency Magistrates should l, 
requned to examine the complainant and to record hi- 

m CaS6S a the , Courfc intends to postpon. 

S 202 (!) ” Pr ° CeSS ° rdet any ^^7 u£le: 


The unamended proviso contains the words 


reported in a. I. R. 1932 Sind 5S.° All that I 
need say is that the revision petition there, did 
not arise from any order of a Presidency Magis¬ 
trate as in this case. 

[5] Apart from authority, on- principle also 
the above view is essentially justified. It may be 
that when a complainant is examined on oath by 
the Magistrate, more facts are likely to be elici¬ 
ted than are originally obtained front a com¬ 
plainant. Where the complaint is oral, an exami¬ 
nation will certainly elucidate matters to a great 
extent and when it has been reduced to wnnng 
an examination would probably clarify the si ua- 
tion. In either of these categories, before the 
Magistrate sends the complaint to the police for 
enquiry, he should ascertain the truth or false¬ 
hood of the complaint by an examination on 
oath of the complainant. 

[6] The failure by the Magistrate to °^ aer 7® 
this mandatory provision of the Code cannot be 
cured, in my opinion, by S. 537, Criminal P. • 
The non-examination on oath is not an 
emission or irregularity in the complaint. It i3 
a non-observance of a mandatory provision, oj 
law, the infraction of which, is, according to thel 
decision of their Lordships of the Judicial! 
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Committee in 25 Mad. 61 7 a disregard of an ex¬ 
press provision of law as to the mode of enquiry 
and as suoh was not a mere irregularity such as 
could be remedied by S. 537, Criminal P. C. It is 
an illegality whiph goes to the very root of the 
proceedings. I am therefore of opinion that the 
learned Chief Presidency Magistrate has erred 
in law in not complying with # the provisions of 
S. 202, Criminal P. C. The order of the learned 
Magistrate is set aside and he is directed to en¬ 
quire into the matter afresh by examining the 
complainant on oath and dispose of the com¬ 
plaint according to law, in the light of the obser¬ 
vations in this judgment. 

[7] I desire to be distinctly understood that 
this judgment of mine should not, in any way, 
be interpreted as either, accepting or rejecting 
any of the allegations made in the complaint. I 
am expressing no opinion whatever, on the mer¬ 
its of the complaint. 

C.R.k./r.g.d. - Order set aside. 


A. I. H. (35) 1948 Madras 427 [C. N. 206.] 

Govinda Menon J. 

In re Swaranath Bhatia — Appellant. 

Criminal Appeal No. G22 of 1947, Decided on 28-1- 
1948, from ordW of Chief Presidency Magistrate, 
Egmore, Madras, in C. C. No. 548 of 1947. 

(a) Defence of India Rules (1939), R. 122 — Pre¬ 
sumption under, does not apply to partnership. 

In Rale 122, the words "other body corporate" can¬ 
not apply to a partnership registered or unregistered. 
Consequently, the presumption under R. 122 regarding 
the offence committed by corporations cannot apply to 
the case of a partnership. [Para 6} 

(b) Defence of India Rules (1939)—Interpretation 
— General Clauses Act (1897). 

The Defence of India Rules should be interpreted in 
accordance with the principles laid down in the General 
Clauses Act. [Para 6] 

(c) Defence of India Rules (1939), Rr. 121, 123-A, 
and 5—Partnership contravening Order (Madras 
Cotton Cloth and Apparel (Exports) Control Order 
1946) passed under Rules—Every partner is liable 
—Burden to prove exculpating circumstances is 
on him— Madras Cotton Cloth and Apparel (Ex¬ 
ports) Control Order (1946), Rr. 4 and 7. 

According to S. 3 (39), General Clauses Act, a person 
includes a partnership and in R. 5, Defence of India 
Rules, if a partnarsWp fails to secure compliance with 
the Orders made under the Defence of Iudi|i Rules 
such partnership should be deemed to have contra¬ 
vened the provisions of the rules. But partnership as 
such has no existence apart from the individuals cons¬ 
tituting the firm. Therefore every partner who fails 
without lawful excuse to secure compliance with such 
Order shall be deemed to have contravened the provi¬ 
sions of the Order. The Madras Cotton Cloth and 
Apparel (Exports)■ Control Order. 1946, was ono pro¬ 
mulgated under the Defence of India Rules and if 
there had been a contravention of the terms of a 
licence granted under that Order, by the export of 
more than 10,000 yards of cloth permitted by the 
licencd, every partner of the firm which has exported 
these goods shall be deemed to have contravened the 
provisions of the Order. The burden, according to 


R. 123-A of proving that circumstances exculpating 
him exist is on such partner. It is not the duty of the 
prosecution to prove that the accused contravened the 
provisions of the Order without lawful excuse and had 
knowledge of the contravention: 34 A. I. It. 1947 l’. C. 
135 and 1897 A. C. 383. Disting. [Paras 7, 'JJ 

(d) Interpretation oi Statutes—Schedule—Madras 
Cotton Cloth and Apparel (Exports) Control Order, 
1946—Schedules torm part of the enactment. 

Schedules attached to the Madras Cotton Cloth and 
Apparel (Exports) Control Order, 1946, form part of 
the Order. [Para 12] 

Crises referred :— 

1. (’47) 1947 2 M. L. .1. 328 : 34 A. I. R. 1947 P. C. 
135 : .26 Pat. 460 (P. C.|, Srinivasa Mall v. Emperor. 

2. (1897) 1897 A. C. 383 : 66 L. J. P. C. 73 : 76 L. T. 
572, Bank of New South Wales v. Piper. 

V. Sivaprasad —for Appellant. 

The Public Prosecutor for tho Crown Prosecutor — 
for the Crown. 

Judgment. —Against his conviction for hav¬ 
ing abetted the contravention of Rr. 4 and 7, 
Madras Cotton Cloth and Apparel (Exports) 
Control Order, 1946, and thereby committed an 
offence punishable under R. 81 (iv) read with 
R. 121 , Defence of India Rules, and the sentence 
of fine of Rs. 300 imposed on him by the learned 
Chief Presidency Magistrate, Madras, Swara¬ 
nath Bhatia, a partner in the firm of Yiswanath 
Prem Prakash appeals to this Court and what 
I have to decide is how far the appellant can be 
charged with the liability for the crime. 

[ 2 ] The facts are practically admitted. The 
appellant is one of the partners of the aforesaid 
firm and* accused 2 before the lower Court 
was said to be the other partner. As there 
was no tangible evidence to prove that he (ac¬ 
cused 2 ) had any connection with the Madras 
branch, the learned Chief Presidency Magistrate 
discharged him under S. 253 (l), Criminal P. C. 
The partnership of Yiswanath Prem Prakash had 
been given by the Textile Commissioner Madras, 
permit no. 68916, Ex. P. l granting leave to ex¬ 
port 10,000 yards of cloth from Madras to Amrit¬ 
sar in East Punjab. ()n 27-6-194G, presumably 
acting on this permit, six bale3 of cotton texti¬ 
les containing 18372 yards of cloth were booked 
for despatch at the Salt Cotaurs goods shed by 
P. W. 5, an agent and carting contractor,engaged 
by one Ram Datta, an employee of tho firm; 
which bales of cloth had been handed over to 
r. w. 5 by the said Ram Datta for despatch. 
Accordingly, p. \v. 5 signed the consignment 
forms and risk note and the six bales were deli¬ 
vered over to the railway at the Salt Cotaurs 
goods shed. On information received p. w. l the 
Textile Control Officer, Madras, seized these 
bales on 4-7-194G while they were being loaded 
and after further investigation, a charge sheet 
was filed against the appellant for the offence 
mentioned above. 

[3] The appellant’s defence was that these- 
goods were booked by mistake by Ram Datta, 
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bis Punjabi clerk and that the appellant himself 
was not in Madras at that time and knew no¬ 
thing about the consignment, lie further pleaded 
tnat he was not a partner in the firm, but no de¬ 
fence evidence was let in to prove these pleas. 
A‘ter ample discussion, the learned Magistrate 
had no hesitation in holding that the appellant 
v>as a partner in the firm, though he agreed 
with the contention raised by the defence that 
the appellant had been temporarily absent from 
Madras during the period when the offence was 
committed. 

[4] Mr. Sivaprasad for the appellant raised 
three points on the above findings for he did not 
dispute the conclusion arrived at by the lower 
Court that the appellant was a partner. The lear¬ 
ned counsel argued the appeal accepting the 
findings of the lower Court and submitted that 
on the questions of law, the appellant was enti¬ 
tled to an acquittal. The first of such points was 
that the presumption under R. 122 , Defence of 
India Rules, regarding the offence committed 
by corporations cannot apply to the circumstan¬ 
ces of the present case; for the partnership in 
question will not come within the meaning of 
the expression “other body corporate” in R. 122. 
r I he expression “body corporate” should be read 
as ejusdem generis with the word “company” 
and should be applied to such legal entities as a 
corporation created by a Royal Charter or a co- 
operative society or other bodies which do not 
come within the definition of the term “com¬ 
pany”. 

[ 5 ] A partnership as defined in the Indian 
Partnership Act is not a corporate body because 
it has no existence separate from its members. 

A body corporate is a juristic person legally 
authorised to act as a single individual and par¬ 
takes of the nature of an artificial person created 
by a Royal Charter or an Act of the legislature 
and having authority to preserve certain rights 
in perpetual succession. The learned advocate 


perpetual succession certain rights, which being 1 
conferred on natural persons only would fail in 
process of time. The several members of the 
corporation and their successors constitute but 
one person in law. Apart from the partners, the • 
partnership has no legal existence (ss. 24 and 25 
Partnership Act). In view of these definitions 
and especially because the word “other” in B. 122 
denoting thereby that the body corporate must 
be something analogous to a company mentioned 
immediately preceding and particularly owing to 
the nature of the rights and liabilities of a part¬ 
ner in a partnership known under the Indian] 
Partnership Act, I am inclined to hold that the 
words “other body corporate” cannot apply to a 
partnership registered or unregistered. The view 
of the lower Court that a partnership is a “com¬ 
pany” is patently unsound. 

[6] I may add that the prosecution has not 
rested its case in the lower Court on R. 122 ; but 
the main reliance had been on R. 121 which is 
in the following terms: 

“Any person who attempts to contravene, or abets, 
or attempts to abet, or does aDy act preparatory to, a 
contravention of, any of the provisions of these rules 
(or of any order made thereunder), shall be deemed to 
have contravened that provision (or as the case may be 
that order).” _ 

The learned Public Prosecutor contends that 
it is this rule that is applicable and when read 
along with Br. 5 and 123-A, there can be no doubt 
that an individual partner is guilty of any off¬ 
ence committed by persons acting for and on 
behalf of the partnership. It is undisputed that 
the Defence of India Rules should be interpreted) 
in accordance with the principles laid down in 
the General Clauses Act. Section 3 (39), General- 
Clauses Act,.is in the-following terms : “Person 
shall include any company or association or body 
of individuals whether incorporated or not.” 
Substituting this definition for the word per¬ 
son in R. 121, it is abundantly clear that a part¬ 
nership comes within R. 121. Rule 6, Defenoe of 


invited my attention to the difference between 
a partnership and a company enumerated in 
Salmond on Jurisprudence, 10th edition at page 
329. In Bouviers Law Dictionary edited by* 

h. Rawle vol. 1 at page 443, a corporation is 
defined as : 

“A body, consisting of one or more natural persons, 
established by law, usually for some specific purpose 
and continued by a succession of members.” 

It is an artificial being created by law and 
composed of individuals who subsist as a body 
politic under a special denomination with the 
capacity of perpetual succession and of acting 
within the scope of its Charter as a natural per¬ 
son. In Wharton’s Law Lexicon, 13th edition, 
page 226, a corporation is stated to connote 
an artificial person established for preserving in 


India Rules, is as follows : 

“If any person to whom any provision of these rules 
relates or to whom any order made 
;hese rules is addressed or reJaJes, or w o - . • 

nation, possession or control of any fend. buildicg, vehi 
de, vesfjpl or other thing to wh ch such provu- on e- 
atesor in respect of which such order is made -(a) fails 
vithout lawful authority or excuse, himself or in re 3 - 
iecfc of any 'land, boilding, vehicle, vessel or other 
hing - of which he is in occupation, possession or cont- 
ol to comply, or to secure compliance, with such pro¬ 
ton or order, or (b) evades, or attempts to evade, by 
ny means such provision or order:—he shall be deemed 
0 have contravened such provision or order and 
hese Rules the expression “contravention” with its 
rammatical variations includes any such failure, e*“- 
ion or attempt to evade.” 

[7j Analysing this complex sentsnee in.to its 
omponent parts, the portion of the appli- 
able to the present case will real th is: 1 If any 
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person (partnership) to whom any order made in 
pursuance of these rules relates fails without law- 
tul excuse to secure compliance with such order, he 
shall be deemed to have contravened such order.” 
Reading this with R. 123-A which lays down 
that where a person is prosecuted for contrave¬ 
ning any order made under those rules, the bur¬ 
den of proving that he had excuse for the same 
shall be on him, it is clear that the onus of pro¬ 
ving the excuse is on the appellant in this case. 
In my judgment, Rr. 5, 121 and 123.A are the 
provisions of the Defence of India Rules appli- 
jCable to the present case. According to the Gen¬ 
eral Clauses Act, a person includes a partner¬ 
ship and in R. 5, if a partnership fails to secure 
compliance with the orders made under the De¬ 
fence of India Rules such partnership should be 
deemed to have contravened the provisions of 
the rules. Now, partnership as such has no exist¬ 
ence apart from the individuals constituting the 
tlrm. This is an undisputed fact. Therefore, every 
partner who fails without lawful excuse to secure 
compliance with such order shall be deemed to 
have contravened the provisions of the order. 
There can be no doubt that the Madras Cotton 
Cloth and Apparel (Exports) Control Order, was 
one promulgated under the Defence of India 
Rules aud if there had been a contravention of 
the terms of a licence granted under that Order, 
by the export of more than 10,000 yards, every 
partner of the firm which has exported these 
goods shall be deemed to have contravened the 
provisions of the Older. The burden, according 
to R. 123-A of proving that circumstances exouL 
pating him exist, is on such partner. 

[8] On this aspect of the case Mr. Sivaprasad 
argues on the authority of the recent decision of 
their Lordships of tho Privy Council in 1947 - 
2 M. L. J. 328 1 that their Lordships have held 
that there is no ground for saying that offences 
against the Defence of India Rules are within 
the limited and exceptional class of offences 
which can be held to be committed without a 
guilty mind. I fail to see how this decision can 
be applied to tho present case. It is not disput¬ 
ed that the export of more than the permitted 
quantity of cloth was not justified or that it'was 
not done by tho firm without knowing that such 
export was an offence. The firm purported to 
act in pursuance of the authority conferred by 
the permit which on its face shows that only 
10,000 yards can be exported. Any export in 
excess of that quantity was done knowingly and 
with a due perception that the act is one°prohi- 
bited by the rules. If that is so, the contraven¬ 
tion committed “by the person” was with the 
knowledge that it was a crime. Applying R. 5 
when any member of the partnership fails to 
secure compliance with the provisions of the 


oidor, he should be deemed to have contravened 
the order and according to R. 123-A. t!,o burden 
or proving that he had excuse was on him. In 
the particular case before the Judicial Committee 
their Lordships found as a fact that the first 
appellant knew about the offence committed 
there. What the High Court had held was 
that even if appellant 1 there, Lad not been 
proved to have known of the unlawful acts of 
appellant 2 ho would be liable on the ground 
that no question of mens re a arose where 
the master is criminally liable for the acts of 
the servant. After discussing the evidence in 
the case, their Lordships found that appel¬ 
lant l there knew about the unlawful act of 
appellant 2 . No question of partnership arose 
before the Judicial Committee. 

Co] Mr. Sivaprasad further contended that it 
was the duty of the prosecution to prove that 
the accused contravened the provisions of the 
order without lawful excuse and that in spite! 
of R. 123-a tho burden was on the prosecution to 
prove knowledge on tho part of the ai pellant 
I am not prepared to accept this argument. 
Rule 123-A categorically and specifically states 
that the burden of proving that the person had 
excuse shall be on him and when once it is con¬ 
ceded that the person includes the partnership 
which means every member of it, I have no 
doubt whatever that the onus is ou the appellant 
to show that he had excuse. The re is nothing to 
show in the case that the appellant attempted 

to secure compliance with the provisions of the 
Order. 

[ 10 ] Mr. Sivaprasad relied upon certain ob¬ 
servations of the Privy Council in (1S37) a c 
333, - at pages 339 and 390. Having read that 
judgment carefully I fail to see how the obser¬ 
vations of their Lordships are applicable to the 
present case. 

Clip Tho next argument of Mr. Sivaprasad is 
that there 13 no proof that the appellant had 
anj guilty mind. If I am right in my conclu¬ 
sion on the interpretation of Rr. 5, m aud 

123-a, it seems to me that this argument is also 
untenable. 


[ 12 ] A further argument advanced by Mr. 
Sivaprasad is that the schedule to the Madras 
Cotton Cloth Dealers Control Order which shows 
the form in which the permit is to be granted 
and the conditions to be observed by the licensee 
does not form part of the Order and therefore 
any contravention of the conditions contained 
in the permit will not tantamount to a contra, 
vent.on of the Order. There is no reason tof 
suppose that the schedule does not form part of 
the Order. The schedules to an enactment like 
the various schedules to the Criminal Procedure 
Code are all parts of the Code and I am not 
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.prepared, without any compelling authority, to 
Ibold that the schedule is not a part of the Order. 

[13] The last question is as regards the sen¬ 
tence. I do not think it necessary to impose a 
fine of Rs. 300 on the appellant for an act com¬ 
mitted by his servant at a time when he was 
not in Madras. He is found guilty of the 
offence because of the special provisions of Rr. 5, 
121 and 123- A, Defence of India Rules. I would 
therefore reduce the line to a sum of rs. 100 . 
M ith regard to the order of confiscation of the 
bales of cloth, I hold that there is no special 
reason why the three bales which, according to 
the learned Magistrate, contained the approxi¬ 
mate excess yardage attempted to be exported, 
should be confiscated. I set aside the order of 
confiscation and direct that the three bales in 
the condition in which they are now will be re¬ 
turned to the firm of Viswanath Prem Prakash. 

ith these modifications the appeal is dismissed. 
Mr. N. Srinivasan on behalf of the appellant’s 
advocate asks for leave to appeal to the Federal 
Court. This judgment does not deal with tho 
interpretation of any section of the Constitution 
Act or of any Order in Council. Section 205 has 
therefore no application. Leave is refused. 

c.r.k./r.g.D, Appeal dismissed. 

A. I. R. (35) 1948 Madras 430 [C. N. 207.] 
Horwill and Rajamannar JJ. 

Sakhamuri Peraya and another — Appel¬ 
lants v. Nimmaraju Kondayya and others — 
Respondents. 


(b) Civil P. C. (1908), O. 8, R. 6 —Suit for unpaid 
purchase money — Claim by vendee for mesne 
profits can be set off. 

In a suit by the vendor for unpaid purchase money 
in respect of sale of certain land the amount due to the 
vendee as mesne profits can be set off, as both the 
claims arise out of the same cause of action, viz. 
because the sale had not been given effect to. [Para 8] 
Annotation: (’44-Com.) Civil P.C., O. 8, R. 6, N 4, 9 

(c) Civil P. C. (1908), O. 8, R. 6—Suit for unpaid 
purchase money—Counter claim for mesne profits 
beyond 3 years not allowed. 

In a suit by the vendor for unpaid purchase money 
in respect of sale of certain land, a counter claim by 
the defendant vendee for mesne profits beyond a period 
of 3 years from the suit, cannot be allowed. [Para 10J 
Annotation : (’44-Com.) Civil P. C., O. 8, R. 6, N. G. 

Cases referred : 

1. (’38) 1938-2 M. L. J. 362 : 25 A. I. R. 1938 Mad. 
801 : 179 I. C. 240, Venkadari Somappa v. Official 
Receiver, Bellary. 

2. (’33) 55 All. 503 : 20 A. I. It. 1933 All. 449 : 143 
I. C. 836, ltup Narain Singh v. Har Gopal Tewari. 

3. (’21) 43 All. 555 : 8 A. I. R. 1921 AH. 232 : 63 I.C. 
366, Shyam Sarup v. Nandram. 

4. (’97) 20 Mad. 452, Ramaswami Kottadiar v. Muru- 
gesa Mudali, 

5. (’04) 27 Mad. 7, Kothandarama Ravuth v. Muru- 
gesa Mudaliar. 

6. (’38) 47 M. L. W. 366 : 24 A. I. R. 1937 Mad. 717; 
176 I. C. 600, Lingappa v. Official Receiver, Bollary. 

7. (’43) 1943-1 M. L. J. 166 : 30 A. I. R. 1943 Mad. 
453:213 I.C. 110, Dharmasamarajayya v. Sanknmma. 

8. (’45) 1945-1 M. L. J. 472 : 32 A. I. R. 1945 Mad. 
388, Ratnavelu Chettiar v. Francisou Udayar. 

9. (’33) 65 M. L. J. 588 : 20 A. I. R. 1933 Mad. 795 : 
145 I. C. 965, Offioial Assignee, Madras v. Sampatb 
Naidu. 

10. (’15) 29 M. L. J. 733 : 2 A. I. R. 1915 Mad. 972 ; 

29 I. C. 439, Nabi Sab v. Murukuti I’apiah. 

11. (’27) 53 M. L. J. 218 : 14 A. I. R. 1927 Mad. 619: 
101 I. C. 619, Muthuswami Pillai v. SandaDa Yelan. 


Appeals Nos. 600 and 601 of 1915, Decided on 
28-11-1947, from decrees of Sub-Judge, Guntur, in O. S. 
Nos. 69 and 73 of 1943 respectively. 

(a) Provincial Insolvency Act (1920), S. 28(2)— 
Sale deed executed before presentation of insolven¬ 
cy petition, but registered subsequently — Validity 
— Sale held valid — Registration Act (1908), S. 47 
and T. P. Act (1882), S. 43. 


A sale deed was executed by the insolvent before tbe 
insolvency petition was filed, but its registration took 
place in the course of insolvency proceedings. In a suit 
for unpaid purchase money brought on the annulment 
of the adjudication. 


Held that even assuming that the sale took place 
during the course of insolvency proceedings, the sale 
was valid and binding on the parties: Case latv discus- 
Sed ' [Paras 5, 6 and 7] 

Dicta : There is no statutory prohibition against the 
sals of property by an insolvent after insolvency procee¬ 
dings have been initiated. The vesting of tbe property 
in the Official Receiver is for the benefit of the creditors; 
ana so does not purport to affect transactions between 
the msolvent and other persons except in so far as they 
effect the administration of the insolvent’s estate for 
the benefit of the creditors. As far as the parties to tbe 

SoIT■£ m“4 e 9 a ; Foil are <>£*£»■ 

Ao 6 ;. C s m e! £t tration Act - & «. N. 3. 


iV. S. Ramachdndra Rao—lot Appellants. 

K. Kamesuara Rao, B. S. Ramchandra Rao — for 
Respondents. 


Horwill J.— On loth August 1931, the plain¬ 
tiff in O. S. No. 69 of 1943, hereafter referred 


to as the plaintiff, and defendants in O. S. No. 69 
of 1943, hereafter referred to as defendant 5, exe¬ 
cuted a sale deed, Ex. D. 3, for R9. 8000 in 
favour of defendant 1 (in O. S*No. 69 of 1943). 
Rs. 1100 were paid in cash and the remaining 
Bs. 6900 were to be paid before the Sub -Regis¬ 
trar at the time of the registration. As the plain¬ 
tiff and defendants were not willing to have the 
document registered, defendant 1 on 24th Novem¬ 
ber 1931 presented the document before the Sub- 
Registrar for compulsory registration. It was 
subsequently registered on 1st December 1981. In 
the meanwhile, on lSth November 1931, I. P- No. 
119 of 1931 was filed by a creditor to adjudicate 
defendant 5 an insolvent. He was so adjudged 
on 3rd September 1932. Proceedings were then 
instituted by the Official Receiver to have the 
alienation evidenced by Ex. D. 3 set aside. It 
was declared void against the Official Receiver 
under 9 . 53, Provincial Insolvency Act, by the 
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Subordinate Judge, but in appeal to the District 
Judge the sale was set aside under s. 4 of the 
Act, the order under S. 53 being cancelled. The 
matter was brought up to the High Court in C. 
R. P. No. 1664 of 1943; but when that petition 
came before King'J., the attention of the learned 
Judge was drawn to the circumstance that defen¬ 
dant 5 had entered into an arrangement with his 
creditors and that the adjudication has been 
annulled under s. 35 on 26th August 1944. With¬ 
out deciding the case on its merits, King J. held 
that the petition was unnecessary and dismissed 
it. 0. S. No. 69 of 1943 was filed by the plaintiff 
on 6th August 1943 for the recovery of the unpaid 
purchase money. Defendant 1 prayed for a set¬ 
off of the amount due to him as mesne profits 
for the period he was kept out of possession. A 
few days later, on loth August 1943, defendant 1 
filed o. S. No. 73 of 1943 for possession and future 
mesne profits. 0. S. No. 73 of 1943 was decreed 
in favour of defendant 1 . 0. S. No. 69 of 1943 
was also decreed, the set-off being allowed to the 
extent of three years* mesne profits, the remaind¬ 
er of the claim being held to be barred by limi¬ 
tation. The plaintiff and defendants have filed 
joint appeals against these decrees, and defen¬ 
dant 1 has filed a memorandum of cross-objec¬ 
tions with regard to the disallowance of mesne 
profits beyond the three years immediately pre¬ 
ceding the suit. 

[ 2 ] Defendant l’s main argument is that for 
the purpose of insolvency proceedings the date of 
the.sale must be denned to be 1st December 1931 , 
the date of the compulsory registration and not 
10th August 1931, the date on which Ex. D. 3 was 
executed. Then since the adjudication dated 
back to isth November 1931, the date on which 
I- P. No. 119 of 1931 was presented, the alienation 
took place during the course of the insolvency 
proceedings and was therefore void, because 
under s. 28 , Provincial Insolvency Act the pro¬ 
perty has vested in the Official Receiver. 

[3] The authority for the argument that in 
insolvency proceedings the date of the transac- 
tion must be deemed to be the date of the regis¬ 
tration and not the date of sale, despite the 
provisions of S. 47, Registration Act, is based on 
the judgment in (1938) 2 M. L. J. 362, 1 of Madha- 
van Nair and Stodart JJ. who bad to consider a 
case where the registration had taken place with¬ 
in three months of the insolvency, but where the 
execution of the sale deed was said to have been 
more than three months before the date of insol¬ 
vency petition. The question that fell for deci- 
Bion was whether a petition under S. 54 would 
lie. They held that the transfer was not com¬ 
plete until it was registered; and relying on the 
wording of s. 54 of the Act that a transfer by 
Way of mortgage is deemed fraudulent and void 


if executed within three months from the date of 
execution, said: 

"If he (the insolvent) does so (presents the instru¬ 
ment for registration) and the instrument is registered, 
he is doing something which is void if an insolvency 
petition is presented within three months.” 

The learned Judges then went on to consider the 
argument of Mr. Somayya that since the trans¬ 
feree had presented the deed for compulsory 
registration, the act of registration was not the 
act of the transferor. They said: 

"Can it be said that the transferor does not convey 
the property when the registration which is an essential 
part of the conveyance is ellected against his will.' We 
think not. But if the transferor conveys the property 
he must be held to have done everything oeo-arv t > 
the conveyance. The registration therefore is in effect 
the act of the transferor. Practically speaking when he 
has duly executed the document and with the intention 
that it should be registered has delivered it to the 
transferee who is entitled to present it for registration — 
he has irrevocably consented to tbe registration, and 
when on account of bis subsequent denial of execution 
the document is ultimately registered under b. 7-3, 
Registration Act, that registration must be held to have 
been effected on bis behalf and with his consent.” 

[ 4 ] With respect, we feel that although it is 
true when the transferor executed the document 
he intended that the document should he regis¬ 
tered; yet he did not contemplate that the regis¬ 
tration would be delayed until some time within 
three months of tbe presentation of an insolvency 
petition. In this case, as in the case before those 
learned Judges, the transferor was not a party 
to the registration. He had executed the deed 
more than three months before the insolvency 
petition was filed, at a time, as far as we know, 
when he had no reason to expect that a creditor 
would file an insolvency petition against him. 
Although, therefore, he knew that the document 
would have to be registered yet he had no reason 
to think that it would not be registered until 
within three months of the filing of an insolvency 
application. However that may be, the learned 
Judges did not purport to lay down the general 
proposition that S. 47, Registration Act was not 
meant to apply to any transaction which was 
the subject of insolvency proceedings, the learned 
Judges merely considering the question whether 
if the registration took place within three 
months of the filing of an insolvency application, 
an application under s. 54, Provincial Insolvency 
Act would lie. 

[5] Even if we assume that the sale took 
place during the course of the insolvency pro. 1 
ceedings, we do not agree with the learned' 
advocate for the appellant that tbe transaction' 
was void for all purposes, merely because under 
S. 28, Insolvency Act the property vested in the 
Official Receiver. Admittedly, there is no statu¬ 
tory prohibition against the sale of property by 
an insolvent after insolvency proceedings have 
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been initiated; and so the argument can only 
proceed on the basis that the insolvent had no 
property with which he could deal. The vesting 
of the property in the Official Receiver is for the 
benefit of the creditors; and so does not purport 
to affect transactions between the insolvent and 
other persons, except in so far as they affect 
'the administration of the insolvent’s estate for 
the benefit of the creditors. As far as the parties 
to the transaction are concerned, they are bind- 
jing on them. The effect of an alienation by the 
nsolvent was considered by a Bench of the 
Allahabad High Court in 55 ALL. 503, 2 which 
purported to follow another decision of the same 
Court in 43 ALL. 555* and the learned Judges 
there pointed out that there being no statutory 
prohibition to such a transfer it is binding on the 
parties. 

[6] The validity of such a transfer has also 
been upheld upon an interpretation of S. 37, 
Provincial Insolvency Act as to the effect of an 
annulment of the adjudication. The matter has 
come before this Court on many occasions, the 
first being as early as 20 Mad. 452, 1 which was 
followed in 27 Mad. 7.° These decisions were at 
a time when the law governing insolvency was 
the Indian Insolvency Act 11 and 12 vict. 1 S 48 . 
The learned Judges relied inter alia on the use 
of the words “null and void” in that statute. In 
subsequent legislation these words have not been 
used; but we find no reason to think that the 
effect of the later statutes was any different from 
wlmt it was at the time when 20 Mad. 452 4 and 
27 Mad. 7 6 were decided. The effect of the present 
S. 37 has been considered by Beasley C. J. in 
47 M. L. W. 366, G King J. in 1943-1 M. L. J. 166 7 
and Somayya J. in 1945-1 M. L. J, 472, 8 and the 
learned Judges have held that the effect of the 
annulment of the adjudication relates back to 
the date of the adjudication and i3 as if no 
adjudication had taken place, except as regards 
the acts of the Court and the Official Receiver 
which are validated by that section. Section 37 
says: 

"Where an adjudication is annulled, all sales and 
dispositions of property and payments duly made, and 
all acts theretofore done, by the Court or receiver, 
shall be valid; but, subject as aforesaid, the property of 
the debtor who was adjudged insolvent ehall vest in 
such person as the Court may appoint, or, in default of 
any such appointment, shall revert to the debtor to the 
extent of his right or interest therein on such condi¬ 
tions (if any) as the Conrt may, by order in writing, 
declare.’* 

Somayya J, very pertinently points out in 1945-1 
M. L. J. 472, 8 that if the annulment was not to 
have retrospective effect, there would be no need 
for the clause validating acts done by the Court 
or by the receiver, as they would be valid; 
because they were done at a time when the 
insolvent had. been adjudicated and before the 


adjudication had been annulled, and so bad 
jurisdiction to do the acta they did. If, however, 
the annulment were to date back to the date of 
adjudication, it would, unless validating clauses 
were introduced, have the effect of setting at 
naught all that they had done to disturb the 
rights in property created by the Court and the 
receiver. 

[7] It further seems to us that 8. 43, T. P. 
Act can be evoked by defendant 1; for at the 
time when the sale was executed the insolvent 
had every reason to believe that he had title to 
the property and he in fact, together with the 
plaintiff, purported to transfer the whole title to 
defendant 1. If on account of subsequent insol¬ 
vency proceedings, title could not be conveyed, 

. then, by virtue of S. 43, defendant 1 became entit¬ 
led to the property as soon as the insolvency pro¬ 
ceedings had been annulled and title restored to 
defendant 5. On this point, Mr. Ramachandra 
Rao has referred to the decision of Beasley C. J. 
and Bardswell J. in 65 M. L. J. 588,° where the 
learned Judges considered whether an alienation 
made by a reversioner conveyed title to the 
transferee upon the reversioner’s subsequently 
becoming entitled to the property. It had been 
held in two decisions of this Court, \. e., 29 
M. L. J. 733 10 and 53 M. L. J. 218 11 that title 
would pass to the transferee; but Beasley C. J. 
and Bardswell J. held that such a transaction 
offended the provisions of S. G (a), T. P. Act, 
because all that the reversioner had to convey 
was a spes successionis. IJ made no difference, 
they thought, that the reversioner purported to 
convoy more; for to hold otherwise would enable 
parties to overcome the obstacle of 8.6 (a), 

T. P. Act and to convey what could not by that 
section be conveyed. The learned Judges realised 
that the illustration of S. 43, T. P. Act suggested 
that such a transfer would be good; but they 
held that the illustration was bad law. Even if 
65 M. L. J. 588 9 was rightly decided, it can 
certainly be distinguished from the transfer now 
under consideration. The parties to Ex. D-3 
certainly had no intention of avoiding t e pro- 
hibition in S. 6 (a). T. P. Act At the time when 
Ex. D-8 was executed, the insolvent not merely 
had a spezsuccessionts bnt, with the plaintiff, foil 
right and title to the property which they sought 
to°convey by that document. If, because of the 
subsequent insolvency proceedings, defendant 5 
was unable to convey any title, title would pass 
to the transferee as soon as the obstacle was 
removed and defendant 5 re-obtained title to 0 

property. . . 

[8] -With regard to the appeal against 
decree in O. SJNo. 69 of 1943, it is farther argued 
on behalf of the plaintiff and defendant 5 tha 
the lower Court ought not to have allowed so® 
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8 t off. Some of the arguments of Mr. Rama- 
chandra Rao cannot be heard, because they were 
not raised in the memorandum of appeal; but 
there remains for consideration the contention 
that the claims for mesne profits and for the 
junpaid purchase money did not arise out of the 
same cause of action. The cause of action in 
the suit arose because the sale had not been 
given effect to, in that the consideration for the 
sale bad not been paid. Effect had further not 
been given to the sale, because possession was 
not allowed to remain in the hands of the 
transferee and was subsequently retained by the 
transferor. That gave rise to defendant l’s claim 
for mesne profits. Both claims therefore arose 
because the sale had not been given effect to. We 
can therefore see no obstacle to the set off on 
this ground. 

[3a] Another argument is that the decree that 
was passed was a joint decree in favour of the 
plaintiff and defendant 5, whereas the sat off 
could be against the plaintiff alone; for mesne 
profits could not be granted against defendant 5 
who had not himself obtained possession, his 
share of the property having been enjoyed by the 
Official Receiver. We find, however, that although 
it is _true that the Official Receiver obtained 
possession of defendant 5’s share of the land, the 
proceeds were utilised for discharging the debts 
of the creditors and thereby enabling defendant 5 
to eDter into a composition with them. Defen¬ 
dant 5 therefore derived the same benefit from 
the land as if he had enjoyed it directly. So in 
equity defendant 1 was entitled to ask that the 
mesne profits from defendant s’s half share of 
the land, as well as from the plaintiff’s half 
share, should be set off against the amount due 
to the plaintiff and defendant 5 by way of un¬ 
paid purchase money and subsequent interest. 

[9] It is argued that the mesne profits decreed 
by the lower Court were estimated in an arbi¬ 
trary manner and not based on any sound 
principles. Although the passages read out to us 
from the judgment perhaps suggest that this was 
so, we find that there was a considerable body 
of evidence bearing on this question; and we are 
not prepared to say that the lower Court did not 
arrive at the figure of rs. 30 an acre on materials 
before it. 

[ 10 ] A memorandum of cross objections hd^ 
been filed by defendant l against the disallow¬ 
ance by the lower Court of mesne profits beyond 
a period of three years, despite the fact that it 
allowed interest to the plaintiff and defendant 5 
from the date of the transaction. The ordinary 
rule is that a counter claim can only be allowed 
if it is not barred by time. Certain exceptions 
are recognised, such as in accounts between a 
trustee and a cestui que trust or where the claim 
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arises out of mutual accounting. Such an excep¬ 
tion has been made to claims arising out of a 
mortgage, where the value of the mesne profits 
has to be taken into account to ascertain what is 
due under the mortgage deed: but we are not 
prepared to extend tbo recognised exceptions to 
the relations between a vendor and a vendee. It 
is true that since the plaintiffs ought to enforce 
bis vendor’s lien, the decree will bear some re¬ 
semblance to a mortgage decree; but the rela¬ 
tionship between the parties is altogether different 
from that between a mortgagor and a mortgagee. 

fill A slight modification of tbo decree is 
however necessary. It has been pointed out that 
the suit was not a simple money suit and that 
the decree has declared a charge. The charge 
however existed even before the suit was filed 
and so was not created by the decree. A preli¬ 
minary decree should therefore have been passed, 
giving time to defendant 1 to pay the amount 
decreed. 

[ 12 ] The appeals are therefore dismissed with 
costs, one advocate’s fee, except that the decree 
of the lower Court will be modified by drawing 
it up in the form of a mortgage decree giving 
defendant 1 six months from this day in which to 
pay the sum due. The memorandum of cross- 
objections is dismissed with costs. 

C.R.K./V.B.B. Appeals dismissed. 


A. I. R. (35) 1948 Madras 433 [G. N. SOS.] 
S.\tyanarayana Rao J. 

Mythili Avnnaland another—Petitioners v. 

R. Mahadeva Ayyar and others — Respondents. 

Civil Revn. Petn. No 1115 of 1946, Decided on 
17-11-1947, to revise order of Sub-Judge, Cuddalore 
D/- 19 9-1946. 

Civil P. C. (1908), O. 33, Rr. 5 (d-1) and 6 (Mad.) 
— Opposite party is entitled to adduce evidence to 
show that suit is barred by law. 

Rule 5 (d-1) (Mad.) of O. 33 clearly says that “Where 
the suit appears to be barred by any law tbc petition 
should bo• rejected" and liberty is given under R. 6 to 
adduce evidence n?t only to the applicant but also to 
the contesting opposite parties. It would, therefore, be 
open to them to show that the suit is barred either by 
res judicata or by limitation. The Court, therefore, is 
not justi6ed in shutting out evidence on behalf of tbo 
opposite parties on this point : C. It. p. N' 0 . 1055 of 
1915 and C. It. P. No. 10 of 1946, Rcj. [Para 1] 

Annotation : (’44-Corn.) Civil 1>. C., 0. 33, R. 5 , 
N. 5. 

Cases referred :— 

1. C. R. P. No. 1055 of 1945, ltamaswami Udayar v. 
Karuppan Chettiar. 

2. C. It. P. No. 10 of 1946, Yenkatappa Bhatta v. 
Ramayya Bhatta. 

Advocate-General and V. Ramasivami Iyer _ 

for Petitioners. 

K. Parasurama Iyer— lor Respondents. 

Order. — This revision petition is against the 
order of the learned Subordinate Judge of 
Cuddalore granting leave to respondent l 
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to sue as a pauper. Three questions were raised 
before the learned Subordinate Judge by the 
contesting respondents: (l) whether the appli¬ 
cant was a pauper; (2) whether the allegations 
in the application show a cause of action ; (3) 
whether the suit is barred by law. On all the 
three points the learned Judge found in favour 
of the applicant and granted leave. So far as 
points 1 and 2 are concerned, there is no ground 
for interference in revision here. So far as the 
third point is concerned the learned Judge, in 
my opinion, has not correotly interpreted the 
provision in O. 33, R. 5, cl. (d-1) and R. 6, Civil 
P. C. The view of the learned Judge is that this 
question also can be decided only on the bare 
allegations in the petition and that the contest¬ 
ing respondents were not entitled to adduce any 
evidence. The rule as amended by our Court, 
clearly says that 'Where the suit appears to be 
barred by any law the petition should be reject¬ 
ed” and liberty is given under R. 6 to adduce 
evidence not only to the applicant but also to 
the contesting respondents. It would, therefore, 
be open to them to show that the suit is barred 
either by res judicata or by limitation. The 
learned Judge, therefore, is not justified in shut¬ 
ting out evidence on behalf of the respondents. 
These rules have also been construed in two 
decisions of our Court, the earlier one being 
judgment of Horwill J. in 0 . R p. no. 1056 of 
1945 1 and the other being judgment of. Raja- 
mannar J. in o. R. p. no. 10 of 1946. 8 The learned 
Judge in the Court below relied upon the deci¬ 
sions of our Court which considered the point 
under the unamended R. 5 of O. 33 Needless to 
say that those decisions have no bearing in view 
of the alteration in the rule. The result is that 
this revision petition is allowed and the decision 
of the learned Subordinate Judge on point 3 is 
eet aside and the original petition is remanded 
for disposal on that point in the light of the ob¬ 
servations contained in the judgment. The costs 
of this civil revision petition will abide and 
follow the result. 

C.R.K./s.C. Petition allowed. 


A. I. R. (33) 1948 Madras 434 [G. N. 209.] 
Gentle C. J. and Bell J. 

A S. Duraisamy Mudaliar and another _ 

Appellants v. Muhammad Amiruddin and 
others — Respondents. 

O. S. Appeal No. 24 of 1947, Decided on 18*11-1947, 
against judgment and order of Kunhi Raman J., D/- 
13-8 1946 in Appln. No. 1995 of 1945. 

Madras Agriculturists’ Relief Act (4 [IV] of 1938), 

S. 8 (1)— Money decree — Debtor making payment 

without making any appropriation — Inference is 

that payment is appropriated by creditor towards 
interest. 


A. I. R. 

When a payment is made in respect of principal and 
interest, there is an inference that the payment is ordi¬ 
narily first allocated towards interest and thereafter 
any balance in respect of principal. Hence, where a 
money decree is passed and payment is made by debtor 
without showing that he had made any appropriation 
the inference i9 that the creditor had appropriated the 
payment primarily towards interest. The payment 
therefore cannot be credited towards the principal : 28 
A. I. R. 1941 Mad. 571 ; 28 A.I.B. 1941 Mad. 697 and 
28 A. I. R. 1941 Mad. 403, Rel. on. [Paras 8 & 9J 

Cases referred : — 

1. ('43) 1943-2 M L. J. 436 : 31 A. I. R. 1944 Mad. 
93 : 217 I. 0. 23, Sannaya v. Balarama Hande. 

2. (’41) 1941-1 M L. J. 295 : 28 A. I. R. 1941 Mad. 
571 : 200 I. C. 333, Ramaswami Aiyar v. Ramayya 
Sastrigal. 

3. (’41) 1941-1 M. L. J. 833 : 28 A. I. R. 1941 Mad. 
697 : 199 I. 0. 449, Sreenivasa Chariar v. Erishnayya 
Chetti. 

4. (’41) 1941-1 M. L. J. 9 : 28 A. I. R. 1941 Mad. 403, 
Yenkiteswara Aiyar v. Ramaswami Aiyar. 

T. R. Arunachalam — for Appellants. 

M. A. Snntvasan — for Respondents. 

Bell J—This is an appeal by the judgment- 
debtors, defendants 1 and 2 in O. 8 . No. 600 of 
1930 on the Original Side of this High Court 
against a judgment of Kunhi Raman J., rejecting 
their application to scale down the decree debt 
against them. They sought to apply the provi. 
aions of S. 8 (l), Madras Agriculturists’ Relief 
Act, 1938, which says in effect that all interest 
on a decree debt outstanding on 1st October 1937 
shall be deemed to bo discharged on that date, 
when a debt is being scaled down under the pro¬ 
visions of the Act. 

[ 2 ] The decree in question was passed on 10th 
April 1931 and by consent a sum of Rs. 36,300 
together with Rs. 600 for costs was agreed to be 
due. The judgment debtors in the years which 
followed endeavoured to pay off some of their 
liabilities and paid on one occasion Rs. 15,000, 
which payment was certified and in respect of 
which part satisfaction was duly recorded. Later 
on, Rs. 10,000 was paid, and again, the same 
formalities were complied with. Eventually, 
execution was taken out by the decree-holder, 
and realised Rs. 954-14-0, for which also part 
satisfaction was recorded on 23rd February 1935. 
Then, on 11th September 1937, a further payment 
of rs. 6400 was made, but under circumstances 
to which the only guide available is a receipt 
given by the decree-holder. It was not a certified 
payment, nor was any part satisfaction recorded. 

In the receipt, so far as it is relevant, the decree- 
holder acknowledges payment of "fis. 5400 only, 
being part payment in respect of decree debt in 
C. S. No. 600 of 1930 . . . , and I agree to exone¬ 
rate defendant 3 . . . . alone from bis liability in 

respect of the said decree.” 

[3] It is conceded that on that date there wa3 
still a sum of some Rs. 15,000 due by the present 
appellants. 
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[4] In the application before the learned 
Judge, the appellants argued that under the pro¬ 
visions of S. 8 ( 1 ) of the Act in scaling down the 
debt, regard should be had to this sura of Rs. 5400, 
and that it should be considered as an open pay¬ 
ment which being unappropriated by the creditor 
before 1st October 1937 must be credited towards 
the principal sum owing and not to interest. 

[5] Learned counsel for the appellants ap¬ 
peared to start on what might be termed an 
auspicious note, because he said that in later 
execution petitions the decree-holder in asking 
for relief had not only shown no appropriation 
made by him in respect of this sum but had 
ignorned it entirely, as though it had never been 
paid.- It was said that no credit whatever had 
been given for this payment. Had this been 
true, it would certainly have appeared that it 
was indeed an unappropriated payment which 
should be credited towards principal and not 
towards interest. On examination, however, of 
this point, it clearly emerged that there was no 
evidence whatever in support of it and that 
there is no justification for considering the con¬ 
tention further. 


[6] Then, learned counsel relied on the words 
of the receipt namely, “being part payment in 
respect of decree debt in.” He urged that his 
case was completely covered by 1943.2 M. L. J. 
436 where in dealing with a preliminary decree 
in a mortgage suit and on the facts of that parti¬ 
cular case where certain release deeds had been 
executed reciting that money had been paid to 
the decree-holder “out of the amount due under 
the said decree,” it was held that they were pay¬ 
ments which should be treated as open pay¬ 
ments, remaining available in reduction of the 
principal after cancellation of interest as on 1 st 
October 1937. There, it was held that as the 
payments had not been recorded by way of satis¬ 
faction and as there was no act either on the 
part of the debtor or on the part of the creditor 
indicating how the sums paid should be adjusted 
towards the decree : 


'All that can be said with any certainty is that these 
payments wero made for the speoi6c purpose of reducing 
the decree. We do not consider that the reference in 
the release deed 4 the balance after deducting the previ- 
ous payments* caD be taken to establish an actual 
adjustment of the previous payments in reduction of 
, amotmt ' so as to throw the burden on the 

in the ™ ““* 


Counsel was frank enough to admit that this 
was the only case of the many under the Madras 
Agriculturists’ Relief Act upon which he could 
place any great reliance. 


(7l It is to be observed that the learned Judges 
there were dealing with a preliminary mortgage 
decree where the principal sum and the interest 


due under the mortgage had become morged in 
the sum ordered in the preliminary decree to be 
deposited in Court in the requisite time. There 
are many considerations which apply to mort¬ 
gage decrees which do not apply to money de. 
crees. The judgment-debtor in a mortgage suit 
has many, what may be called, indulgences 
given to him which are not given to an ordinary 
judgment-debtor. Nothing in the shape of exe¬ 
cution, for example, can be taken without leave 
of Court and except in certain contingencies. 

[8] In a money decree, as in the present case, 
there is a decree for money and interest, but 
there is also another part of the decree which 
decrees that what may be called new interest 
will become payable if the amount due is not 
paid. It is that interest which falls to be con¬ 
sidered in this case as on llth September 1937 
when the payment in question was made. Kunhi 
Raman J. considered the case above mentioned 
and also two others, 1941-1 M. L. J. 295 2 and 
1941-1 M. L. J. 833, 3 and came to tbe conclusion 
that as the latter concerned money decrees and 
that the debtor as in this case failed to show that 
he had made any appropriation when paying 
money, the inference was that the creditor had 
appropriated the payment primarily towards 
interest. The learned Judge said that ho pre¬ 
ferred the two latter cases to the first one, and 
I agree with him. A further case on exactly the 
same lines which precedes the two last-mentionedl 
is 1941-1 m. L. J. 9. 4 The learned Judges were 
the same in each case. Each case related to 
matters arising under the Act iv and all sub¬ 
stantially to the same effect, the facta of course 
being somewhat different. In my view, the 
learned Judge was correct in his conclusions on 
the facts before him, and nothing that has been 
said on behalf of the appellants would lead me 
to disagree in any way from his reasoning. I 
would dismiss the appeal with costs. 

[9] Gentle C. J—I agree, and desire to add 
only a few words. The principle of law which, 
always has been observed and recognized is that 
when a payment is made in respect of principal 
and interest, there is an inference that the pay¬ 
ment is ordinarily first allocated towards interest 
and thereafter any balance in respect of princi¬ 
pal. That was recognized in two decisions under 
the Madras Agriculturists’ Relief Act, 1938 , in 
1941-1 M. L. J. 295 a and in 1941-1 M. L. j. 9 / I n 

my view, the recognized and acknowledged prin¬ 
ciple regarding the utilisation of a payment 
which is made in respect of principal and interest 
has in no way been interfered with by any 

provision in the Madras Agriculturists’ Relief 
Act, 1938. 

C.R.k./d.s. Appeal dismissed . 
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Happell and Govindarajachari JJ. 

Pamudurthi Suryanarayana Eeddy and 
others — Appellants v. Pamudurthi Venkata 
Peddi and others — Respondents. 

Appeal No. 54S of 1945, Decided on 21*1-1948, 
against decree of Sub-Judge, Anantapur, .D/- 22-12- 


(a) Arbitration Act (1940), S. 32—Award not filed 
and no decree passed on it— It can be put forward 
as defence by party who has fully performed it to 
a claim by other party, which claim was subject 
matter of reference and award—Contract — Accord 
and satisfaction. 

The words ’‘no suit shall lie,” in S. 33 cannot be 
read as prohibiting a defence which involves a decision 
upon the existence, effect or validity of an award : 33 
A.I.R. 1946 Mad. 346, Expl. 

Consequently a party to an award is not precluded by 
the provisions of the Arbitration Act from putting 
forward an award which has been fully performed by 
him but which was not filed under S. 14 and according 
to which adjudgment was not pronounced or a decree 
g»\en under S. 17, in answer to the other party’s claim 
which was the subject matter of the reference and the 
award : Case las referred. [Paras 1, 12 & 13] 

Annotation : (’46-Man.) Arbitration Act, S. 32, N. 1. 

(b) Arbitration Act (1940), S. 32 — Scope — In¬ 
terpretation of statutes — New remedy substituted 
for old — Prohibition is co-extensive with new 
remedy. 

It is a fundamental principle of statutory interpreta¬ 
tion that when the right of suit is taken away and the 
remedy by way of an application is substituted for it, 
the prohibition would ordinarily be presumed to be co¬ 
extensive with the new remedy that is provided. Con¬ 
sequently S. 32 notwithstanding its apparently wider 
language, has to be read only as precluding a suit pray¬ 
ing for the relief for which an application is provided 
under S. 33. [Para 7] 

Annotation : (’46-Man.) Arbitration Act, S. 32 N. 1. 

Cases referred : — 

1. ( 06) 33 Cal. 881, Btnjuhari Saha Eanikya v. Be- 
hary Lai Basak. 


2. (’46) I. L. R. (1946) Mad. 840 : 33 A. I. R. 3946 
Mad. 346, Moolchand Jothajee v. Rashid Jamshed 
Sons & Co. 

3. (’45) 1945-2 M. L. J. 98:82 A. I. R. 1945 Mad. 371, 
Rashid Jamshed Sons & Co. v. Moolchand Jothajee. 

Vi 43 in!' L o^* T (l9 , 43) 2 CaK 392 : 31 A.I.R. 1944 
al. 304 : 21b I. C. 182, Bengal Jute Mills Co. Ltd. v. 
Jewraj Heeralal. 

^ 33 208 : 5 I. C. 137, Seetharam Naidu v. 

Rami Naidu. 


«•<;«) I- L> E - G942) Bom. 452:29 A. I.R. 1942 Bom. 
Manila! 00 °* 32 ’ Katanji Vir P al & Co - v - Dbira f Lal 


7 * ( ’ 4 oil* T L U R -i!. 944) Na &- 340 : 31 A I. R. 1944 Na 
24 : 2 ^9 I* C. 473, Nanhelal v. Gulabchand. 

8 -(’ 44 )I- L - R- (1944) All. 375 : 31 A. I. R. 1944 A 
188 : 220 I. C. 306, Balwant Singh v. Ramcbare 
oingh, 

J® A ' h B - 1928 5M - 1025 

113 I. C. 632 (FB), Subbaraju v. Venkataramaraju. 

K. Subla Baa and S. Obul Beddy _ for Appellant 
P. Somasundaram and C. Kondiah — 


for Respondents. 

GoYindarajaohari J. _ The question in 
tins appeal is whether, by reason of the pro- 
visions of the Arbitration Act, 1940 , a defendant 


is precluded from putting forward an award 
which has been fully performed by him but 
which was not filed under s. 14 and according 
to which a judgment was not pronounced or a 
decree given under s. 17 of the Act, in answer 
to the plaintiff’s claim which was the subject 
matter of the reference and the award. 

[ 2 ] The short facts are as follows: The plaintiff, 
respondent l here, is the son of one Bayappa- 
reddy by his first wife. The appellants who were 
defendants 1 to 4 in the Court below areBayappa- 
reddy’s sons by his second wife. Defendants 5, C 
and 7 are respectively the younger brother, the 
2nd wife arid the mother of Bayappareddy who 
died on 14-3-1942. The plaintiff claimed a parti¬ 
tion of the suit properties on the ground* that 
defendant 5 his uncle, is entitled to a half share, 
and the plaintiff and defendans 1 to 4 are entitl¬ 
ed to the other half in five equal shares. The 
plaint mentioned a reference to arbitration made 
by the plaintiff and defendants 1 to 4 by an 
agreement dated 9-12-1942, which resulted in an 
award dated 9-3-1943. The plaintiff however 
alleged several grounds of invalidity against the 
aw 7 ard. These were found against by the Court 
below, and the decision of the lower Court in 
this respect has not been challenged before us. 
The plaint went on to state that, notwithstand¬ 
ing the award which had earlier been stated to 
be invalid, the plaintiff was entitled to a parti¬ 
tion decree. Defendant 6 alleged that be and 
Bayappareddy became divided in 1941, and that 
he had thereafter no concern with the properties 
which had been taken by Bayappareddy for 
himself and his sous. Defendants 1 to 4 support¬ 
ed defendant 5 in this regard and relied princi¬ 
pally on the award in bar of the plaintiff’s 
claim. They bad been directed to pay R3. 19,000 
to the plaintiff under the award, on or before 
25-4-1943. On that date the amount was tendered 
by defendant 1 but the plaintiff refused to 
receive it, and the amount was thereupon de¬ 
posited in the Anantapur Co-operative Cen¬ 
tral Bank, due notice of which was given to the 
plaintiff. The award was also registered. 

[3] All these facts were found in favour of the 
defendants by the Court below. The learned hub- 
ordinate Judge however held that the defendants 
plea based on the award could not be entertain¬ 
ed in view of the provisions of the Arbitration 
Act. In this view, he proceeded to pass a pre¬ 
liminary decree for a division into five shares 
of the properties described in Ex. D-4 series and 
Ex. D 8 and gave certain directions regarding 
the liabilities of the family, the claims of defen¬ 
dants 6 and 7 for maintenance and the marriage 
expenses of an unmarried sister of the plaintiff 
and defendants 1 to 4. 
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[4] On behalf of defendants 1 to 4 who are the 
appellants in this appeal the principal argument 
is that the Arbitration Act does not prohibit the 
raising by a defendant of such a plc-a as has 
been raised by them in this case. The appellants' 
counsel Mr. Subba Rao has referred to 33 Cal. 
881 , 1 and certain earlier and later decisions to 
the effect that before the coming into force of 
the Arbitration Act, 1940, a valid award was 
operative even though neither party sought to 
enforce it by a suit or by an application under 
the appropriate provision in the Code of Civil 
Procedure and that after the giving of such an 
award, no party could fall back on the cause of 
action which was the subject matter of the refer¬ 
ence to arbitration and which was merged in and 
extinguished by the award. It is argued that the 
position is in no way different even after the 
Arbitration Act when, at any rate a defendant 
who has carried out his obligation, under the 
award asserts it in defence of a claim based on 
the cause of action in respect of which the award 
is given. Respondent l’s counsel, Mr. Soma- 
sundaram, does not dispute that before the 
Arbitration Act the position was as contended 
for by the appellants, but maintains that the 
Arbitration Act has made a material change, and 
that neither a plaintiff nor a defendant can rely 
on an award when it has not been filed in 
accordance with the provisions of the Arbitration 
Act and a decree obtained in its terms. The 
principal reliance for respondent 1 is on I. L. R. 
(1946) Mad. 840 2 which upheld on appeal under 
the Letters Patent the judgment of Somayya J., 
in 1945-2 M. L. J. 98. 3 In that case, however, the 
award was put forward by the plaintiffs who 
sought a decree in terms of it, and the learned 
Judges held that the plaintiffs’ allegation regar¬ 
ding the final conclusive and binding character 
of the award necessarily raised a question with 
regard to its existence and validity and that the 

suit was therefore barred by S. 32, Arbitration 
Act. 

[5] In regard to an arbitration without the 
intervention of Court as in the present case, the 
Arbitration Act lays down the procedure for the 
successive stages from tho commencement of the 
arbitration to the passing of a decree in terms of 
the award. Sections 8 to 12 provide for the 
appointment or removal by Court of arbitrators 
or umpire in certain cases. Section 13 confers 
certain powers on them. The award is required 
to be signed by the arbitrators or umpire, and 
notice in writing to the parties of the making of 
the award is enjoined by s. 14 (l). If any party 
so desires, the arbitrators or umpire are directed 
by S. 14 ( 2 ) to file the award into Court and to 
give notice to the parties of such filing. 13y an 
amendment by the Arbitration Act, of Art. 178, 


Limitation Act, the period for filing an award 
in Court is 90 days from the date of service of 
the notice of the making of the award. The 
power of the Court to modify the award or to 
remit it is dealt with in Ss. 15 and 1G, and under 
Art. 15S, Limitation Act as amended by 
the Arbitration Act, an application to set 
aside an award or to get an award remitted for 
reconsideration must be filed within 30 days of 
the date of service of the notice of filing o*f the 
award. If the Court sees no cause to set asido 
an award or remit it, it shall, under s. 17 
proceed to pronounce judgment according to it, 

after the time for making an application to set 
aside has expired or if such appheation has been 
made, after refusing it. Upon the judgment so 
pronounced a decree shall follow. 

[Gj The material sections, however, on which 
the point raised in this appeal turns are ss. 31 , 
32 and 33 which have to be set out in full : 

"31. (1) Subject to the provisions of this Act, an 
award may be hied in any Court having jurisdiction in 
tne matter to winch the reference relate?. 

(2) Notwithstanding anything contained in nnv other 
law for the time being in force and save as otherwise 
provided in this Act, all questions regarding the 
validity, effect or existence of an award or an arbitra¬ 
tion agreement between tbe parlies to the agreement or 
persons claiming under them shall be decided by the 
Court in which the award under the agreement lias 
been or may be, filed, and by no otLer Court. 

(3) All applications regarding the conduct of arbitra¬ 
tion proceedings or otherwise arising out of such 
pioccedings shall be made to the Court where the award 
has been, or may be, filed, and to no other Court. 

♦ u- » ° twitliStan<JiDg nn y tbiD 8 contained ehewhere in 
this Act or in any other law for the time being in force, 
where in any reference any application under this Act 
has been made in a Court competent to entertain it, 
that Court alone shall have jurisdiction over the 
arbitration proceedings and all subsequent applications 
arising out of that reference and the arbitration proccc- 
dmgs shall be made in that Court and in no other 

3 ‘2. Notwithstanding any law for the time being in 
force, no suit shall he on any ground whatsoever for a 
decision upon the existence, effect or validity of an 
arbitration agreement or award, nor shall any arbitra¬ 
tion agreement or award be set aside, amended, modified 

or m any way affected otherwise than as provided in 
tuis Act. 

33. Any party to an arbitration agreement or any 
person claiming under bini desiring to challenge the 
existence or validity of an arbitration agreement"or an 
award or to have the effect of e.ther determined shall 

apply to the Court and the Court shall decide the 
question on affidavits : 

Provided that where the Court deems it juu and 
expedient it may set down the application for hearin - 
on other evidence also and it may pass such order* for 
discovery and particulars as it may do in a suit.” 

Section 31 laya down certain rules and imposes 
certain restrictions as to the Court to which 
applications regarding the conduct of arbitration 
proceedings or otherwise arising out of such 
proceedings may be made or in which an award 
may be filed. Sub-section ( 2 ) of S.31 provides inter 
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alia that all questions regarding the validity, 
effect or existence of an award shall be decided 
by the Court in which the award has been, or 
may be, filed and by no other Court. This, 
however, raises no difficulty in this case, as it is 
conceded that tbe lower Court is a Court having 
jurisdiction in the matter to which the reference 
relates and therefore the Court in which the award 
may be filed. There can be no doubt that S. 31, 
merely regulates the forum, and we notice that 
this is the view which found acceptance in I. L. R. 
(1943) 2 Cal. 392 4 where McNair J. pointed out 
that S. 31 is not an enabling section but a 
section which merely defines the jurisdiction. 

[7] Turning to Ss. 32 and 33 it must first be 

observed that while S. 33 provides for an appli¬ 
cation by a persou “desiring to challenge the 
existence or validity of an arbitration agreement 
or an award or to have the effect of either 
determined,” s. 32 uses what may be regarded 
as somewhat wider language that “no suit shall 
lie . . . for a decision upon the existence, effect 

or validity of an arbitration agreement or award,” 
It is a fundamental principle of statutory inter¬ 
pretation that when tbe right of suit is taken 
away and the remedy by way of an application 
is substituted for it, the prohibition would ordina¬ 
rily be presumed to be co-extensive with the new 
remedy that is provided. An analogical case is 
where the jurisdiction is taken away from civil 
Courts and conferred on revenue Courts, the 
extent to which it is conferred on the latter 
being regarded as determining the extent to 
which the former are deprived of it: vide Sj. 13 
and 21, Madras Hereditary Village Officers Act, 
of 1895, and 33 Mad. 208. 6 It would therefore 
seem as if S. 82 notwithstanding its apparently 
wider language, has to be read only as precluding 
a suit praying for the relief for which an appli¬ 
cation is provided under 8. 33. 

[8] Apart from this however, and taking the 
language of s. 33, as it stands, it is difficult to 
hold that the words “no suit shall lie” should be 
read as prohibiting a defence which involves a 
decision upon the existence, effect or validity of 
an award. As held in I. L. R. (1946) Mad. 840 3 
a person who relies on an award may be said to 
be seeking a decision upon its existence, effect 
or validity; but the question that arises is whe. 
ther the inhibition in S. 32, is not confined merely 
to a plaint by which such decision is sought. We 
are inclined to think that it is so confined. There 
is nothing in 1.1*. R. (1946) Mad. 840 3 inconsis¬ 
tent with this view, that decision, as already 
stated, being concerned with a suit in which the 
plaintiffs sought to enforce the award. Mr. 
Somasundaram lays some emphasis on the 
observations occurring in that decision that : 

The soheme of the Act is to prevent the parties to 


an arbitration from agitating questions relating to the 
arbitration in any manner other than that provided by 
the Act.” 

In our opinion that sentence should not be 
taken out of its context and must be understood 
to have reference only to the particular situation 
which the learned Judges were called upon to 
deal with. 

[9] Some other decisions have also been cited; 
but they do not need anything more than a 
passing reference. In I. L. R. (1942) Bom. 452® 
Chagla J. of the Bombay High Court held 
that under the Arbitration Act, 1940, till the 
award has been filed it is not competent to a 
party to an arbitration to file a petition for 
setting aside the award. To the same effect is 
the judgment of McNair J. in I. L. R. (1943) 2 
Cal. 392. 4 In I. Ii. r. (1944) Nag. 840, 7 Pollock J. 
of the Nagpur High Court held that 8. 82, Arbi¬ 
tration Act, does not bar a suit to enforce an 
arbitration award; but this is directly opposed to 
the decision of the Division Bench of this Court 
in I. L. B. (1946) Mad. 840. 2 In I. L. B. (1944) 
ALL. 375 8 a Bench of the Allahabad High Court 
held that if a party files an application under 
S. 33, Arbitration Act, challenging the existence 
or validity of an award, the procedure laid down 
in Ss. 14, 15 and 16 of the Act, is not thereby 
made immediately applicable and that proceed¬ 
ings under S. 33 are entirely different from 
proceedings under Ss. 14, 15, 16 and 17. None of 
these decisions is of any help in deciding the 
point under consideration in this case. 

[ 10 ] Mr. Somasundaram points out that the 
award contemplates the payment of Rs. 19,000 
to the plaintiff on 25-4-1943, and simultaneously 
with it the execution of a document of relinqui¬ 
shment by the plaintiff and argues therefrom 
that the defendants must be taken to be seeking 
to enforce the award. In the first place such a 
document is suggested only by way of further 
assurance and abundant caution Its absence 
will in no way prejudice the rights of the defen¬ 
dants, nor will it enable the plaintiff to claim a 
partition of the properties even after receiving 
the amount. The award would afford a com¬ 
plete answer to the plaintiff’s claim for partition 
when, at any rate, the defendants carry out on 
their side the direction contained in it. 

[Ill A possible case was hinted at or just 
suggested in the course of the arguments. If an 
award intends that the original cause of action 
should be extinguished only when what is direct¬ 
ed by it is carried out by the party seeking to 
rely on it, what, it is asked, would be the rela¬ 
tive position of the parties? In such a case it 
would seem on the principle of accord and satis¬ 
faction that a party seeking to rely on the award 
in resistance of a claim based on the original 
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cause of action must necessarily plead and prove 
performance of the award by him and a reliance 
on the award without the defendant fulfilling its 
terms on his part would be unavailing as it will 
be accord without satisfaction. 

[12] However, the point in this case turns 
.entirely on the construction of S. 32. As previ¬ 
ously indicated, its language does not, in our 
opinion, extend to a defence a 9 opposed to the 
filmg of a suit. The argument on behalf of the 
plaintiff would involve our holding that, even in 
a case where both parties to an award are satis¬ 
fied wilh it and it is fully carried out and there 
is, therefore, no need for getting a decree passed 
in its terms and none is passed, one of the 
parties can subsequently change his mind and 
enforce the original cause of action and the 
defendant cannot resist the suit. It seems to us 
that the provisions of the Act do not entail such 
a result. 

[13] As stated, the defendants offered to pay 
the amount which they had been directed to 
pay by the award, and are now willing to have 
a decree passed for it in the plaintiff’s favour. 
We, therefore, hold that the defence should have 
been upheld by the lower Court. In this view it 
is unnecessary to deal with Mr Subba Rao's 
alternative argument that the registered award 
embodies family settlement and that on the 
principle laid down in 51 Mad. 800 9 it may, even 
if not entertainable as an award, be dealt with 
as a family settlement. 

[14] The result is that the appeal must be 
allowed and the decree of the lower Court re¬ 
versed with costs of both the Courts payable by 
the plaintiff to defendants 1 to 4; but there will 
be substituted for the decree of the lower Court 
a decree dismissing the suit for partition but 
directing the payment by defendants 1 to 4 
to the plaintiff out of their family properties 
Rs. 19,000 with interest thereon at 3 per cent, 
per annum from 25-4-1943 till 30-11 1943 during 
which period the amount was lying in fixed 
deposit in the Co-operative Bank and could have 
been drawn by the plaintiff and interest at 4 
per cent, per annum thereafter. 

[15] We desire finally to observe that if the 
Legislature intended or intends to forbid reli¬ 
ance on an unfiled award even by way of defence 

the language of ss. 32 and 83 would require suit¬ 
able modification. 

C.R,K./h.g.D,_ Appeal allowed. 

A. I. R. (35) 1948 Madras 439 [G. N. 211.] 

Clark J. 

Chinniah Thevar — Petitioner v. F. M. 
Badsha — Respondent. 

Civil Revn. Petn. No. 1878 and Civil Misc. Petn. No. 
7268 of 1947, Decided on 20-1-1948, to revise order of 
Sub-Judge, Tanjore, D/- 9 12-1947. 


Madras Buildings (Lease and Rent Control) Act 
(15 [XV] of 1946), S. 12 |1) (a> —Subordinate Judge 
notified as appellate authority, is not ‘Court’ for 

purposes of S. 115, Civil P. C. — Civil P. C. (1908), 
S. 115. 

A subordinate Judge notified under S. 12 of the Act 
as the appellate authority, i3 appointed as a persona 
desxgnata and not as a Court. As such, he is not a 
Court subordinate to th<» the High Court for the pur¬ 
poses of S. 115, Civil P. C.: 34 A. I. R. 1947 Mad. 400, 
Foil. Case law referred. [Para 2] 

Annotation: (’-44-Com.) Civil P. C., S. 115 N. 6 Pt. 2. 
Cases referred :— 

1. (’24) 47 Mad. 357:11 A.T.R. 1924 Mad. 142:84 I. C. 
616 (FB), Abdul Sattar Sahib v. Special Deputy Col- 

' lector, Vizagupatam. 

2. (’24) 47 Mad. 369 : 11 A. I. R. 192 4 Mad. 561 : 78 
I. C. 98 (FB), Parthasaratbi Naidu v. Koii6wanrao. 

3 ; ( ?3) 44 M L. J. 1 : 10 A. I. R 1923 Mad. 192 : 46 
Mad. 536 : 71 I. C 1039, Ramaswami Goundan v. 
Mutbuvelappa Goandan. 

4. (’27) 50 Mad. 121 : 14 A. I. R. 1927 Mod. 93 : 99 
I. C 148 (FB), l.akshmana Cbetti v. Kannappar. 

5. (’43) 1943 2 M. L. J. 615 : 31 A. I. R. 1944 Mad. 
139 : I. L. R. (1944) Mad. 595 : 217 I. C. 8, Rajah of 
Venkatagiri v. Mababoob Saheb. 

6. (’47) 1947-1 M. L. J. 207 : 34 A. I. R. 1947 Mad. 
400 : I. L. R. (1948) Mad. 43, Abdul Wahid v. Abdul 
Khader. 

T. N. Sundaresa Iyer — for Petitioner. 

V. S. Rangachari — for Respondent. 

Order. — This is a petition to revise the 
order of the Subordinate Judge of Tanjore, con¬ 
firming the order of the Rent Controller, Tanjore, 
evicting the petitioner. By S. 12 (l) (a), MadraB 
Buildings (Lease and Rent Control) Act, 1916 

* Me Provincial Government may, by general or 

special order no'ified in the Fort St. George Gazette, 

confer on such officers and authorities a3 they think fit, 

the powers of appellate authorities for the purposes of 
this Act.... >» 

In exercise of this power the Provincial Govern¬ 
ment have appointed the District Judges in 
some places and Subordinate Judges in other 
places as “appellate authorities.’ In the Tanjore 
district the Subordinate Judge has been so ap¬ 
pointed. 

[2] A preliminary point arises as to whether 
this Court has jurisdiction to interfere in revision. 
Clearly such jurisdiction can arise only if the 
case is one falling, within the provisions of s. 115 , 
Civil P. C. The question then is whether the 
Subordinate Judge of Tanjore acting as an ’ap¬ 
pellate authority’ under this Act is properly to 
be regarded as a Court subordinate to the High 
Court. Counsel for the petitioner has referred me 
to the following relevant authorities of this 
Court on this very interesting point: 47 Mad. 357 1 
47 Mad. 369, 2 44 M. L. J. I, 3 50 Mad. 121, 4 
1943 2'M. L. J. 616 5 and 1947 1 M. L. J. 207. 6 In 
view of those authorities I find it impossible to 
regard the Subordinate Judge of Tanjore in this 
matter as a Court subordinate to the High Court. 
Had the Subordinate Judge been appointed in 
the Act as the appellate authority the position 
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might well have been different; for then there 
would have been an indication of intention on 
the part of the Legislature to give jurisdiction in 
such matters to an existing Court. I say ‘might 
have been different,’ because even so, I am inclin¬ 
ed to the view that the remaining provisions of 
S. 12 of the Act would negative any such intention, 
as cl. (3) of s. 12 directs that in hearing an appeal 
the appellate authority shall send for the records 
of the case from the Controller and after 
giving the parties an opportunity of beiDg heard 
and, if necessary, after making such further in¬ 
quiry ‘as be thinks fit either personally or through 
the Controller, shall decide the appeal.' Thus 
the appellate authority is entitled to make en¬ 
quiries himself apart from hearing the parties 
and to take the results of those enquiries into 
account in arriving at hi3 decision. This pro¬ 
vision is entirely inconsistent with the accepted 
rules which would govern a Court. Again it is 
noteworthy that the Act empowers the Provincial 
Government to confer the power of appellate 
authorities ‘on such officers and authorities as 
they think fit.’ There is here no indication of in¬ 
tention to leave these matters for consideration 
by any civil Court. Any officer or authority 
could be appointed. In 1947-1-M. L J. 207 c my 
learned brother, Yohya Ali J. has decided this 
same point. He came to the conclusion that the 
language of 8. 12 makes it clear that a District 
Judge or Subordinate Judge notified as the ap¬ 
pellate authority is appointed as a persona desi- 
gnata and not as a Court, and I am in com¬ 
plete agreement with that conclusion. 

[3] Accordingly the petition is dismissed with 
costs. C. M. P. No. 72G8 of 1947 is dismissed. 

C.R.K./V.B.B. Petition dismissed. 

A. I. R (35) 1948 Madras 440 [C. N . 212 ] 

Happell J. 

Mohammed Ilaji Gani — Petitioner v. A. 
Mohsin Raja — Respondent. 

Civil Revn. Petn. No. 1095 of 1947, Decided on 
16-1-1948, to revise order of Sm. C. C. Judge, Madras, 

D/- 5-7-1947. 

Madras Building (Lease and Rent Control) Act 
(15 [XV] of 1946), S. 7 (2)(ii) (a)—Sub-tenant let in 
before Act — Tenant cannot be ejected even after 
termination of tenancy — Sub-tenant r cannot be 
evicted under S. 41, Presidency Small Cause 
Courts Act — Presidency Small Cause Courts Act 
(1882), S. 41. 

A tenant cannot be evicted, under S. 7 (2) (ii) (a) on 
the ground that he has let in a sub-tenant, if the 
letting in was before the commencement of tbe Act. 

In such a case, tbe tenant is entitled to iemain in 
possession under the Aot even after the termination of 
his tenancy, through bis sub-tenant and the sub-tenant 
himself cannot be evicted by the tenant. 

Thus the landlord can only maintain a suit for evic¬ 
tion of the sub-tenant, under S. 41, Presidency Small 


A. I. R. 

Cause Courts Act, if he is entitled to immediate posses¬ 
sion. 

No action, therefore, lies under S. 41, Presidency 
Small Cause Courts Act, for eviction against the sub¬ 
tenant who has been let into possession, by the tenant 
before the Madras Act (15 [XV] of 1940) and through 
whom the tenant is in possession, even though the 
tenancy is terminated by notice on the tenant : 12 
A. I. R. 1925 Bom. 415, Disting. [Para 2) 

Case referred :— 

1. (’25) 49 Bom. 685 : 12 A. I. R. 1925 Bom 415 : 89 
I. C. 881, Surya Narayana v. Naraeimha. 

Azizuddin and S. Mohiuddin — for Petitioner. 

P. Srinivasa Iyengar — for Respondent. 

Order. — The question in this civil revision 
petition is whether the respondent was entitled 
to maintain a suit for the ejectment of the peti¬ 
tioner under S. 41, Presidency Small Cause 
Courts Act, in view of the provisions of the 
Madras Buildings Act of 194G (Madras Act 15 [XV] 
of 1946). The respondent had let No. 5 Anderson 
Street, George Town, Madras, to one M. S. 
Moosa Sait, and Moosa Sait had sublet a god own 
attached to No. 5. Anderson Street to the peti¬ 
tioner. Before the application was made under 
S. 41, Presidency Small Cause Courts Act, the 
respondent had sent a notice to Moosa Sait 
terminating bis tenancy. The learned Small 
Cause Court Judge held that S. 41, Presidency 
Small Cause Courts Act, was applicable to a sub¬ 
tenant, and in support of his conclusion referred 
to the case in 49 Bom. 685 1 and be held also 
that, although Moosa Sait himself might have 
resisted the action by virtue of Madras Act 15 
[xv] of 1946, his sub-tenant, the petitioner, could 
not do so as he w r as not a tenant within the mean¬ 
ing of the Act and Moosa Sait was not himself 
in possession of the property. He, therefore, 
decreed the suit. In 49 Bom. 685 1 the tenant was 
made a party to the suit as defandant 1. He did 
not contest the suit and he had vacated the pre¬ 
mises in his occupation. If the position of Moosa 
Sait was the same as the position of the tenant 
in the Bombay case there can be no doubt that 
a decree in ejectment could have been properly 
passed against the petitioner under S. 41, Presi¬ 
dency Small Cause Courts Act. His position, 
however, is not the same. He was not m e a 
party to the euit. and there is no reason to 
believe that, if he bad been made a party ; he 
would have consented to a decree against the 

petitioner. 

[ 2 ] It is argued for the petitioner that the 
suit under S. 41, Small Cause Courts Act, against 
the petitioner alone is merely an attempt to 
evade the provisions of the Madras BuildiDgs 
Act since, by virtue of the provisions of S. 7 of 
that Act Moosa Sait remains in possession even 
though his tenancy has teen terminated, sec¬ 
tion 7 (l) of Madras Act 15 [XV] of 1946 enacts 
that 
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“A tenant in possession of a building shall not be 
evicted therefrom, whether in execution of a decree or 
otherwise and whether before or after the termination 
of the tenancy, except in accordance with the provi¬ 
sions of this section.” 

None of the provisions which follow would 
entitle the respondent to evict Moosa Sait and 
the only provision that has any relevance to the 
facts of this case is cl. (ii) (a) of sub-s. ( 2 ) of 
S. 7, which provides that a tenant within the 
meaning of the Act may be evicted if he has 
transferred his right under the lease or sub-let 
the entire building or any portion thereof after 
the commencement of the Act without the writ- 
ten consent of the landlord. In the present case 
it is not disputed that the petitioner was let into 
possession by Moosa Sait before the commence¬ 
ment of the Act. It is argued by learned counsel 
for the respondent that the provisions of s. 7 do 
not help the petitioner because Moosa Sait is 
not in physical possession and there can be no 
question of evicting him. There seems to me no 
substance in this contention. Section 7 provides, 
among other things, that a tenant can be evicted 
if he lets in a sub-tenant after the commence¬ 
ment of the Act without the written consent of 
the landlord. By implication, therefore, he can¬ 
not be evicted merely because he has let a sub¬ 
tenant into possession before the commencement 
of tbe Act; and, notwithstanding the fact that 
his tenancy has been terminated, his possession 
through the sub tenant cannot be disturbed. Tbe 
view expressed by the learned Small Cause 
Court Judge that Moosa Sait could have himself 
resisted the action is, therefore, in my judgment, 
correct; but he does not seem to me to have 
drawn the proper inference from it. If Moosa 
Sait is entitled to remain in possession through 
his sub-tenant, tbe sub-tenant himself cannot be 
evicted by the landlord. A landlord can only 
maintain a suit for eviction of a sub-tenant if he 
is himself entitled to immediate possession, 
which, in the present case he is not, or if he is 
seeking to recover possession on behalf of the 
tenant which, in the present case, ho does not 
pretend to be doing. The civil revision petition 
is, therefore, allowed with costs. 

cj.r.k./r.g.D. Revision allowed . 


A. I. R. (35) 1948 Madras 441 [C. N. 213 .] 

Clark J. 

Sanka Punnaiya — Petitioner v. Battu 
Bhadraiya — Respondent. 

Civ.] Kcvn. Petn. No. 1246 of 194G, Decided on 
27-1-1948, to revise decree of Dist. Munsif, Tenali, 1)/- 
5-7-1946. 

Partnership Act (1932), S. 69 (2) and (3) — Appli¬ 
cability-Unregistered lirm dissolved-Suit to re¬ 
cover debt due to partnership from third party is 
maintainable—Suit is not barred by sub-s. (2). 


The words of sub-s. (3) of S. 69 are very wide an ’ 
remove any disability which existed during the- con¬ 
tinuance of the partnership. Accordingly one of th - 
partners of a dissolved unregistered partnership who bv 
an arrangement with the other partner has become en¬ 
titled to a debt due from a third party to the partner¬ 
ship cau sue to recover that debt nnd it cannot be 
contended that such a suit is not maintainable bv 
reason of S. 69 (2) of the Act : 35 A. I. It. 1948 Mad. 
1S<, l oll. (I’ara 2] 

Cases referred :— 

1 ('44) 1944 2 M. L. J. 406 : 32 A. I. R. 1945 Mad. 
146, Ponnnppa Cbettiar v. Bodappa Cbettiar. 

2. (’47) 1947-2 M.L.J. 241 : 35 A.I.ft. 1948 Mad. 187, 
Sbaumugba Mudaliar v. Rathina Mudaliar. 

G. Chandrasekhara Sastri — for Petitioner. 

Order. —This is an application under s. 23 , 
Provincial Small Cause Courts Act, to revise the 
judgment in Small Cause Suit No. 29 of line in 
the Court of the District Munsif of Tenali. The 
applicant filed the suit claiming a sum of 
Rs. 294-8-0 due on account of dealings with the 
respondent. In his plaint the applicant stated 
that the transactions had been between the 
defendant and a firm in which he, the applicant, 
was a former partner, lie pleaded that that firm 
was dissolved in April 1943 and that subsequent¬ 
ly he became solely entitled to collect the out¬ 
standings of the firm on a decree of compromise 
arrived at in proceedings between himself and 
his former partner. The District Munsif stated 
in his judgment that the decision of this case 
depended on whether or not it was fouud that 
the suit was maintainable under s. CD, Partner¬ 
ship Act. He referred to cl. (2) of that section 
which lays down that “No suit to enforce a right 
arieing from a contract shall he instituted in 
any Court by or on behalf of a firm against any 
third party unless the firm is registered etc., etc.” 
He referred also to the fact that reliance had 
been placed for the applicant on cl. (3) of the 
section which exempts suits instituted to realise 
the property of a dissolved firm but held that 
that clause would not assist the applicant in 
view of the decision of this Court in 1944 - 2 
M.L.J. 406. 1 The judgment of the District Mun¬ 
sif was delivered on 5th July 1946, and at that 
date the decision relied on had not been ques¬ 
tioned in this Court. In July 1947, however, that 
decision was disapproved by a Bench of this 
Court (Gentle C. J. and Govindarajachari J.) in 
1947-2 M. L. J. 2-il. 2 It was there held that the; 
words of sub-s. (3) of S. G9 are very wide and! 
remove any disability which existed during the* 
continuance of the partnership, that accordingly! 
one of the partners of a dissolved unregistered' 
partnership who by an arrangement with the 1 
other partner bad become entitled to a debt due! 
from a third party to the partnership can rue to 1 
recover that debt and that it cannot be conten-! 
ded that such a suit is not maintainable by! 
reason of s. 69 ( 2 ) of the Act. 
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[2] Accordingly the case will be remanded to 
the trial Court for disposal in the light of this judg¬ 
ment. The respondent who has not appeared at 
the hearing of this application will pay the ap¬ 
plicant’s costs. 

c.r k./v.b B. Case remanded. 


A. I. R. ( 35 ) 1948 Madras 442 [C. N. 214.] 

Gentle C. J. and Bell J. 

W. Jayaraghavan — Appellant v. The Leo 
Films — Respondent. 

0. S. Appeal No. 32 of 1946, Decided on 28-11-1947, 
against decree and judgment of Clark J. in C. S. No. 22 
of 1944, D/- 22-7-1946. 


(a) Contract Act (1872), S. 73 — Nominal 
damages Proof of damage is necessary—Defaulter 
is not liable in damages for every misfortune 
occasioned to other party — Breach of agreement 
to finance production of film picture — Producer 
entering into another agreement with another 
financier — Producer held entitled to damages of 
Rs. 250 only. 

By S. 73, in the absence of proof of damages, nominal 
damages are not recoverable."Proof of damage is neces¬ 
sary to enable recoverability. [Para 9] 

By an agreement between 12, a producer of a picture 
who was without finances of his own and A, it was 
agreed that R should lease the rights of exploiting the 
picture under production within specified districts for 
five years to A at certain rent to be paid in certain in¬ 
stalments, first instalment to be paid on date of agree¬ 
ment and that in case of infringement by either party, 
the defaulter ehould compensate the other for the loss 
sustained. A duly made the payment of the first in¬ 
stalment but failed to pay any instalment thereafter. 
R treated A’s failure as a repudiation of the agreement, 
thereby entitling him to terminate it, which accordingly 
he did. Then A instituted a suit against R claim¬ 
ing specific performance of the agreement and 
damages for wrongful repudiation and for return 
of the amount. R counter-claimed for damages,alleging 
that they amounted to Rs. 20,000, but he limited his 
claim to Rs. 5000. It was alleged by R that due to de¬ 
fault of A, the production of the pioture washeldupand 
R had entered into a very satisfactory arrangement and 
contract with one S, who subsequently provided all the 
finance needed, in consideration of which S was given 
the exploitation rights in a larger part of the Presidency. 

It was clear that until the advent of S s connection 
production of the film went on in a very lethargic 
manner; whilst A’s money might have assisted R to 
some extent, it could have done nothing more, and 
large amounts of other finance would have been needed: 

Held that the circumstances aro^e solely out of the 
incident that R was a man who bad no finance but 
who embarked upon an undertaking at a time when he 
fiad not the wherewithal to carry it out. By reason of 
*>^ in «i a ^ rtea ^' e to ren ^ * n a dvance for an unproduc- 
When S,A a fi. d t0 b o ? 0Dtent t0 tako it. or copies of it, 
nav advftnni m 7 a u fin ' 8hed ’ and because he failed to 
to 12 owm ff ?nV 6 IeQ l' hi3 liabilil * for 1033 accruing 

to be an JdUionVresp onSbilUy 6 ' Th" rra33me " t DOt 

ay reflected that it was brought to the notice of A that 
there would be, in consequence of his non-payment any 
interruption in the production of the film, or if there 
was that he would be responsible fo”’it The con- 
aequencfl, which 12 alleged fell upon him by reason of 
A s failure were not such as ordinarily would flow from 


such failure. He was entitled to recover a sum in 
money, so far as it could represent the loss which he 
sustained, by reason of the damage which naturally 
flowed from A’s breach. He certainly was not entitled 
to recover in respect of every misfortune indirectly 
occasioned to him. R was without money for some 
period, and when he obtained it, he had to pay interest 
on it, whereas no interest would be payable upon the 
instalments which A was under obligation to pay. 
Under the circumstances of the case the damages 
payable should be Rs. 250, only. (Paras 6 8, 13 & 15] 
Annotation : (’46-Man) Contract Act, S. 73, N. 7. 

(b) Contract Act (1872), S. 73 — Assessment of 
damages — Help of jury. 

In complicated cases assessment of damages is always 
difficult. In such cases the assistance of a jury in 
ascertainment of damages would be very valuable; but 
that is denied to judges in India, in civil cases. 

[Para 14] 

Annotation : (’46-Man) Contract Act, S. 73 N. 4. 

(c) Contract Act (1872), S. 73 — Assessment of 
damages by trial Court — Interference with, by 
Appellate Court. 

An appellate Court is always most reluctant to in¬ 
terfere with an assessment of damages either by a Jury 
or, by a Judge sitting alone. And it does so only when 
it is satisfied that the amount of damages is such that, 
a jury of 9 or 12 reasonable men could not possibly have 
arrived at the amount awarded, or, in the case of a 
Judge sitting alone, the amount is one which is beyond 
reasonable expression of the damage sastained. 

[Para 15] 

Annotation: (46-Man) Contract Act, S. 73 N. 4. 

Cases referred: — 

1. (1892) 1 Ch. 271 : 61 L. J. Ch. 244 : 66 L. T. 402 : 

48 W. R. 182, Western Wagon and Property Co. v. 
West. 

2. (1897) 1 Q. B. 692 : 60 L. J. Q. B. 651 : 76 L. T. 
520 : 45 W. R. 467, South African Territories Ltd. r. 
Wallingtion. 

3. (1898) 1898 A. C. 309: 67 L. J. Q. B. 470 : 78 L. T. 
426 : 46 W. R. 545, South African Territories Ltd. v. 
Wallington. 

4 (1854) 9 Ex. 341 : 23 L. J. Ex. 179 : 2 W. R. 382, 
Hadley v. Baxendale. 

5. (1870) 5 Ex. 92 : 39 L. J. Ex. 41 : 21 L. T. 830 : 

18 W. R 463, Prehn v. Royal Bank of Liverpool. 

6. (1854) 14 C. B. 595 : 23 L. J. C. P. 148 : 2 W. R. 
467, Rolin v. Steward. 

7. (’08) 35 Cal. 683, Girish Chandra Das v. Kuoj 
Behari Malo. 

8. (’13) 18 I. C. 449 (All.), Nsrain Das v. Basanfc Lai. 

9. (1933) 1933 A. C. 449 : 102 L. J. P. 73 : 149 L.T. 

49, Lieebosch Dredger v. S. S- Edison. 

V. Ramaswami Iyer — for AppfUant. 

T. K. Subramania Pillai — for Respondent. 


Gentle C. J _This is an appeal by the plain- 

;iff against the amount of damages awarded to 
;he defendants upon their counter-claim. The 
jlaintiff, (hereafter called"the appellant,") carries 
>n business as a film distributor. The defendant 
irm of which Mr. C. S. JagaDnatban is the 
nanag’mg partner, (to whom it is convenient 
lereafter to refer as "the respondent") were 
Producers of a Tamil talkie picture named 
Poompavai." Whilst the film was in coarse Q 
iroduction, and before it had been completed, a 
ontract dated 6th May 1943, was made between 
he respondent, (therein called "the lessor ) and 
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the appellant, (therein called the “lessee”) 
whereby it was agreed inter alia that (l) the 
respondent should lease to the appellant the 
rights of exploiting the picture “Poompavai” 
within the districts specified in the agreement, 
including the City of Madras, for five years from 
the date of delivery of the pioture; (2) the 
appellant to pay to the respondent, as rent, the 
sum of Rs. 32,000. of which Rs. 2016 was payable 
on the date of the agreement, three sums of 
Rs. 5000 each payable on 16th May, 16th June and 
16th July 1943, and the balance of Rs. 14,934 on 
delivery of two copies of the picture; and (3) in 
case of any infringement by either party, the de¬ 
faulter should compensate the other for the loss 
sustained. . r , 

12] The appellant duly made the first payment is 
of Rs. 2016 but he failed to pay any instalment 
thereafter, the first default taking place on 
16-5-1948, when a sum of Rs. 5C00 then due was 
not paid. The respondent treated the appellant’s 
failure as a repudiation of the agreement, thereby 
entitled him to terminate it, which accordingly he 
did. The appellant instituted a suit, C. S. No. 22 
of 1944, against the respondent claiming specific 
performance of the agreement and damages for 
wrongful repudiation and for return of the 
amount of Rs. 2016 paid on or about 8-5-1943. 

The respondent counter-claimed for damages, 
alleging they amounted to Rs. 20 000 , but he' 
limited his claim to Rs. 5000. The suit was tried 
by Chandrasekhara Aiyar J. sitting in the exer¬ 
cise of ordinary original oivil jurisdiction of 
this Court, who held that the respondent was in 
breach and the appellant was not. On appeal, 
that decision was set aside; the appellate Court 
found that the appellant was at fault and the 
respondent was justified in terminating the con¬ 
tract and directed that the counter-claim be re¬ 
manded to the original side of this High Court 
to inquire into the damages and to pass a decree 
for the amount found due to the respondent. The 
appellate Court upheld a finding that the appel¬ 
lant was entitled to return of the sum of rs. 2016. 

The latter finding clearly was pursuant to the 
provisions of s. 61 , Contract Act. 

[3] Clark J. inquired into the amount of 
damages recoverable by the respondent and 
adjudged the amount to be a sum of Rs 5000. 

Ibis is the appellant’s appeal against the amount 
of damages so awarded; that is the sole question 
for consideration and no other question arises. 

[4] The respondent was the only witness who 
was called. A perusal of his testimony does not 
reflect that it was very satisfactory or dependa¬ 
ble. He said the cost of the picture was 
Rs. 3,00,OCO, its production commenced in 
September 1942 and was completed in August 1944 . 

By May 1943, only Rs. 10,000 had been obtained 


towards the heavy cost of making the picture, 
which sum was provided by the respondent 
himself, that amount was exhausted b> May 1943 , 
when the agreement was made with the up{>ellant, 
and when he paid the sum of Rs. 2016. At that 
period, the respondent was under obligation to 
pay salaries and provide board and lodging for 
the artists who had been ongaged and for use of 
the studio. The complaint mado is that produc¬ 
tion was held up solely because the appellant 
failed to make his payment of Rs. 5000 on 16th 
May and the other two instalments of like 
amounts on 16th June and lGtli July. In July the 
respondent entered into a very satisfactory 
arrangement and contract with one. S. Venkata- 
raraan Chettiar, who subsequently provided all the 
'finance which was needed in consideration of 
which he was given the exploitation rights in a 
large part, if not throughout the whole of 
the Presidency of Madras and other places 
where the picture would be acceptable for 
exhibition. The main complaint which the res¬ 
pondent appeared to make in his evidence was 
that through the appellant’s default ho was un- 
able to purchase raw films; but nevertheless his 
accounts show 7 that a sum approaching Rs. 3000 
was spent for such films in April 1943. In cross- 
examination, the respondent was forced to admit 
that he obtained from Venkataraman Chettiar a 
sum of Rs. 6000 on 17th June and another sum 
of Rs, 2500 on 26th June, for which no interest 
was payable. He added, that he borrowed Rs. 
6000, between May and June from a man named 
Sanjeeva Naidu at interest. 

[6] In regard to interest, there is one entry 
in his books, dated November 1944, recording a 
Bum of rs. 1266 paid for interest; but there is 
no information in respect of what principal that 
amount was paid. The respondent said that the 
rate of interest which he had to undertake to 
pay was 12 per cent, per annum It is quite clear 
that from about the middle of June, when 
Venkataraman Chettiar became concerned with 
the production of the film and provided the 
necessary finance, there was no lack of funds. 
The respondent said that between May 16, when 
the appellant made his first failure to pay an 
instalment, and July 27, following, a sum of 
Rs. 20,000 was paid for salaries and board and 
lodging for the artists. It would seem that 
that is the sum which was reflected in the 
counter-claim as the amount of damages actual, 
ly sustained; but it is beyond doubt, to some 
extent at any rate, that production was going 
on during that period. 

[6] It is manifest that the respondent comme¬ 
nced production of the film, which he says cost 
about Ra. 3,00,000 when he had not the necessary 
capital available and that the money which he 
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had was totally inadequate for the purpose. As 
mentioned earlier, between September 1942 and 
May 1943 only Rs. 10,000 was available. The res- 
pondent apparently took in two partners, who 
each provided Rs. 10,000 but that was subsequent 
to July 1943. It is perfectly clear that, even if 
the appellant had fulfilled hi 3 obligations and 
made payments totalling Rs. 17,000 by the middle 
of July, instead of providing Rs. 2000, even so, 
the film could not have been completed, and the 
respondent could not have been able to continue 
with its production without the intervention and 
the help afforded by Venkataraman Chettiar. 
I'ntil the advent of Venkataraman Chettiar’s 
connection, production of the film went on in a 
very lethargic manner; whilst the appellant’s 
money might have assisted the respondent to 
some extent, it could have done nothing more, 
but large amounts of other finance would have 
been needed. 

[7] The sole matter which arises, as pointed 
out above, is the question of the amount of 
damages. The appellant suggests that the learned 
Judge awarded a sum which is out of all pro¬ 
portion to the loss which is properly recoverable. 
The agreement provides that in the event of a 
breach, the party in default should compensate 
the other lor the loss sustained. That term in 
the agreement, it is not suggested, gives anything 
more than what is provided by s. 73, Contract 
Act. All that the appellant derived under the 
agreement was to have two copies of the film 
for exhibition within the specified territories in 
consideration for which he was under obligation 
to pay a rent of Rs. 17,000 in advance and the 
balance of R3. 15,000 when the film was deliver¬ 
ed to him. No date for delivery was specified, 
and therefore had the contract been fulfilled by 
the appellant, he could not have insisted upon 
delivery save after expiration of a reasonable 
time, whatever that might be. The contract con¬ 
tains no provision, and further, there is no evi¬ 
dence, reflecting that any specific circumstances 
were brought to the notice of the appellant, at 
the date the agreement was made, by which 
his responsibility for damages was to be larger 
than that which ordinarily flowed from a breach 
committed by him. It seems to me that the ap¬ 
pellant was in the identical position of a person 
prepared to become a tenant of an unbuilt house 
and to pay rent for it in advance to the land¬ 
lord; the landlord himself outside the agreement 
with the potential tenant, utilising the receipts, 
by way of advances of rent, to meet the cost of 
erection of the house. In those circumstances, if 
the landlord defaulted in payment to his contrac¬ 
tors by reason of non-payment of advance rent, 
could it be suggested that the tenant was obliged 
to accept responsibility for any loss occasioned 


to the landlord by reason of being unable to 
complete the building of his house ? In the pre¬ 
sent instance, by reason of the appellant being 
agreeable to pay rent in advance for an unpro- 
duced film and to be content to take it, or copies 
of it when the film was finished, and because he 
failed to pay advances of the rent, is his liability 
for loss accruing to the respondent, owing to his 
own financial embarrassment, to be an additional 
responsibility ? If that be the position, then, it 
seems to me, that no one will enter into an agree¬ 
ment with a producer, who contemplates making 
a film, to provide him with rent in advance for 
copies of it before it is completed, if the renter 
finds that, thereby, he must shoulder serious 
and onerous obligation in the event of failing to 
make payment for the rent in advance. 

f8] The present circumstances arise solely out 
of the incident that the respondent was a man 
who had no finance but who embarked upon an 
undertaking at a time when he had not the 
wherewithal to carry it out; and to enable him to 
do so, he entered into a contract with the appel¬ 
lant by which he would obtain, if the contract had 
been fulfilled, payment of ront in advance and 
to use it to discharge his own personal obliga- 
tions. It is said that because of the appellant’s 
failure, heavy loss has been sustained by the 
respondent, for which the appellant must be 
held responsible. That argument can be made 
only by reason of the financial embarrassment 
of the respondent and his embarking upon his 
proposition in that condition. If the respondent 
had been a man of substance and of financial 
stability, the failure of the appellant to make his 
rental instalments in due season, would have 
occasioned no loss whatever to the respondent. 

[9] Reference to the authorities is now con¬ 
venient. It is not suggested that the law in 
England is different to that in India. It is to be, 
observed, however, that, by S. 73 , Contract Act, 
in India, in the absence of proof of damage, 
nominal damages are not recoverable but that 
proof of damage is necessary to enable recover-I 
ability. It is instructive to refer to the relevant 

decisions given in England. 

[10] In ( 1392 ) 1 cb. 271 1 it was observed by 

Chitty J. at p. 277 that : 

“If A agrees to lend B £100 at.interest for a week, 
and makes default, and B, within a few minutes after 
the time at which £100 ought to ba^e been lent, obtains 
from his bankers a loan of £100 at the same rate of 
interest and for the same period of time, the damages 
would be merely nominal.” 

In (1897) 1 Q. B. 692,- affirmed by tbe House of 
Lords ( (1S98) A. C. 309) 3 there was a breach of 
contract to take debentures in a company; it was 
held that the damage for tbe breach was the loss 
sustained and not the sum agreed to be lent; 
at p. 695, in the judgment of the Court of Ap- 
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peal, the observations of Cbifcty J. in ( 1892 ) 1 
Ch. 271 1 were cited with approval, and at p. 696 
it is observed : 

‘The measure of the damages is the loss sustained 
by the borrower through breach, the rule in (1854) 9 
Ex. 3414 being applied when the circumstances justify 
its application. If the intended borrower, being a man 
o. good credit, can readily obtain the loan from another 
person on the same terms, the damages would be 
nominal. If he cannot obtain the money except at a 
higher rate of intei'est, or for a shorter term of years, 
or upon other more onerous terms,.the damages would 
be greater and might be very substantial. The burden 
of proving the amount of the loss sustained rests upon 
the plaintiff.” L 

Id ( 18 /o) 5 Ex. 92, 6 Martin C. B. observed as 
follows at pp. 99-100 : 

Now, with respect to damages in general, they are 
of three kinds. First, nominal damages; which occur 
in cases where the Judge is bound to toll the jury only 
to give such; as, for instance, where the seller brings 
an action for the non-acceptance of goods, the price of 
which has risen since the contract was made. The 
second kind is general damages, and their nature is 
clearly stated by Cresswell J. in (1854) 14 C. B. 595« 
at p. 605. They are such as the jury might give when 
the Judge cannot point out any measure by which they 
are to be assessed, except the opinion and judgment of 
a reasonable man. Thirdly, speoial damages are given 
in respect of any consequences reasonably or probably 
arising from the breach complained of.” 


Reference can now be made to two decisions in 
India. 85 Cal. GS3 7 was a case where a sub-tenant 
failed in bis obligation to pay to the superior 
landlords rent of occupied premises and in con¬ 
sequence, it was alleged, bis immediate landlords 
weie unable to meet their own obligations to 
their superior landlord resulting in the premises 
being lost to them; in an action by the interme¬ 
diate landlords damages were sought to be re¬ 
covered from the sub-tenant in respect of the 
loss of the premises; in his judgment, Sir Francis 
Maclean C. J. observed at p. 689 as follows : 

‘‘His (the sub-tenant’s) damages for the loss of the 
plaintiff’s property, which was attributable to their own 
default, are too remete. It was entirely their fault that 
they allowed the properly to be sold. The plaintiffs 
were primarily liable for the.rent, and directly they 
found that defendant 1 bad broken his covenant and 
had not paid the rents, they ought to have paid it. If 
they had done so, the property would not have been 
cold and they would have sustained no loss. I do not 
think that the loss, which they sustained, and which is 
attributable to their own default, is the natural conse¬ 
quence of the default of defendant 1 to comply with his 
covenant. It is reasonably clear, if we look at S. 73 
Contract Act, that the plaintiffs were only entitled to 

aroseTn ?L°n a . any ^ ° r damfl " e - wbich naturally 
the contrwt.” thin 8 3 the breach of 


In 18 I. c. 449 8 at p. 460 it was observed in the 

judgment of a Bench of the Allahahabad High 
Court: b 


’ The iaw cannot recognise any loss which does not 

naturally follow from the breach of the contract between 
tbe parties.” 


Before leaving the citation of authorities, it is 
helpful and illuminating to refer to the observa¬ 


tions of Lord Wright in (1933) A.C. 449,°ordinarily 
known as the Edison case, at p. 400 : 

Hie l ftW cannot take account of everything that 
follows a wrongful act; it regards some subsequent 
mftUersas outs.de the scope of its selection, because 'it 
were infinite for the law to judge the cause of causes ’ 
or consequence of consequences. Thus the loss of a ship 
by collusion due to the other vessel’s sole fault, may 
force the ship owner into bankruptcy aud that a-oiin 
may involve his family in suffering, Joss of education or 
opportunities in life, but no such loss could be recovered 
from the wrong doer. In the varied web of affairs, tho 
law must ab.-tract some consequences as relevant,' not 
perhaps on grounds of pure logic but simply for practi¬ 
cal reasons.” r 

[ 11 ] Now, returning to the facts and circum¬ 
stances of the present case. The appellant was 
clearly at fault, and his act was wrongful in 
failing to observe an obligation which he bad 
undertaken in the agreement of 6 th May 1943 to 
pay sums of rs. 5000 on 16th May, ieth June 
ana IGth July, But thoso payments were no 
more than advances of rent for a film which was 
not produced and the date of its completion 
and its delivery were unstated and unsettled. 
There is no doubt that the respondent was hoping 
to utilise the moneys, which ho expected to 
obtain from the appellant, to meet the produc- 
tion charges. But there i 3 nothing in the con- 
tract or in any part of the evidence which in 
any way reflects that it was brought to the notice 
of the appellant that there would be, in conse-l 
queuce of his non-payment any interruption in 
the production of the film, or, if there was that 
he would be responsible for it. Incidentally it) 
is to be observed that the appellant was paying' 
a sum of Rs. 32.000 for several territories, includ¬ 
ing the city of Madras ; subsequent to the ter- 
ruination by repudiation of the agreement, the 
respondent resold or relet, whichever may be the 

correct expression, the territory of Madras city 
alone for a sum of ns. so.ooo. The consequences, 
which the respondent alleges fell upon him by 

reason of the a w *]l»nt’s failure were not such 
as ordinarily flow from such failure. 

[ 12 ] In May, the appellant failed to pay 
Rs. 5000 but it was in that month or early in 
June that the respondent was able to borrow 
Rs. 6000 from Sanjeeva Naidu at interest, and in 
June, when there was another default, ho had 
been successful in obtaining Rs. 7500 advanced 
by Venkataraman Chettiar towards the produc¬ 
tion costs without having to pay interest; by 
the end of the month of July all financial 
worry went, since Venkataraman Chettiar was 
there with such sums, large or small, as might be 
required. In argument, it was suggested that by 
reason of the appellant’s breach, the respondent 
was at a disadvantage in selling or letting terri¬ 
tories for the exploitation of the film. That may 
or may not oe, but in his evidence the respon- 
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dent made no complaint about that, and in no 
circumstances is it a matter which can be taken 
into account in the assessment of damages. 

[13] The respondent is entitled to recover a 
sum in money, so far as it can represent 
the loss which he sustained, by reason of 
the damage which naturally flowed from the 
appellant's breach. He certainly is not entitled 
to recover in respect of every misfortune in. 
directly occasioned to him. That is manifested 
clearly in the succinct observations of Lord 
Wright in the Edison case. 0 At the same time, 
the respondent must have sustained some loss. 
At any rate, he was without money for some 
period, and when he obtained it. in the first in¬ 
stance from Sanjeeva Naidu, he bad to pay in¬ 
terest on it, he said, at 12 per cent, per annum; 
whereas no interest would be payable upon the 
instalments which the appellant was under 
obligation to pay. 

[14] Assessment of damages in a matter of 
this kind is always difficult, and I agree with the 
learned trial Judge that one would have been 
most happy to have had the advantage of the 
assistance of a jury, whose opinion would be 
valuable in the ascertainment of damages; but 
that is denied to Judges in this country in civil 
cases. 

[ 16 ] An appellate Court is always most reluc¬ 
tant to interfere with an assessment of damages 
either by a jury or, as in this case, by a learned 
Judge sitting alone. And it does so only when 
it is satisfied that the amount of damages is such 
that, a jury of 9 or 12 reasonable men could not 
possibly have arrived at the amount awarded, 
or, in the case of a Judge sitting alone, the 
amount is one which is beyond reasonable ex¬ 
pression of the damage sustained. Bearing that 
in mind, I have, nevertheless, come to the con¬ 
clusion that the amount which the learned Judge 
awarded in this case was incorrect. I think he 
took into consideration matters which were 
beyond those whioh should have been taken into 
account. I have ventured to set out the princi¬ 
ples which should be followed in the assessment 
of damages in a matter of this sort, and that 
although perhaps the injured party has, in fact, 
been occasioned further loss, it is not a loss whioh 
can be recovered from the party at fault. TakiDg 
into account every aspect, including the interest 
payable upon money which had to be obtained 
in the absence of payments which the appellant 
was under obligation to make, I have come to 
the conclusion that the correct sum to have been 
awarded was Rs. 260. Ifc follows that the appeal 
will be allowed with coats of the appellant. The 
order and decree of the learned Judge will be set 
aside and a decree for Rs. 260 will be substituted 
in place of Rs. 6000, with costa upon that amount, 


in so far as they are recoverable in respect of a 
counter-claim. 

[16] Bell J.— I agree. 

c.r.k./r.g.d. Appeal allowed . 
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Gentle C. J. and Bell J. 

R. M.N. N. Nagappa Chettiar — Appellant 
v. Messrs. Trojan and Company , Madras — 
Respondents. 

Original Side Appeal No. 23 of 1946, Deoided on 
1-12-1947, from decree and judgment of Kunlii Raman 
J., D/- 21-3-1946 in C. S. No. 54 of 1945. 

(a) Limitation Act (1908), Art.'23 — Scope — 
Article refers only to criminal proceedings. 

The word “prosecution ’ <in Art. 23 relates only to a 
case where the criminal law is set in motion. 

[Para 10] 

Annotation: (’42Com.) Lim. Act, Art. 23, N. 4. 

(b) Limitation Act (1908), Art. 36 — Suit for 
damages for malicious insolvency proceedings — 
Art. 36 and not Art. 23 applies — Limitation starts 
from date of order of annulment of insolvency. 

A suit for damages on the ground that the defendant 
had maliciously and without reasonable and probable 
cause presented a petition in insolvency against the 
plaintiff, as a result of which he was adjudicated in¬ 
solvent, i9 governed by Art. 36 and not by Art. 23. The 
starting point of limitation in such a case is the date of 
the order of annulment: (1885) 10 A. C. 210; 35 A.l.R. 
1948 Mad. 76 and 26 A. I. R. 1939 Pat. 688, Ref. 

[Para 10] 

Annotation: (’42-Com.) Lim. Aot, Art. 36, Ns. 4, 7. 

(c) Tort — Malicious proceedings — Malice — 
Filing of insolvency petition based upon false debt 
is malicious. 

When a person knows that there is no jast debt dae 
to him without which he cannot file a petition in 
insolvency and yet files such a petition based upon a 
false debt, the ingredients of malice are clearly present. 

[Para 11] 

Cases referred :— 

1. (’47) 1947-2 M. L. J. 27 I 34 A. I. R. 1947 P. C. 
108:74 I. A. 193 (P. C.), Mahomed Amin v. Jogendra 
Kumar. 

2. (1885) 10 A. C. 210 : 54 L. J. Q. B. 449 : 53 L. T. 
163 : 33 W. R. 709, Metropolitan Bank v. Pooley. 

3. (’47) 1947-1 M. L. J. 360 : 35 A. I. R. 1948 Mad. 

76 : I. L. R. (1948) Mad. 296, Western India Oil 
Distributing Co. Ltd. v. Rathnasabapathi. 

4. (’39) 26 A. I. R- 1939 Pat. 688: 185 I. C. 336, Ram 
Ranbijay Prasad Singh v. Mt. Bachia Kuari. 

K. Krishnaswami Aiyangar , N. Suryanarayana 

and K. Parasurama Aiyar—tor Appellant. 

M. Murugappa Chettiar-tox Respondents. 

Bell J. — In tbis appeal the appellant, who 
was the plaintiff in the suit, sought to recover 
damages on the ground that the defendants had 
maliciously and without reasonable and prob¬ 
able canse presented a petition in insolvency 
against him, as the result of which on 6 - 10-1937 
he was adjudicated insolvent. He says he was 
not able to obtain annulment of bis adjudication 
until 21-2-1944. Kunhi Raman J. dismissed t e 
suit holding in the first place that it was barred 
by limitation. He came also to the conclusion 
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that want of reasonable and probable cause had 
not been satisfactorily proved. Even so he held 
that there was no evidence of malice and finally 
was of the opinion that the plaintiff on the 
evidence was entitled to no more than nominal 
damages. 

[ 2 ] The plaintiff has been pressed before us 
as a well-to-do man of the Chettiar community 
and of good character and reputation. It is 
stated that in a partition somewhere about 1933 
between himself and his brothers he received as 
hi3 share more than two lakhs of rupees. He 
took up residence in Madras and began speculat¬ 
ing on the stock exchange. As he himself said in 
the course of the insolvency proceedings his 
transactions were extravagant in the extreme 
and were in fact no more than rash speculations 
in differences. In the course of these transactions 
he became concerned with two firms of stock¬ 
brokers, one called Ramlal and Company and 
the other Trojan and Company, the present 
respondents who are a registered firm still car¬ 
rying on business in Second Line Beach, George 
Town, Madras. The sole proprietor of the firm 
today is one Annamalai Chettiar. 

[3] In April 1937, there was something ap¬ 
proaching a crisis on the Calcutta Stock Ex¬ 
change in relation to certain shares in which 
there had been much heavy gambling. Trojan 
and Company, it has been proved beyond doubt, 
received private information from Calcutta, as 
the result of which they determined to get rid 
of their own holdings in those particular shares 
before the anticipated slump in them acta ally 
took place. To this end they fraudulently induc¬ 
ed the plaintiff to buy 5000 Indian Iron shares 
pretending that they had purchased them in the 
normal way on the market. In fact, 1800 of 
these shares belonged to Annamalai Chettiar, 
1000 to his wife and 1000 to a firm of which 
Annamalai Chettiar and Company were manag. 
ing Agents. The rest of the shares belonged to 
persons w'ho were close friends of Annamalai 
Chettiar. Trojan and Company charged the 
usual commission to the appellant. The above 
transaction which took place on 5-4-1937 has 
.been considered several times in this Court and 

a number of Judges have held, without hesita¬ 
tion, that Trojan and Company acted most 
unscrupulously and in gross fraud of the appel¬ 
lant who was their client and who acted on 
their advice. 

[4] The shares ultimately and inevitably 
dropped seriously in price and the appellant’s 
accounts with Trojan and Company showed as 
the result a debt against him to the extent of 
over a lakh of rupees. The appellant paid off 
some Rs. 60,000 leaving apparently due a balance 
of Rs. 61,712-7-0. Trojan and Company pressed 
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him for payment and on 22-6-1937 he executed a 
promissory note in their favour, acting under 
the full belief that the transaction was perfectly 
above board. Trojan and Company then filed 
0. 8. No. 161 of 1937 in the High Court in order 
to realise the amount alleged to be due as 
quickly as possible. They obtained an interim 
order of attachment before judgment on the ap¬ 
pellant’s movable and immovable properties. 

[5] His transactions with the other firm also 
resulted in a heavy loss and with the pressure 
put on him to clear off his liabilities and believ¬ 
ing that he was hopelessly involved financially, 
he foolishly attempted to alienate some of his 
properties, in particular a house in Madras 
which was then in process of building, to his 
wife and others. The other firm of brokers beard 
about the respondents’ attachment and of these 
alienations and on 3-9 1937 they presented a 
petition in insolvency (I. p. No. 805 of 1937). The 
usual consequences followed and the Official 
Assignee was appointed interim receiver of the 
appellant’s properties. 

[6] Fearing lest the appellant should effect 
some compromise with the other firm, Trojan 
and Company on 22-9 1937 took it upon them¬ 
selves to file another insolvency petition (i. p. 
No. 345 of 1937) against him. In the petition they 
asked for leave to present and prosecute the peti¬ 
tion in case the other petitioning creditors Ram¬ 
lal & Co., "do not proceed with due diligence with 
their petition". They went on to say, 

• • • the debtor haa been trying to compromise with 
Messrs. Bamlal & Co., and aa any suoh arrangement 
may affect prejudicially other creditors, the present 
petition is filed . . 

Out of the filing of this petition the present pro¬ 
ceedings have arisen. 

[7] On 6 10-1937 the appellant was adjudicated 
insolvent and the insolvency Judge, Wadsworth J. 
mentioned in his judgment that in fact the appel¬ 
lant submitted to being adjudicated. The two 
petitioning creditors were given their costs. A 
similar order on the second petition was asked 
for at the same time, both the petitions being 
heard together. 

[8] At this time the insolvent believed that ho 
was legally indebted to these firms of stock- 
brokers. When the Official Assignee, however 
came to investigate bis affairs, the true his¬ 
tory and nature of the transaction with Trojan 
and Company came to light and their claim to 
rank as creditors was ultimately denied. Their 
claim after rejection by the Official Assignee was 
ordered to be tried as a suit in the insolvency 
jurisdiction and Somayya J. dismissed it, hold, 
ing that they had been guilty of a shocking and 
gross fraud, On appeal to a Bench, the late 
Chief Justice and Lakshmana Rao J., came un- 
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hesitatingly to the same conclusion. Trojan and 
Company then asked for leave to appeal to the 
Privy Council. This was rejected. Ultimately in 
London they asked for special leave to appeal 
which was refused by the Board. All these pro- 
ceedings bad taken considerable time and it 
was not until somewhere about 19-11-1943 when 
the result of the respondent’s application to the 
Board was received in Madras that the appellant 
knew finally that be was not indebted in respect 
of these transactions to Trojan and Company. 
On 24-1-1944 he filed an application for annul¬ 
ment of his insolvency and on 21-2-1944 the order 
of annulment was made after notice to. the res¬ 
pondents. The application would unquestionably 
have been premature had it been made before 
the last mentioned proceedings of the respon¬ 
dents had come to an end. 

[9] The appellant’s case is shortly as follows, 
and it is supported by the evidence of Annamalai 
Chettiar himself. When Trojan & Co., filed 
I- P- No. 345 of 1937 they knew that the debt 
alleged by them against him was not true and 
that they had no justification whatever for the 
proceedings. In cross examination Annamalai 
Chettiar admitted that if after receiving secret 
information from Calcutta and without disclos¬ 
ing the same to the appellant he had sold the 
shares to him his conduct would have been im¬ 
proper and that the transaction would not have 
been binding on the appellant. Apart from the 
claims of these stock-brokers, the appellant’s just 
debts were comparatively small and his posses¬ 
sions ample to meet them if and when called 
upon to do so. He says that the respondents’ 
action was designed only to ruin him and to 
cover up and hide their own fraud. 

ClO] Before Kunhi Raman J., and before us it 
has been contended that the present suit, which 
was filed on 21-2-1945 was out of time because if 
the suit be an action for malicious prosecution, 
the wrong done occurred on 22 - 9-1937 when the 
respondents’ petition was filed. Article 23 , Limita¬ 
tion Act, provides that proceedings for malicious 
prosecution must be started within one year from 
the time when the prosecution is commenced. 
The learned Judge held and I agree with him 
that Art. 23 is inappropriate, because therein the 
w'ord "prosecution” relates to a case where the 
criminal law is set in motion. In support of a 
contention that the word "prosecution” can cover 
not only prosecutions in criminal matters but 
also in cases such as the present one, Mr. Krisbna- 
swami Aiyangar for the appellant has cited 
several cases including 1947-2-M. Ii. j. 27, 1 where 
their Lordships, after referring to the fact that 
the action for damages for malicious prosecution 
is part of the Common Law in England and that 
the foundation of the action lies in abuse of the 


process of the Court by wrongfully setting the 
law in motion, go on to say: 

‘'That the word ‘prosecution’ in the title of the 
action i3 not used in the technical sense which it bears 
in Criminal law is shown by the fact that the action 
lies for the malicious prosecution of certain classes of 
civil proceedings, for instance falsely and maliciously 
presenting a petition in bankruptcy or a petition to wind 
up a company.” 

It is, however, the use of the word in the Limi- 
tation Act, which has to be considered and it is 
beyond doubt that Art. 23 refers only to criminal 
proceedings. Art. 86 would appear to be more 
appropriate and this prescribes two years as the 
period of limitation for claiming compensation 
‘ for any malfeasance, misfeasance or non-fea¬ 
sance independent of contract and not herein 
specially provided for.” The time when the 
limitation will start is, "when the malfeasance, 
misfeasance or non-feasance takes place.” Even 
so, it is argued for the respondents that the two 
years’ period must run from the date of the fil¬ 
ing of the petition when the Act of malfeasance 
or misfeasance, of which the complaint is made, 
took place. This contention cannot be accepted. 
It is a well-known and well-settled principle of 
law that before a cause of action can arise in 
respect of an order of a competent Court, the 
order must have been set aside: (1885) 10 A. C. 

2J0.“ In the present case no proceeding to set 
aside the order of adjudication could have been 
undertaken by the appellant until it was finally 
ascertained that Trojan & Co., could no longer 
contend before any Court that they bad any 
right to file an insolvency petition. As stated 
this was not until the news was received that the 
Privy Council had rejected their application for 
leave to appeal from the order of this High 
Court rejecting their claim. Limitation starts 
when it is possible to bring a suit or other pro¬ 
ceeding at law. It was observed in 1947-1-M. L. J. 
360 3 at p.363, dealing with Art.145, Limitation Act: 

‘‘The cause of action and the right to sue first arose 
when the business between the parties ceased ...” 

The Court then referred with approval to A. I. R. 
1939 Pat. 688, 4 where it was said, "The Limita¬ 
tion Act provides for time running only after the/ 
cause of action has arisen.” The plea of limita-. 
tion put forward on behalf of the respondents! 
must therefore fail because the suit was brought 
one year after the order of annulment. Even if 
Art. 36 could be deemed inappropriate there is 
always available the residuary Art. 120, which 
provides for a period of six years. This would 
amply cover the case of the appellant. 

[11] On the question whether Trojan A Co. a 
petition was filed without reasonable and pro¬ 
bable cause and with malice there is no doubt 
whatever. As already indicated, Annamalai 
Chetti, the head of the defendants’ firm, admitted 
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this amount Rs. 80,000 was waived. The amount 
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that at the time when the petition was filed he 
knew only of the debt alleged by Ramlal & Co., 
and of his own. He did not know that there 
were any other creditors until the Official Assig¬ 
nee subsequently made a list. He was forced to 
admit that from his knowledge of the appellant the 
latter could easily have discharged his just debts, 
which in any event amounted to no more than a 
sum of Rs. 12 , 000 . He admitted that it was only 
because he felt that Ramlal & Co., might settle 
their claim that he filed his petition and that he 
did it so as to make certain that there would be 
an adjudication. In fact, Ramlal & Co.’s debt was 
subsequently disposed of. Kunhi Raman J, felt 
some doubt whether there was want of reason¬ 
able and probable cause being evidently under 
the impression that the petitioners had acted on 
legal advice. Trojan & Co., however, never plea¬ 
ded in their written statement that they had 
acted under legal guidance and there wa 3 no 
issue on the point. The assertion was made by 
Annamalai Chettiar only in cross-examination 
and bi3 evidence in this connection is vague 
to a degree, without support and entirely un¬ 
acceptable. He stated that he bad instructed 
and consulted various lawyers privately but 
produced nothing in writing, and there was 
no witness to support his story. He had to 
admit that at all events he had never told 
the lawyers who appeared for him and who 
appear for him today anything about his consul, 
tations and instructions to other lawyers prior to 
the filing of the insolvency petition. In all the 
circumstances there can be no doubt that there 
was complete lack of reasonable and probable 
cause for filing the petition, nor can there bo 
any doubt that Trojan & Co., knowing what they 
did know about the share transactions, know 
that they had been fraudulent and that the 
appellant was not justly indebted to them. Not 
content with allowing Ramlal’s petition already 
filed, to go on by itself, they filed a petition of 
their own so as to ensure that the appellant 
whom they knew they had so wickedly decioved 
should not escape adjudication as an insolvent. 
In doing so, on the evidence which has been read 
before us with care, they were plainly guilty of 
malice also. When a person knows that there is no 
just debt due to him without which ho cannot file 
a petition in insolvency and yet files such a peti¬ 
tion based upon a false debt, the ingredients 
of malice are clearly present. In the present case, 
one K. Bhairavan the authorised agent of Trojan 
& Co., verified the petition by stating, inter alia, 

. • . the facts stated . . , are true to my know¬ 
ledge ...” 

[12] The next question for consideration is 
that of damages. The plaintiff claimed in all a 
total of rs. 1,60,000 under 8 different heads, of 
1948 M/57 & 58 


is grossly and indeed hopelessly exaggerated. 
Mr. K. Krishnaswami Aiyangar has wisely aban¬ 
doned most of the claims leaving three only to 
be considered, namely, (a), (c) and (g). With 
regard to (a) which is alleged to be the loss sus¬ 
tained by the sale by the Official Assignee of a 
house which the appellant was building in Madras 
and in respect of which the appellant claims 
Rs. 30,000 it appears to be clear that the claim is 
unsustainable. There is some suggestion that 
under Hindu law or custom the appellant was 
bound to provide for his wife and therefore in 
some way was bound to build this house for her. 
This was the story which was put forward at the 
time when the sale deed executed by him in 
favour of his wife in July 1937 was being exa- 
mined. The Court held that the purported sale 
was false, in any event was without considera¬ 
tion and was an attempt to defeat hi 3 creditors. 
It was therefore set aside and the property rever¬ 
ted to the estate. There can be no doubt that the 
appellant did try to defeat his creditors thinking 
of course that they were more numerous and for 
greater amounts than they proved to bo subse¬ 
quently. His case throughout was that the pro¬ 
perty belonged to his wife as the result of the 
conveyance he made to her. Alienations by 
owners of property can always be made but they 
are subject to insolvency law and if made with¬ 
in the statutory period are always liable to be 
set aside at the instigation of the Official Assig¬ 
nee and for statutory reasons, one of which is an 
attempt to defeat or delay creditors. The appel¬ 
lant tried without any evidence of substance to 
suggest that if he had been allowed to finish the 
house it would have been worth on the date of 
the annulment very touch more than its original 
cost and that thereby a loss has been occasioned. 

Even if true, however, the loss is not his loss but 
that of bis wife. 

[13] With regard to head (c) the appellant 
says that in the course of the administration of 
his estate in insolvency a number of insurance 
policies, of which he had paid the premia for at 
least four years in some cases, were surrendered 
by the Official Assignee and thereby the appel- 
lant had lost the use and benefit of the money 
which he paid as premia. It is conceded that he 
had paid in premia Rs. 7160. The total sur¬ 
render value was Rs. 1963 and his loss was there¬ 
fore Rs. 5197. For this he is clearly entitled to 
compensation and is therefore awarded Rs. 5197 
under this head. 

[14] The last head, viz., (g) relates to 

“damage due to loss of reputation, physical P ai D 
mental sufferjug and inability to engage himself profit¬ 
ably in any business due to the adjudication in insol- 
vency. . 
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The appellant claims rs. 20,000. He is clearly 
entitled under the law to general damages and 
the question is only a3 to the quantum. Normally 
the filing of a petition in bankruptcy must 
damage any trader’s credit and reputation. The 
appellant, it is conceded indeed, was described 
by the respondents as a banker. He was or had 
been possessed of considerable properties although 
given to rash and hazardous speculation. It must 
be noted however that he was also a man who 
was prepared to go to any length to deceive and 
defeat his creditors and that his truthfulness has 
not survived the test of cross examination. For 
no very apparent reason he was cross-examined 
about a minor criminal prosecution in which he 
had been involved and which under no circum¬ 
stances could have been deemed very harmful to 
his normal character. When questioned he had 
no scruple in denying any knowledge of the mat¬ 
ter and persisted in doing so, although plainly he 
was not telling the truth. He has given no evi¬ 
dence about loss of reputation or about the physi¬ 
cal pain which he alleges he suffered as a result 
of being made an insolvent and there is no evi¬ 
dence to show that he was unable to earn his 
living by reason of his adjudication. He was, 
however, publicly held to be an insolvent for 
nearly seven years. In all the circumstances a 
fair sum by way of compensation would be 
Rs. 8500 and this he is awarded. 

[16] The appellant therefore succeeds in this 
appeal and the decision of Kunhi Raman J., is 
set aside. The appellant in all will recover a sum 
of rs. 8697 with all his costs here and in the 
Court below. 

Gentle C. J.— I agree. 

O.R.K./s.C. ^ Appeal allowed. 

A. I. R. (35) 1948 Madras 450 [C. N. 216.] 

Chandrasekhara Aiyar J. 

Nagupudi Krishnamma Naidu and others 

Appellants v. Polidili Chinna Venkapathi 
Naidu — Respondent. 

Second Appeals Nos. 1614, 1874 to 1877 and 2114 of 
1945, Decided on 16-1-1948, against decrees of the 
Dist. Court, Chittoor, in A. S. No. 287 etc. of 1944. 

(a) Madras Estates Land Act (1 [I] of 1908), 
S. 42 — Claim for rent on basis of excess area — 
Burden of proof _ Mere statement of area and rent 
in patta not sufficient to discharge burden on land- 
— Landlord must further show that area was 
basis for fixation of rent specified. 

In a suit for rent where the landlord claims rent also 
for excess areas said to be in the holdings of the 
tenants, a mere statement of the area as well as the 

f en a/ n a b u patta . does ? ot disch arge the burden on the 
landlord; he must go further and show that the area 

was the basis for the fixation of the rent specified. If 

the rent mentioned wm * consolidated rent for the 

fS? aSSD ? ed roa 8 h| y of a particular 

mrea * then ‘he remedy of the landlord, if the area 


found in the tenant’s possession is in excess of what is 
stated in the patta, is to apply under S. 42 to the Col¬ 
lector: 24 A. I. R. 1937 Cal. 632, Rel. on. [Para 2} 

[b] Madras Estates Land Act (1 [I] of 1908^, 
S. 42 (3) — Express agreement is contemplated. 

An implied agreement cannot be relied upon by the 
landlord to take the case out of the ambit of S. 42. The 
language of cl. (3) of S. 42 indicates that the agreement 
must be an express one. [Para 3] 

Case referred '.— 

1. (’37) 24 A. I. R. 1937 Cal. 632 : 176 I. C. 336, 
Nanda Kishore v. Khetabuddin Ahmed. 

C. S. Venkatachariar and D. Ramaswami Iyangar 

— for Appellants. 

A. Bhujanga Rao and D. R. Krishna Rao 

— for Respondent. 

Judgment— In the suits for rent brought 
under S. 77, Madras Estates Land Act, the land¬ 
lord claimed rent also for excess areas said to be 
in the holdings of the tenants. The excess area 
was ascertained, it is said, at a survey under 
the Surveys and Boundaries Act, to which the 
tenants were not parties. Both the lower Courts 
have decreed the suits even as regards rent for 
the excess areas, holding that the cases fell under 
cl. 3 of S. 42, Madras Estates Land Act. The 
learned District Judge has proceeded upon the 
footing that the rent was fixed with reference to 
the area in the old pattas and that a glance at 
them would show that the rent varied in exact 
proportion to the extent. Exhibits D-4, D-4 (e), D-4 
(b) and D-5 are the old pattas. They do not bear 
out this statement of the learned Distriot Judge; 
there is nothing in them to show that the rents 
were fixed with reference to the area, or that the 
rents were varied in exact proportion to the 
extent. No data are available from which we 
could say that the rate of rent was such and 
such per cawnie of wet or dry land and that the 
rent given in the pattas for the area specified 
against the field number was arrived at on this 
basis. Moreover, for lands of the same descrip, 
tion as regards crop and taram, the rents given 
vary irrespective of the extent and are not pro¬ 
portionate. 

[2] I respectfully agree with the view taken 
by Biswas J. in A. I. R. 1937 Cal. 632. 1 A mere 
statement of the area as well as the rent in the 
patta does not discharge the harden on the land¬ 
lord; he must go farther and show that the area 
was the basis for the fixation of the rent speci- 
tied. If the rent mentioned was a consolidated 
rent for the field in question, assumed to be 
roughly of a particular area, then the remedy of 
the landlord, if the area found in the tenants 
possession is in excess of what is stated in tbej 
patta, is to apply under S. 42 to the Collector. 

[3] Whether any implied agreement to , 

spelt out of the entries found in the J* a fj 
can be relied on by the landlord to take the case 
out of the ambit of S. 42, is itself open to doubt. 
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Hameed Rowther v. Mohideen Pichai (Rorwill J .) 


Clausa 3 refers to an agreement in writing, 
under which the rent is fixed in proportion to 
the area, or where the rent is fixed on the basis 
of an assumed area and the agreement provides 
for the alteration of the rent when the actual 
area is found to vary from the assumed area. 
jThis indicates, to my mind, that the agreement 
must be an express one. There is no such agree- 
ment in the present case. 

[4] The suits filed by the landlord for the 
excess rent in each case must therefore stand 
dismissed with proportionate costs in the trial 
Court. This, however, does not mean that the 
landlord is not entitled to take appropriate 
steps under S. 42, els. 1 and 2, for obtaining re¬ 
lief at the hands of the Collector. 

[5] The landlord will pay the costs of the 
tenants in the District Court and here. Half the 
Advocate s fee will be allowed in each second 
appeal. Leave refused. 

C.R K./v.B.B. Order accordingly. 


A. I. R. ( 35 ) 1948 Madras 451 [C. N. 217.] 

Horwill and Bell JJ. 

Sahul Hameed Rowther—Petitioner v. K. 
G. P. Mohideen Pichai—Respondent. 

II^iqST Petn - No. 775 of 1946. Decided on 
17-4 1946 7, reV13G ° rder 3t ‘ Judge ’ Madura . D /' 

Court-fees Act (1870), S. 7 (iv-A) (Mad.)-Allega- 
tion that sale deed by plaintiff in favour of 
defendant was sham and nominal and prayer for 
declaration to that effect and for injunction restrain! 
mg defendant from interfering with plaintiff’s pos¬ 
session—There need not be prayer for cancellation 
and court-fee under S. 7 (iv-A), is not necessary. 

If there existed a document which amounted to an 
insuperable obstruction to the granting of the relief 
then it is necessary to have the obstruction set aside by 
praying for its cancellation. But if such a deed is said 
to be sham and nominal and worth nothing more than 
the paper on which it is written it does not amount to 
an insuperable obstacle to the granting of any relief to 
the person who under that document purports to con 
vey the property to another. It is not necessary to set 
aside a transaction which does not effect anv transfer 
of title at all: Case law referred. [Para" 4] 

Consequently, where the plaintiff alleges that a sale 
deed exeouted by him in favour of the defendant was 

!nrf " om,nal ’. and P ra ys for a declaration to that 

s / 0r -“ 1 “ , u n u. t,on draining the defendant 
from interfering with his possession, the plaintiff need 

not pray for the cancellation of the deed and vLlue his 
suit for purposes of court-fee and jurisdiction nnder 
h. 7 (iv-A). There is no objection to the plaintiff’s 
drawing the attention of the Court to the fac? that in 
deciding whether the plaintiff is entitled to an injunc¬ 
tion or possession, it would first have to decide whether 
the document in question was sham and nominal It in 

as a matter of fact, desirable that the plaintiff should 
make mention of such a document in his plaint; and 

SET he m ^ blS wa ? a£313t3 the Conrt in framing 
of the proper issues he should not be called upon to 


Madras 451 

F5J additional court-fee. 16 A. I. R. 1929 Mud. 
*» 1$ oil, [Paras 51 

C«-Com.). Court-fees Act, S. 7 f( iv , 
(c) N. o, Suit for cancellation, when necessary. 11 

Cases referred :— 

** ( ’? 0} T 7 A * L , 1920 Mad - 8 8 : 55 I. C. 766, Swami- 
natha Iyer v. Rukmani Ammal. 

2. (’08) 35 I. A. 9S ; 35 Cal. 551: 4 L. B. R. 266 (P C ) 
Pethaperumal Chetti v. Muniandi Servai. 

3 - r - L - R.(19,0) Mad. 73 : 26 A.I. R. 1939 Mad. 
894 : 189 I. C. 301, Vellayya Kouar v. Ramaswami 
konar. 

4 ui ( : 47 :, i947 i , M - l - j - 212:34 a - i r - i9«u.d. 
41o, rhirumalayandi Tbevar v. Uthacda Thevar 

5. ( 46) 1946 2 M. L. J. Il l : 31 A. I. R. 1947 Mad 
57 : 229 1.0.201, Rauianatlmn Cbettiar v. Rama-* 
nathan Chettiar. 

6 ‘ (.’ 29 ) 16 1929 Mad. 478 : 120 I. C. 378 

Krishnaswami v. Kuppu Ammal. 

S. Srinivasa Raghavan andS. Ramachandra Ayyar 

a rr , — for Petitioner. 

A. V. Narayanswamx Ayyar— for Respondent. 

Horwill J —The respondent, alleging thafc a 
sale deed executed by him in favour of the peti¬ 
tioner was sham and nominal, prayed for a 
declaration to that effect and for an injunction 
restraining the defendant (petitioner) from inter¬ 
fering with his possession, in the alternative in 
case the Court should find that his possession 
had been disturbed, he prayed for possession. 
He paid court-fee under s. 7(v) (b), at ten times 
the kist, which was higher than the court-fee 
payable on the alternative relief for declaration 
and injunction under s. 7 (iv) (c). The District 
Munsif before whom the suit was filed held that 
the suit should have been valued and court-fee 
paid according to S. 7 (iv-A), since by implication 
the plaintiff wae asking for cancellation of the 
sale deed. He found that the value of the suit 
according to s. 7 (iv-A) was Rs. G00O, which was 
beyond his jurisdiction. So he returned the 
plaint for presentation to the proper Court The 
plaintiff look the matter in appeal to the 
Die net Judge who reversed the order of the 
District Munsif and found that the suit was pro¬ 
perly valued and that the proper court, fee had 
been paid. He therefore directed the District 
Munsif to again take the plaint on file and dis¬ 
pose of the suit according to law. 

[ 2 ] The short point that arises in this civil 
revision petition filed by the defendant is whe 
ther in view of the plaintiffs allegation that the 

sale was sham and nominal, it was necessary 
for the plaintifl to pray for cancellation of the 
deed and to value his suit for purposes of jurisdic¬ 
tion and court-fee under s. 7 (iv-A). 

[31 We have been referred to many cases, of 
which A. I. R. 1920 Mad. 88 1 and 35 I A 93 2 
may be oited as examples, in which it has been 
held that when a transaction is sham and nomi 
nal there is no need to have the transaction 
formally set aside, and that it can be ignored. 



A. I. R. 
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U] In mo3t of the cases cited to us subse- 
quent to I. L. R. (1940) Mad. 73, 3 the test laid 
down by Wadsworth J. has been applied. He 
said: 

“When the plaintiff seeks to establish a title in him¬ 
self and cannot establish that title without removibg 
an insuperable obstruction such as a decree to which he 
has been a party or a deed to which he has been a 
party, then quite clearly he must get that decree or 
deed cancelled or declared void in toto.” 

So the learned Judges have asked themselves in 
the various cases which have been cited before 
us whether there was any insuperable obstruc¬ 
tion to granting the relief prayed for. If there 
existed a document which amounted to an in- 
superable obstruction, then it was necessary to 
have the obstruction set aside by praying for its 
cancellation. In 1947-1-M. L. J. 212 4 and 1946-2 
M. L. J. 114, 6 it was presumed that the document 
which purported to transfer property from one 
person to another was an insuperable obstacle to 
the granting of a decree for injunction or posses¬ 
sion in favour of the person who under that 
deed purported to convey the property to ano¬ 
ther; but is such a deed, when it is said to be 
sham and nominal and is worth nothing more 
than the paper on which it is written, an insupe¬ 
rable obstacle to the granting of any relief to the 
person who under that document purports to 
convey the property to another? In all the 
cases to which we have been referred and in 
which this question has arisen it has been uni¬ 
formly held, as pointed above, that it is not 
necessary to set aside a transaction which does 
not effect any transfer of title at all. If so, then 
the transaction and the document evidencing it 
are not insuperable obstacles to the granting of 
the plaintiff’s prayer. If the Court finds that 
title did pass by the document, then a suit 
merely praying for a declaration that the trans¬ 
action was sham and nominal will have to be 
dismissed, even though the Court might be of 
opinion that the plaintiff had a right to have the 
deed cancelled. 

[5] So far there is no dispute. The learned 
advocate for the petitioner concedes that if the 
plaintiff had ignored the deed in his plaint and 
had merely asked for an injunction or possession 
as the case might be, then the defendant would 
have no argument to oppose to the decision of 
the lower appellate Court that court-fee was 
properly paid under S. 7 (iv) (c). If the plaintiff 
had not referred at all in his plaint to this sham 
and nominal transaction, the Court could not 
have hesitated for a moment in accepting his 
valuation of the suit, and if it found when evi¬ 
dence was let in about this transaction that it 
was sham and nominal, the plaintiff would have 
been entitled to a decree for injunction or posses¬ 
sion. It is, however, argued that the plaintiff has 


not ignored the transaction and that he has 
specifically asked for a declaration that this 
transaction is sham and nominal and that he 
must therefore pay court-fee for this relief. If 
this argument is correct, then the prayer for a 
declaration is superfluous, and there is no reason 
why the petitioner should pay court-fee for it. 
We can see no objection to the plaintiff’s draw-! 
ing the attention of the Court to the fact that ini 
deciding whether the plaintiff is entitled to an| 
injunction or possession, it would first have to| 
decide whether the document in question was 
sham and nominal. We think it desirable that < 
the plaintiff should make mention of such a 
document in his plaint; but we do not think, 
because he in this way assists the Court in the 
framing of the proper issues, that he should be 
called upon to pay some additional court-fee. 

[6] It has been said that no case has gone so 
far as to say that S. 7 (iv-A) would not apply 
where there was a prayer for a declaration that 
the 6ale was sham and nominal, but we find that 
in A. I. R. 1929 Mad. 478, 6 there was a prayer for 
a declaration of the plaintiff’s title to the pro¬ 
perty. This seems to us the same thing as asking 
for a declaration that the sale deed was sham 
and nominal. If it was sham and nominal, then 
he had title. If it was not sham and nominal, 
then he had no title. So it seems to us that 
A. I. R. 1929 Mad. 478, 6 is an authority for the 
position which we regard as the right one. We 
hold that the lower appellate Court was right in 
holding that the court-fee paid was sufficient. 
The petition is dismissed with costs. 

C.R.K./R.GD. Revision dismissed. 


A. I. R. (35) 1948 Madras 452 [C. N. 218.] 
Happell and Govindarajachari JJ. 

A. L. R. R. M. V. Vellayan Chettiar and 
1 thers — Appellants v. Receiver , Sri 0. A. 
Varayanaswami Iyer and others — Respon- 
IcTltS 

A. A. 0. No. 514 and Civil Revn. Petn. No. 1672 of 
942 and Civil Misc. Petns. Nos. 3722 and 3723°n947, 
)ecided on 17-12-1947, to revise order of Dist. Judge, 

Vest Tanjore, D/- 25-8-1942. 

1 \ r-- :i d r* moo« 1 S 151 _Order m receiver- 

hip regarding distribution, between claimants o: 
eaLations of decree when execution as ar as su 
s concerned is over — Order is appealable — Civil 
>. C. (1908), S. 47, O. 40, R. 1 (d) and O. 43, R. 1 (s). 

Where the execution of a partition decree is over so 
ar as the partition suit is concerned and the only qnf^ 
ion remaining is how the realizations of that decree 7 
he receiver are to be distributed between the two 
f claimants (mortgagee-decree-holders and 
ecree-holder who had obtained attachments o 
ecree for the share obtained by a party in jo P" 
ion suit) the question that arises is odb in rece p 
roceedings. The Court most have jurisdiction to 
n the destination of the properties in *^0 harms 
Eceiver. This may be under 0. 40, B. 1 (<fl» 
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provision is not applicable, the Court can give the neces¬ 
sary directions in the exercise of its inherent power. An 
order under S. 151 containing an adjudication on the 
rights of parties is appealable. Moreover, assuming that 
the Court wrongly applied O. 40, K. 1 (d) that itself 
would, under a long established principle attract the 
application of O. 43, R. 1 (s) which provides for an 
appeal against an order under R. 1 of 0. 40. [Para 3] 

Annotation : (’44-Com.) Civil P. C , S. 151 N. 9; 
S. 47 N. 24, 25 and 84, O. 40 R 1 N. 51. 

(b) Civil P.C. (1908), O. 21, R. 16-Party in parti¬ 
tion suit obtaining decree for his share — Simple 
mortgagees of the decree — They are only entitled 
to the extent necessary for realizing their mort¬ 
gages, to have conduct of execution proceedings 
and are not entitled to possession of the property. 

Simple mortgagees of a decree for a certain share ob¬ 
tained by a person in a partition suit, and who have 
been recognized as transferee-decree-holders, are not 
entitled to have the properties delivered over to them 
as if they were owners. The circumstance that they are 
recognised as trausferee-decree-holders does not mean 
that they became entitled to everything that may be 
realised in the course of the execution of that decree. 
It only means that as mortgagees they are part as¬ 
signees of the decree and to the extent necessary for 
realising tbeir mortgages they are entitled to have the 
conduct of the execution proceedings in the partition 
suit. Neither a mortgagee nor a mortgagee-decree-holder 
is entitled to possession of the mortgaged properties, 
except when the mortgage is usufructuary mortgage. 
The mortgages here are not mortgages with possession. 

[Para 4] 

Annotation : (’44-Com.) Civil P. C., O. 21 R. 16 
N. 11. 

Ii. Keshava Iyengar — for Appellants. 

A. V. Vtswanatha Saslri, .4. Swaminatha Iyar, 
T. L. Venkatarama Iyar, N. T. Ragliunathan , 
E. T't nayaha Rao, A. Srirangacha n, P. S. 
Sarangapani Iyengar , R. Sujidaralingam, A. 
Vtswanatha Iyar, A. Ramaswami Iyar, K. S. 
Rajagopalachari and Mohammad Ismail —for 
Respondents. 

S. K. Ahmad Meeran Court Guardian. 

i 

Govindarajachari J. — The appellants in 
C. M. A. No. 514 of 1942 are mortgageo-decree. 
holders while the contesting respondents are 
money decree-holders who obtained attachments, 
the mortgages and attachments being over a 
decree for a one-eighth share obtained by defen¬ 
dant 1 in a partition suit O. S. NO. 8 of 1919 on 
the file of the Court of the Subordinate Judge of 
Tanjore which was enlarged to a 2/7 share by a 
decree of this Court in appeal. As a result of 
several proceedings, respondent 1 was con¬ 
stituted receiver for the realisation of the de¬ 
fendant l’s decree for the benefit of the appellants 
and the contesting respondents. By an order of 
the District Court of West Tanjore the appellants 
were also recognised as transferee decree-holders 
of the partition decree as they had by their 
mortgages obtained a partial assignment of it. 

[2] The receiver purchased certain immovable 
properties for the aggregate amount of Rs. 50,673 
in execution of that decree. The execution appli. 
cation out of which the appeal arises was filed 
by the appellants for a direction that res¬ 


pondent 1 should deliver possession of these 
immovable properties to them, part satisfaction 
of their mortgage decrees being recorded for the 
sum of Rs. 50,573. This was opposed by respon¬ 
dents other than the first and the District Judge 
dismissed the petition holding that the appel¬ 
lants are only entitled to realise what is due to 
them by a sale of those properties, the balance, 
if any being available for the satisfaction of the 
decrees held by the contesting respondents. 

[3] A preliminary objection is raised as to the 
maintainability of the appeal on the ground that 
both the appellants and the contesting respon¬ 
dents are the representatives of the decree-holder 
namely defendant 1 in O. S. No. 3 of 1919, that 
the order under appeal does not therefore fall 
under s. 47, Civil P. C., and hence is not appeal- 
able as a decree. But as has been pointed out on 
behalf of the appellants, the execution so far a3 
the partition suit is concerned has been comple¬ 
ted and the only question that now arises is how 
the realisations of that decree are to be distribu¬ 
ted between the two sets of claimants and the 
question of distribution arises in receivership 
proceedings. The Court must have jurisdiction 
to decide on the destination of the properties in 
the hands of its receiver. This may perhaps be 
done under o. 40, R. 1 (d), Civil P. C., hut if 
that provision is not applicable the Court can 
give the necessary directions in the exercise of 
its inherent power. An order under S. 151, Civil 
P. C., containing an adjudication on the rights 
of parties has been held to be appealable. More¬ 
over, assuming that the Court wrongly applied 
O. 40, R. l (d) which-is the provision quoted in 
the petition, that itself would, under a long esta¬ 
blished principle attract the application of O. 43, 
R. 1 (s) which provides for an appeal against an 
order under R. l of O. 40. We, therefore, over-l 
rule the preliminary objection. 

[4] Turning to the merits there is not much' 
that can be said in support of the appeal. The 
appellant’s claim to have their decrees satisfied! 
first out of the proceeds of any sale which mayj 
he held of the immovable properties in question! 
has been uphold by the lower Court and is not 1 
denied by the contesting respondents, who only! 
resist the appellants’ claim to have the proper-! 
ties delivered over to them as if they were 
owners, which they certainly are not. The cirJ 
cumstance that the appellants were recognised 
as transferee decree-holders does not mean that 
they became entitled to everything that may he 
realised in the course of the execution of that 
decree. It only means that as mortgagees they 
are part assignees of the decree and to the ex¬ 
tent necessary for realising their mortgages they 
are entitled to have the conduct of the exe- 
cution proceedings in the partition suit. Neither 
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a mortgagee nor a mortgagee decree-holder is 
entitled to possession of the mortgaged proper- 
ties, except when the mortgage is a usufructuary 
mortgage. The mortgages here were not mort¬ 
gages with possession. We have no hesitation in 
holding that the petition was rightly dismissed. 
C. M. A. No. 514 of 1942 and c. R. p. no. 1672 of 
1942 which was filed in the alternative are both 
dismissed, with costs only in the civil mis¬ 
cellaneous appeal. 

[5] It would appear that the name of respon¬ 
dent 150 has been given in the High Court re¬ 
cord in the civil miscellaneous appeal and the 
civil revision petition as V. Sitarama Eao when 
it should really be V. Sakharama Eao. To avoid 
future trouble, this will be corrected. C. M. P. 
Nos. 3722 and 3723 of 1947 are by the decree- 
holder in o. s. no. 33 of 1938 on the file of the 
Court of the Subordinate Judge of Tanjore to be 
impleaded as a respondent in the civil miscel¬ 
laneous appeal and the civil revision petition. He 
alleges that the decree which he obtained is on 
foot of a mortgage executed by defendant'l in 
the partition suit on 5 12-1924 and that he (the 

petitioner) became entitled to the mortgage by a 
pin chase from a Chettiar who had purchased it 
from the Official Eeceiver in the insolvency of 
the original mortgagee. The petitioner desired to 
be impleaded as a respondent so that he could 
safeguard his own interests in the event of collu¬ 
sion between the appellants and the contesting 
respondents. Now that the civil miscellaneous 
appeal and the civil revision petition are being 
disposed of on contest there is no need to order 
thtse petitions which are therefore dismissed. 

[6] It will be open To the petitioner to put for¬ 
ward his rights in a suitable way before or when 
the immovable properties are put up for sale, 
when they will no doubt, be decided upon after 
hearing such objections as the contesting respon¬ 
dents may raise. Eespondent 2 will be entitled 
to the cost of purchasing printed papers since he 
alone purchased them. 

C.R.K./R.G.D. Order accordingly. 

A. I. R. (35) 1948 Madras 454 [C. N. 219 .] 
Eajamannar offg. C. J. and 
Satyanarayana Eao J. 

A. Vedachala Mudaliar — Petitioner v. The 
Central Road Traffic Board , Madras and 
another — Respondents. 

2-1948 MiSC * Pet0, No * 60 o£ 1948 Decided on 17- 

o£ —Territorial jurisdiction- 

Ceiftr 1 R lgh b C ° urt ha s power to issue writ against 
Central Road Traffic Board, Madras, to quash its 

order passed in mcompetent appeal under Motor 
oort A ' a *» alns * wder of Regional Trans¬ 
it(wSjs64 m mof 1183,1 - Motor Vehicles 


A. I. R. 


Where the Central Road Traffic Board, Madras, 
passess an order on an incompetent appeal by a person 
not entitled to appeal under 8 . 64, Motor Vehicles Act, 
against an order of a Regional Transport Authority in 
the mofussil, granting a permit to the petitioner to run 
his motor buses on a particular road under Motor 
\ ehicles Act, the High Court has power to issue a writ 
of certiorari to quash the order of the Central Road, 
Traffic Board. In such a case there are no parties 
litigating their individual rights before a Court or a 
judicial body entrusted with power to adjudicate upon 
their individual rights. The right which the petitioner 
claims is a right which can only be granted by the 
authorities prescribed under the Motor Vehicles Act. 
There can be no dispute as to such a right between 
private parties. The position of the Regional Transport 
Authority and the Central Road Traffic Board in this 
bebalf is not to any extent similar to the position of the 
Special Officer or the Board of Revenue in the Parla- 
kimedi case, 30 A. I. R. 1943 P. C. 164. [Para 4] 

It, therefore, becomes a matter of importance that the 
body whose order is being challenged is located, and 
has passed the order, within the limits of the Original 
jurisdiction of the High Court. ■ [Para 4] 

Moreover, since Madras was a terminus on the route 
it could not be said that no part of the subject matter in 
question fell within the limits of the original jurisdiction 
of the High«Court. An order of injunction which might 
be passed by the High Court in the exercise of its 
original jurisdiction in a suit properly constituted 
could certainly be enforced against the petitioner or the 
disputant to the grant of the transit and their officers 
and servants in charge of the buses plying to and from 
Madras. It must bo held in such a case that the trans¬ 
port business was being carried on at least in part in 
Madras though it was also being carried on outside the 
limits of Madras: 30 A. I. B. 1943 P. C. 44, Explained 
and applied ; C. M. P. No. 4452 of 1946 (Mad.), Dieting. 

[Para 4 ] 

It is a matter for consideration that persons within 
the limits of the original jurisdiction of the Madras 
High Court should have a remedy to approach the 
High Court for the issue of a certiorari to quash illegal 
orders and orders made without jurisdiction, but that 
in respect of similar orders relating to subject matter 
outside the original jurisdiction of the High Court such 
a remedy should be denied to parties outside its original 
jurisdiction. There is need for removing this anomaly 
created by the ruling of the Judicial Committee in the 
Parlakimedi's case 30 A.I.R. 1943 P. C. 164 particular¬ 
ly having regard to the recent tendency in this country, 
as in other countries to invest quasi judicial and 
administrative bodies with large powers to pass orders 
affecting interests of parties. [Para 11] 

Annotation:—(’44-Com.) Civil P. C., App. II Govt, 
of India Act, (1919), S. 107 N. 2. 

(b) Certiorari—Writ of — Facts not contained In 
order sought to be quashed cannot be considered. 

It is not a good return to.a rule nisi for the issue of 
torit of certiorari to state that the order is justified on 
facts not contained in the order. The High Court cannot 
take notice of any fact which does not appear upon the 
face of the order: (1785-1800) 101 E. R. 189, Ref. 

[Para 6 ] 

(c) Motor Vehicles Act (1939), S. 11—Rules under 
(Madras) _ Rr. 149 and. 150 —R. 149 does not 
empower Central Board to call for any orderpassed 
by Road Traffic Board — R. 150 does not confer 
right on Provincial Government to interfere m 
revision with order of Road Traffic Board or 
Central Board. 

The language of Rule 149 is wholly inappropria.e to 
confer appellate or revisional powers on the Central 
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Board in respect of quasi judicial orders passed by the 
Road Traffic Board or the Regional Transport Authority 
conferring valuable rights on parties. When the Courts 
or quasi judicial administrative bodies have been given 
powers of revision, the language used by the Legislature 
has been quite different and has been unambiguous. 
Rule 149 does not empower the Central Board to call 
for any order passed by the Road Traffic Board and to 
pass an order setting aside or modifying that order. 
Rule 149 contemplates tho passing of an original order 
by the Central Board though such an order might be 
based upon reports and records obtained from any Road 
Traffic Board. [Para 7] 

This applies mutatis mutandis to R. 150 also. The 
rule has no reference to orders passed either by the Road 
Traffic Board or by the Central Board under powers 
given to them by statute or by rules affecting the rights 
of parties and against which appeals are specifically 
provided to the prescribed authorities. The language of 
Rule 150 is both inadequate and inappropriate to confer 
a right on the Provincial Government to interfere in 
revision with orders of tho Road Traffic Board and the 
Central Board in respect of which appeals are specifi¬ 
cally provided. [Para 9] 

Cases referred: — 

1. (’44) I. L. R (1944) Mad. 457: 30 A. I. R. 1943 P. C. 
164 : I. L. R. (1944) Kar. P. C. 119 : 70 I. A. 129 : 
210 I. C. 239 (P. C.), Ryots of Garabandho v. Zamindar 
of Parlakimedi. 

2. (1785-1800) 101 E. R. 189, The King v. Listun. 

A. V. Viswanatha Sastri and S. Swaminathan 

—for Petitioner. 

The Advocate General instructed by the Crown 
Solicitor, and P. S. Kaxlasam —for Respondents. 

Rajamannar Offg. C. J. —This is an applica¬ 
tion for the issue of a writ of certiorari calling upon 
the Central Road Traffic Board, Madras, to send 
the records in its proceedings no. 9820 A-l/47 and 
to quash the order made by it on 26th June 1947. 

[2] The petitioner is the proprietor of a bus 
transport service named Sri Gandipan Bus 
service. He had been granted permits to run 
three buses on the route from Madras to Maha- 
balipuram. On 1st December 1946, the petitioner 
applied to the Regional Transport Officer, Vellore, 
for permission to divert his buses on the route 
between Madras and Mahabalipuram at a village 
named Yechur to a village called Manamady 
2^ miles from Yechur. Prior to this application, 
there was a petition from the villagers of Mana¬ 
mady praying for a diversion of the buses plying 
from Madras to Mahabalipuram to their village. 
The Regional Transport authority published a 
notification on 25th March 1947 under S. 57 (3), 
Motor Vehicles Act, 1939, intimating that an 
application had been received from the petitioner 
for diversion of his buses running between 
Madras and Mahabalipuram via Manamady, 
fixing the date for representations to loth April 
1947 and the date for consideration of the appli¬ 
cation to 26 th April 1947. Apparently no repre¬ 
sentations were received and on 28th April 
1947, the Regional Transport pfficer, Vellore, 
passed an order permitting the petitioner to run 
bis buses in the same route from Madras to 


Mahabalipuram via Manamady until further 
orders. 

[3] Respondent 2 to this application is Sri 
Thirupurasundari Bus Service, Tirukalikundram. 
On its behalf an appeal was preferred to the 
Central Road Traffic Board on 29th April 1947 . 
It may be mentioned that respondent 2 was not 
a person who had objected to the grant of the 
permission sought by the petitioner and he was 
not entitled to prefer an appeal under S. 64, 
Motor Vehicles Act. Under that provision it is 
only a person providing transport facilities who, 
having opposed the grant of a permit, is aggrieved 
by the grant thereof that is entitled to prefer an 
appeal to the prescribed authority within the 
prescribed time and in the prescribed manner. 
This was not apparently realised by the appellate 
authority, the Central Road Traffic Board, which 
purported to allow the appeal by its order dated 
25th June 1947. It is this order that is sought to 
be quashed and it runs as follows : 

“The appeal is allowed. The diversion granted to 
the respondent Messrs. Gandhipun B 113 Service is 
cancelled restoring the origiual route as before, i. e , 
from Madras to Mahabalipuram.” 

Against this order, the petitioner preferred a 
petition to the Provincial Government but the 
Government by its order dated 17th December 
1947 declined to interfere with the order of the 
Central Road Traffic Board. The petitioner 
thereupon filed the application before us for tho 
issue of a writ of certiorari to quash the order 
on the ground that the appeal by respondent 2 
was not competent and the Central Road Traffic 
Board, respondent 1 , acted without jurisdiction 
in purporting to allow the appeal of respondent 2 
and in cancelling the permission already granted 
to him. , 

M It was conceded, on behalf of the Central 
Road Traffic Board, 'respondent 1 , that the 
appeal by respondent 2 was incompetent : vide 
para. 8 of the counter affidavit filed on behalf of 
respondent 1 . Pnma facie therefore the order 
of respondent 1 was without jurisdiction. But 
the learned Advocate-General on its behalf 
raised two objections to the issue of a writ 
by this Court. The first was an objection as 
to the jurisdiction of this Court to issue the 
writ. This objection is based on the decision 
of the Judicial Committee in i. l. r. ( 1944 ) 
Mad. 457 1 where it was held that the High Court 
at Madras had no power to issue a writ of 
certiorari to quash the order of the Board of 
Revenue passed in certain settlement proceedings 
relating to the estate of Parlakimidi in the 
Ganjam district. The learned Advocate-General 
contended that as the Regional Transport Autho¬ 
rity which passed the original order had its 
office outside the limits of the original jurisdic¬ 
tion of this Court and as the subject-matter and 
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fcbe parties were both outside the said limits, this 
Court is not entitled to issue a writ of certiorari. 
The fact that the Central Road Traffic Board 
had its office in Madras was.be contended, of no 
importance just as the fact that the Board of 
Revenue was located in the Town of Madras did 
not matter in I. l. R. (1944) Mad. 457. 1 Before we 
decide whether the decision of the Judicial Com- 
mittee in the Parlakimedi case 1 has any applica¬ 
tion to the tacts of the present case, it is 
necessary to examine the ratio decidendi of that 
decision. In that case there was a dispute 
between the zamindar of Parlakimidi and the 
ryots of certain villages in bis estate in respect 
of the settlement of rent of these villages. The 
Government of Madras had directed the Special 
Revenue Officer of the district to settle a fair 
and equitable rent in respect of lands in the 
3aid villages and the officer made an order 
doubling the previous rents. There was an 
appeal by the ryots to the Board of Revenue. A 
member of that Board sitting alone reversed the 
decision and allowed an increase of rent of only 
ceQ t. considering himself bound by proviso 
(b) of cl. l of s. 30, Madras Estates Land Act. 
The zamindar appealed by w r ay of revision to the 
Collective Board of Revenue from the decision 
of the single member and the Collective Board 
of Revenue decided by a majority that the single 
member was wrong in his assumption that 8. 30 , 
cl. 1 proviso (b) applied to the case. The Collec- 
tive Board however fixed the increase at 37 ^ per 
cent, to be spread over a period of five years. ' 
The ryots applied for a writ of certiorari to 
quash the order of the Collective Board of 
Revenue. It is clear therefore that in that case 
there was a dispute between the parties in 
respect of rights governed by custom, contract 
and statute and they were litigating their rights 
before Courts or Judicial bodies appointed for 
the purpose by statute. As the Judicial Com¬ 
mittee point out, the parties, viz. the zamindar 
on the one side and the ryots on the other, were 
not subject to the original jurisdiction of the 
High Court and the estate of Parlakimedi lay 
in the North of the Province. The only ground 
on which the power of the High Court to issue 
the writ could be based was the fact that the 
Board of Revenue was located in Madras and 
the order was made within the town. But the 
position of the Board of Revenue was really 

tT- • i % Court * it is true that the 

Judicial Committee considered that it may not 

be proper to describe it as a Court in a hier¬ 
archy of Revenue Courts. It was. they point 
out an official body especially entrusted with 
particular duties which include duties of a 
judicial character. In our opinion the rationale 
of the rule enunciated by their Lordships in the 


A. I. R. 

the case is to be found in two passages, one at 
p. 494 and the other at p. 497. At p. 494 , their 
Lordships say as follows : 

“If that Sovereign, or the company, in exercise of 
the dewani right committed by him to them, chose to 
appoint an individual, or an executive authority such 
as the Board of Revenue to give a decision between 
Indians in Ganjam upon particular matters of individual 
right, the Supreme Court by the terms of CJ. 8 of this 
Charter could have no more right to interfere by 
certiorari with such a decision than in the case of the 
decision of one of the company’s Courts.” 

At p. 4S7, their Lordships observe thus : 

“Their Lordships think that the question of jurisdic¬ 
tion must be regarded as one of substance and that it 
would not have been within the competence of the 
Supreme Court to claim jurisdiction over such a matter 
as the present by issuing certiorari to tbe Board of 
Bevenue on tbe strength of its location in the town. 
Such a view would give jurisdiction to the Supreme 
Court, in tbe matter of tbe settlement of rents for ryoti 
holdings in Ganjam between parties not otherwise 
subject to it3 jurisdiction, which it would not have bad 
over the Revenue officer who dealt with the matter 
at first instance.” 

Now coming to the facts of tbe present case 
there are no parties here litigating their indivi 
dual rights before a Court or a Judicial body 
entrusted with power to adjudicate upon their 
individual rights. The right which the petitioner 
claims is a right which can only be granted by ( 
the authorities prescribed under the Motor 
Vehicles Act. There can be no dispute as to 
such a right between private parties. The dispute 
can only be between the party applying for, or 
objecting to, the grant of a permit. The position 
of the Regional Transport Authority and the 
Central Road Traffic Board in this behalf is not 
to any extent similar to the position of thej 
Special Officer or the Board of Revenue in I.L.R. 
(1944) Mad. 457. 1 It therefore becomes a matter, 
of importance that the body whose Older is 
being challenged is located, and has passed the 
order, within the limits of the original jurisdic¬ 
tion of this Court. Moreover, it cannot be said 
that no part of the subject-matter in question 
falls within the limits of the original jurisdiction 
of this Court Admittedly Madras is a terminus, 
on the route. An order of injunction which may 
be passed by this Court in the exercise of its 
original jurisdiction in a suit properly constitut¬ 
ed can certainly be enforced against the peti¬ 
tioner or respondent 2 and their officers and 
servants here in charge of the buses plying to 
and from Madras. It must be held that the 
transport business is being carried on at least in 
part in Madras though it is also beiDg carried on 
outside the limits of Madras. Applying the test 
laid down by their Lordships of the Privy 
Council in the Parlakimedi case} we fail to see 
how this Court has no jurisdiction to issue a 
writ of certiorari to quash the order of respon¬ 
dent 1 . 
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[5] The learned Advocate.General drew our 
attention to the unreported decision of a Divi¬ 
sion Bench of this Court consisting of the late 
Sir Lionel Leach C. J. and Lakshmana Rao J. 
in c, M. p. No. 4452 of 1946 in which the learned 
Judges observed that this Court would have no 
power to issue a writ to quash an order made 
by the Madras Hindu Religious Endowments 
Board appointing one of its officers to exercise 
all the functions of a trustee of a temple situated 
in a village in the Cuddappah district pending 
the framing of a scheme The learned Judges say: 

“The Hindu Religious Endowments Board func¬ 
tions in Madras, but the order which is now in question 
relates to a temple in the mofussil. The case falls com¬ 
pletely within the judgment of the Privy Council.” 

As we have already said the order now sought to 
be quashed does not relate to a matter which 
entirely arises outside the limits of this Courts 
reginonal jurisdiction. 

[G] The learned Advocate-General next con¬ 
tended that though the order of respondent 1 could 
not be justified as on order on a valid appeal pre¬ 
sented by respondent 2 , nevertheless it was a 
valid order passed in exercise of the powers con¬ 
ferred on respondent 1 under R. 149 of the rules 
framed by the local Government under the 
Motor Vehicles Act. We cannot accept this con¬ 
tention for two reasons. It does not appear on 
the face of the record that the Central Road 
Traffic Board was purporting to exercise a power 
conferred on it by r. 149. The order was both in 
form and substance an order allowing an appeal 
by respondent 2 . It is well established that it is 
not a good return to a rule nisi for the issue of 
a writ of certiorari to state that the order is 
justified on facts not contained in the order. 
This Court cannot take notice of any fact which 
dees not appear upon the face of the order: vide 
Halsbury, (Hailsham edition), vol. 9 , p. 889 and 
(1785-1800) 101 E. r. 169 2 This excludes also any 
reference to a petition alleged to have been sent 
by the villagers of Mahabalipuram to the 
Central Road Traffic Board protesting against 
the diversion permitted by the Regional Trans¬ 
port Authority. 


[7] But in our opinion there is a more for. 
midable objeotion to the tenability of the con¬ 
tentions of the learned Advocate-General. Rule 
14 L?. n ^’bich reliance has been placed runs thus: 
J entral Boa I d may call for such reports and 

nrZr L '?™ any Road Traffic Board and pass such 
order as it may deem fit. The Road Traffic Board 
shall give effect to such orders.” 


According to the learned Advocate-General, this 
rule confers a power on the Central Board to 
interfere with and even set aside an order pass- 
ed by the Regional Transport Authority though 
no appeal had been preferred under R. 147 read 
with s. 64 of the Act. In the first place the 


language of R. 149 is, in our opinion, wholly in¬ 
appropriate to confer appellate or revisioual 
powers on the Central Board in respect of quasi 
judicial orders passed by the Road Traffic Bi aid! 
or the Regional Transport Authority conferring 
valuable rights on parties. When the Courts or 
quasi judicial administrative bodies have been 
given powers of revision, the language used by 
the legislature has been quite different and has! 
been unambiguous. It is sufficient to refer toi 
s. 191, Sea Customs Act, S. 57, Madras Co- ope-! 
rative Societies Act and Ss. 435 to 4 S 9 , Criminal 
P. C. Rule 149 does not empower the Central 
Board to call for any order passed by the Road 
Traffic Board and to pass an order setting aside 
or modifying that order. Rule 149 to our mind 
appears to contemplate the passing of an original 
order by the Central Board though such an 
order might be based upon reports and records 
obtained from any Road Traffic Board. The ab¬ 
sence of any time limit and of the procedure to 
be followed before final orders are passed also 
indicates that the power conferred undei R. 149 
is not a power to revise orders passed by the 
Road Traffic Beard affecting rights of parties. 


[Si The order of respondent 1 therefore cau- 
not be supported as an order passed in exercise 
of the powers conferred by R. 149. It is not 
necessary therefore to go into the question whe¬ 
ther it will be open to the Provincial Govern- 


mens to make a rule conferring a power of 
revision on the Central Board apart from the 

right of appeal conferred by the statute itself. 

% 

[9] The learned Advocate-General raised a 
further objection based upon the petition pre¬ 
ferred by the petitioner to the Provincial Gov- 
ernment, which bad been dismissed. It was 
contended that this Court had no power to issue 
a writ of certiorari against the Provincial Gov¬ 
ernment and in effect this is what the petitioner 
seeks m this application. Mr. Viswanatha Sastri 
on behalf of the petitioner contends that though 
it is true that the petitioner approached the 
Government to set aside the order of the Central 
Road Traffic Board, there w’as no provision 
which gave him such a right and the order of 
the Provincial Government cannot be said to be 
an order passed under any of the provisions of 
the rules validly framed under the Act The 
learned Advocate-General relied on R. 150 as 
conferring a right on the Provincial Government 
to interfere in revision with any order passed by 
the Central Board. Rule 150 runs thus : 

R ° ad .. Tra ? c Board and the Central Board 
ern^n^ SUbjeCt t0 the 0rders o{ ^ Gov 

the Cnvnr d ! ha L ?' Ve effect t0 a!1 ordcrs P^sed by 
the Government whether on appeal or otherwise.” 

1 * any the re “arks made by us a9 regards 
R.li9 apply mutatis mutandis to this rule also. 
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The rule, in our opinion, has no reference to 
orders passed either by the Road Traffic Board 
or by the Central Board under powers given to 
them by statute or by rules affecting the rights 
of parties and against which appeals are speci¬ 
fically provided to the prescribed authorities. 

-I h 0 rule, as the marginal note indicates, only 
declares the pow’er of the Provincial Govern¬ 
ment to have superintendence over the two boards. 
There may be matters in which the rights of 
parties are not concerned and which may be 
dealt with by the Government and the Govern¬ 
ment might give directions, general or parti¬ 
cular, as regards several matters dealt with by 
the provisions of the Act in an administrative 
jcapacity. The language of R. 150 is both in¬ 
adequate and inappropriate to confer a right on 
the Provincial Government to interfere in revi¬ 
sion w T ith orders of the Road Traffic Board 
and the Central Board in respect of which ap. 
peals are specifically provided. Here again we 
are not called upon to decide whether the Pro¬ 
vincial Government can make a valid rule con¬ 
ferring on themselves a power of revision in 
respect to orders as to which there is nothing in < 
the provisions of the Act to indicate that the 
Government have such a power. 

[10] It therefore follows that the order of 
respondent 1 was passed without jurisdiction and 
must be quashed. The rule is made absolute. 
The petitioner will be entitled to his costs from 
respondent 1 , advocate’s fee Rs. 200 . 

[11] The argument in this case has promi¬ 
nently brought out the anomaly created by the 
ruling of the Judicial Committee iu the 
Parlakimedi's case 1 particularly having regard 
to the recent tendency in this country as in 
other countries to invest quasi-judicial and ad¬ 
ministrative bodies with large powers to pass 
orders affecting interests of parties. It is a 
matter for consideration that persons within the 
limits of the original jurisdiction of this Court 
should have a remedy to approach this Court 
for the issue of a certiorari to quash illegal 
orders and orders made without jurisdiction, but 
that in respect of similar orders relating to sub¬ 
ject-matter outside the original jurisdiction of 
jthis Court such a remedy should be denied to 
[parties outside its origi^l jurisdiction. What¬ 
ever historical accidents might justify the ruling 
of the Judicial Committee in the Parlakimedi 
case, there is no reason why the anomaly result- 
'ing therefrom should be allowed to continue. 
This is a matter however for the Legislature and 
our Province is only to bring to their notice the 
anomaly and the hardship caused to a great 
body of persons in the Province. 

C.r.k./r.G.d. Buie made absolute . 
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Satyanarayana Rao J. 

A. M. S. Sheik Muhammed Maracair — 
Petitioner v. Bathummal Beevi — Bespondent. 

Civil Revn. Petn. No. 781 of 1947, Deoided on 
27-11-1947, to revise order of Sub-Judge, Tuticorin, 
D/- 16-11-1946. 

T. P. Act (1882), S. 6 — Property entrusted to 
agent for management and to collect rents and 
profits—Balance remaining with agent—Claim of 
principal is claim to property and not mere right 
to sue — It can be assigned. 

Where a person entrusted certain property to her 
agent for management and to make collections of the 
rents and profits and the agent fails to pay the balance 
due after rendering accounts the olaim of the principal 
is in essence that her property remained in the hands 
of the agent and that she is entitled to recover it baok. 
In other words, it is a claim for property. Where such 
a claim is assigned it is an assignment of property in 
the hands of the agent and not an assignment of a 
mere right to sue. It may be that the assignee may 
have to institute a suit or may have to continue the 
suit already instituted. But that would not make the 
assignment any the less an assignment of the property : 
14 M. I. A. 40 (P. C.) and 18 A. I. R. 1931 Mad. 185, 
Disting 16 All. 286 and 24 M. L. J. 313, Bel. on; 
11 A. I. R. 1924 Cal. 1047, Not folloiued and held not 
followed in 20 A. I. R. 1933 Cal. 461. [Para 4] 

Annotation : (’45-Com.) T. P. Act, S. 6, N. 16, Pts. 
13, 14, 15. 

Cases referred: — 

1. (’70-72) 14 M. I. A. 40: 7 Beng. L. R. 186: 2 Suther 
434 : 2 Sar 656 (P. C.), Syed Tuffuzzool Hossain Khan 
v. Raghoonath Pershad. 

2. (’31) 54 Mad. 654 : 18 A. I. R. 1931 Mad. 185 : 
131 I. C. 165, Anna v. Somasundara. 

3. (’94) 16 All. 286, Madho Da3 v. Ramji Patak. 

4. (’13) 24-M. L. J. 313 : 18 I. C. 138, Ramiah v. 
Rukmini Ammal. 

5. (’24) 51 Cal. 972 : 11 A. I. R. 1924 Cal. 1047 : 82 
I. C. 411, Khetra Mohan Das v. Biswanath Bera. 

6 . (’33) 20 A. I. R. 1933 Cal. 461 : 145 I. C. 123, 
Rajeswar v. Sheik Yad Ali. 

K. Veeraswami — for Petitioner. 

A. Sicaminatha Iyer — for Respondent. 

Order. — This revision petition is filed by 
the defendant against the order of the Subordi¬ 
nate Judge of Tuticorin upholding the decision 
of the District Munsif of Srivaikuntam passed 


nder o. 22, R. 10, Civil P. C. 

[2] One Bathummal Beevi executed a power 
[ attorney in favour of the defendant authone- 
,g him to manage her properi.ee and to make 
Elections of the rents and profits of the shops 
□d buildings. The defendant who was thus con¬ 
futed the plaintiff’s agent continued to manage 
□til the power of attorney was revoked. As the 
jfendant did not render an account of his 
anagement to Bathummal Beevi, the principal, 
te instituted a suit for an account and for 
icovery of the amount found due after taking 
icounts. She assigned her rights in the money 

a 4 a 4Ua rtf nCUTI h ffiSDOD - 


dent on 3rd July 1943 whereby the assignee was 
clothed with rights to recover from the defendant 
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all the amounts belonging to the assignor and 
remaining in the hands of the defendant ; and, 
if necessary by joining himself as a plaintiff in 
the suit already instituted. There was a preli¬ 
minary decree in the suit on 23rd September 1943 
and the original plaintiff died on 13th November 
1945. On 27th December 1945, the assignee 
applied under o. 22 , r. io of the Code to implead 
him as a party to the suit on the strength of the 
assignment. The Di^rict Munsif recognised the 
assignment and impleaded him as plaintiff. This 

order was confirmed on appeal by the Subordi¬ 
nate Judge. 

[3] In this revision petition against the order 
of the ^Subordinate Judge the only point urged 
on behalf of the petitioner is that the order 
of the learned Judge recognising the assignment 
as valid, is erroneous as what was assigned under 
the document was a mere right to sue and not 
the property. The question is whether this con¬ 
tention is well founded. 


[4] l nder s. G, T. P. Act property of any 
kind may be transferred and one of the exe¬ 
mptions is that a mere -right to sue cannot 
be transferred. It is urged on behalf of the 
petitioner that the right claimed by the princi¬ 
pal against the agent in this suit is merely 
a right to damages and not property. It must be 
noted here that the basis of the plaintiff’s claim 
against the defendant is not that the agent was 
guilty of any act of negligence and that therefore 
she is entitled to recover money from the defen¬ 
dant as damages. Her case is that certain pro¬ 
perty was entrusted to the defendant as agent 
for management and that during the course of 
such management he failed to pay to her the 
balance due after rendering proper accounts. In 
essence, therefore, the claim is that her property 
remained in the hands of the defendant and that 
she is entitled to recover it back. It is difficult 
to see how a claim of this kind can be said to be 
a mere right to sue. No doubt in order to 
recover the property of the plaintiff in the bands 
of the defendant a suit may be necessary if an 
account is not rendered by the defendant, the 
agent, and the balance in his hands is not made 
over to the plaintiff, the principal. But that does 
not mean that what is assigned is merely a right 
to institute the suit. In my opinion the transfer 

?7 G M y u iD the hands of the defendant. 
It may be that the assignee may have to insti- 

I" a r 8u,t ° r “ ,n ^e Present case may have 
to continue the suit already instituted. 'But that 

would not make the assignment any the less an 
assignment of the property. In cases where a 
person sues merely for damages there is no pro¬ 
perty m the hands of the defendant in the action 
the assignment of that right could clothe the 
assignee merely with a right to institute an 
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action and recover whatever is possible to 
recover in such a suit. The object of the assign¬ 
ment is not to transfer any property but merely 
a right of action. 

[5] Bearing these facts in mind the decisions 
cited by the learned Advocate General on behalf 
of the petitioner may now be considered. The 
case on which considerable reliance has been 
placed by him is the decision roported in 14 
M. I. A. 40. 1 In that case a decree-holder who 
could not recover anything from the judgment- 
debtor attached a3 the property of the debtor, a 
certain claim in a pending arbitration between 
the judgment-debtor and his quondam partner. 
The property attached is described as a “claim 
remanded by the Lords of the Privy Council for 
the settlement of accounts and referred to arbi¬ 
trators.” This claim was brought to sale and was 
purchased by the appellant before the Judicial 
Committee. One of the questions which their 
Lordships had to consider was whether the claim 
attached was property within the meaning of 
S. 205, Civil P. C., Act 8 [VIIl] of 1859 , corres¬ 
ponding to the present S. 60. In dealing with 
this question their Lordships observed at page 16: 

“The sum so claimed, however, had no existence at 
the time of the attachment, it was not a debt nor 
liability at that time from Sheonath (the quondam 
partner) to Ratnanalh's (judgment-debtor’s) son ; it 
was a debt created by the Award, and not the liquida¬ 
tion of a preceding unliquidated demand cx contractu. 

It was (amongst other matters) an award of an extin¬ 
guished share of debts which were till then debts due 
to the partners jointly, and become under the award, 
the sole property of Sheonath.” 

Again at page 51 their Lordships state : 

"In the present case the attachment, as it has been 
ooserved, is not of the antecedent share in the un¬ 
divided assets. It is of a claim under a. future award, 
as to which it is wholly uncertain, until the award be 
made, to what the debtor will be entitled, the un¬ 
certainty at the time of the attachment and sale was 
not limited to a mere question of quantum; it was 
wholly uncertain, as Sir George Couper has correctly 

explained in his judgment, in what the arbitration 
might terminate." 

It would be seen from these passages therefore, 
that at the time of the attachment there was no 
award, no debt and no unliquidated claim based 
on any contract which resulted in an award 
after ascertainment of the amount due. That 
case, therefore, in my opinion, has no analogy to 
the present case which, as stated above, is based 
on the allegation that the defendant is in posses¬ 
sion of the funds of the lady and that the only 

thing that remained to be done was to ascertain 
the amount. 

[6] The other decision in 54 Mad. G 54 2 relied 
on, on behalf of the petitioner does not help the 
petitioner’s contention. All that was decided 
there was that in a suit by the principal against 
the agent it is possible to give a decree in favour 
of the agent against the principal. In discussing 
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the question of limitation the learned Judges had 
to consider the essence of a suit for account by 
the principal against the agent; and it was pointed 
out that it was not to be regarded as a suit for 
compensation for breach of contract; . which 
emphasises the fact that the right is not a mere 
right to sue. The question was considered by the 
Allahabad High Court in 16 ALL. 286. 3 That 
decision is not under the Transfer of Property 
Act but under the Civil Procedure Code, the 
point being whether a money due by an agent 
or vendee to the principal or vendor is attacha¬ 
ble in execution while the exact amount due to 
the principal or vendor had not been ascertained 
before the attachment and sale. After consider¬ 
ing the decision in 14 m. I. A. 40 1 and also the 
other cases, the principle has been laid down in 
that case at page 293 as follows: 

“There can, in our opinion, be no doubt that money 
or a balance in the hands of an agent, which he has 
received from, or holds for his principal to be applied 
to certain purposes can be recovered from that agent as 
money had and received to the use of the principal, if 
the agent fails to apply it, or if, the agent having 
applied part of it, a balance remains in the hands of the 
agent; and the fact that when the principal brings his 
suit to recover such balance he may, until the agent’s 
accounts are produced, be unable to specify the parti¬ 
cular amount of the balance remaining in bis agent’s 
hands and due to him does not prevent such balance 
being a debt due to the principal.” 

This view has been applied by a Bench of our 
Court in 24 M. L. J. 313 4 and there are also other 
decisions which support this view. It is unneces¬ 
sary to refer to all of them in detail. Reliance, 
however, has been placed by the learned Advo¬ 
cate-General on the decision in 51 cal. 972, 6 but 
that decision was not followed in the Calcutta 
High Court itself in A. I. E. 1933 Cal. 461 8 and 
a3 it is opposed to the decision of our High 
Court, no useful purpose will be served in 
dealing with that decision. 

[7] The view taken by the Courts below 
regarding the assignment is correct. The, result 
is this revision petition fails and is dismissed 
with costs. 

C-R K./r.G.D. Revision dismissed. 
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Happell and Govindarajachari JJ. 

Kunhilakshmi Ammal and others _ Ap¬ 

pellants v. Kizhakke Palat Krishna Menon 
and others — Respondents. 

114 ot 1945 ’ Decided on 19-12-1947, 
against decree of Sub-Judge, Ottapalam, D/-29-8-1944. 

(a) Malabar Law — Tarwad _ Partition — Suit 
for — Severance of status of defendants desiring 
severance in written statement takes place on date 
oUiling written statement - Defendant conceived 
after fdmg plamt but prior to filing written state- 

entilIed ^ a share. 

the f ? e pl£ V nt 18 taken a8 date on which 

the plaintiff who eeeks partition severs his status be¬ 


cause on the date when be files the plaint be expresses 
his unequivocal intention of severing his status.' But 
unless it is by the father of a Hindu joint family the 
mere expression of his intention to sever his status by 
the plaintiff in his plaint does not carry with it the 
severance of the other members of the family. If they 
have not previobsly expressed a desire for severance of 
status their status will not be severed unless by their. 
written statements they, in their turn, express their 
desire for severance. Hence the date on which they 
sever their status must be the date on which they ex¬ 
press their unequivocal intention of doing so, that is, 
the date on which they file tfffeir written statements. 
S. A. No. 275 of 1939, Ref. [Para 2] 

Where one of the defendants in a suit for the parti¬ 
tion of a tarwad was born during the pendency of the 
suit but the date of her conception was subsequent to 
the date of the plaint but prior to the date on which 
written statements of several defendants expressing 
their desire for severance of status, were filed: 

Held that the date of the severance of status of the 
defendants wa3 the date on which the written state¬ 
ments were filed and that the defendant who wa3 con¬ 
ceived earlier, was entitled to a share in the tarwad pro¬ 
perty. [Para 2] 

(b) Malabar Law — Tarwad — Karnavan — Is 
not liable to general accounting but is accountable 
for specific acts of misappropriation (Obiter). 

• (c) Civil P. C. (1908), O. 6, R. 17—New cause of 
action — Suit for partition with prayer for general 
account — Amendment substituting prayer for 
recovery of specific sum misappropriated fojr gene¬ 
ral prayer for account does not introduce new 
cause of action and therefore should be allowed. 

(Para 3J 

Annotation: (’44-Com.) C. P. C., 0. 6 R. 17, N 12. 
•The Advocate General and T. C. Raghavan — 

. for Appellants. 

K. Kuttikrishnd Menon , C. Vasudeva Mannadiar, 

C. S. Venkatachariar, D. Ramaswam* Iyengar , M. 

V. Ramasuami Naidu and T. A. Anantha Iyer 

— for Respondents 


Happell J. — This appeal arises out of two 
suits for partition of a Malabar tarwad which 
were brought respectively by the karnavan of 
the tarwad and the senior anandravan. 

[2] The appellants were defendants 46 to 
55 and 65 in O. S. No. 28 of 1942 and defen¬ 
dants 19 to 28 and defendant 66 in O. S. 
No. 37 of 1943. The question to be decided 
can be shortly stated Defendant 65, who 
belongs to the tavazhi of defendants 46 to 55, 
was born during the pendency of the suit. It is 
admitted, however, that the date of her concep- 
tion was subsequeDt to the date of the plain u 
prior to the dates on which the written state¬ 
ments of the several defendants were filed m 
which they expressed their desire for severance 
of status. If, therefore, the severance of status of 
defendants 46 to 55 dates from the date of 
plaint, defendant 65 who was not conceived y 
that date, would not be entitled to a share, n 
the other hand, if the dates of severance are be 
dates on which the written statements were 
she will be entitled to a share. The learned 
Subordinate Jndge held that the da o 
severance of status among the several defendants 
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“was the* date of plaint. He quoted no authority 
in support of his^ finding and the reason given 
by him for choosing the date of plaint rather 
than the date on which the expression of the 
desire for severance was made by the several 
defendants was merely a convenience. He 
thought that it would lead to much inconvenience 
if the several defendants had to be regarded as 
having severed their status on different dates. In 
our opinion mere convenience cannot be accept¬ 
ed as the test. The plaint is taken as the date 
on which a plaintiff who seeks partition severes 
his status because on the date when he files the 
plaint he expresses his unequivocal intention of 
severing his status. In a suit for partition how¬ 
ever unless it is by the father of a Hindu joint 
family, the mere expression of his intention to 
.sever his status by the plaintiff in his plaint does 
mot carry with it the severance of the other 
members of the family. If they have not pre¬ 
viously expressed a desire for severance of status 
jtheir status will not be severed unless by their 
written statements they, in their turn, express 
their desire for severance. It follows from this 
that the date on which they severed their status 
must be date on which they expressed their 
unequivocal intention of doing so, that is, the 
date on which they filed their written statements. 
We have not been referred to any reported de- 
cision on this question but the view we have 
expressed was taken by Somayya J. in his judg- 
ment in S. A. No. 275 of 1939, which has not been 
reported. In our opinion, therefore, defendant 65 
was conceived before the defendants became 
divided inter se. She was, consequently, entitled 
to her share and the decree of the lower Court 
will be modified so as to give her al/66th share. 
The appeal is allowed. 

[3] A memorandum of cross.objections has 
been filed by the karnavan wLo was the plaintiff 
in O. S. no. 28 of 1942 and defendant 1, in o. s. 
No. 37 of 1943. The objection is to an amendment 
allowed by the learned Subordinate Judge to the 
plaint and to an order made by him which was 
consequential on the amendment. In o. s. No. 37 
of 1943, the suit in which the karnavan was de¬ 
fendant 1 , the plaintiff had prayed for partition 
and a direction to defendant 1 , the karnavan, to 
account. A question was raised in respect of the 
prayer for an account in regard to the proper 
court-fee payable; and the plaintiff in that suit 
then prayed for an amendment by which the 
prayer for a general account should be deleted 
and there should be substituted for it a prayer 
for the recovery from defendant 1 a sum of 
Re. 10,000 which it was alleged, he had collected 
-*for the tarwad but had kept with him. The 
learned Subordinate Judge did not try the issue 
vhich arose out of this claim to a specific sum 


of Rs. 10,000 but instead, apparently with the 
consent of all the parties, gave a direction for 
• the sale of the sum of rs. 10,000 as a disputed 
item, leaving it to the purchaser to file a suit 
against defendant 1 if he was so advised. The 
disputed item was purchased by the plaintiff in 
O. S. No. 37 of 1943 for a sum of Rs. 755, and he 
has brought a Buit for recovery of the whole 
sum of Rs. 10,000 from defendant l. We are of 
opinion that the Subordinate Judge should not 
have adopted the course of selling the disputed 
item. But as it has been sold and a suit on 
which cqurt fee has been paid has been filed in 
pursuance of the sale as directed by the Sub¬ 
ordinate Judge, we are not disposed to set aside 
e direction which he has made merely on the 
ground that he would have done better to have 
tried the-question whether the plaintiff was 
entitled to recover this sum of Rs. 10,000 from 
defendant 1 in the partition suit itself. It is 
argued, however, for defendant 1 , that the amend¬ 
ment itself should not have been allowed as it 
introduced a new cause of action and that in 

t ? 0 ? lr / ckion3 6»ven by the learned 
Subordinate Judge amount in fact merely to a 

direction that defendant 1 ia liable to account! 
whereas an account cannot be called for fromj 
the karnavan of a tarwad. In our opinion the 
substitution of the prayer for the recovery of a 
. specific sum of Ra. 10,COO for the general prayer 
for an account introduces no new cause of 
action. It .3 a prayer which arises naturally, 
out of a suit for partition. Nor do we think that 
there .3 any substance in the criticism that the 
new prayer is merely the old prayer for a eeneral 
account in a different form. The karnavfn of a 
tarwad can be made accountable for a specific 
act of misappropriation and what ia claimed by 
the amended prayer is that he has kept in bis 
hand a sum of Its. 10.000 which should have been 
utilised for tarwad purposes. We agree, how¬ 
ever, that the learned Subordinate Judge has 
made some observations in the course of his 
judgment which might indicato that the scope 
of the suit arising out of the purchase of the 
disputed item may be wider than the mere 
recovery of a specific sum of Rs. 10,000 from 
defendant 1 . We would make it clear, therefore 
that the suit can only relate to the recovery of 
tho specific sum of Rs. 10,000. It is stated for the 
plaintiff that a list has been filed in the lower 
Court in the suit regarding the disputed item 
showing the details of the alleged misappropria- 
tion. If, however, in fact the details in respect 
of tho alleged misappropriation have not been 
given we direct that they should be given before 
the trial of the suit is begun. 

[ 4 ] The appeal is therefore allowed. The ap¬ 
pellants will get their costs from the estate. As 

V 
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regards the memorandum of cross objections the 
parties will pay their own costs. 

c.r.k./r.g.d. Appeal allowed. 

A. I. R. (35) 1948 Madras 462 [C. N. 222.] 

Gentle C. J. and Satyanarayana Rao J. 

Muthuvenkatasubba Reddiar and another 

Appellants v. Thangavel Chetti and others 
— Respondents. 

A. A. 0. No. 651 of 1945, Decided on 9-1*1948, 
against order of Sub-Judge, Cuddalore, D/-27-2-1945. 

Limitation Act (1908), Art. 182 (5)—Final order— 
Execution application returned for amendment and 
representation within certain time — Application 
represented after expiry of time with prayer that 
it be dismissed as not pressed — Order dismissing 
such application is final order. 

An application for execution filed within limitation 
was returned for representation within a prescribed 
time after complying with some requirements. After 
expiry of time for representation, the decree-holder 
represented the application with a prayer that the 
application was not pressed and that it might be dis¬ 
missed. The Court thereupon ordered the dismissal of 
the application: 

Held, that as no formal application for excusing the 
delay in representing the application was necessary 
under the law the Court could grant relief in that 
respect and since the order of dismissal was made after 
delay in representation had occurred it could be 
presumed that what was required to be done was in 
fact done >and the making of the order of dismissal 
reflected that there was an order execusing the delay. 
The order of dismissal was, therefore, a final order 
within the meaning of Art. 182 (5). Even assuming 
that it was a wrong order it remained extant as no 
appeal was preferred against it and therefore it could 
not be contended in subsequent execution that it was 
not a final order for purposes of Art. 182 (5): 30 
A. I. R. 1943 Mad. 297, Disting. [Taras 9, 10 <fc 11] 

Annotation: (’42-Corn) Litu. Act, Art. 182, N. 129. 

Case referred :— 

1. (’43) I. L. R. (1943) Mad. 357 : 30 A. I. R. 1943 
Mad. 297 : 208 I. C. 361, Ghulam Kbadir Sahib v. 
Viswanatha Ayer. 

S. Panchapagesa Sastri and T. E. Ramabhadra- 

chari —for Appellants. 

T. S. Nagaswami , N. Rangachari and A. V. 

Viswanatha Sastri— for Respondents. 

Gentle C. J. — This appeal arises out 
of an execution petition filed on 21 - 11 - 1941 , in 
a mortgage suit O. s. No. 26 of 1927, on 
the file of the Subordinate Judge’s Court of 
Cuddalore in which the final decree was passed 
on 25-11-1929. This is the judgment-debtor’s 
appeal against the learned Judge’s order direct¬ 
ing execution to issue. 

[ 2 ] The sole question arising is whether the 
execution petition is barred by the provisions of 
Art. 182 (5), Limitation Act. It was filed a few 
days before the expiration of 12 years following 
the passing of the decree and the only point for 
consideration is whether the filing took place 
within 3 years of the final order in an earlier 
execution petition. 


[3] The execution petition, out of which this 
appeal arises, is the fifth of such petitions filed 
since the final decree in the suit was passed. 
The first four petitions were filed on (l) 21 - 11 . 
1932, (2) 19-11-1935, (3) 21-11-1935 and ( 4 ) 22-11- 
1938. Petitions Nos. 1, 2 and 4 were purported to 
be dismissed and No. 3 was "rejected.” It is 
conceded that, if there was a final order within 
the contemplation of Art. 182 ( 5 ), in each of 
those petitions, then the present petition is not 
barred by limitation. 

[ 4 ] Mr. 'Panchapagesa Sastri for the judg¬ 
ment debtors (appellants) contended that the 
order, purporting to be of dismissal of petition No. 

1, was not a final order and consequently peti¬ 
tions N 03 . 2 and 3 were barred by limitation, at 
the dates when respectively they were filed and, 
similarly, regarding petition No. 4 so that the 
present petition falls within the statutory bar 
found in Art. 182 (5). It is conceded that the 
orders passed in respect of petitions Nos. 2 and 3 
were final orders and there is no question relat¬ 
ing to those two petitions, save that which 
arises with respect to petition No. 1, as previ¬ 
ously mentioned. It was particularly argued that 
no final order was passed in petition No. 4 and, 
consequently, the execution petition out of which 
this appeal arises was not filed within 3 years of 
a final order passed in an earlier petition and is 
therefore barred by limitation. 

[5] With respect to execution petition No. 1. 

On 14-2-1982, a direction was given to re-present 
the petition in two weeks after complying with 
some requirements; after some other directions 
had been given, on 16 12-1932, time to re-present 
was extended until 11-1-1933; on 18-1-1933 (that 
is seven days after the time for re-presentation 
had expired on 11th January), the decree-holders 
informed the Court that the petition was not 
pressed and it was prayed that it be dismissed; 
on 23-1-1933, the Court made an order in these 
terms: “This is not pressed and hence dismis¬ 
sed.” 

[6] In respect of execution petition no. 4. 

After several extensions of time to re-present it 
had been ordered, on 3-1-1939, time waa further 
extended by three days (i. e., to 6th January), 
on 11 - 1-1939 (i. e,. five days after the expiration 
of the extended period) the petition was re-pre¬ 
sented with a prayer that it was not pressed for 
the present and it might be dismissed; on 18-1- 
1939 the Court ordered the dismissal of the peti¬ 
tion. . 

[7J Mr. Panchapagesa Sastri argued that in 

respect of those two execution petitions, w “f n 
time had expired for re-presentation ana in e 
absence of an application to excuse the delay* 
and an order of Court granting such applica¬ 
tion, each petition had no legal existence and 
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the position was the same as if it had not been 
re-presented, it had never emerged into legal 
existence and the Court was incapable of direct¬ 
ing its dismissal; consequently, there was not a 
final order which had any force or effect when 
the Court purported to direct its dismissal. I.L.R. 
(l943) Mad. 857 1 was cited in support of that 
contention. 

[8] In the case just now cited an execution 
petition was filed in I988;it was returned for com¬ 
pliance with a requirement to file encumbrance 
certificates; nothing further was done in that 
respect. In 1936 another execution petition was 
filed together with the earlier petition; notice 
haviDg been given to them, the judgment debtors 
objected to the second petition on the ground 
that it was barred by limitation. In June 1937 , a 
petition was filed requesting that the execution 
petition of 1933 be treated as represented with 
the necessary papers and the delay be excused; 
in September 1937 the Court, by its order, refus¬ 
ed to excuse the delay, and, in consequence, 
rejected the 1933 petition, observing that a final 
order in respect of it had to be passed, and it 
was rejected as not having been re-presented in 
time. In that oase there was an order refusing to 
excuse the delay occasioned in the 1933 petition, 
but such order was passed in an application 
made in the 1937 petition and not in the 1933 
petition; upon that application being refused it 
was then that the 1933 petition was rejected. The 
judgment in I. L. r. (1943) Mad. 357, 1 was with 
respect to the particular facts therein arising, 
which are not the same as in the present in¬ 
stance. Special reference was made to some 
observations in the course of the judgment upon 
which learned counsel for the appellants placed 
reliance. At p. 863 it was observed that the 1933 
petition should have beed treated as never hav¬ 
ing been duly presented, it was not before the 
Court, consequently it did not require an order 
to be made for its disposal and it had no legal 
existence; at p. 866 it was further observed that 
an execution petition returned for amendment 
but not re-presented has no legal existence 
until it is re-presented and if it is re-presented 
after the time limited, it does not acquire the 
status of a petition calling for an order unless 
the delay is excused. In my view those observa- 

tions refer only to the peouliar facts of the case 
itself. 


f9] The facts and circumstances relating to 
petitions No. 1 and 4, in the present instance, 
are substantially the same and a discussion of 
Petition No. 1 alone is necessary. There is no 
provision of law requiring a separate applica. 
fcion having to be made to execuse the delay in 
representing an execution petition and an in¬ 
formal oral application in that behalf will suffice. 
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Here.no separate application or petition was filed 
to excuse the delay in re-presenting the petition. 
The Court made an order dismissing the execu¬ 
tion petition. Such dismissal, ordinarily, is a 
final order contempated in Art. 182 ( 5 ). No appeal 
against the order was preferred and it re¬ 
mains extant. 

[ 10 ] Mr. Panchapagesea Sastsi’s argument is a 
challenge to the correctness and validity of the 
order of dismissal, his contention being that, 
whilst it purports to be a final order, since the 
execution petition was not re-presented within 
the period limited, it should follow that there, 
after the petition had no legal existence and in 
respect of it an order of dismissal could not pro¬ 
perly be made and therefore the petition could 
not have been ‘dismissed.' That argument, in 
effect, is similar to an endeavour to go behind a 
decree of Court and to contend that the decree 
is invalid although it has never been set aside. 
Even assuming that the order of dismissal was 
made wrongly, nevertheless it was an order and 
it remains alive and effective unless and until it 
is set aside by means of a proper procedure, 
which has not taken place in the present instance! 

[11] In my opinion the judgment-debtors 
cannot question the validity of the order of dis¬ 
missal which was made by a Court of competent 

an execution petition 
which was before it. Further, as a formal appliac- 
tion to excuse the delay is unnecessary and the 
Court can informally grant relief in that respect, 
since the order of dimissal was made after delay 
in re-presentation had occurred, it can be pre¬ 
sumed that what was required to be done was in 
fact done and that the making of the order of 
dismissal reflects that there was an order excus¬ 
ing the delay. 

[ 12 ] In my opinion, in respect of execution 
petitions no. 1 and 4, each was terminated by a 
final order of dismissal and that all the execution 
petitions presented in respect of the decree in¬ 
cluding the one out of which this appeal arises, 
were filed within time and were not affected by 
the bar of limitation prescribed in Art. 182 (6) 
Limitation Act. There being no other objection 
to the correctness of the order of the learned 
Subordinate Judge directing execution to pro- 
ceed, it follows that this appeal should be dis¬ 
missed with costs of the decree-holders. 

Satyanarayana Rao —I agree. 

O.R.k./k.S, Appeal dismissed. 
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Horwill J. 

Potru Subbiah — Appellant v. Palaparthi 
T enkateswarlu (minor) and others — Respon¬ 
dents. 

Second Appeals Nos. 1026 and 1137 of 1946, Decided 
on 13 2-1948. against decrees of Sub-Judge, Bapatla, 
in A. S. Nos. 70 and 93 of 1945 respectively. 

Hindu Law—Joint family —Alienation—Rights 
ot alienee — Alienation of some item oi property 
by coparcener — Subsequent partition — Item 
falling to share of another, who alienates same to 
different person — Right of alienee is to ask for 
general partition and not for possession of half 
share — Rights of alienee from alienee is not one 
for general partition but to damages for breach of 
covenant of title. 


A joint family consisted of a father ’and bis minor 
son. The father sold au item of property to K. On K 
being subsequently declared insolvent, the Official Recei¬ 
ver sold this item of property and it was purchased by 
A. There was a collusive partition and the item in 
question fell to the share of the minor son. The son, 
through a guardian sold this item to It. A filed a suit 
for au injunction restraining R from interfering with 
his possession or in the alternative for general partition. 
R and the minor also filed a suit for possession : 


Held (i) that A and R had not become co-owners. 
The father did not purport to convey his share of the 
property, but the whole of a particular item. That would 
not have entitled the vendee to a half share in that 
particular item. It would merely have given him an 
equitable right to sue for a general partition and to 
pray that, if possible, that particular item of property 
might be allotted to him in the partition, and if not, 
that he might be given some other property instead. 
The right of R was of a similar nature. It was incorrect 
to say that they were eaoh‘ entitled to an undivided 
half share in the property and that they were therefore 
co-owners. They were rival claimants to ownership 
rather than joint owners; [Para 2] 

(ii) that though a vendee from a member of a family 
has a right in the first instance to a=k that, if it be 
possible, the property purchased by him might be 
ullotted to the share of his alienor in partition and 
failing that to have another item of family property 
allotted to him in its stead, the alienee from the vendee 
has no such right. The relationship between an alienee 
from a member of a joint family and his alienee (i. e. 
/I) was that of a vendor and purchaser under the 
Transfer of Property Act, and that the only remedy of 
the alienee from the alienee arose out of their contract, 

i. e., a right to damages for breach of covenant of title! 
Consequently A's suit for injunction or for general 
partition was not maintainable : 8 A. I. R. 1921 Mad. 
384 and 7 A. I. R. 1920 Mad. 316, Foil.; [Para 4] 

(iii) that if one coparcener (father) alienated an item 
of family property and then another co-parcener (son) 
alienated the same item of property, the position of the 
alienee from the one was not stronger than the position 
of the alienee from the other. If there was any differ¬ 
ence at all, the equity favoured the first alienee rather 
than the second, who purchased the propeity with a 
knowledge of the equitable rights of the first alienee. 
The second alienee (R) would not acquire the rights of the 
second member of the family; because his alienor had no 
more right than the other alienor of alienating an item of 

joint family property. Whatever may be the rights of 
R therefore, it was not a right to possession of the 
property or even to a half of the property. His right 
was the ordinary one of an alienee of an item of joint 


family property, namely, to sue for a general partition 
and to ask that the item of property alienated to him 
be allotted to the share of his alienor (the eon): 34 Mad. 
269, Explained and distinguished. [Para 6] 

Cases referred :— 

1. (’21) 44 Mad. 167 : 8 A. I. R. 1921 Mad. 384 : 59 
I. C. 311, Dadha Sahib v. Mahomed Sultan Sahib. 

2. _ (’20) 43 Mad. 309: 7 A. I.R. 1920 Mad. 316: 541. C. 
515, Sabipathi Pillai v. Thandavaroya Odayar. 

3. (’ll) 34 Mad. 269 : 7 I. C. 559, Iburamsa Rowthan 
Thiruvenkatasami Naick. 


V .Subramaniam andN. Subramaniam— for Appel¬ 
lant. 

K. Kameswara Rao — for Respondents. 


Judgment. — According to the findings of 
fact of the lower appellate Court, the father of 
a joint family consisting of himself and his 
minor sons sold the suit item of property to one 
Katta Subbayya, who subsequently became an 
insolvent. The rights of Katta Subbayya there¬ 
upon passed to the Official Receiver, who sold 
the land in auction to the present appellant. 
Later on, a collusive partition suit was institut¬ 
ed ; and as one would expect, the suit item fell 
to the share of the minor in partition. He there- 
upon through his guardian alienated the pro¬ 
perty in favour of respondent 1 in A. S. No. 1137 
of 1946 (hereafter termed respondent l). The 
appellant filed O. S. No. 291 of 1913 for an in¬ 
junction restraining respondent 1 from interfer¬ 
ing with his possession : in the alternative, he 
asked for a general partition. Respondent 1 and 
the minor filed o. S. No. 110 of 1944 for posses¬ 
sion. The Courts below found that the appellant 
had been in possession of the suit lands. The 
lower appellate Court also found — it will per¬ 
haps be better to say that it assumed—that the 
transfer in favour of the appellant was a valid 
one. Although the question of the genuineness 
of the transfer in favour of respondent 1 was 
considered by the trial Court and found in the 
negative, the Subordinate Judge held that it 
was not necessary to go into that question. He 
however said : 

“My finding on this point is that no question arises 
for decision in the present litigation with reference to 
the passing of consideration for Ex. D. 13 (the sale in 
favour of respondent 1). I hold that it is a valid sale 
deed.” 


a Subordinate Judge held that since thei ap- 
lant was entitled to the father s half share 
l respondent 1 was entitled to the minor s 
f share, they were co-owners of the property 
l that therefore the appellant was not entitled 
an injunction. He therefore dismissed his 
In the suit of respondent 1 the learned 
jordinate Judge held that although he was 
entitled to possession of the whole of the 
perty, he had acquired the interests of the 
ior and was therefore entitled to a half share, 
passed a preliminary decree as if th e BU i& 
been one for partition, which it was not. 
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[ 2 ] On the findings of fact, the appellant and 
respondent 1 were clearly not co-owners. The 
father did not purport to convey his share of 
the property, but the whole of a particular item. 
That would not have entitled the vendee to a 
half share in that particular item. It would 
merely have given him an equitable right to sue 
for a general partition and to pray that, if pos¬ 
sible, that particular item of property might be 
allotted to him in the partition, and if not, that 
be might be given some other property instead. 
The right of respondent 1 was of a similar 
nature. It is incorrect to say that they were 
each entitled to an undivided half share in the 
property and that they were therefore co-owners. 
: They were rival claimants to ownership rather 
than joint owners. 

[3] The learned advocate for the respondent 
has pointed out that whatever might have been 
the rights of the alienee from the father, who 
subsequently became an insolvent, the appellant 
has no such equitable rights. By his purchase 
in aourt auction he did not purchase an equit¬ 
able right but the land. In S. 261 (3) of Mulla’s 
Hindu Law, the learned author discusses the 
rights of an alienee from an alienee of an item 
of joint family property and disagrees with the 
conclusions arrived at on this point in two deci¬ 
sions of this Court. Since they are Bench deci¬ 
sions, however, I am bound to follow them. In 
44 Mad. 167, 1 W'hich deals with very much the 
same question as in 43 Mad. 309, 2 the learned 
Judges said : 

“The plaintiff has not>onght the land from a Hindu 
coparcener who, according to Hindu law, would have 
a right to demand partition of the family property and 
to get the share due to him. The plaintiff has bought 
certain Epecifio land from defendant 1, who is a 
Muhammadan and between them there can be no ques¬ 
tion of working out any such equity as is mentioned in 
38 Mad. 684.2 a When analysed, the position is simply 
this. A sells a particular parcel of land to B. It is 
found that A has no title to the land. Can it be said 
that B is entitled to ask A to convey to him some 
other land in place of wbat he bought ? When stated 
in those words, the position of the plaintiff would be 
quite untenable and it is difficult to see why the 
character of the superior title by which the title of the 
vendor in the land which he purported to sell is defeat¬ 
ed, should make any difference to the vendee’s rights. 
As the vendor’s title to the land in dispute has been 
superseded by a superior title, the only remedy open 

title ” VeD< * ee 19 dama 8 es for breach of warranty of 

[4] It is argued that the particular kind of 
equity with which we are concerned now is not 
the equity to have another item of land out of 
the joint family property in the place of that 
conveyed, but the equitable right to have that 
particular item of property allotted to the alienor 
in partition. The two equities are not however 
separable. A vendee from a member of a family 
has a right in the first instance to ask that, if it 
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be possible, the property purchased by him 
might be allotted to the share of bis alienor in 
partition and failing that to have another item 
of family property allotted to him in its stead 
The same lme of reasoning would seem to appl yi 
to the cases immediately before me as in the! 
cases under consideration-in 44 Mad. 167 1 and 43 J 
Mad. S09. 2 The decisions proceeded on the basis' 
that the relationship between an alienee from a 
member of a joint family and his alienee was! 
that of a vendor and purchaser under the 
Transfer of Property Act, and that the only 
remedy of the alienee from the alienee arises out 
of their contract, i. e„ a right to damages for 
breach of covenant of title. 




therefore rightly dismissed, as was bis praver 
for general partition. 

[6] Respondent 1 bases an argument on the 
decision in 34 Mad. 269 3 and argues that the 
minor in the -present case would have had a 
right to sue for a half share in the item alienat¬ 
ed by his father and that respondent 1 , being a 
purchaser from the minor, stepped into the shoes 
of the minor and acquired his right of demand- 
mg a half share in the suit property. In 34 Mad. 
269, the learned Judges considered the various 
authorities dealing with the right of one member 
of a family with regard to items of property 
alienated by another member of the family ; and 
they held that a coparcener aggrieved by the 
alienation of joint family property by another 
coparcener is not bound to bring a suit for 
general partition and can bring a suit for his 
share m the specific items of property alienated 
by the other coparcener. The learned Judges 
then went on to consider the position of an 
alienee of the share of a coparcener other than 
the coparcener who had alienated the property 
and they held that a person who purchased the 
rights of a coparcener to bring a suit for partition 
of the specific items alienated by the other co¬ 
parcener acquired all his rights and can there¬ 
fore sue for partition of the specific items of pro¬ 
perty and is.no more bound to bring a suit for 

... * , he coparcener whose 

rights he has acquired. It is, however, very 
different when the conduct of the one coparcener 
is precisely the same as that of the other If one 
coparcener alienates an item of family property 
and then another coparcener alienates the same 
item of property; the position of the alienee 
from the one is not stronger than the position 
of the alienee from the other. If there is any 
difference at all, the equity favours the first 

theTrnn™ her ^ ^ S6COni3 ’ who Phases 

W « h .° ^owledge of ‘bo equitable 
nghia of the first alienee. The second alienee 
would not acquire the rights of the second mem- 
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ber of the family ; because his alienor had no 
more right than the other alienor of alienating 
an item of joint familj r property. Whatever may 
be the rights of respondent 1, therefore, it is not 
a right to possession of the property or even to 
a half of the property. His right is the ordinary 
one of an alienee of an item of joint family 
property, namely, to sue for a general partition 
and to ask that the item of property alienated 
to him be allotted to the share of his alienor. 
To that extent Second Appeal no. 1026 of 1946 
succeeds. 

[7] Respondent 1 has filed a memorandum of 
cross.objections in s. A. No. 1026 of 1946 claim¬ 
ing the whole of the property on the ground that 
the appellant has no right in the land at all. 
Even if that were the case, it would not entitle 
respondent 1 to possession of the whole or part 
of the property. 

[8] s. a. No. 1026 of 1946 is allowed with costs, 
and the memorandum of cross-objections dis¬ 
missed with costs, s. A. NO. 1137 of 1946 is dis- 
missed with costs, and the memorandum of 
cross-objections dismissed without costs. 

[9] Respondent 1 now asks for leave to amend 
his plaint. There is no petition before me con¬ 
taining such a prayer; and as a suit for parti¬ 
tion is altogether different from the present suit 
for possession, alleging dispossession just before 
suit, no such amendment could be granted. 

C.r.k./r.g.D. Order accordingly. 


A. I. R. (35) 1948 Madras 466 [C. N. 224.] 

Yahya Ali J. 

In re K . Subba Rao — Petitioner. 

Criminal Revn. Case. No. 1110 and Cri. Revn. 
Petn. No. 1063 of 1946, Decided-on 21*2 1947, to 
revise order of Sub-Divisional Magistrate, Vizagapatam, 
D/- 2-7-1946. 

Madras District Municipalities Act (5 [V] of 1920), 

Ss. 199, 202 and 317 — Construction without per¬ 
mission is offence. 

An applicant carrying out or completing any con¬ 
struction or reconstruction within sixty days of his 
application without permission commits an offence. 

Easturi Sivaprasada Rao — for Petitioner^*™ ^ 

Public Prosecutor — for the Crown. 

Order. — The petitioner who is an advocate 
practising at Yizagapatam has been convicted 
by the Bench Court, Anakapalle, under S. 199 , 
read with s. 817 (c), District Municipalities Act, 
1920, and sentenced to pay a fine of Rs. 20, in 
default to simple imprisonment for one day. He 
appealed against the conviction and sentence to 
the Sub Divisional Magistrate, Vizagapatam, 
who confirmed the conviction and sentence. 

[ 2 ] The case against him is that he carried 
out and completed certain repairs and improve¬ 
ments to his house in contravention of the pro¬ 
vision of the Act. The petitioner filed an appli- 


cation on 1-10-1945 for making some additions 
to his house, and some correspondence was going 
on between him and the executive authority for 
proper plans drawn to scale and for other in- 
formation which was necessary for the disposal 
of the application. The petitioner, however, 
without waiting for the permission of the exe¬ 
cutive authority, carried out the improvements 
and completed the same by 20-12-1945. He must! 
evidently have commenced the work before the: 

PYnirv rtf fin /lavra fka rlaf/t rtf fVin nnnlino. 


expiry of 60 days from the date of the applica¬ 
tion. The question is whether this act amounts to 
an offence under S. 199 read with 8. 817 (c) of 
the Act. Under S. 199, a construction or recon¬ 
struction of a building should not be begun unless 
and until the executive authority has granted per¬ 
mission for the execution of the work. Section 201 
requires that within 80 days after the receipt of 
an application for permission to construct or 
reconstruct a building the executive authority 
should either grant the same or refuse it on one 
or more of the grounds mentioned in B. 208 . 
Under S. 202 , the applicant is entitled, if permis¬ 
sion has not been granted within the 80 days 
mentioned in S. 201 to make a written request 
to the Council, and on receiving such a request 
the Council i3 bound to determine by written 
order whether such approval or permission 
should be given or not. The applicant has, after 
putting in the written request to the Council, to 
wait for one month longer to give time to the 
Counoil to make the decision; but after the ex¬ 
piry of that one month, such approval or per¬ 
mission would be deemed to have been given if 
the Council has not within one month deter, 
mined whether such approval or permission 
should be given or not, and in such a case the 
applicant is entitled to proceed to execute the 
work. But even then he should do so without 
contravening the provisions of the Act or any 
by-laws made under the Act. Reading Ss. 197,i 
199, 201 and 202 together, it is clear that the 
applicant cannot carry out or complete any con-J 
struction or reconstruction of a building withiD| 
at least a period of 60 days after the date of the 
application, and if he does so, he commits an 
offence under S. 199 read with S. 817 (c) of the 
Act. It is, from the facts of this case, manifest 
that the applicant did not make any written 
request at all to the Council and he did not 
even chooee to wait for the period of 60 days. 
Without making such a request to the Council, 
it is not open under the Act for any applicant 
for permission to construct or reconstruct a 
building to carry out or complete the work with¬ 
out the express permission of the executive 
authority. 

[31 The conviction of the petitioner is right. 

I do not propose to interfere with the sentence 


w 

il:.. 
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as the petitioner, being an advocate, must be 
presumed to be fully aware of the relevant pro- 
visions of the Act and there can be no excuse 
for his not complying with them • and contra- 
veiling the express directions contained in the 
Statute. The petition is dismissed. 

C.R.K./g.B. Petition dismissed. 

A. I. R. (85) 1948 Madras 467 [C. N. 225.] 

Govinda Menon J. 

In re Sathirnalan and others—Petitioners. 

Criminal Bevn. No. 263 and Cri. Revn. Petn. No. 
252 of 1947, Decided on 19-12-1947, to revise order of 
Sub-Divisional Magistrate, Remnad, D/- 16 12-1946. 

Cattle Trespass Act (1871), Ss. 10 and 24 — Cat. 
tie grazing in zatnindari forest treated for some 
purposes as reserve forest under Ss. 26 and 32, 
Madras Forest Act—Seizure of cattle under orders 
of officer in charge of forest under zamindar who 
is occupier of such forest—Seizure is lawful within 
S. 10 — Accused rescuing cattle commits offence 
under S. 24. 

A private forest situate in a zamindary was for 
some purposes treated as a reserve forest by the appli¬ 
cation of Ss. 26 and 32, Madras Forest Act. The Range 
Officer appointed by the zamindar for the forest order¬ 
ed the seizure of cattle belonging to the accused by 
his watchmen while the cattle were grazing in the 
forest. The accused obstructed while they were being 
taken to the cattle pound and eventually rescued them. 
The accused was tried and convicted for an offence 
under S. 24: 

Held that the zamindar was still the occupier 
of the land and the seizure of the cattle with the help 
of the watchmen by the Range Officer who was in 
charge of the forest under the occupier, who was the 
zamindar, was perfectly lawful within the meaning of 
S. 10. The accused had, therefore, committed an offence 
under S. 24 by rescuing the cattle which had been 
lawfnllyaaizod. 9 A. I R. 1922 Pat. 317. Rel. on; 3 A. 
I. R. 1916 Lah. 281, Ref. [Paras 5 & 6] 

Annotation:— (’46-Man.) Cat. Tree. Act, 8. 10 N. 5; 
S. 24 N. 25. 

Cases referred :— 

1. (’16) 32 I. C. 655 : 3 A. I. R. 1916 Lah. 281 : 3 P. 
R. Or. 1916. 17 Cr. L. J. 63, Emperor v. Saudagar. 

2. (’22) 9 A. I. R. 1922 Pat. 817, Dusadh v. Sarathi 
Dusadh. 

K. 8. Champagesa Aiyangarand K. C. Shrinivasan 
—for Petitioners. 

The Public Prosecutor —for the Crown. 

Order :—This is an application to revise 
the appellate order of the Sub- Divisional Magis¬ 
trate, Ramnad, confirming the conviction and 
sentence of the petitioners herein, by the Sta. 
tionary Sub-Magistrate, Srivilliputtur of an 
offence under 8. 24, Cattle Trespass Act, and sen¬ 
tencing each of the petitioners to pay a fine of 
Bs. 60 and in default to undergo simple impri¬ 
sonment for six weeks each. 

[2] Within the ambit of the zamindary of 
Seithur in the Ramnad district, there lies a forest 
by name Sambarambu to which the provisions of 
ttie Madras Forest Act have been applied by the 
Provincial Government and rules to regulate 
the management of this forest were promulga¬ 
ted and published in pages 105 to 108 of the Madras 
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Forest Manual, volume II. The prosecution case 
is that on 80th May 1946 a Forest Range Officer 
belonging to the Seithur estate when he was in¬ 
specting the forest with his watchers p. ws. l and 
2, found a herd of cows grazing in a coupe of 
the forest which is closed for grazing cattle. 
Under the orders of p. w. 8, p. ws. 1 and 2 herded 
the cattle together and were driving them to the 
cattle pound when the petitioners came to the 
scene, abused p. w. l for driving the cattle to 
the pound and in spite of the intervention of 
P. W. 8 to pacify them, prevented P. ws. l and 
2 from taking the herd to the pound. The peti¬ 
tioners then prevented p. ws. l and 2 and others 
from going near the herd, rescued the cows from 
the watchers and drove them to a village. 

[3] For this offence, they were charge-shee¬ 
ted under Rules 6, 8 and ll of the rules framed 
under Ss. 26 and 32, Madras Forest Act of 1882 
as well as under s. 24, Cattle Trespass Act. The 
trial Court found that the petitioners were not 
guilty of any offence under the rules framed 
under the Forest Act, but convicted and senten¬ 
ced them of an offence under 8. 24 , Cattle Tres. 
pass Act, which conviction and sentence were 

confirmed on appeal by the Sub-Divisional 
Magistrate Ramnad. 

[4l The question for consideration is whether 
S. 24, Cattle Trespass Act, applies to the facts of 
this case. Mr. K. S. Champagesa Aiyangar for 
the petitioners contends that p. w. 3 , the Forest 
Officer of the Seithur Zamindar who ordered the 
seizure of the cattle by his watchers p. ws l 2 
and others does not come within the definition 

° E a £ °. re ? fc as defined under the Madras 

Forest Act and therefore the seizure of the cattle 
mider his orders is illegal. He further contends 
that in accordance with the rules framed for the 
management of this forest published in Vol. 11 of 
the Madras Forest Manual, the prohibition against 

or graze in the 

r ; B r nta,ned “ ?' a “ Se 6 and “y violation 
of that clause is punishable under Rule 11 and 

not under the Cattle Trespass Act. Since the 
trial Court has found that a breach or infringe¬ 
ment of Rule 6 has not taken place in this case 

the conviction under s. 24, Cattle Trespass Act 
is illegal. ' 

agr8ed * ith this contention 

J" u„i h f. fa f thafc 24 ia specifically charged 
and both the lower Courts have considered the 
evidence in the case, in the light of that charge 
Section 10 , Cattle Trespass Act, Act I of mi' 
lays down that the cultivator or occupier of any 
land may seize or cause to be seized any cattle 
trespass,ng on such land, etc. It cannot for 

♦iTsT d ' SpU , ted that ““ugh ^is part of 
the Seithur Zammdan is for some purpose treat 

ed as a reserve forest by the application of 
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Ss. 26 and 32, Madras Forest Act, still, the zamin. 
dar is the owner and occupier of the same. The 
forest has not been taken over by the Govern, 
ment as a reserve forest to which all the provi¬ 
sions of the Madras Forest Act are extended. It is 
only for certain purposes that the provisions of the 
Madras Forest Act are made applicable to a pri¬ 
vate forest as can be done by virtue of the 
power conferred under Ss. 26 and 32 of the Act. 
I do not find any difficulty in holding that the 
zamindar is the occupier of the land. The ques¬ 
tion then arises, whether the herding together of 
I the cattte and driving them off to a pound for the 
purpose of impounding were done by the occu¬ 
pier of land or caused to be done by him. It has 
been held that a person in exclusive possession of 
land is the occupier of the land and he is entitled 
to seize the cattle trespassing on the land in his 
possession, see 32 I. C. 655. 1 A watchman watch- 
ing the crops on the land of even an occupier, is 
entitled to seize the cattle trespassing on land 
under his charge when he is given general in¬ 
structions to seize them while so trespassing : A. 
I. R 1922 Pat. 317. 2 P. w. 3 states that he was 
the Range Officer appointed by the zamindar 
for the forest in the zammdari and therefore it 
is to be inferred that he is in charge of the forest 
‘under the occupier who is the zamindar. The argu¬ 
ment of Mr. Champagesa Aiyangar, if pushed 
to its logical limit, would lead to the anomaly 
that where cattle is found grazing on land in 
occupation of its owner or occupier nobody but 
the actual owner or occupier is entitled to seize 
the cattle and take them to the pound. Accord¬ 
ing to him, any servant or manager ought not 
to intervene and the owner or occupier himself 
must physically undertake upon himself the 
task of driving the cattle to the pound. Such an 
argument carries with it its own refutations. 

[6] If the seizure by p. w. 3 of the cattle is 
an authorised one the offence under S. 24, Cattle 
Trespass Act is complete. In this case, the peti¬ 
tioners rescued the cattle which have been law¬ 
fully seized by p. w. 3 and the watchman under 
him, and therefore they have committed an 
offence punishable under S. 24. 

[7] In view of my conclusion above stated, the 
other question raised by Mr. Champagesa Aiyan¬ 
gar, that P. w. 3 is not a forest officer within 
the meaning of the term in the Madras Forest Act 
and as such not entitled to seize the cattle does 
not arise. As the manager if not as a forest 
officer of the forest under the zamindar, p. W. 

3 is entitled to seize the cattle grazing in the 
prohibited area and the rescue of such cattle 
from a person who has lawfully seized the same 
is an offence to which, as stated, the provisions 
of the Cattle Trespass Aot apply. I am therefore 
of opinion that the conviction is right and in 


view of the fact that no actual physical violence 
was used in the rescue of the cattle. I consider 
that a fine of Rs. 10 on each of the accused is 
sufficient to meet the ends of justice. The senten¬ 
ces are reduced accordingly. 

c.r.k./k.s. Sentence reduced. 

A. I. R. (35) 1948 Madras 408 [C. N. 226.] 

Govinda Menon J. 

In re Mudduleti Buggappa and another _ 

Accused — Petitioners. i 

Criminal Revn. No. 888 and Cri. Revn. Petn. No. 
777 of 1947, Decided on 23-1-1948, to revise order of 
Sub Divisional Magistrate, Gooty, D/- 5-7-1947. 

Madras Food Grains Control Order (1942), Cl. 3 
— Licence in name of father as manager of joint 
Hindu family—Son as junior member helping him 
in carrying on family business — Offence of stor¬ 
ing for sale quantities of Bengal gram in excess of 
that allowed by licence — Father and not son held 
could be convicted of offence — Quantity of grain 
in excess of that allowed by licence, held, could 
only be confiscated. 34 A.I.R. 1947 Mad. 430, Rel.on. 

r / ^ [Para 

Case referred :— 

1. (’47) 1947-1 M. L. J. 36 : 34 A. I. R. 1947 Mad. 
430 : 229 I. C. 177 : 48 Cr. L. J. 304, In re Muni- 
swami Goundan. 

P. M. Srinivasa Aiyangar — for Petitioners. 

Public Prcsecutor — for the Crown. 

Order,— I am not satisfied that the son, 
petitioner 2 , can be convicted of having stored 
for sale quantities of Bengal gram in ex¬ 
cess of that allowed in the license in favour of 
his father, petitioner 1 . There is nothing to 
show that except in the capacity of a junior 
member of the family accused 2 was in control 
of the 1,200 seers of Bengal gram seized by p. w. 

2, the Commercial Tax Officer. As laid down by 
this Court in 1947 1 M. L. J. 36, 1 where the 
manager of the family is the licensee, it cannot 
be said that any junior member of the family 
by engaging himself in the family trade, can be 
found guilty for not having a separate licence 
in his own name. Considering the circumstance 
that in the case of a joint family consisting of 
the father and the son it is a common practice 
for the son to help the father in carrying on the 
business, it does not mean that the son himself 
is either in sole possession or stored the articles 
which the family deals in. In these circumstan¬ 
ces the conviction of petitioner 2 cannot stand 
and he is therefore acquitted. 

[2] As regards the petitioner 1, I see no 
reason to doubt the evidence of P. W. 2 and 
that of the attesting witness P. W. 1. More than 
the permitted quantity of Bengal gram was 
found in the business premises of the family. 

Mr. Srinivasa Ayyengar’s contention that in 
the charge it is not specifically stated that there 
was a storage for sale, does not appeal to me in 
view of the fact that P. W. 2 states in his evi- 
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dence that these bags of Bengal gram were found 
in the business premises of petitioner 1 and 
it is also admitted that petitioner l had licence 
for purchasing and selling grains and other 
commodities in retail. Therefore it is per- 
missible to infer from this as the Magistrate 
has done, that the storage of this excess quan¬ 
tity was for sale. The conviction of petitioner 
l is therefore right and the sentence is not 
excessive. It is pointed out that the entire 
^quantity of Bengal gram has been confiscated 
and not the excess quantity, the storage of 
, which alone will amount to an offence. In modi¬ 
fication of the order of the lower Court I direct 
( that the quantity of Bengal gram in excess of 
the 25 maunds alone be confiscated. The petition 
so far as petitioner 1 is concerned is dismissed 
and so far as it concerns petitioner 2 it is 
allowed. 

C R.K./K.S. Order accordingly. 


A. I. R. (35) 1948 Madras 469 [C. N. 227.] 

Rajamannar J. 

Anthoni Udayar and others—Petitioners v. 
Velusami Thevar and another — Respondents. 

Criminal Revn. Nos. 597, 598 and Cr. Revn. Petns. 
Nos. 570 and 571 of 1946, Decided on 13-8*1947, from 
order of Sub-Divisional Magistrate, Ramoad, D/-23-3- 
1946. 

(a) Penal Code (1860), S. 499, Exception 9—State¬ 
ments in written statement filed by accused, when 
protected. N 

To secure the protection of exception 9 to S. 499, for 
allegations made in a written statement, it is necessary 
that the imputation should have been made in good 
faith and for the protection of the interest of the person 
making it or of any other person or for the public good. 
Where it was an integral part of the case for the 
accused that the prosecution against them was foisted 
on them at the instance of a certain person any state¬ 
ments connecting any of the prosecuting witnesses inti¬ 
mately with him and his agents should be deemed to 
be statements made for the protection of the interests 
of the accused. - 

The allegations in the written statement filed by the 
accused, that the person at whose instance the pro¬ 
secution was alleged to have been started, had kept the 
wife of one of the prosecuting witnesses as his mistress, 
would not be extravagant to 6how the influence of this 
person on the prosecuting witness. Such statement 
showing the intimacy must be held to have been made 
for the protection of the interest of the accused and is 
protected by Excep. 9 to 8. 499, if it i6 made in good 
faith. (Statement was held to have been made in good 
^ith.) [Paras 4, 5 & 6] 

(b) Penal Code (1860), S. 499, Exception 9—“Good 
faith”—Tests. 

There cannot be any rule of thumb to determine in 
particular case whether an imputation is made in good 
faith or not. Good faith is relative to a great extent 
and must bo determined by the circumstances under 
which the imputation was made, the social status and 
level of education of the person making the imputation 
and his reasoning capacity. That the allegations 
contained in the statements made by the petitioners 
are not established to be true is not tantamount to an 
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absence of good faith. Imputations must be so reckless 
that good faith must be deemed to be totally absent. 
(Imputations held were not made without good faith.) 

[Para 6] 

V. T. Rangasicami Aiyangar and R. Santhanam— 

for Petitioners. 

T. Krishna Rao —for Respondents. 

The Public Prosecutor —for the Crown. 

Order. —These two revision cases are closely 
connected. The petitioners are the same in both. 
They were convicted by the Sub-Divisional 
Magistrate of Ramnad for an offence under 
S. 500, Penal Code, in c. c. Nos. 253 and 257 of 
1945 on his file and sentenced in each case to 
pay a fine of Rs. 20 each, in default to suffer 
simple imprisonment for two weeks. 

[ 2 ] The oharges against them in the two cases 
are founded on certain statements made by them 
in the written statement filed by them in C. c. 
No. 5 of 1945 on the file of the Additional First 
Class Magistrate, Ramnad, in which case they 
were the accused. The material part of the 
written statement filed by them therein marked 
as Ex. a is as follows : 

“Paragraph 14. ‘P. W. 2’s father and his senior 
paternal uncle were accused along with the Chatta- 
chamy Thevar, father-in-law of Mappilaisamy Thevar, 
in a dacoity case, R. C. No. 5 of 1916 filed by accused 
2. P. W. 3, Tirumal Kone’s wife is being kept by 
Mappillasami Thevar for the past two years and she is 
given 'jewels worth Rs. 300 and two bulls and eight 
kalams of paddy through P. W. 2 every year. The 
said Chattachamy Thevar was keeping his wife’s cousin 
Papatbi and she is given ten kurukkams of Kolau- 
gorvai.” 

In c. c. no. 5 of 1945, the petitioners were charged 
for the offence of rioting. It was a part of the 
case of the petitioners that the prosecution was 
at the instigation of Mappillasami Thevar who 
is described in the written statement as a rich 
and influential man and the father-in-law of the 
Rajah of Ramnad. According to them, the 
prosecution witnesses were partisans and satel¬ 
lites of that man. Though it may not be very 
important, it may be mentioned that the Magis¬ 
trate who tried the case found that the allegation 
of the accused that Mappillasami Thever and 
his agents were at the back of the complaint was 
substantiated to some extent. Whether this be 
so or not, the petitioners obviously believed 
that the case was foisted on them at the instance 
of Mappillasami Thevar and his agents. 

[3] In C. C. No. 253 of 1945 the complainant 
is one Velusami_ Thevar, a near relation of 
Chattachami Thevar, who appears to have died 
in 1941. In the other case, C. c. No. 257 of 1945 
the complainant is Thirumal Kone who was 
P. W. 3 in C. C. NO. 5 Of 1945. 

[ 4 ] Mr. Rangaswami Aiyaugar, learned advo¬ 
cate for the petitioner's in both the case 3 , con¬ 
tended that even assuming that the statements 
contained in paragraph 14 of the written state- 
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ment referred to above were defamatory, the 
statements nevertheless fell within exception 9 
to S. 499, Penal Code, and the petitioners were 
not liable to be convicted of the offence of de¬ 
famation. To secure the protection of that 
exception, it is necessary that the imputation 
should have been made in good faith and for 
the protection of the interest of the person making 
it or of any other person or for the public good. 
There is no question here of the imputation 
. being for the public good. It is, therefore, neces¬ 
sary to determine whether the imputation was 
made in good faith and for the protection of 
the interest of the petitioners. 

[5] It appears to me to be clear that the 
statements in question were made for the sole 
purpose of discrediting the witnesses for the 
prosecution and in particular P. W. 3. As it was 
an integral part of the case for the accused that 
the prosecution against them was foisted on 
them at the instance of Mappillasami Thevar, 
any statements connecting any of the prosecut¬ 
ing witnesses intimately with Mappillasami 
Thevar and his agents should be deemed to be 
statements made for the protection of the inte¬ 
rests of the petitioners. It was urged by Mr. 
Krishna Rao for the complainants in both the 
cases that the fact that Thirumal Kone’s wife is 
alleged to have been kept by Mappillasami 
Thevar does not necessarily lead to the inference 
that P. \v. 3 would be amicably disposed towards 
Mappillasami Thevar. Whether this is so or not 
would really depend upon the circumstances. If 
Mappillasami Thevar, as he was alleged to be, 
was a rich and influential man and highly con¬ 
nected and Thirumal Kone could obtain sub¬ 
stantial material benefit by reason of his wife’s 
intimacy with Mappillasami Thevar, the alle¬ 
gation that on that account Thirumal Kone is 
likely to be under the influence of Mappillasami 
Thevar is not extravagant. It is true that 
Chattacbami Thevar was himself dead at the 
time the statement was made but Chattaohami 
Thevar was no other than the father-in-law of 
Mappillasami Thevar and if he was keeping 
Thirumal Kone’s wife’s relation and Thirumal 
Kone’s wife herself was the concubine of Map¬ 
pillasami Thevar it cannot be said that the 
accused were making totally irrelevant state¬ 
ments for their purpose which really was to 
completely discredit p. w. 3 and P. W. 2 to a 
certain extent, through whom it was alleged that 
the jewels and bulls and paddy were given to 
Thirumal Kone’s wife. The statements therefore 
must be held to have been made for the protec¬ 
tion of the interests of the petitioners. 

[6] It next falls to be considered whether the 
|imputations were made in good faith. I do not 
think that there can be any rule of thumb to 


determine in any particular case whether an 
imputation is made in good faith or not. Good 
faith is relative to a great extent and most be 
determined by the circumstances under which 
the imputation was made, the social status and 
level of education of the persons making the 
imputation and their reasoning capacity. The 
Magistrate has held that it has not been esta¬ 
blished that the allegations contained in the 
statements made by the petitioners are true. 
That may be so. But that finding is not tanta- 
mount to an absence of good faith. Having re- 
gard to the evidence led on behalf of the defence, 
it cannot be said that there were no facts at all 
from which persons in the position of the peti. 
tioners could not reasonably have formed an 
impression that there was intimacy between 
Thirumal Kone’s wife and Mappillasami The¬ 
var and likewise between Papathi and Chatta- 
chami Thevar. It cannot be said that the impu¬ 
tations were so reckless that good faith must be 
deemed to have been totally absent. The peti-1 
tioners were persons who were not well edu¬ 
cated. They were faced with a criminal prose¬ 
cution for rioting, a serious charge, and it was 
not without reason that they also suspected that 
the whole case had been foisted by a powerful 
man like Mappillasami Thevar. In such circum¬ 
stances any imputation that they made to 
attack the credibility of one or other of the pro 
seoution witnesses must be held to have been 
made in good faith. 

[7l The statements therefore would fall with- 
in the ninth exception to S. 499, Penal Code, 
and the petitioners cannot be convicted of an 
offence under s. 500, Penal Code. The convic¬ 
tions and sentences are hereby set aside and the 
petitioners in both the cases are acquitted. The 
fines, if paid, will be refunded. 

c.r.k./r.g.d. Conviction set aside. 


a. I. R. (33) 19*8 Madras 470 [C. N. 228.] 

Yahya Ali J. 

Public Prosecutor—Appellant v. S. M. 

Vellaiya Mudaliar-- Respondent. 

Criminal Appeal No. 343 of 1947, Decided on 14-11- 
1947, from order of ?rd Class Magistrate, Karur, in 
B. C. No. 1298 of 1946. 

Madras District Municipalities Act (5 [VJ of 
[920), S. 347—Commencement of prosecution — 
limitation—Offence of disobeying direction given 
mder S. 216—Confirming order passed under 
5. 216 (3) provides starting point of limitation 
Madras District Municipalities Act (5 [V] of 1920), 
5s. 216 and 317. 

It is only after the expiry of the prescribed time and 
in failure of the owner to show satisfactory cause that 
he provisional order can be confirmed under S. 216 (3) 
ind an offence of disobeying a direction given under 
1 216 can be deemed to be committed only after the 
lassing of the confirming order and its service upon 
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the owner. From the language of 8. 317 it is manifest 
that the final order passed under S. 216 (3) is contem- 
plated and not the provisional order passed under 
sub-ss. (1) and (2) of S. 216, as providing the starting 
point of limitation for the commencement of prose¬ 
cution under S. 847. [Para 2] 

Appellant in person. 

O. Gopalaswami—iot Respondent. 

Judgment. —This is an appeal by the Public 
Prosecutor against the acquittal of the respon¬ 
dent of an offence under the Distriot Municipa¬ 
lities Act with whioh he was charged. On 14-2- 
1946, the notice, Ex-P. 5, was issued to him 
under s. 216 (1) and (2), Madras District 
Municipalities Act, indicating certain defects in 
construction that were noted during the inspec. 
tion of his house which were said to be in con¬ 
travention of the building rules. He was called 
upon to rectify these defects within a week from 
the date of the receipt of the notice and was 
warned that action including prosecution would be 
taken under the provisions of the Act. Seotion 216 
contemplates that along with this provisional 
order a notice also should be issued requiring 
the owner to show cause within a reasonable 
time to be named in the said notice why the or¬ 
der should not be confirmed and under sub-s. (3) 
of that section if the owner fails to show cause 
to the satisfaction of the executive authority, the 
executive authority may confirm the order with 
any modifications he may think fit to make. In 
this case notice to show cause and the confirma¬ 
tion order unfortunately were not filed but it 
would appear they were filed along with the 
charge sheet and the Magistrate finds that a 
notice on the above lines was issued on 18 - 2-1946 
and served on the petitioner's son on 19-2-1946, 
that the terms of the notice not having been 
complied with within the prescribed time the 
provisional order was confirmed by the Com¬ 
missioner on 6-4-1946, and that order was served 
on the petitioner on 13-4-1946. As the order was 
not carried out the present prosecution was 
launched, the charge sheet having been filed on 
3-6-1946. 

[ 2 ] The petitioner was acquitted on two 
grounds. Firstly, that the notice was served upon 
the son and consequently the petitioner could 
not be held liable. This contention is now given 
up by the learned advocate for the petitioner 
since admittedly the petitioner is the owner of 
the property. The second ground upon which the 
accused was aoquitted was that the prosecution 
is barred by limitation being more than three 
months after the offence was committed. The 
learned Magistrate regarded the date of service 
of the provisional order namely 19-2-1946 as the 
date of the commission of the offence and held 
that more than three months had elapsed by the 
time the charge sheet was filed. This view is 


clearly erroneous. Under s. 216, the owner has 
the right after the service on him of the provi¬ 
sional order to show cause within the prescribed 
time why the order should not be confirmed. It 
would be futile to say that while giving him 
that right he would still be deemed to have com¬ 
mitted an offence as soon as he received the 
provisional order and the notice to show cause. 
It is only after the expiry of the prescribed time 
and on failure of the owner to show satisfac¬ 
tory cause that the provisional order can be 
confirmed and an offence can be deemed to be 
committed only after the passing of the confir¬ 
ming order and its service upon the owner. 
Section 817 provides that if any person to whom 
a direction is given by the executive authority to 
alter or demolish a building under s. 216, fails 
to obey such a direction the owner would be lia¬ 
ble to be convicted and from the language of the 
section, it is manifest that the final or confir¬ 
ming order passed under S. 216 (3), is contem¬ 
plated and not the provisional order passed 
under sub-ss. (i) and (2) of S. 216, as providing 
the starting point of limitation for the commence¬ 
ment of the prosecution. Section 347 requires a 
complaint to be made by the executive authority 
within three months of the commission of the 
offence and in the present case having regard to 
the right given to the owner to show cause 
against the provisional order it must be held that 
the offence was committed only after the passing 
of the confirming order and not until then. That 
order having been served on the owner on 13-4- 

1946, the prosecution is within the time prescri¬ 
bed in S. 847. v 

[8] The learned advocate for the respondent 
argues that Ex-p v . 6 does not amount to a pro¬ 
visional order and that no notice to show cause 
and no confirming order was served upon him. 
None of these contentions is tenable. A copy of 
the confirming order under S. 216 (3), acknow¬ 
ledged by the petitioner’s son is available on 
record. 

[4] The order of acquittal is set aside and the 
accused is sentenced under S. 317, read with 
S. 216 (8), District Municipalities Act, to a fine 
of Bs. 25. 

C R.K./v.R. Acquittal set aside. 

A. I. R. (38) 1948 Madras 471 [C. N. 229.] 

Yahya Ali J. 

In re Bijjili Papamma and another — Pe¬ 
titioners. 

Criminal Revn. Nos. 680, 681 and Cri. Revn. Petn. 
Nos. 476 and 477 of 1947, Decided on 7-11-1947, to 
revise order of District Magistrate, Anantapur, D/- 28-2- 

1947. 

(a) Criminal P. C. (1898), S. 476— "Appears to 
have been committed" — Statements under S. 164, 
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Criminal P. C., and before committing Magistrate 
contradictory—Section applies. 

Where the statements made by the witnesses under 
S. 164, Criminal P. C. and before the committing 
Magistrate are irreconcilable the factor whether an 
offence appears to have been committed by the wit¬ 
nesses is prima facie established. [Para 1] 

Annotation :—(’46-Com.) Cr. P. C., S. 476, Note 7. 
Pt. 3. 

(b) Criminal P. C. (1898), S. 476—'Expedient in 
the interest of justice’—Witnesses making contra¬ 
dictory statements at ditferent stages of capital 
case— No satisfactory explanation offered—Com¬ 
plaint should be made. 

In a capital case where irreconcilable or totally con¬ 
tradictory statements are made by witnesses of the 
crime at diSerent stages of time and tho only explana¬ 
tion offered is that at one stage they were threatened 
by the prisoners and at another stage by the police, 
the witnesses should be proceeded against under S. 193, 
Penal Code read with S. 476 and a complaint should 
be made in order to determine whether they are liable 
to be convicted of the offence of perjury. [Para 1] 

Annotation ('46-Corn.) Cr. P. C., S. 476, Note 10. 

C. Konlaiah—iov Petitioners. 

The Public Prosecutor —for the Crown. 

Order—I entirely agree with the view that 
the District Magistrate has taken in this case. 
The only circumstance pressed for consideration 
is that, admittedly the petitioners stated at 
the earliest stage to the Circle Inspector that 
they knew nothing about the offence. But, it is 
said, that that was because of the threats held 
out by the accused in this case. Subsequently 
when statements under s. 164, Criminal P. C. 
were recorded the witnesses spoke to have wit¬ 
nessed the occurrence and gave details. It is 
alleged that that was on account of pressure or 
ill-treatment by the police. The District Magis¬ 
trate has pointed out in his judgment that there 
is no evidence to show that they were in fact 
beaten or threatened. Apart from that circum¬ 
stance the statements made under S. 164 , Cri¬ 
minal P. C. and before the Committing Magis¬ 
trate are irreconcilable. It is obvious therefore 
that the petitioners should have made one of 
those statements knowing that it was not true. 
The first factor, namely, whether an offence 
appears to have been committed by the peti¬ 
tioners is prima facie established. The second 
factor is about the expediency in the interests of 
justice. In a capital case, where irreconcilable or 
totally contradictory statements are made by 
witnesses of the crime at different stages of 
time and the only explanation offered is that 
at one stage they were threatened by the pri¬ 
soners and at another stage by the police, the 
witnesses in such a case should be proceeded 
against under s. 193. Penal Code, read with 
S. 476, Criminal P. C., and a complaint should 
be made in order to determine whether they 
are liable to be convicted of the offence of per¬ 
jury. In this connection s. 236, Criminal P. C., 
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and illustration (b) thereof are much in point. 
Both the criminal revision petitions are dis¬ 
missed. 

c.r.k./d.h. Revision dismissed. 

A. I. R. (35) 1948 Madras 472 [C. N. 230.] 

Govinda Menon J. 

In re Pedda Muni Reddi and another — 
Petitioners. 

Criminal Revn. No. 1278 and Criminal Revn. Pctn. 
No. 1163 of 1947, Decided on 11-3-1948, to revise 
order of Joint Magistrate, Ho3ur, D/- 14-11-1947. 

Penal Code (1860), S. 353—Constable attempting 
to arrest accused without order in writing — Cons¬ 
table not purporting to act on his own accord — 
Act of constable held not that of public servant — 
Accused could not commit offence under S. 353 — 
He could not commit offence under S. 352 also, 
for ordinary individual held could not arrest under 
the circumstances —Penal Code (1860), S. 352. 

Where a police constable had no authority to effect 
the arrest since there was no order in writing uoder 
S. 56 (1), Criminal P. C. and he did not purport to act 
on his own accord because there was nothing to show 
that the elements necessary to justify the action under 
S. 54, Criminal P. C., were present, the act of the con¬ 
stable was not that of a public servant but an ordinary 
individual and if a relation of the person to be arrested 
tried to prevent the arrest by using force or threatening 
to use force, the act would not come within the ambit 
either of S. 353 or S. 352, Penal Code, because ordioary 
individual could not attempt to arrest a person in these 
circumstances. [Para 5] 

Cases referred :— 

1. (’04) 27 Mad. 52, Doraiswami Pillai v. Emperor. 

2. (*40) 41 Cr. L. J. 742 : 27 A. I. B. 1940 Pat 361 : 
189 I. C. 539, Oulabi Mahto v. Emperor. 

T. M. Vonugopal Mudaliar — for Petitioner. 

The Assistant Public Procecutor — for the Crown. 

Order.— The learned Public Prosecutor, at 
the very outset, conceded that the conviction 
and sentence of accused 2 cannot be sustained 
on the evidence in the case, for, on the finding 
that there was no arrest effected, there can be 
no overt act attributable to him which would 
justify a conviction under S. 353, Penal Code. 
His conviction and sentence are therefore set 
aside and he is acquitted. 

[2] With regard to accused 1 , it is con¬ 
tended on his behalf by Mr. T. M. Venugopal 
Mudaliar that in view of the finding by the 
lower appellate Court to the effect that ac¬ 
cused 2 was not actually arrested, the proper 
manner of looking at the case is to find out 
whether the head constable was justified in at¬ 
tempting to arrest. It is common ground, that 
the Sub. Inspector of Police had not given an 
order in writing in accordance with the provi¬ 
sions of S. 56 (l), Criminal P. C. to P. W. 1 to 
arrest accused 2. Though the fact that p. W. 1 
was deputed for that purpose was entered in 
the general diary, there was no evidence of it; 
as the general diary had not been produced and 
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hence any oral evidence to prove the entry will 
be inadmissible. Therefore even if the Sub-Ins¬ 
pector orally direoted p. w. l to go and arrest 
accused 2 , since such a direction is not contem¬ 
plated by the provisions of the Criminal Proce¬ 
dure Code and is in violation of the express pro 
visions of s. 56 (l), it should be deemed fchat&e 
action of p. w. 1 in trying to effect the arrest 
was illegal. 

[3] The decision in 27 Mad. 52 1 lays down 
that where a police constable, at midnight, en¬ 
tered upon the premises of a person who was 
regarded by the police as a suspicious character, 
and knocked at the door to ascertain if he was 
there; whereupon he came out, abused and push¬ 
ed the constable and lifted a stick as if he were 
about to hit the constable with it, an offence 
under S. 353, Penal Code, of using criminal force 
to deter a public servant in the execution of his 
duty, has not been committed. Bhashyam Aiyan- 
gar J. was of the view that in those circum¬ 
stances the accused would, no doubt, be guilty of 
assault or of using criminal force, unless his act 
could be regarded as done in the exeroise of the 
right of private defence. On the facts of that 
case, the learned Judge concluded that the con¬ 
stable in entering upon the accused’s dwelling 
house and knocking at his door at midnight was 
technically guilty of house trespass and under 
those circumstances the accused was justified 
under s. 104, Penal Code, in voluntarily causing 
the slight harm which he inflicted upon the con¬ 
stable. What follows from this decision is that 
if the aation of the public servant was not valid 
in law, using criminal force against him would 
not amount to an offence under S. 353, Penal 
Code. Though this decision was not expressly 
referred to by Dhavale J. of the Patna High Court 
in 41 or. i*. J. 742, 2 on circumstances resembling 
those in 27 Mad, 62 1 and the present case, that 
learned Judge was inclined to hold that an 
offence under S. 353, Penal Code, was not com¬ 
mitted. What happened then was that, a police 
Sub-Inspector asked the constable to bring cer¬ 
tain persons with some papers to the police 
station, but did not give a direction in writing 
to that effect. On that direction, when the cons¬ 
table tried to take one of the persons by force 
to the polioe station, such person resented it and 
followed the resentment by throwing brickbats. 
The Patna High Court was of opinion that the 
person could not be convicted under S. 353, 
Penal Code. It was argued in that case that 
even if the constables did not have a warrant, 
the offence suspected against the accused person 
was a cognizable one for which a police officer 
can arrest without a warrant. The learned Judge 
in answer to that argument observed that the 
constable in that case did not pretend on his 
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own account to arrest the person just as in the 
present case also. 

[ 4 ] The learned Public Prosecutor put for¬ 
ward the same contention as had been advanced 
in the Patna case, 41 Cr. L J. 742 2 also, viz., that 
the offence with which accused 2 was suspected 
being a cognizable one, the police officer can 
arrest without a warrant and that such being 
the case, even if there was no written authority 
as contemplated by s. 56 ( 1 ), Criminal P. C., 
l 3 . W. 1 could, on hia own accord, as a police 
officer arrest a person suspected of a cognizable 
offence without a warrant. The short answer to 
this argument is, as Dhavale J. remarks, that 
P. w. 1 did not purport to act on his own ac¬ 
count. 

[5] The only other question that remains is 
whether in the ciroumstances of the case, accused 
1 can be held guilty of an offence under s. 352 , 
Penal Code. On this aspect of the case, the 
evidence is meagre. If the findings of the lower 
Courts are accepted, as I have already done, that 
P. W. 1 had no authority to effect the arrest 
since there was no order in writing under 
S. 56 (l), Criminal P. C., and if P. w. 1 did not 
purport to act on his own accord because there 
is nothing to show that the elements necessary 
to justify the action under S. 54, Criminal P. C., 
are present, the act of P. w. 1 was not that of 
public servant but an ordinary individual. It 
cannot be said that an ordinary individual can 
attempt to arrest a person in circumstances like 
the present and if a relation of a person to be 
arrested tries to prevent the arrest by using 
force or threatening to use force, such an act 
cannot come within the ambit of s. 352 , Penall 
Code. I would therefore hold that no offence 
has been committed and petitioner 1 (accused 1 ) 
is also entitled to an acquittal. He is accor¬ 
dingly acquitted and set at liberty. The bail 
bonds are cancelled. 

C.R.k/r.g.D. Revision allowed. 


A. I. R. (35) 1948 Madras 473 [C . N. 231.] 

Yahya Ali J. 

Kolathukara Vaiyapuri Goundan _ Peti¬ 

tioner v. Kuppuswami Goundan — Respon¬ 
dent. 

Criminal Revn. No. 896 and Criminal Revn. Petn. 
No. 862 of 1946, Decided on 28-8-1947, to revise order 
of Addl. 1st Class Magistrate, Karur, D/-30-3-1946. 

Penal Code (1860), S. 427 — Offence under — 
Essentials of — Complainant not legally entitled to 
land or to crop standing on it — Accused allowing 
his cattle to enter and graze on land — No offence 
under S. 427 held committed—Penal Code (1860). 
S. 425. 

To constitute an offence under S. 427, it is necessary 
that there should have been an intention to cause 
wrongful loss or damage to the public or to any person. 
Wrongful loss as defined in S. 23 means loss by unlaw- 
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ful means of property to which the person losing it is 
legally entitled. [Para 1] 

Where, therefore, the complainant «was not legally 
entitled either to the land or to the crop standing on 
it which he had sown, as he had no permission to cul¬ 
tivate the land or raise any crop thereon, the act of 
the accused in allowing his cattle to enter and graze 
on the land does not amount to an offencs under 

S. 427. The first explanation to S. 425 does not apply 
to such a case. [Para 2] 

A. V. Narayanastiami — for Petitioner. 

The Public Prosecutor — for the Crown. 

Order. — The petitioner has been convioted 
under S. 427, Penal Code, and sentenced to pay 
a fine of rs. 30. There was a piece of land 
which was unoccupied and both the complainant 
P. W. 6, and the petitioner were trying to obtain 
it under an assignment but in the meantime 
each was using it in his own way occasionally. 
Ten days prior to the occurrence p. W. 6 sowed 
some cholam and very tender crops sprouted. 
The cattle belonging to the petitioner is said to 
have been driven into that land and the result 
was that the tender crop was destroyed. The 
question is whether this amounts to an offence 
junder S. 427, Penal Code. It is necessary to 
constitute an offenoe under S. 427, Penal Code 
'that there should have been an intention to 
cause wrongful loss or damage to the public or 
to any person. There might have been an in- 
tention to cause loss to the village Munsif, 
P. W. G, by allowing the cattle to enter and 
graze on the land when, there was a crop on it. 
But the question is whether the intention was 
to cause wrongful loss, as defined in S. 23, Penal 
■Code. "Wrongful loss" is defined as loss by 
unlawful means of property to which the person 
losing it is legally entitled. 

[23 Here it is quite clear that the village 
Munsif p. w. 6 was not legally entitled either 
to the land or to the crop standing on it as he 
had no permission to cultivate the land or to 
raise any crop thereon. No doubt there is the 
first explanation to S'. 425 but in my opinion it 
does not apply to a case like this. The petition 
is allowed. The conviction and sentence are set 
aside and the fine if paid will be refunded. 

C.R.K./s.c Petition allowed. 


A. I. R. (35) 1948 Madras 474 [C. N. 232.] 

Govinda Menon J. 

In re Chinnayya Goundan and others — 
Petitioners. 

Criminal Revn. No. 284 and Cri.Revn.Petn. No. 273 of 

1947. Decided on 7-1-1948, to revise order of Sub-Divi¬ 
sional Magistrate, Namakkal, D/- 10-1-1947. 

Criminal Procedure Code (1898), S. 195 —Evad¬ 
ing provisions of -Complaint taken as a whole dis¬ 
closing offence requiring complaint under S. 195- 
Section cannot be evaded by splitting facts and 
charging accused with minor offence -Rule applies 


to police prosecutions also—Real offence under 
S. 188, Penal Code— Trial for offence under S. 143, 
Penal Code, without proper complaint is without 
jurisdiction. 

When a complaint is made to a Court the facta 
should be considered as a whole and there should be 
no splitting up of the facts. Therefore, the Court is not 
entitled to disregard some of the facts and try an ac¬ 
cused person for an offence which the remaining facts 
disclose. Considering the fa$ts as a whole, if they dis¬ 
close an offence for which a special complaint is neces¬ 
sary under the provisions of S. 195, Criminal P. C., a 
Court cannot take cognisance of the case at all unless 
that special complaint has been filed. [Para 6] 

What is applicable to private parties is equally appli¬ 
cable in the case of a prosecution initiated by the police 
also. If a private party cannot be allowed to evade the 
provisions of S. 195, Criminal P. C., by filing acomplaint 
under a provision of the Penal Code for which 
no previous complaint under S. 195 is necessary, a 
fortiori the Crown also cannot be allowed to do so. 

[Para 6] 

Where the real offence committed is one under S. 188, 
Penal Code, the accused cannot be tried for a minor 
general offence like the one under S. 143, Penal Code, 
without a proper complaint under S. 195, Criminal 
P. C. Such trial and conviction are without jurisdiction: 
Case law discussed. 25 A. I. B. 1938 Pat. 648, Expl. 

[Para 9] 

Annotation:— (’46-Com) Criminal P. C., S. 195 
N. 2 Pts. 17 to 19. 

Cases referred :— 

1. (’29) 56 M. L. J. 209 : 16 A. I. R. 1929 Mad. 21 : 
114 I. C.'3b0 :30 Cr. L. J. 322, Perianna Muthirian 
v. Vengu Iyer. 

2. (’32) 55 Mad. 343 : 19 A. I. R* 1932 Mad. 
253 : 136 I. C. 779 : 33 Cr. L. 3. 361, Ravanappa 
Reddi v. Emperor. 

3. (’36) 59 Mad. 165 : 23 A. I. B. 1936 Mad. 89 : 
159 I. C. 853 : 37 Cr. L. J. 159, Appadarai v. Emp¬ 
eror. 

4. (’46) 1946 M. W. N. 269 : 33A. I. R. 1946 Mad. 
489 : 227 I. C. 239 : 47 Cr. L. J. 1034, Antarvadi 
Sarma v. Emperor. 

5. (’40) 1940 M. W. N. 1270 : 28 A. I, R. 1941 
Mad. 323 : 193 I. C. 322 : 42 Cr. L. J. 468, Gnru- 
8ami Chetti v. Emperor. 

6. (’08) 31 Mad. 43 : 7 Cr. L. J. 6, Krishna Pillai v. 
Krishna Konan. 

7. (’41) 1941 M. W. N. 1076 : 29 A. I. B. 1942 

Mad. 19 : I. L. R. (1942) Mad. 158 : 198 I. C. 809 : 

43 Cr. L. J. 441, Nallappa Goundan v. Chinnammal. 

8. (’38) 17 Pat. 680 : 25 A. I. B. 1938 Pat. 548 : 178 
I. C. 487 : 40 Cr. L. J. 71, Sheo Ahir v. Emperor. 

N. Soviasundaram and P. Bajamanickam — for 
Petitioner. 

Public Prosecutor — for the Crown. 

Order. —This is an application previse the 
appellate order of the Snb-DiviaionaiMagtstrate, 
Namakkal, confirming the conviction and sen¬ 
tence passed on the 25 petitioners herein, of an 
offence under s. 143 read with S. 188, Penal Code 
and the sentence of a fine of Bs. 100 on each 
of the petitioners. 

[2] On 13th and 14-1-1946 the Sub-Magistrate 
of Attur passed orders under S. 144, Criminal 
P. C., restraining all the petitioners who belong 
to one of the factions in the Keeripatti Village in 
Attur taluk from conducting the "Boll play 
connection with the Pongal festival in a village 
temple. In defiance of this prohibitory order, the 
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petitioners formed themselves iqjbo an unlawful Penal Code, committed in relation to a proceed - 
assembly and in spite of the warning given by ing in Court, has laid down that no Court can take 


polioe officers on the spot, conducted the "bull 
play’* on the occasion on the festival. For this 
offence, they were charge-sheeted for being 
members of an unlawful assembly with the com¬ 
mon object of committing an offence, viz., the 
defiance of the order under s. 144, Criminal P. C. 
which itself is an offence under s. 188, Penal Code, 
tried and convicted and sentenced to the fines 
above stated. Having failed in their attempt to 
get the conviction and sentence set aside in ap¬ 
peal, the petitioners now seek to revise the 
order of the lower appellate Court. 

[3] The only substantial point urged in revi¬ 
sion is that in the absence of a oomplaint by 
the public servant who promulgated the order 
under S. 144, Criminal P. C., no Court could 
take cognizance of the offence under S. 143; 
because the real offence is one under S. 188, 
Penal Code for which the necessary pre-requi¬ 
site is a complaint under 8. 195 (l) (a), Crimi¬ 
nal P. C. Both the lower Courts have rejected 
this contention on the ground that the peti¬ 
tioners have committed two distinct offences, 
viz., one under S. 143, Penal Code, and the 
other under 8. 188 , Penal Code and it is within 
the absoulte discretion of the prosecution to 
choose either or both of the offences for the pur¬ 
pose of prosecution. Having chosen to prosecute 
under s. 143, Penal Code, giving up as it were 
the offence under s. 188, Penal Code, there is 
no prohibition on the prosecution from proceed¬ 
ing with the inquiry and trial under S. 143, Pe¬ 
nal Code, without a complaint as stated above. 
It is, therefore, according to the lower Courts, a 
matter for election for the proseouting agency 
and the learned Sub-Divisional Magistrate finds 
nothing illegal in this. 

[4] The authorities on this question are not 
quite uniform nor easy to reconcile. But the more 
authoritative and recent decisions of this Court 
proceed upon a line of reasoning culminating in 
a conclusion to the effect that in such cases a 
complaint from the public servant concerned is 
essential. It is more in consonance with natural 
justice and equity that where on the same 
facts a general offence which does not require a 
complaint by a Court or a public servant is 
committed along with a more aggravated parti¬ 
cularised form of offence, it is not open to the 
prosecution to circumvent the provisions of 
S. 195, Criminal P. C. by resorting to proceed 
with the general minor offence without attempt¬ 
ing to move the Court or officer concerned 
for taking action under S. 195, Criminal P. C. 
In 56 M. L J. 208 , 1 Curgenven J. in deal¬ 
ing with a case where the facts stated in the 
complaint disclosed an offence under 8. 193 , 


cognizance of such an offence otherwise than in 
the manner prescribed by 8 . 195, Criminal P. C. 
and it would make no difference that the com¬ 
plainant in order to evade that provision elects 
to name the offence as one for which no com¬ 
plaint by the Court or public officer was neces¬ 
sary. The specific offence should be given 
preference over the more general offence. In that 
case a complaint was filed against two indivi¬ 
duals for the alleged offence of abetment of for¬ 
gery in relation to a document filed before a 
Court where proceedings under s. 145, Criminal 
P. C., were pending ; and even before the culmi¬ 
nation of such proceedings, a complaint was 
filed alleging the abetment of forgery against 
two persons. This complaint was rejected on 
the ground that it was not instituted by the 
Court in which the document was produced in 
relation to the proceeding pending therein. On 
revision Curgenven J. held that though it was 
sought to be made out by the complainant 
therein, that the persons who were alleged to 
have abetted the offence of forgery should be 
proceeded against under S. 465 read with S. 109, 
Penal Code, still it was not open to the party to 
evade the specific offence of fabricating false 
evidence in relation to a judicial proceeding by 
giving preference to the more general offence of 
forgery. The reasoning of the learned Judge, 
with which I respectfully agree, is that the 
gravamen of the charge was the fabrication of 
false evidence in relation to a judicial proceed¬ 
ing and therefore the complainant ought not to 
be permitted to circumvent the provisions of 
8. 195, Criminal P. C., by putting forward a 
general offence of forgery. 

[6] A similar case is the one in 55 Mad. 343, 2 
where Jackson and Curgenven JJ. held that 
where a complaint was filed against the accused 
by a private complainant alleging that the accu¬ 
sed had fabricated a promissory note on which 
a suit was filed against the complainant, and a 
fraudulent decree obtained, the Court when 
confronted with a complaint like this by a pri¬ 
vate person, must refuse to take cognizance of 
it and could not even examine the complainant 
on oath. The principle underlying this decision 
is again the same as on which Curgenven J. 
proceeded in 56 M. L. J. 208 . 1 A Division Bench 
consisting of Madhavan Nair and Burn JJ. in 
59 Mad. 165, 3 have remarked that parties should 
not be allowed to evade the provisions of 8. 195 , 
Criminal P. C. by filing a complaint under ano¬ 
ther provision of the Penal Code if clearly an 
offence for which a prior complaint bythe 
Court or the public officer is necessary, has been 
committed relying upon the decision in 55 Mad. 
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343. z The circumstances under which the decision 
of the learned Judges was passed were that a suit 
was brought in a village panchayat Court on a 
promissory note where it was found that the 
document was a forged one and that the promi¬ 
see had forged it along with other persons who 
were the scribe and attesting witnesses to the 
document. As a result of this, the defendant 
tiled a complaint against the plaintiff in the 
suit as well as the scribe and the attestors, and 
it was then, that the learned Judges held that 
as the prosecution was clearly under s. 467 , 
Penal Code, the complaint could not be proceed¬ 
ed with unless the Court before which the offence 
was revealed files a complaint as required under 
S. 195, Criminal P. C. There was the additional 
circumstance that in this case an anomalous 
situation had come into being because the Cri¬ 
minal Procedure Code was not applicable to the 
village Courts under 8. 77, Village Courts Act, and 
even so, the learned Judges held that a private 
complainant cannot initiate proceedings. This 
decision is very strong authority establishing 
that in all cases where the offence complained 
against requires a previous complaint under 
S. 195, Criminal P. C., no prosecution can be 
instituted even where the provisions of 8. 195 , 
Criminal P. C., are not applicable to the public 
officer before whom the offence is committed. ■ 
[6] The principle deducible from these cases 
is that when a complaint is made to a Court 
the facts should be considered as a whole and 
there should be no splitting up of the facts. 
Therefore, the Court is not entitled to disregard 
some of the facts and try an accused person for 
an offence which the remaining facts disclose. 
Considering the facts as a whole if they disclose 
an offence for which a special complaint is 
necessary under the provisions of 8. 195 , Crimi¬ 
nal P. C., a Court cannot take cognisance of the 
case at all unless that special complaint has been 
filed. The most recent case on the subject is that 
of my learned brother Happell J. in 1946 
M. w. N. 269 4 where the previous cases have been 
exhaustively analysed and discussed and my 
learned brother following the decision in 55 
Mad. 343 2 and 59 Mad. 165 3 held that where the 
facts disclosed an offence under Ss. 193 and 471, 
Penal Code, the complainant could not be allow¬ 
ed to evade the provisions of s. 195 , Criminal 
P. C., by filing a complaint under s. 467 , Penal 
Code, alone. The decision of Lakshmana Rao J.. 
in 1940 M. w. n. 1270, 6 was considered and dis¬ 
tinguished. What is applicable to -private 
parties is equally applicable in the case of a 
prosecution initiated by the police also. If a 
private party cannot be allowed to evade the 
provisions of s. 195, Criminal P. C., by filing a 
complaint under a provision of the Penal Code for 


which no previous complaint under S. 195, Cri-| 
minal P. C., is necessary a fortiori the Crown 
also cannot be allowed to do so. 

[7] This line of authority is binding on me 
and I respectfully agree with those decisions. As 
against this, the learned Public Prosecutor relied 
upon the observations of Miller J. in 31 Mad. 
43. 0 I do not think that the facts of that oase 
are in any way similar to the facts to be consi¬ 
dered herein and moreover that decision and 
the dictum of Miller J. had been the subject of 
comment and criticism in later cases. Curgen- 
ven J. in 56 M. L. J. 208, 1 has distinguished the 
ruling in 31 Mad. 43, 6 on the ground that what¬ 
ever might be the merits of the doctrine enun¬ 
ciated therein where the Court in respeot of 
which the offence was committed had not been 
moved to file a complaint it is not open to the 
party to invoke some other provision of the law 
for which no special complaint under S. 195, 
Criminal P. C., is necessary. The reasoning 
applies with equal force to the present case also. 
The Magistrate who promulgated the order un¬ 
der 8.144, Criminal P. C., has not been moved to 
file a complaint before the police charge sheet 
was filed. It is evident that the facts necessary 
to constitute the offence under Ss. 355 and 823, 
Penal Code, are in very many respects different 
from those necessary to justify an offence under 
S. 183 or S. 186, Penal Code. The other decision to 
which reference was made as being opposed to 
the line of authority requiring the previous com¬ 
plaint is a decision of Sir Lionel Leach C. J. 
and Chandrasekhara Aiyar J. in 1941 M. W. N. 
1076. 7 That was a case where the complainant 
was defamed by a person using defamatory 
words while giving evidence in Court. Under 
such circumstances the learned Chief Justice 
held that a complaint of Court under S. 195 (l) 

(b), Criminal P. C., was not necessary to prose¬ 
cute a person for defamation under S. 500, Pen¬ 
al Code, in respect of a statement made by him 
in the witness box. The provisions of S. 195, 
Criminal P. C., do not apply to defamation and 
there have been previous decisions of this Court 
to the effect that a person who is defamed by a 
witness when in the witness box, is at liberty to 
file a complaint against his defamer under the pro¬ 
visions of the Penal Code and such a right exist¬ 
ing in him can only be taken away by an express 
statutory provision to the contrary. This deci¬ 
sion does not run counter to the reasonings in 
in the cases above cited. Lastly the learned . 
Public Prosecutor invited my attention to a 
decision of the Patna High Court in 17 Pat. 630.® 
Muhamad Noor J. in delivering the judgment 
of the Bench has observed that if in the course 
of one transaction a number of offences are 
committed some requiring sanction for pro seen- 
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tion of some authority or the other and others 
not requiring suoh sanction, it is not necessary 
that the prosecution of those offences whioh do 
not require such sanction should depend upon 
the obtaining of the sanotion for proseoution for 
those offences which require such sanction. The 
law requires that for the proseoution of a parti¬ 
cular offence sanction of the Court should be 
obtained ; but it does not say that if in the 
course of the commission of an offence which 
requires sanction for proseoution other offences 
are committed the magistracy or police are help¬ 
less in proceeding to prosecute the offender for 
these latter offences unless the Court sanctions 
the prosecution of the former. 

[S] It has to be observed that this decision is 
at variance with the line of cases of this Court 
which I have discussed above, and in addition, 
there is the circumstance, that in the Patna 
case, during the course of one transaction sepa¬ 
rate and speoific offences were committed, and 
that by itself is sufficient to justify the observa¬ 
tions of the learned Judge. In the present revi¬ 
sion, the ingredient of the offence of unlawful 
assembly is the common object of committing 
an offence, and that is the disobedience qf the 
order under S. 144, Criminal P. C. Again the 
formation of the unlawful assembly is only one 
of the items of ingredients constituting the 
offence brought into existence by the disobedi¬ 
ence of the order. It seems to me therefore 
that it is impossible to hold that specific or 
separate offences have been committed by the 
petitioners. The substantive offence committed 
by the petitioners is that they knowing that a 
legal order has been promulgated have disobeyed 
that order, and thereby they are guilty under 
S. 188 , Penal Code. I do not for a moment sug. 
gest that if after forming themselves into an un¬ 
lawful assembly with the common object of 
disobeying that order and having disobeyed that 
order the petitioners again commit such other 
offence, e. g. if they cause grievous hurt or any 
other offence, they cannot be tried for that 
offence without a previous complaint. The rea¬ 
son is that the elements which constitute the 
offence of grievous hurt or other offences against 
person or property are quite different from those 
constituting the offence under S. 188, Penal Code. 

£ 9] „ Aa I kfrv® already mentioned that the 
real offence committed in this case is one under 
S. 188, Penal Code, the petitioners cannot be 
tried for a minor general offence like the one 
under S. 143, Penal Code, without a proper com¬ 
plaint under s. 195, Criminal P. 0. Such being 
the case the conviction and sentence of the peti¬ 
tioners are without jurisdiction and they are 
therefore acquitted. 

OJJ.k./d.r. _ Petition allowed. 


A. I. R. (35) 1948 Madras 477 [C . N. 233.] 

Govinda Menon J. 

Munuswami Chetti and another—Petition- 
ers v. Muniswami Chetti and others _ Res¬ 

pondents. 

Criminal Revn. No. 897 and Cri. Revn. Petn. No. 
786 of 1947, Decided on 13-2-1948, to revise order of 
Sub-Divisional 1st Class Magistrate, Ckingleput, D/- 12- 
5*1947. 

(a) Easements Act (1882), S. 36 _ Dominant own¬ 
er cannot abate with bona lide intention, wrongful 
obstruction of easement. 

A person cannot abate a nuisance with a bona fide 
intention. Where a wall built by a complainant upou 
his land is pulled down by the accused in the bona fide 
exercise of their right of way, the accused commits an 
offence: 2 A. I. R. 1915 Mad. Ti,Not foil.-. 21 A. I. li. 
1934 Mad. 95 and 14 A. I. R. 1927 Bom. 363, Pel on. 

a . [Para 1] 

Annotation:—( 46-Man) Easements Act, S. 36 N. 1. 

(b) Criminal P. C. (1898), S. 439—Revision again¬ 

st acquittal, at instance of private party — Offence 
technical — Parties related — Fine imposed by 
trial Court trivial—Acquittal by appellate Court 
found not justified — Rehearing of appeal held not 
justified. [Para 2] 

Annotation:—(’46-Corn) Cr. P. C., S. 439 N. 25a. 

Casos referred :— 

1. (’16) 39 Mad. 57 : 2 A. I. R 1915 Mad. 73 : 26 I. 

C. 171 : 15 Cr. L. J, 723, In re Dharmalinga Muda- 
liar. 

2. (’34) 57 Mad. 351 : 21 A. I. R.1934 Mad. 95 : 
147 I. C. 553 : 35 Cr. L. J. 437, Narasimhulu v. 
Nagur Sahib. 

3. (’27) 51 Bom. 487 : 14 A. I. R 1927 Bom. 363 : 
101 I. C. 604 : 28 Cr. L. J. 476, Emperor v. Zipru. 

T. Rangaswami Iyeyigar — for Petitioners. 

T. E. Ratnabhadrachariar — for Respondents. 

The Public Prosecutor — for the Crown. 

Order.— The lower appellate Court is not 
justified in thinking that a person can abate a 
nuisance with a bona fide intention. Section 36, 
Easeffients Act, clearly enacts that notwith¬ 
standing S. 24 of that statute a dominant owner 
cannot himself abate a wrongful obstruction of | 
an easement. Though Sadasiva Aiyar J. in 39 ‘ 
Mad. 57 1 was of the view that where a wall built 
by a complainant on a public road was pulled 
down by the accused in the bona fide exercise 
of their right of way, the accused were not guilty 
of mischief or criminal trespass; a later Bench 
decision of this Court reported in 57 Mad. 85 i 2 
following 51 Bom. 487 3 and other decisions lay 
down the contrary view in view of the express 
provision of s. 36, Easements Act. In this case 
the finding of the lower Court is that the land 
where the wall was built belonged to the com- 
plainant, but that the accused had been exer 
eising a right of way when the wall was demo’ 
lished by them. Therefore, the reason given by 
the lower appellate Court for setting aside the 
conviction oannot stand. 

[2] But sitting as a Court of revision in a revi¬ 
sion against an acquittal at the instance of a 
private party I feel I shall not be justified in 
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ordering a re-hearing of the appeal especially 
since the offence is a technical one and the par¬ 
ties are very near relations. The fine imposed 
by the trial Court was only Rs. ten (rs. 10) and 
it is not necessary in view of the trivial nature 
of the fine and the insignificance of the offence 
that a re-hearing of the appeal should be ordered. 
This revision is dismissed. 

c.r.k./r.g.D. Revision dismissed. 

A. I. R. (35) 1948 Madras 478 [C. N. 234] 

Govinda Menon. J. 

The Public Prosecutor — Appellant v. Ku¬ 
pandra Chetty — Respondent. 

Criminal Appeal No. 548 of 1947, Decided on 5-3- 
1948, against order of acquittal by the Stationary Sub- 
Magistrate, Kallakurichi, in C. C. No 854 of 1947. 

Madras Prevention of Adulteration Act (3 [III] 
of 1918), S. 5 (1) (d)-S. 20 (2) (b), Rules under, 
R. 28 — Brother of owner of shop acting as owner’s 
deputy selling adulterated ghee in owner’s absence 
— Brother held offered ghee for sale and was guilty 
of offence under S. 5 (1) (d) 

A was charged with an offence under S. 5 (1) (d) and 

R. 28 framed under S. 20 (2) (b) for selling adulterated 
ghee. The 6hop where the ghee, was exposed for sale and 
sold, belonged to his brother, B and the two were 
members of a joint family. When the ghee was sold, A 
was in the shop only in the absence of his brother B 
and acted as his deputy. It was not suggested that A 
was there only as a casual visitor or that he did not go 
there for the purpose of looking after the business: 

Held , that A could be considered to be the person 
who offered the ghee for sale within the meaning of S. 5 
and had in his possession the article which did not 
conform to the definition of ghee in the Aot. A , there¬ 
fore, committed offence nnder B. 28 framed under 

S. 20 (2) (b) and under S. 6(l)(d): 29A.I.R. 1942 Mad. 

609, Ref. [Para 4] 

Case referred: — 

1. (’42) 29 A. I. R. 1942 Mad. 609 : I. L. R. (1943) 
Mad. 381 *. 202 I. C. 607 : 43 Cr. L. J. 863, In re B. 
Kanakayya. 

Appellant in person. 

S. Visicanathan for M. S. Venkatarama Aiyar — 

for Respondent. 

Judgment —Under s. 417, Criminal P. C. 
the Public Prosecutor, Madras, appeals against 
the acquittal of the respondent of an offence 
under R. 28, framed under clause (b), sub-s. (2) 
of s. 20, Madras Prevention of Food Adultera¬ 
tion Act and under S. 5 (l) (d) of the said Act. 

[2] The prosecution case is that p. W. 1, the 
Health Inspector at Kallakuruchi, went to the 
shop where the respondent was at about 8 A. M. 
on 15-10-1946 and wanted a sample of ghee from 
him. The respondent gave the ghee and received 
5 annas being the price. This ghee was tested 
and found to contain 94 per cent of fat not deri¬ 
ved from milk or cream and thereafter the pro¬ 
secution was instituted. The defence of the res¬ 
pondent was that he was not the owner of the 
shop where the ghee was offered for sale, that he 
did not sell the ghee and therefore he was not 
guilty of any offence. The lower Court found 


that the shop wherein the ghee was exposed for 
sale and sold, belonged to a joint family of the 
respondent and his brother, M. S. Palanisami 
Chetti and that the owner of the shop was this 
Palanisami Chetti. The respondent was in the 
shop only in the absence of his brother, and 
relying upon a decision in A. I. B. 1942 Mad. 609 1 
the lower Court held that the respondent was 
not guilty. In addition, the finding was that 
P. w. l was not acting under 8. 14 of the Act 
but simply purchased the ghee as an ordinary 
individual and since there was no sale as con¬ 
templated by S. 5, the respondent was held not 
guilty. 

[3] In my view the learned Magistrate has 
not correctly appreciated the evidence in the 
case. There is no reason to doubt the credibility 
of the evidence of p. w. 1, nor is anything sug- 
gested to that effect. P. W. 1 says that the res- 
pondent was in the shop when p. W. 1 asked 
him whether he had ghee; and on getting the 
reply in the affirmative, p. W. 1 purchased ghee 
for 5 annas for which a cash bill was given by 
the respondent. After the ghee was purchased 
and the money was paid, P. W. 1 told the res¬ 
pondent that he wanted the same for taking a 
sample. Though it is stated by p. W. 1 that the 
respondent told him that it was tiffin ghee, I do 
not think that anything can be made out of 
that. There is no such material as tiffin ghee 
contemplated by the Madras Prevention of Food 
Adulteration Act. 

[4] Mr. S. Viswanathan for the respondent 
strenuously argued that since the business stood 
in the name of Palanisami Chetti, the respon¬ 
dent cannot be said to be the person, who in the 
words of S. 5 (l) (d) offers for sale any ghee 
which is not up to the standard of purity prescri¬ 
bed by the local Government. He further relied 
on R. 28, to the effect that no person shall sell 
or have in his possession for purposes of sale or 
for use as an ingredient in the preparation of 
an article of food for sale, a mixture of ghee or 
butter and any substance consisting of or con¬ 
taining any oil or fat which does not conform 
to the definition of ghee in the Act. On the evi¬ 
dence of p. w.l, it is difficult for me to hold that 
the respondent was not the person who offered 
the ghee for sale or to hold that the respondent 
did not have in his possession the article which 
did not conform to the definition of ghee in the 
Act. Exhibits D-l to D-3 are relied upon to show 
that Palanisami Chetti is the owner of the shop. 
Even if that is correct and even if the respon¬ 
dent though a member of the joint family did 
not have any rights in the business, still I 
inclined to hold that the respondent remaining 
in the shop in the absence of his brother and 
acting as his deputy can be considered as the 
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person who offered the ghee for sale. It is not 
suggested that the respondent was there only as 
a casual visitor or that he did not go there for 
the purpose of looking after the business. In these 
circumstances, I hold that the respondent was 
the person who offered for sale the quantity of 
ghee which did not conform to the definition of 
the word in the Act. The appeal is therefore 
allowed and the respondent is found guilty of 
the offence with which he is charged and senten¬ 
ced to pay a fine of Rs. 5 or in default to sim¬ 
ple imprisonment for one week. 

C.R.K./v.B.B. Appeal allowed. 


A. I. R. (38) 1948 Madras 479 [C. N. 235.] 

Govinda Menon J. 

Srirangam Municipality — Petitioner v. 
P. V. Palaniswami Pillai — Respondent. 

Criminal Revn. No. 250 of 1947, and Criminal Revn. 
Petn. No. 240 of 1947, Decided on 25-2*1948, to revise 
judgment of Special Bench Magistrate, Srirangam, 
D/• 14-12-1946. 

Madras District Municipalities Act (V [5} of 
1920), S. 249— Retail sale of grain and pulses with¬ 
out licence prohibited as result of amendment to 
Cl. (o) of Sch, V— There must be fresh notifica¬ 
tions under S. 249, before a person can be convic¬ 
ted under S. 313 for trading without licence — 
Original omnibus notification is not contemp¬ 
lated. 

Section 249 does not contemplate that the original 
publication must be taken as complying with all the 
future requirements of the statute even though the 
purposes have been inoreased or decreased. 

Section 249 makes It clear that an omnibus publi¬ 
cation of the then existing purposes, at a particular 
time will not be sufficient compliance with the statute 
when by subsequent amendment to the Schedule fresh 
purposes have been added. 

Consequently a fresh notification is required upon an 
amendment of Schedule V whereby fresh purposes 
are added thereto. 

So a person cannot be convicted for offence punish¬ 
able under S. 313, for carrying on a retail grain busi¬ 
ness without a licence, under S. 249, read with Sch. V, 
when there was no notification published in the Dis¬ 
trict Gazette and by beat of drum that the retail sale 
of grain and pulse9 without a license from the munici¬ 
pality had been prohibited as a result of the amend¬ 
ment to clause (o) of the fifth schedu'e. [Para 2] 

Oases referred : — 

J’ 85 ) i 2 fi* J 1 * W - 430 : 22 A - x - R - 1935 Mad. 571: 
Jo7 I. 0. 1030, Taluk Board, Koilpatti v. Yolkart 
United Press Co., Ltd. 

2*, ( 35) 42 M. L. W. 684, Municipal Council of Telli- 
cherry v. Mayankutti Keyi. 

V. Bajagopalachari — for Petitioner. 

K. Subba Rao and K. Srinivasan—ior Respondent. 

The Public Proscutor — for the Crown. 

Order.— The Srirangam Municipality seeks 
to revise the order of the Special Bench of 
Magistratee, Srirangam, in s. T. no. 488 of 
1946, acquitting the respondent therein of an 


offence under the District Municipalities Act in 
that he carried on the business of selling in 
retail grain, pulses etc- without taking out a 
licence from the municipality under 8. 219, read 
with Schedule V of the District Municipalities 
Act, v of 1920. The prosecution case was that 
during the years 1945-46 the respondent was a 
dealer carrying on business, in retail, of pur¬ 
chase and sale of grains, pulses, etc in shop 
Nos. 82 and 83 South Royagopuram Bazar, Sri¬ 
rangam ; and for the purpose of this business 
he did not take out a licence as contemplated 
by the statute. Therefore, he was guilty of an 
offence punishable under S. 313, District Munici¬ 
palities Act. The Municipal Health Officer, Sri¬ 
rangam, was the complainant under the autho¬ 
rity granted by the Commissioner of the 
Municipality The accused’s answer to this 
charge was that Schedule V, clause (o), Dis¬ 
trict Municipalities Act was amended only 
by G. O. No. 131, Public Health dated 18th 
January 1944 and that thereafter there was no 
notification published in the District Gazette 
and by beat of drum that the retail sale of grain 
and pulses without a licence from the munici¬ 
pality had been prohibited without a licence as 
a result of the amendment to clause (o) of 
schedule V. The Municipality, on the other 
hand, contended that the publication of a 
notification in the Trichinopoly District Gazette 
supplement on 12th August 1921, stating that no 
place within the Srirangam Municipality or 
within a distance of three miles of such munici- 
pal limits exclusive of the Trichinopoly munici¬ 
pal limits shall be used for one or more of the 
purposes mentioned in schedule v to the Dis¬ 
trict Municipalities Act without a chairman’s 
licence and except in accordance with the 
conditions imposed by him in the licence was 
sufficient publication. The Bench of Magistrates 
accepted the plea of the respondent and acquit¬ 
ted him. 

[ 2 ] The learned counsel for the municipality 
contends that Ex. H, the notification was suffi¬ 
cient compliance with the requirements of s. 249 , 
because when once the municipality has stated 
that one or more of the purposes mentioned in 
schedule v cannot be carried on without a 
licence, it is tantamount to saying that such a 
publication should enure even if the purposes 
mentioned in the schedule have been increased 
by the addition of fresh purposes or decreased 
by the reduction of certain purposes mentioned 
therein. According to him, what is contemplated 
by s. 249, is that the original publication must be 
taken as complying with all the future require¬ 
ments of the statute even though the purposes 
have been increased or decreased. It is difficult to 
accept this contention for the reason that s. 249 
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makes it clear that an omnibus publication of the 
then existing purposes at a particular time will 
not be sufficient compliance with the statute be- 
cause the words used are “any one or more of 
the purposes specified in schedule v.” This 
shows that it is open to the Municipality at a 
particular time to prohibit the use of any place 
within the area mentioned in S. 249, for the 
carrying on of any one business or more than 
one business or all the businesses mentioned in 
Sch. v. If the Legislature had intended that an 
original publication like Ex. H, would satisfy 
the requirements of S. 249, even after the 
addition of fresh purposes, thGn in my opi¬ 
nion, the words “one or more of the purposes’’ 
would not have been used there. The section 
would have read “shall be used for any of the 
purposes specified at a time in Sch. v.” If the 
section had been enacted with these words, any 
addition or subtraction from the purposes will 
not necessitate fresh publication. Therefore I 
see no reason to depart from the plain words of 
the section, put a strained construction on it 
and thereby enlarge the scope of S. 249. 

[3] In view of my interpretation of S. 249, it 
is unnecessary to consider the points raised by 
Mr. Subba Rao for respondent relying on Ss. 78 
to 80, Local Boards Act, and the decisions in 
42 M. L. W. 430 1 and 42 M. L. W. 684. 2 The revi- 
sion petition is dismissed. 

C.R.K./r.G.D. Revision dismissed. 


A. I. R. (35) 1948 Madras 480 [C. N. 236.] 

Horwill J. 

Karat Chinnappa Naidu — Petitioner v. 

B . K. Deenadayalu Naidu — Respondent . 

Civil Revn. Petn. No. 944 of 1947, Decided on 26-2- 
1948, to revise order of Dist. Munsif, Udumalpet, D/- 
26-3-1947. 

(a) Limitation Act (1908), S. 5—Inherent powers 
— Application dismissed under O. 9, R. 13, for 
default — Application under O. 9, R. 9 to set aside 
dismissal, beyond limitation—Court has no inherent 
power to extend time — Limitation Act (1908), 
Art. 163 — Civil P. C. (1908), O. 9, Rr. 9 and 13. 

Court has no inherent jurisdiction to extend time 
under S. 6, Limitation Act, under Art. 163, for an 
application under O. 9, R. 9, to set aside an order of 
dismissal for default under O. 9, R. 13 ; 20 A. I. R. 
1933 Mad. 258, Rel. on. [Para 2) 

Annotation : (’42 Com.) Limitation Act, S. 5, N. 3, 
Pt. 1, Art. 163 N. 9. 

(’44-Com.) Civil P. C., O. 9, R. 13 N. 28, Pts. 3, 4. 

(b) Civil P. C. (1908), O. 9, R. 9 — Rule applies 
to involuntary absence as well. 

The wording of O. 9, R. 9 does not suggest that it 
applies only to voluntary absence. 

Annotation : (’44-Com.) Civil p. o. O. 9, B. 9, 

N. 8. 


Case referred :— 

1. (’33) 65 M. L. J. 193 : 20 A. I. B. 1933 Mad. 258 : 
143 I. C. 240, Sundaresa Jyerv. Subbarao. 

R. Srinivasa Iyengar —for Petitioner. 

T. R. Arunachalam and R, Mathurbootham _for 

Respondent. 

Order. — An ex parte decree was passed 
against the petitioner, who applied within time 
to set it aside. While the application was pen¬ 
ding, he was arrested on 4-2-1944 and did not 
appear on the adjourned date, 8-2 1946. His vakil 
reported no instructions and bis application was 
dismissed. He was released from jail on 17-10- 
1946 and filed the present application on 28-10- 
1946 to set aside the order of dismissal. The 
District Munsif of Udumalpet held that he had 
no jurisdiction to set aside the dismissal for 
default; because the application had not been 
filed within 30 days of his order. 

[2] It has been held by this Court that when 
an application under O. 9, R. 13 has been disrais. 
sed for default, an application under O. 9, R. 9 
to set aside the order of dismissal for default 
will lie. If so, then under Art. 163, Limitation 
Act, an application would have to be filed within 
thirty days of the order of dismissal. It was 
held in 65 M. L. J. 193 1 and in cases which followed 
it, that the Court had no inherent jurisdiction to 
extend the time, and that S. 5, Limitation Act, 
had no application to proceedings of this kind. 

[3] The argument put forward on behalf of 
the petitioner is that o. 9, R. 9, applies only to 
cases of voluntary absence from the Court and 
not to involuntary absence such as in this ca3e. 
The wording of o 9, R. 9 does not suggest that 
it applies only to voluntary absence. If a person 
is ill, for example, his absence may be just as 
involuntary as if he were in jail. The distinction 
sought to be made is that a person who is ill has 
still some measure of volition which he can 
exercise to instruct counsel to represent him in 
the court proceedings. It seems to me that the 
power of a person in jail is greater than that of 
a person who is ill. There is nothing to prevent 
a man who has been arrested and is on remand 
from giving instructions to his legal adviaar with 
regard to his litigation; and he did presumably 
instruct vakils in connection with the case 
arising out of the offence of which he had been 
arrested. I find no reason for thinking that O. 9, 

B. 9 does not apply : if so, then admittedly the 
application was barred by limitation, and the 
lower Court rightly refused to entertain the 
application before it. This oivil revision petition 
is dismissed with costs. 

C.R.k./r G.D, Revision dismissed. 
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JL I. R. (88) 1948 Madras 481 [G. N. 237.] 
Happel and Govindarajachari JJ. 

The National Sewing Thread Co., Ltd,, 
carrying on business in Chidambaram — Ap¬ 
pellant v. Messrs. James Chadwick and Bros. 
Ltd., a company registered under the English 
Companies Act by its duly constituted Attorney, 
Harvy Godfrey, Bombay — Bespondent. 

Appeal No. 630 of 1945, Decided on 9-12-1947, against 
decree of Dist. Judge, South Arcot, D/- 16 11-1945. 

(a) Trade Marks Act (1940), S. 20 (2)— Saving of 
:suits without reference to Act. 

Right of action, without reference to the Act, merely 
on the basis that one party alleges and the other denies 
that there is passing off of goods, is expressly saved by 
S. 20 (2). [Para 4] 

(b) Trade Mark—Passing off action — Principles 
stated—Basis of action— Quia timet action is main¬ 
tainable—Person deceived or likely to be deceived 
should be a person exercising ordinary caution — 
Deception of ignorant and indiscriminating person, 
is not the test—There must be reasonable probabi¬ 
lity and not mere possibility of deception which 
may be by sound or sight — Evidence of expert to 
.prove likelihood of deception is not required — 
Nature of evidence required — Tests of deception— 
Disparity in prices cannot be ignored. 

No man is entitled to represent his goods as beiDg the 
goods of another man; and no man is permitted to use 
any mark, sign or symbol, device or other means, where¬ 
by, without making a direct false representation him¬ 
self to a purchaser who purchases from him, he enables 
suoh purchaser to tell a lie or to make a false representa¬ 
tion to somebody else who is the ultimate customer: 
(1881) 18 Ch. D. 395, Bel. on. [Para 6] 

The plaintiff need not wait for maintaining passing 
off action till the defendant’s goods are purchased as 
his, but may maintain a guia txmet action for the in¬ 
fringement of a trade mark- but must in such a case 
make out a strong ease to justify the conclusion that 
confusion would result from theappearanoe of the defen¬ 
dants’s goods in the market : 21 A.I R. 1934 P. C. 167, 
Bel. on. [Para 6] 

The plaintiff who alleges passing off must first esta¬ 
blish that the public has grown accustomed to associate 
the particular name and label with him as the manu¬ 
facturer or dealer in the article : 33 Mad. 402, Ref. 

There must be such an association between tbe num¬ 
ber or the name or the label and the plaintiff as to indi¬ 
cate an understanding of tho public that the goods 
•bearing that number, name or label came^irom the 
plaintiff : 24 Cal. 364, Ref. 

A man can be said to have property in a trade mark 
only in a peculiar or a qualified sense because in order 
to establish an infringement he must prove the possibi¬ 
lity of other persons being deceived : 24 Mad. 163, Rel. 
ow * • [Para 7] 

The kind of customer who is deceived or is likely to 
be deceived, that the Courts ought to think of in these 
cases is the customer who knows the distinguishing 
characteristics of the plaintiff’s goods, those characters- 
tics which distinguish his goods from other goods on 
tho market so far as relates to general characteristics. 
The customer must be one who, knowing what is fairly 
common to the trade, knows of tbe plaintiff’s goods by. 
reason of these distinguishing characteristics. If he does 
oot know that, he is net a customer whose views can 
.properly or will be regarded by the Court. The test is 
whether a person exercising ordinary caution is likely 
to be deceived and not whether some ignorant and in- 
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discriminating person might not be deceived. Tho re¬ 
semblance must be such as to induce an average man 
exercising ordinary caution to suppose that in buying 
the defendant’s goods he is buying what has been 
manufactured by the plaintiff : (1899) 17 R. P. C. 48 ; 
27 A. I. R. 1940 P. C. 86 and (1866) 11 H. L. C. 523, 
Rel. on; (1882) 7 A. C. 219 and 16 A. I. R. 1929 P. C. 
U, Ref. [Para 8] 

It is not enough for the plaintiff to 9how a mere possi¬ 
bility of deception. He must establish that there is a 
reasonable probability of purchasers being deceived : 27 
A.I R. 1940 P. C. 86 ; 24 Cal. 364; 21 A.I.R. 1934 P.C. 
167 ; (1916) 2 A. C. 382 and (191G) 2 Ch. 103, Ref. 

[Para 9] 

The deception may bo by sound as well as by sight: 
(1862) 7 A.C, 219 and 16 A.I.R. 1929 P. C. 11, Rel. on; 

- ■ [Para 10] 

There is no such person as an expert in human 
nature, and it is now well settled that a witness cannot 
be called to say that it is likely that purchasers of tho 
goods will be deceived. This can only be a matter of 
opinion foraod after the dispute has arisen and too of¬ 
ten without any judicial consideration of the opposing 
contentions. On the other hand, a person who is ao- 
cu6tomed to buy the articles in question may be called 
to say that he would himself te deceived, and cross- 
examination will often show what weight should be 
attached to such a statement. While, on the one hand, 
it would be a mistake to suppose that tbe resemblance 
must be such as would deceive persons who would see 
the two marks side by side, it must on the other hand, 
be remembered that tbe customer to whose views the 
Court will have regard must be one who had some 
familiarity with the plaintiff’s trade mark and who 
knows the distinguishing characteristics of the plain¬ 
tiff’s goods: 27 A.I.R. 1940 P. C. 86 and (1866) 1 Ch. A. 
192, Rel. on; (1882) 7 A. C. 219, Foil. [Para 11] 

The test in all these cases is whether the general 
impression left in the mind of a customer who had 
previously bought the plaintiff’s goods is such that he 
is likely to accept the defendant's goods when they are 
offered to him in the Delief that they are the plaintiff’s. 
When the plaintiff’s goods are 9old by a certain name 
and under a certain label the cumulative effect of what 
is seen and what is heard, provides the criterion : 18 
A. I. R. 1931 P. C. 272, Ref. [Paras 15 & 22] 

The fact that the goods of the plaintiff are needed 
mostly for purposes other than those for which defen¬ 
dant’s goods are mainly used, is immaterial when the 
markets for the two goods overlap in one sphere. 

[Para 14] 

No doubt a plaintiff’s grievance in a passing off 
action very often is that the defendant is selling cheaper 
goods passing them off as the plaintiff’s; bat if the 
disparity of prices is so large as to make the oustomer 
pause and think whether he is buying the plaintiff’s 
goods at all this circumstance cannot be ignored in 
deciding whether there is a reasonable probability of 
deception. [ Para 15 ] 

(c) Civil P. C. (1908), S. 100 _ Trade mark — 
Resemblance as to lead customers to deception, is 
question of fact. 

Whether there is such a resemblance in the name 
and label of the defendant’s goods as to render reason¬ 
ably likely or probable that customers intending to -buy 
the plaintiff’s goods would be so confused and deceived 
a3 to mistake the defendant’s article for the plaintiff’s 
is a question of fact. [Para 23] 

Annotation:(’44 Com.) Civil P.C., Ss. 100-101, N. 51. 

Cases referred :— 

1. (1881) 18 Ch. D. 395, Singer Manufacturing Co. v 
Loog. 
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2. (1866) 11 H. L. C. 523 : 35 L. J. Ch. 53 : 12 L. T. 
742:13 W. R. 873, Leather Cloth Co. Ltd. v. American 
Leather Cloth Co. Ltd. 

3. (’34) 66 M. L. J. 588 : 21 A. I. R. 1934 P. C. 167 : 
150 I. C. 229 (P. C.), Malayan Tobacco Distributora 
Ltd. v. United Kingdom Tobacco Co. Ltd. 

4. (’10) 33 Mad. 402 : 5 I. C. 712, Mahomed Esuf v. 
Rajaratnram Pillai. 

5. ( 97) 24 Cal. 364, Barloo v. Govindram. 

6. (’01) 24 Mad. 163, Ebrahim Currim v. Essa Abba. 

7. (1882) 7 A. C. 219 : 51 L. J. Ch. 797: 46 L. T. 216 : 
30 W. R. 417, Johnston v. Orr Ewing. 

8. (’29) 51 All. 162 : 16 A. I. R. 1929 P. C. 11 : 56 
I. A. 1 : 114 I. C. 30 (P. C.), Juggi Lai Kamalapat v. 
Swadeshi Mills Co. Ltd. 

9. (1899) 17 R. P. C. 48, Payton & Co. v. Snelling, 
Lamard & Co. 

10. (’40) I. L. R. (1940) All. 446:27 A. I. R. 1940 P. C. 
86 : I. L. R. (1940) Ear. P. C. 171 : 67 I. A. 212 : 
187 I. C. 658 (P. C.j, Thomas Bear and Sons (India) 
Ltd. v. Prayag Narain. 

11. (1916) 2 A. C. 382 : 85 L. J. Cb. 605 : 115 L. T. 
345, Boord and Son (Incorporated) v. Bagora Hutton 
& Co. Ltd. 

12. (1916) 2 Ch. 103 : 84 L. J. Cb. 918 : 113 L. T. 67, 
In re Bagots Hutton and Co’s Trade-mark. 

13. (1866) 1 Ch. A. 192 : 14 L. T. 314 : 14 W. R. 
357, Seixo v. Proversende. 

14 . (1931) 48 R. P. C. 491 : 18 A.I.R. 1931 P. C. 272 : 
134 I. C. 657 (P. C.), Mohamed Noordin v. Abdul Ka- 
reem & Co. 

The Advocate General and K. Srinivasan 

— for Appellant. 

O. T. Q. Nambiar instructed by King and Partridge 

— for Respondent. 
GoYindarajaohari J. — This is an appeal 
in a passing off action in the Court of the Dis¬ 
trict Judge of South Arcot. The defendant 
company against -which a decree granting an 
injunction, ordering an account, and directing 
the delivery of the offending labels has been 
passed i3 the appellant. 

[ 2 ] The respondent which is a company 
registered under the English Companies Act 
suing by its attorney alleged that it had been 
for a considerable number of years manufac¬ 
turing and selling throughout India a sewing 
thread named “Eagley” with a distinctive label 
containing the figure of a bird, that the said 
device and name had become associated in the 
minds of the public and the traders with sewing 
thread made by the plaintiff and that the defen¬ 
dant put on the market for sale sewing thread 
with a label bearing the representation of a bird 
and the name "Eagle brand” and that such use 
is calculated to deceive the trade and the public 
into the belief that when purchasing the defen¬ 
dant’s goods they are purchasing the manfacture 
of the plaintiff. The defendant denied knowledge 
of the manufacture by the plaintiff of sewing 
thread using the label in question and stated 
that when informed of it by the plaintiff in 
November 1942, the defendant, to avoid any 
complaint, substituted the word “vulture” for 
the word “eagle”, and that the d ifferences between 
the plaintiff's label and the defendant's label 


are so many and so large that no “ordinary and 
reasonable trader” could be deceived “into mis¬ 
taking the defendant's label for the plaintiff's 
label.” The defendant denied that the plaintiff 
had any cause of action or was entitled to any 
injunction, account or damages. 

[3] On issue 1 the Court below has found that 
the plaintiff has acquired a right to the exclusive 
use throughout India of the label marked “A” and 
the name "Eagley” in connection with sewing 
thread and on issues 3 and 6 that the defen¬ 
dant’s label is a colourable imitation of the 
plaintiff’s label and trade name calculated to 
deceive “any ordinary or reasonable trader or 
member of the public into mistaking defendant’s 
thread for plaintiff’s.” On issue 2, however, the 
learned District Judge has held that D. W. 1 
the managing director of the defendant company 
did not himself know about the existence of the 
plaintiff’s trade mark, but added that this con¬ 
clusion did not exclude the likelihood that the 
artist who designed the defendant’s label had 
seen the plaintiff’s label. On issue 7, it has been 
held that there is no evidence to show that the 
defendant company has itself sold or passed 
off its goods as those manufactured by the 
plaintiff. The findings on issues 2 and 7 have 
not been traversed in the appeal. The appellant 
challenges the correctness of the findings on 
issues 1, 3 and 6. 


[ 4 ] There is a reference in both the plaint 
and the written statement to certain applications 
made by the plaintiff and the defendant for the 
registration of their respective trade marks 
under the Trade Marks Act (Act V of 1940). Itj 
is however admitted that the case falls to be 
decided without reference to the provisions of 
that Act and merely on the basis that one party 
alleges and the other denies that there is passing 
off of goods, a right of action which is expressly* 
saved by sub-s. ( 2 ) of S. 20 of Act V of 1940. 
fAI THppa hpAri nnnoiderable citation before 


us by the learned counsel appearing on either 
side as tcfthe points arising for determination in 
a passing off case. While it cannot be denied 
that on some points there was, at may rate in 
the past, some difference of opinion and while 
differences are also noticeable in the relative 
emphasis laid on the several considerations 
relevant in a case of this kind which is perhaps 
inevitable when different Judges d€al with vary¬ 


ing facts and express their conclusions each in 
his own words, it seems to us nevertheless that 
the principles which should govern the decision 
of cases of this description are now fairly well 
established and can be briefly stated. 


[6] The general principle which was founded 
on justice and equity is nowhere better expressed 
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(than in the following passage in (1881) 18 ch. D. 
895, 1 which has become classic: 

"No man" said James L. J. in that case ‘‘is entitled 
jto represent his goods as being the goods of another 
jman; and no man is permitted to use any mark, sign 
( or symbol, device or other means, whereby without 
jmakiog a direct false representation himself to a pur¬ 
chaser who purchases from him, he enables such pur. 
.chaser to tell a lie or to make a false representation to 
somebody else who is the ultimate customer." 

In his speech in (1866) 11 H. L. 0. 523, 2 Lord 
Cranworth observed that 

“the gist of the complaint in all these cases is that 
the defendant, by placing the plaintiffs trade mark" 

or it may perhaps be added a colourable im¬ 
itation of it 

"on goods not manufactured by the plaintiff, has 
induced persons to purchase them, relying on the trade 
mark as proving them to be of the plaintiff’s manu¬ 
facture." 

‘This necessarily supposes’ he added ‘some, 
familiarity with the trade mark.’ To Btate the 
position completely it may also be mentioned 
that a plaintiff need not wait till the defendant’s 
goods are purchased as his, but maintain a quia 
timet action for the infringement of a trade 
mark, but must in such a case make out a strong 
case to justify the conclusion that confusion 
would result from the appearance of the defen¬ 
dant’s goods in the market : see 66 M. L. j. 588. 3 

[7] The plaintiff who alleges passing off must 
first establish that the public has grown accus¬ 
tomed to associate the particular name and 
label with him as the manufacturer cr dealer in 
the article: 33 Mad. 402. 4 There must be such an 
association between the number or the name or 
the label and the plaintiff as to indicate an 
understanding of the public that the goods bear¬ 
ing that number, name or label came from the 
plaintiff: see 24 Cal. 364. 6 Shepherd J. observed 
in 24 Mad. 163® that 

"a man can be said to have property in a trade mark 
only in a peculiar or a qualified sense because in order 
to establish an infringement he must prove the pos- 
siblity of other persons being deceived." 

[8] The view was at one time expressed that 
a person who is deceived or is likely to be 
deceived may be a ‘thoughtless’ or an 'incautious 
purchaser.’ Lord Kingsdown in (1866) 11 H. l. c. 
623 2 poses the question for determination as 
whether the trade mark used by the defendant 
is calculated to mislead incautious purchasers.’ 
The same expression is used by Lord Blackburn 
in (1862) 7 A. c. 219. 7 In the same case at p. 226 
after referring to one class of customers Lord 
Melbourne L. C. goes on to refer to 'the more 
ignorant class of consumers’ apparently describ¬ 
ing them relatively to the other class which he 
previously dealt with. Similarly, in 51 ALL 182 8 
Viscount Dunedin after stating that ‘a person 
of such literacy as to have critical powers of 
observation would not be confused with the 


defendant s trademark’ proceeds to observe that 
the trademark would be apt to be confused by 
the illiterate and unobservant.’ In ( 1899 ) 17 
R. P. C. 48° however Romer L. J. observed in 
the following manner in a well known passage: 

It seems to be a sort of popular notion of some 
witnesses that in considering whether the customers 
are likely to be deceived, you are to consider the case of 
an ignorant customer who knows nothing about, or 
very little about, the subject of the action. That is a 
great mistake. The kiod of customer that the Courts 
ought to think of in these cases is the customer who 
knows the distinguishing characteristics of the plain¬ 
tiff's goods, those characteristics which distinguish his 
goods from other goods on the market so far as relates 
to general characteristics. The customer must be one 
who, knowing what is fairly common to the trade, 
knows of the plaintiff’s goods by reason of these dis¬ 
tinguishing characteristics. If he does not know that he 

is not a oustomer whose views can properly or will be 
regarded by this Court." 7 00 

In I. L. R. (1940) ALL. 446, 10 the Privy Council 
pointed out that the test ia whether a person 
exercising ordinary caution ia likely to be deceived 

and not whether some ignorant and indiseriminat 

ing persona might not be deceived. In (1866) li 
H.L.o.623 2 Lord Cranworth stated that “no gene, 
ral rule can be laid down aa to what is or ia not 
a mere colourable variation. All that can be done 
is to ascertain in every case, aa it occurs, whe¬ 
ther there is such a resemblance as to deceive a 
purchaser who exercises ordinary caution.” The 
prevalent and in our opinion, the correct view 
is, therefore, that the resemblance must be such 
as to induce an average man exercising ordinary 
caution to suppose that in buying the defendant’s 

goods he is buying what has been manufactured 
by the plaintiff. 

[9l It is again well settled that it is not 
enough for the plaintiff to show a mere possiblitv 
of deception. He must establish that there is a 
reasonable probability of purchasers being deceiv. 
ed : 24 Cal 364 6 I. L. R. (1940) ALL.446, 10 and 66 
M. L. J. 588. This is expressed in slightly different 
language m (1916) 2 A. C.382” (a case of registra¬ 
tion of a trade mark) a judgment of the House 
of Lords confirming the judgment of the Court 
of Appeal in (1916) 2 ch. 103.’ 2 It is there said 
that it must be proved that the defendant’s 

mark u . , ® oalc ° lated to deceive and that a bare 
possibility of deception will not do 

[ 10 ] It cannot be denied that deception may 

be by sound as well as by sight: see (1882) 7 a g 
219 7 and 51 ALL. 182. e C ’ 

[11] It was at one time held that the opinion 
of persons more or leas conversant with the 
trade oari be given for proving the likelihood of 
deception: j«e (1882) 7 A. o. 219. 7 But the better 
v:ew and he view which is binding on ns is that 
expre^ed in I. L R. (1940) ALL. 446“ as follows- 
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good9 will be deceived. This can only be a matter of 
opinion formed after the dispute has arisen and 
too often without any judicial consideration of the 
opposing contentions. On the other hand, a person who 
is accustomed to buy the articles in question may be 
called to say that he would himself be deceived, and 
cross-examination will often show what weight should 
be attached to such a statement.” 

■While on the one hand it would be a mistake 
to suppose that the resemblance must be such 
as would deceive persons who would see the two 
marks side by side: see (1666) 1 Ch A. 192 13 ; it 
must, on the other hand, be remembered that 
the customer to whose views the Court will have 
regard must be one who had some familiarity 
with the plaitntiff’s trade mark and who knows 
the disinguishing characteristic of the plaintiff’s 
goods. 

[12] The evidence in this case is mostly oral- 
The documentary evidence consists partly of the 
correspondence which passed between the plain¬ 
tiff’s agents in India, the Central Agency Ltd. 
and the defendant between November 1942 and 
March 1943, the former asserting that the name 
and label used by the latter are likely to result 
in passing off the defendant’s goods as the plain¬ 
tiff’s and the defendant denying that they had 
or would have that effect. The rest of the docu¬ 
mentary evidence consists of orders for the plain¬ 
tiff’s products to which we shall refer in dealing 
with the oral evidence. The plaintiff examined 
seven witnesses in Court and five witnesses on 
commission at Bombay. The defendant’s sole 
witness is its Managing Director. Robert Ander¬ 
son, the first witness for the plaintiff who has 
been working as an assistant for 23 years in 
several branches of the Central Agency Ltd., 
deposes that the trade mark ‘Eagley’ is one 
of the favoured trade marks of James Chadwick 
and Co., that ‘eagley’ thread has been marketed 
in India since 1896, that it is found throughout 
India and that to the purchaser it signifies a 
product of James Chadwick and Co. He further 
deposes that except the defendant nobody else 
to his knowledge has sold the sewing thread 
with the name ‘eagle’ or with the figure of a 
bird. He also states that the plaintiff’s thread is 
made up in reels or clubs, in cops or cones in 
varying length, but adds that the standard 
length of ‘eagley’ sold in reels is 6000 yards, that 
at present they are selling in cones and that he 
has no record here to show that they sold in 
reels. Judging, however, from the orders which 
have been placed on record and from the other 
oral evidence in the case it would appear that 
for a considerable number of years the plaintiff’s 
'eagley’ thread is being sold only in cones of 
10,000 yards or 5000 yards. P. W. l states in 
cross-examination that the plaintiff’s thread can 
be used for any purpose and not merely for the 


making of banians. The evidence of the five 
Bombay witnesses is almost identical in terms 
and it is quite enough to take Gulamal Sadakali 
Unwala’s evidence as typical. He states that his 
firm deals in sewing thread imported by the 
Central Agency. He identifies the plaintiff’s 
'eagley’ mark and says that he knows that the 
goods bearing the “eagley" mark are manufac¬ 
tured by Chadwick in England, that there is a 
great demand for "eagley" sewing thread and that 
both the wholesale and retail purchasers ask for 
this thread as "eagley” cone. When Exs. D and P 
are shown to the witness as the reels sold by the 
defendant he says that it would be possible to 
pas3 off the goods bearing those marks as those 
of the plaintiff. In his opinion it makes no 
difference whether the thread is sold in reels or 
cones or otherwise. It is elicited in cross-exa¬ 
mination that there is no resemblance between 
the plaintiff’s thread and the defendant’s, though 
in the opinion of the witness there is a great 
resemblance between the plaintiff’s "eagley” 
mark and the defendant’s mark. It is unneces- 


sary to refer to the evidence of the other wit¬ 
nesses examined in Bombay, some of whom are 
more emphatic than Sadekali Unwala to the 
extent of stating that in their opinion anyone 
seeing the mark on the defendant’s goods would 
think that they have been manufactured by the 
same people who had manufactured the plain¬ 
tiff’s sewing, thread. Mr. O. T. G, Nambiar, 
counsel for the respondent, has conceded, in our 
opinion, rightly that he cannot rely upon the 
last portion of the evidence in view of the deci¬ 
sion in I. L. R. (1940) ALL. 446 10 to which we 

have already referred. 

[13] There can be no doubt that the plaintiff a 
“eagley" thread has established a considerable 
reputation in this country and that for some 
decades it has been commanding a wide sale in 
the Indian markets. It must also be held on the 
evidence that has been adduced that the thread 
with the name "eagley” and the labels used by 
the plaintiff are associated in the minds of 

customers with Chadwick and Co. , 

[14] It has been argued by the learned Adro- 

market for the defendant’s. This has not been 
established. From the evidence of the Bombay 
witnesses and that of P. ws. 1 to 6 it is clear that 
the plaintiff’s "eagley" thead is put to a variety of 
uses, for knitting banians, for making ladies 
clothes, for stitching and so on. Rajagopala Red- 
diar, the managing director of the defendant 
company who has been examined as D. W. 1 
deposes that the defendant’s thread is used for 
stitching clothes and not for banians. While it, 
may be that much larger quantities of the plain- 
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tiffs “eagley” thread are used for hosiery, there 
can be no doubt that the markets for the two 
goods overlap and that both the threads can be 
used for stitching purposes. 

[15] It has next been argued by the learned 
Advocate-General that the plaintiff has not 
established that there is a reasonable probability 
of deception of customers by the use by the de¬ 
fendant-company of the words “vulture brand,” 
together with the labels wound round the reels 
manufactured by them. It is pointed out that 
the defendant applied for the registration of the 
trade mark “eagle brand” to the Registrar of 
Assurances , Calcutta, as early as 25-1-1940, that 
in the following February they published a noti¬ 
fication in the “Hindu” that they are owners 
and sole proprietors of that trademark and that 
in deference to an objection taken by the Central 
Agency Ltd., the defendant company changed 
the name of the trade mark from “eagle” to 
“vulture” in December 1942. The dissimilarities 
between the two labels are also pointed out. 
There can be no doubt that the labels used by the 
plaintiff and the defendant have several points 
of difference. The plaintiff’s label is circular 
while the defendant’s i9 rectangular. The*former 
is in colour litho print while the latter is printed 
in ordinary black. The defendant company’s 
name is also displayed in their label. There is 
a difference also in the appearance of the two 
birds. It is not possible to accept the defendant’s 
suggestion that the figure in his label represents 
a “vulture” as it is admitted that the same figure 
was used even when the defendant described his 
trade-mark as “eagle” brand and though the 
naftie was subsequently changed from “eagle 
brand’’ to “vulture brand” the figure was retain¬ 
ed without any alteration. The plaintiff’s label 
is printed on neat white paper while the defen¬ 
dant’s is printed on brown paper. The plaintiff’s 
thread is sold in Indian markets only in cones 
of 10,000 or 5,000 yards. The defendant’s thread is 
sold in cylinders with varying lengths but never 
exceeding 1000 yards. While, as stated, it must 
be taken that there is a market in which both 
the plaintiff's and the defendant’s thread are 
offered for sale, it cannot at the same time be 
overlooked that there is considerable disparity 
in prices. Venkatesa Iyer, p. W. 3 , who is an em¬ 
ployee of Messrs. S. Doraiswami Mudaliar and 
sons, Madras, a firm dealing in both threads, 
states that the plaintiff’s thread costs 2 or 3 
times as much as that of the defendant. No 
doubt a plaintiff’s grievance in a passing off 
action very often is that the defendant is selling 
cheaper goods passing them off as the plaintiff’s; 
but if the disparity of prices is so large as to 
make the customer pauee and think whether he 
is buying the plainfiff’s goods at all, it 


seems to us that this circumstance cannot be 
ignored in deoiding whether there is a reason¬ 
able probability of deception. It is unnecessary 
to refer to the letter-press on the labels which 
is of course different but to which much impor¬ 
tance need not be attached, as the customer is 
not expected to place the two labels side by side 
and make a comparison of their appearance or 
their contents, the test in all these cases being 
whether the general impression left in the mind 
of a customer who had previously bought the 
plaintiff’s goods is such that he is likely to ac¬ 
cept the defendant’s goods when they are offer¬ 
ed to him in the belief that they are the plain¬ 
tiff’s. When we speak of a label we are not of 
course confining ourselves to the visible repre¬ 
sentations of the trade-mark of the two parties. 
When the plaintiff’s goods are sold by a certain 
name and under a certain label the cumulative 
effect of what is seen and what is heard provides 
the criterion. Mr. 0. T. G. Nambiar learned 
counsel for the respondent has argued that the 
most distinctive part of the plaintiff’s label is 
the figure of a bird and that the customer is 
likely to remember only that figure and the 
word “eagley” and that having regard to the 
fact that the defendant’s label also contains the 
figure of an eagle and the defendant’s goods are 
sold as “vulture brand,” there is every chance 
of the purchaser taking the defendant’s goods 
for plaintiffs. 

[1G] It is necessary now to examine the evi¬ 
dence in the light of the respective contentions. 
It must first be pointed out that the Bombay 
witnesses and P. ws. 1, 2,4,6 and 6 have always 
dealt only with the plaintiff’s goods and never 
with the defendants. P. Ws. 7 and 8 have simi¬ 
larly handled only the defendant’s goods and 
have never handled the plaintiffs. The only 
witness whose firm has been trading in both the 
plaintiff’s and the defendant’s goods is P. w. 3 
and in our opinion therefore considerable impor¬ 
tance attaches to the evidence of this witness. 

[17] Dealing with the several classes Of pur¬ 
chasers of the plaintiff’s goods it cannot be 
denied that the wholesale and retail dealers of 
the status of the Bombay witnesses cannot be 
deceived by the supply of the defendant’s goods 
when they ask for the plaintiff’s, nor can it be 
maintained that buyers like the Common¬ 
wealth Trust Ltd., or Madura Knitting Co., or 
Sri Krishna Rajendra Mills Ltd., who require 
the plaintiff’s goods for their own manufactures 
can possibly be the victims of any deception. 

[ 18 ] As regards tailors buying the sewing thread 
for their shops or householders buying it for 
their domestic needs a distinction must necessari¬ 
ly be made between those who are acquainted with 
the English language and those who are not. It 
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would be difficult to suppose that the former 
class would accept the defendant’s goods as the 
plaintiff’s. Though the defendant started in 1940 
calling his goods “eagle brand” we must for 
the purpose of this case proceed upon the footing 
that since 1942 he has been describing them as 
vulture brand.” The statement in the evidence 
of p. w. 7 that “after the defendant changed the 
name from “eagle” to “vulture” the English 
knowing customers would ask for “vulture 
mark” must be accepted as correct. 

[19] The evidence as to the residuary class 
of individual buyers unacquainted with the 
English language is far from being definite, p.w. 
2 is a travelling representative of the Central 
Agency Ltd., who, as already stated, handles the 
goods produced by Chadwick and Co., in India. 
His mother-tongue is Tamil. He admits that no 
order, whereby he means a written order, has 
been placed, with the Central Agency in Tamil. 
The orders are always taken in English. He says 
that when the orders are oral the Tamil custo¬ 
mers ask for the “kazhugu” mark. He is unable 
to give the tamil equivalent of ' vulture;” but it 
may be assumed that the word “kazhugu” is the 
Tamil equivalent for the English words “eagle” 
and vulture” (see Tamil Lexicon published by 
the University of Madras). In answer to a ques¬ 
tion by Court P. W. 2 states that in Telugu dis¬ 
tricts people call it “Pakshi mark or Garuda 
mark.” p. ws. 7 and 8 are witnesses from 
Guntur and Kistna districts, p. w. 7 states that 
those unacquainted with English call the defen¬ 
dant’s goods “gadda” or “garuda,” that they are 
sold under the name of “Pakshi mark” or 
Garuda mark” and that notwithstanding the 
change of the English name for the defendant’s 
goods from “Eagle brand” to “vulture brand,” 
those who do not know English still call them 
Garuda” mark, p, w. 8 does not refer to the 
Telugu equivalents of the word “eagle” or 
vulture His evidence does not impress us as 
sufficiently definite or accurate. His statement 
for instance that his firm continues to sell the 
defendant’s goods to the consumers under the 
name eagle” even after the defendant altered 
the name to “vulture” cannot be accepted if he 
is referring to purchasers who know English. 
The evidence of p. w. 7 with regard to this class 
of customers seems more probable. Customers 
who know English would not only find the words 
vulture brand” on the defendant’s label, but 
would also notice that the manufacturers are the 
defendant company, p. w. 8 qualifies in cross- 
examination what he has stated in chief exami¬ 
nation and admits that after the name “eagle” 
was changed into “vulture” his firm ordered 
goods with the “vulture mark” and was so 
supplied. 


[20] The evidence of P. w. 8 is much more 
important and reliable. He is the only wit¬ 
ness who had occasion to buy and sell the 
plaintiff’s goods and the defendant’s. In his 
examination in chief he states that if a customer 
came to his firm and asked for “eagle” thread 
they would first show the cheaper variety in the 
defendant’s article. If the customer wanted a su¬ 
perior quality then they would show the plaintiff's 
thread. In his cross examination he says that the 
defendant’s goods are inferior in quality and are 
being used for stitching shirts, coats etc., while 
the plaintiff’s goods are being used for making 
hosiery; but he adds that if one cannot be had, 
the other thread can be used. The customers 
would come and ask for “Pakshi nula” and the 
witness’s firm would first offer the defendant’s 
products. If they asked for a superior kind, they 
would then show the plaintiff’s goods. The 
witness refers to a difference in the posture of 
the birds in the two designs. It is true that there 
is some difference, but no importance need be 
attached to this as a purchaser cannot be expect¬ 
ed to make a detailed comparison, of the two 
labels before buying. The most significant part, 
however, of the evidence of P. w. 3 consists in 
his answer that, “If a purchaser had once bought 
the plaintiff’s goods he would know the difference 
at once if the defendant’s goods are offered.” 
This seems to us io put the whole case in a 
nutshell. If the true te^t is as has been laid down 
in the oases how a person who once bought the 
plaintiff’s goods would re aot, when the defen¬ 
dant’s goods are offered to him; the witness states 
definitely that he would at once notice the differ¬ 
ence. Mr. Nambiar relies on a statement oconrr- 
ing in the cross-examination of P. W. 8, "We 
can dispose of the defendant’s goods only with 
the name ‘eagle’. The customers like and ask for 
“eagle” and we supplied the defendant’s goods 
and the customers got off.” We have already had • 
occasion to refer to the evidence of this witness 
as somewhat unconvincing. The witness doe3 not 
differentiate between those who are acquainted 
with the English langnage and those who are 
unacquainted with it. In fact he does not apeak 
of the latter class at all and as regards the for¬ 
mer class his evidence cannot easily be accepted, 
particularly in view of the evidence of P. W. 7 
which sounds true that English knowing cus¬ 
tomers would ask for “vulture mark”. The evi¬ 
dence of p. W. 3, that the difference in the 
quality of the two threads is so marked, that 
customers ask for a superior article after the de¬ 
fendant’s thread is shown to them also reveals 
that the one cannot easily be mistaken for the 
other. P. w. 3’s evidence does not show that his 
firm ever thought they would be guilty of decep¬ 
tion if they offered the defendant’s goods when 
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asked for "eagle brand". Evidently they were 
under the impression that the defendant’s thread 
is not likely to be assumed to be the plaintiff’s 
and having regard to the relative prices and 
qualities the two threads were apparently treat¬ 
ed as being in different classes. 

[ 21 ] On the whole, we have come to the con¬ 
clusion that the evidence offered on behalf of 
the plaintiff is very meagre and that the plain¬ 
tiff has not succeeded in making out that their 
is any probability of a purchaser exercising 
ordinary caution being confused or deceived in- 
to buying the defendant’s goods under the 
impression that they are the plaintiff’s. 

[ 22 ] One more observation has to be made. We 
cannot accept what Mr. Nambiar seemed to 
suggest at one stage in the course of his argu¬ 
ment that we should have regard only to the 
name "eagle" and not to the label. In the first 
place, in para 6 of the plaint, it is stated that 
"the said device or trade mark and the name 
’eagle’ have become associated in the minds 
of the public and the traders and merchants 
with sewing thread made and sold by and as 
the merchandise of the plaintiff." The case itself 
proceeded on the footing that the lable also 
plays an important part. This is apparent from 
the evidence of the Bombay witnesses who 
describe the design of the label and who also 
offer their opinion that the mark on the defen¬ 
dant s goods is such as to make the purchasers 
mistake them for the plaintiff’s goods. As has 
fceen pointed out in 24 Oal. 364, 6 where numbers 
were used in conjunction with striking object 
designs and in (1931) 48 R. P. c. 491, 14 where a 
name was used along with a picture, if the 
plaintiff claims that the goods are dealt with by 
the number alone or by the name alone divorc¬ 
ed from the design or the picture, it is for him 
to make it out and in the absence of evidence 
that the design or picture is of no consequence, 
the legitimate inference should be that it played 
an important part along with the number or the 
name as the case may be. It seems to us that 
having regard to the pleadings in the case and 
also to the probabilities in cases of this kind the 
cumulative effect of the name and the figure 
falls to be decided. 

[23] We hold agreeing with the learned Dis¬ 
trict Judge in this regard that the goods describ¬ 
ed as "eagle brand" with the distinctive label 
used by the plaintiff company have become 
associated in the Indian market with Chadwick 
Co; but we are unable to accept the conclusion 
of the learned District Judge that there is such 
a resemblance in the name and label of the 
defendant’s goods as to render reasonably likely 
or probable that customers intending to buy the 
plaintiff’s thread would be so confused and deceiv¬ 


ed as to mistake the defendant’s article for the 
plaintiff s. The question is one of fact on which 
evidence is essential and bearing in mind the 
guidance that is afforded by the several decisions 
to which reference has already been made we have 
come to the conclusion that the plaintiff has failed 
to make out hi3 case as to the second and essen¬ 
tial ingredient in a passing off action, viz., likeli¬ 
hood of deception of a purchaser exercising 
ordinary caution. 

[24] In the result we allow the appeal and 
dismiss the plaintiff’s suit with costs throughout. 

o.r k./r.g.d. Appeal allowed. 


A. I. R. ( 35 ) 1948 Madras 487 [C. N. 238.] 

Yahya Ali J. 


The Public Prosecutor—Petitioner v. At¬ 
chamma and others — Respondents. 

Cri. Revn. Nos. 647 to 654 of 1946, Revn. Petn. 
Nos. 620 to 627 of 1946, Decided on 5-2-1947, to 
revise judgment of Sessions Judge, Cuddappah Division. 
D/- 19-3-1946. 


Criminal P. C. (1898), S. 236 — Contradictory 
statements—Prosecution under S. 193, Penal Code 
—Penal Code (i860), S. 193. 

Illustration (b) to S. 236 shows that even if it can¬ 
not be proved which of the contradictory statements 
is false a person may be charged and convicted in the 
alternative of intentionally giving false evidence at 
one stage or another. [Para 2] 

Annotation:—(’46-Com.) Criminal P. C., S. 236 N. 5 
Pt. 1. 


Case referred :— 

1. (1900) 27 Cal. 455, Haricharan Singh v. Queen- 
Empress. 

Petitioner in person. 

B. J agannadha Das —for Respondents. 

Order. — This batch of revision petitions 
involves a common point which can be disposed 
of by one judgment. Two sets of statements are 
said to have been made by the respective res¬ 
pondents in all those cases which .are contra¬ 
dictory and the trial Magistrate direoted the 
making of a complaint by means of an order 
under s. 476, Penal Code. That order was rever¬ 
sed on appeal by the Sessions Judge, Cuddap¬ 
pah. The learned Sessions Judge came to the 
conclusion on a scrutiny of all the faots in evi¬ 
dence that it is not expedient in the interests of 
justice to prosecute the respondents for the alleg¬ 
ed offence of giving false evidence. With that 
finding based as it is on evidence I entirely agree. 

[ 2 ] The learned Public Prosecutor points oat 
that m the course of the judgment the learned 
Sessions Judge has committed two errors of law 
which in the interests of the administration of 
justice should not be allowed to remain unreoti- 
fied. The first question relates to the conclusion 
of the learned Judge that since there was no 
express finding of the trial Court that one of the 
two statements was false the complaint was vitiat¬ 
ed. I agree with the Public Prosecutor that thifl 
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view of the law is contrary to the provisions of 
S. 236, Criminal P. C., and the principles under- 
Hying prosecutions under S. 193, Penal Code. In 
fact illustration (b) to S. 236, Criminal P. C., 
shows that even if it cannot be proved which of 
the contradictory statements is false a person 
may be charged and convicted in the alterna¬ 
tive of intentionally giving false evidence at one 
stage or another. 

[3] The second point mentioned by the learn¬ 
ed Public Prosecutor is based upon the view 
propounded by the learned Judge relying upon 
the decision in 27 cal. 455 1 that the Sub-Divi¬ 
sional Magistrate was not then competent to 
administer an oath to the respondent when he 
recorded the first set of statements. The learned 
Judge's argument is that the information was 
collected with a view to taking action under 
S. 190 (l) (c), Criminal P. C. and that no evi¬ 
dence could be recorded unless the requisite in¬ 
timation had been given under S. 191, Criminal 
P. C., to the accused that he was entitled to 
have the cases tried by another Court. 27 Cal. 
455 1 is a case where the person examined was 
the accused and perhaps the case may be dis¬ 
tinguishable on that ground, but I do not consi¬ 
der it necessary to decide this point as I agree 
with the finding of the learned Judge that it is 
not expedient in the interests of justice to make 
a complaint against the respondents. The revi¬ 
sion petitions are dismissed. 

C.R.k./g.n, Petitions dismissed. 


R. I. R. (35) 1948 Madras 488 [C. N. 239.] 

Horwill J. 

Kalahasti Veeramma—Appellant v. Pratti- 
pati Lakshmayya and others — Bespondents. 

A. A. 0. No..417 of 1946, Decided on 19-2-1948» 
against order of Sub-Judge, Guntur, D/- 31-8-1946. 

(a) Civil P. C. (1908), O. .20, R. 5 — Clubbing 
together most of issues — Diffuse judgment — 
Conclusions on issues given towards end of judg¬ 
ment—O. 20, R. 5 is not contravened. 

Unfortunately, many judicial officers have a habit of 
clubbing together all or most of the issues and writing a 
diffuse judgment, without bringing their minds to bear 
on the particular matters that have to be decided under 
each issue, and then giving their conclusions on the 
several issues at the end of the judgment. The objection 
to that form of judgment is not so much that it con¬ 
travenes the provisions of O. 20, R. 5 of the Code which 
does not seem to require anything more than that re¬ 
asons should be given for the findings under the in¬ 
dividual issues, but rather that it tends to .loose think¬ 
ing, with the result that the Judge does not keep before 
his mind the essential points to be considered; so that 
the judgment not odIj loses clarity, but often leads to 
wrong conclusions, which would be avoided if the Judge 
were to discuss the various issues separately. 

The Judge in his long judgment did not discuss 
separately under the heading of the individual issues, 
me evidence bearing on each issue hut at the very end 


he recorded his finding on the several issues without 
giving any summary of the evidence relating to various 
issues. In almost every paragraph a point whioh had 
to be determined was considered and findings given: 

Held that though the judgment was open to serious 
criticism, there was no difficulty if a little trouble was 
taken, to ascertain what the findings were on the 
various points. [Para 2] 

Annotation : (’44-Com.) Civil P. C., O. 20, B. 5, N. 2. 

(b) Civil P. C. (1908), O. 41, R. 23 — Appellate 
order remanding suit — Appeal lies against it — 
Remand not on grounds mentioned in R. 23 — 
Order of remand would be set aside — Civil P. C. 
(1908), O. 43, R. 1 (b). 

Any order passed und^x-O. 41, R. 23 remanding an 
appeal is an appealable order; and tbe question that the 
High Court has to consider in an appeal from an order 
under O. 41, It. 23 is whether the lower appellate 
Court has given proper reasons for remanding the suit. 
"Where tbe suit is remanded for some purpose other than 
those specified in O. 41, R. 23, the High Court in second 
appeal can set aside the order of remand and direct tbe 
appellate Court to hear tbe appeal. Tbe High Court is no 
doubt bound by tbe findings of fact of the lower appellate 
Court, but when it is not concerned with a case where 
the suit has been remanded because of contrary con¬ 
clusions reached on questions of /act by tbe appellate 
Court, but one in which tbe appellate Court refused to 
take the trouble to dispose of tbe appeal on its merits 
because of the manner in which the judgment had been 
written by the trial Court, the High Court has jurisdic¬ 
tion to set aside the remand. [Para 3) 

Annotation: (’44-Com) Civil P. O., O. 41 R. 23 N. 21. 

(c) Civil P. C. (1908), O. 41, R. 23 — Remand — 
Grounds. 

It is only where tbe appellate Court finds it necessary 
to reverse or set aside the decree that it is entitled to 
remand tbe soit. (Para 4] 

Qucerc : Whether, if the judgment of the trial Court 

is so completely incomprehensible as to be of no value 
at all, tbe appellate Court has jurisdiction to remand 
the case and order the trial Court to write another 
judgment. [Para 4] 

Annotation: (’44-Com) Civil P. C, O. 41, R. 23, N. 7 

& 11 . 

K. Kotayya — for Appellant. 

M. S. Ramachandra Rao — for Respondents. 

Judgment—The suit with which we are con¬ 
cerned was one for possession and me3ne profits. 
The trial was a lengthy one. Eighteen witnesses 
were examined and a very large number of docu¬ 
ments filed. The District Munsif who pronounc¬ 
ed the judgment was not the Munsif who 
recorded the evidence; and after hearing the 
arguments he wrote a very long judgment 
extending to more than lli pages. Although 
nine issues were framed, the learned District 
MuDsif did not discuss separately under the 
heading of the individual issues the evidence 
bearing on each issue. His long judgment dis¬ 
cusses from para. 14 the various questions that 
arose in the 9uit and at tbe very end he record¬ 
ed his findings on the several issues without 
giving any summary of the evidence relating to 
the various issues. In view of these defects in the 
judgment, the learned Subordinate Judge ia 
appeal did not discuss the evidence at all and iia 
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a few brief paragraphs disposed of the appeal by 
saying that the District Munsif did not give any 
reasons for arriving at his conclusions. He con- 
sidered that the judgment contravened the pro. 
visions of o. 20 , R. 5, Civil P. C., and remanded 
the suit for fresh disposal. 

[2] The type of judgment complained of by 
the learned Subordinate Judge is no doubt open 
to serious criticism. Unfortunately, many judi. 
cial officers have a habit of clubbing together all 
or most of the issues and writing a diffuse jiidg. 
ment, without bringing their minds to bear on 
the particular matters that have to be decided 
under each issue, and then giving their con¬ 
clusions on the several issues at the end of the 
judgment. The objection to that form, of judg¬ 
ment is not so much that it contravenes the 
jprovisions of o. 20 , R. 5 of the Code, which does 
not seem to require anything more than that re¬ 
asons should be given for the findings under the 
individual issues, but rather that it tends to loose 
thinking; with the result that the Judge does not 
keep before his mind the essential points to be 
considered; so that the judgment not only loses 
clarity, but often leads to wrong conclusions, 
which would have been avoided if the Judge had 
discussed the various issues separately. Having 
said this, however, I do not find the judgment 
under consideration so bad that it was impos¬ 
sible for the appellate Court to appreciate what 
the findings of the trial Court were. In almost 
every paragraph a point which had to be deter, 
mined was considered and the learned Munsif’s 
findings given. The appellate Court would have 
therefore had no difficulty if it bad taken some 
trouble to ascertain what the findings of the 
District Munsif were on the various points that 
had to be considered in the suit and in the 
appeal — and presumably the learned counsel 
would have drawn its attention, to the findings 
and the reasons given for them. 

[3] It is argued by the learned advocate for 
the respondents that although a remand was 

.unnecessary, yet this Court has no jurisdiction 
to interfere in appeal, since this is not a Court in 
which decisions on fact can be adjudicated upon. 
This Court is of course bound by the findings of 
fact of the lower appellate Court; but we are 
not now concerned with a case where the suit 
has been remanded because of contrary con¬ 
clusions reached on questions of fact by the 
appellate Court; but one in which the appellate 
Court refused to take the trouble to dispose of 
the appeal on its merits because of the manner 
in which the judgment had been written by the 
District Munsif. Order 41, R. 23, Civil P. C. sets 
out the various grounds on which an order of re¬ 
mand can be passed, and if the suit is remanded 
for some purposes other than those specified in 


O. 41, R. 23, it seems to me that this Court in 
second appeal can set aside the order of remand 
and direct the appellate Court to hear the appeal. 
Any order passed under O. 41, R. 23 remanding 
an appeal is an appealable order; and the ques¬ 
tion that this Court has to consider in appeal 
from an order under o. 41, R. 23 is whether the 
lower appellate Court has given proper reasons 
for remanding the suit. 

[4] Originally, o. 41, R. 23 of the Code was 
not as wide as it is now, and provided for a 
remand only where the suit had been disposed 
of on a preliminary point; but under the present 
rule the appellate Court can also remand the 
suit if in reversing or setting aside the decree it 
considers it necessary in the interests of justice 
to do so. But it cannot do so without consider¬ 
ing the facts. It is only where the appellate 
Court finds it necessary to reverse or set aside 
the decree that it is entitled to remand the suit. 
It is not necessary jn this case to go so far as to 
say that if the judgment of the trial Court is so 
completely incomprehensible as to be of no value 
at all, the appellate Court has no jurisdiction to 
order the trial Court to write another judgment; 
but the judgment in this case, as already pointed 
out, does contain the findings on all the material 
questions of fact and law. 

[5] In my opinion, the lower appellate Court 
improperly remanded the suit. This appeal is 
therefore allowed, the order of remand set aside, 
and the lower appellate Court directed to dispose 

of the appeal on its merits. Costs will abide the 

result. 

c.r.k./r.g.d. Appeal allowed . 


A. I. R. (35) 1948 Madras 489 [C. N. 240,] 

Govinda Menon J. 

In re C. W. Casse — Petitioner. 

™? ri ! ni 2 al Revn - No - 326 and Cr. Revn. Petn. No. 
296 of 1948 Decided on 31-3-1948, to revise order of 
Chief Presidency Magistrate, Madras, D/- 27-2-1948. 

(a) Criminal Procedure Code (1898), S. 164—. 
Statement may be recorded by Magistrate on re¬ 
quest of witness himself—Police need not send 
him-But such recording depends on Magistrate’s 
discretion. 


JLl» 13 UUw 


uuuer a. Jb* that the Magistrate 
should be moved by the police in order that he might 
record a statement. There may be instances where the 
police may not desire to have recorded, the statement 
of a witness for some reason or other. In such a ca=e 
there is nothing preventing the witness to go to the’ 
Magistrate and request him to record the statements 
and if a Magistrate records his statement and trans¬ 
mits the same to the Court where the enquiry or the 
trial is to go on, there is nothing wrong in his 
action. But such a thing will be very exceptional, 
as there is always a discretion in the Magistrate 
to refuse to record the statement. Ordinarily when a 
police officer requests the Magistrate to record the 
statement of a witness on oath under S 164, Criminal 
ir. C., such a request wili not be refused by the Magis- 
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trate. Bat when a private party seeks to invoke the 
powers of a Magistrate under S. 16 4, Criminal P. C., the 
Magistrate has got a very \yde discretion in acting or 
refusing to act. [Para 4 ] 

It is not obligatory upon the Magistrate to record 
the statement of an individual simply because an ap- 
plication is made to him that such a statement may be 
necessary in an enquiry or trial that may develop as a 
result of the investigation. [Para 2] 

(b) Evidence Act (1870), S. 157-Offence occur¬ 
ring at Cawnpore— Application under S. 164, Cri¬ 
minal P. C., to Magistrate in Madras to record 
statement by witness—Such statement does not fall 
within S. 157 and is not admissible as prior deposi¬ 
tion. 

Where an oSence is alleged to have been commit¬ 
ted at Cawnpore and an application under S. 161, Cri¬ 
minal P.C., is made to the Chief Presidency Magistrate at 
Madras to record his statement by a person purporting 
to be a witness, such statement if recorded is not one 
given at or about the time when the fact took place’ 
or 'before any authority legally competent to investi¬ 
gate the fact and as such will not be admissible in 
evidence under S. 157, Evidence Act. [Para 5] 

Case referred : — 

1. (’40) 27 A. I. R. 1940 Rang.£3 : 187 I. C. 77 : 41 
Cr. L. J. 392, Mahomed Casim v. Thumby Sahib. 

S. Oovtnd Sivaminathan—(or Petitioner. 

The Public Prosecutor for Croun Prosecutor—(or 
the Crown. 


Order— M. P. no. 166 of 1948 in the Court 
of the Chief Presidency Magistrate, Madras, 
was an application by one Mr. C. W. Casse, 
praying that his statement should be recorded 
under S. 164, Criminal P. C., in order that it 
may be used for the purpose of the enquiry or 
trial which might arise out of crime no. 2 of 


1947 investigated by the Special Police Esta. 
blishment, New Delhi. It does not appear from 
the proceedings that there was any affidavit fil¬ 
ed in support of the petition before the learned 
Chief Presidency Magistrate; but from the order 
of the lower Court it appears that the Court 
was informed that one Mr. Thompson had been 
arrested at Bangalore under instructions from 
the Delhi special police in regard to certain 
offences said to have been committed by him 
at Cawnpore. Mr. Casse requested the Magis¬ 
trate to record his statement under s. 164 , Cri¬ 
minal P. C., for the reason that the statement 
would be very important evidence in connec¬ 
tion with the proposed enquiry or trial. 

[ 2 ] The learned Magistrate dismissed that 
application holding that there was nothing in 
the application before him indicating as to whe¬ 
ther the matter was under investigation or whe¬ 
ther an enquiry or trial had not commenced. 
The petitioner offered to go into the witness 
box to give evidence with respect to the pend¬ 
ing investigation, but that request was refused 
. -on the ground that the petitioner was not com¬ 
petent to speak to the faotum or to the stage of 
■the investigation and whether the enquiry or 
■trial had not commenced before a Magistrate 


having 'jurisdiction to try the said offence. 
Moreover the lower Court was of opinion that 
S. 164, Criminal P. 0., was not intended to en¬ 
able the accused to secure in advance evidence 
which he might lead in defence in case he 
should be tried later on. Another reason for 
dismissing the application was that to permit 
such a procedure would be an abuse of the in¬ 
tendment of the section. Mr. Govind Swamina- 
than raised the same contention" before mo as in 
the lower Court and urged that the reasons given 
by the learned Chief Presidency Magistrate are 
unacceptable. According to the learned counsel, 
on the plain words of the section all that the 
Magistrate need satisfy himself is about the 
existence of an investigation under Chap. XIV, 
Criminal P. C, and also that such investigation 
had not become fructified in an enquiry or 
trial. I am inclined to hold that it is not obli¬ 
gatory upon the Magistrate to record the state¬ 
ment of an individual simply because an appli¬ 
cation is made to him that such a statement 
may be necessary in an enquiry or trial that 
may develop as a result of the investigation. It 
is not all investigations that culminate in an 
enquiry or trial. A large percentage of invesfci- 
gatioDS end in the abandonment or non-initia¬ 
tion of criminal proceedings. Therefore any 
person who feels that he has useful information to 
give in connection with the investigation will 
first of all have to contact the investigating po¬ 
lice officers and impart that information to such 
investigating staff. 

[3] In the present case there was no material 
before the Magistrate from which it could be 
inferred what the nature of the offences complain, 
ed was against the alleged suspect Mr. Thompson. 
Even if Mr. Casse is in a position to speak 
about the existence or pendency of an investi¬ 
gation, in the very nature of thiDgs he will not 
be competent to speak to the nature and details 
of the complaint which is being investigated 
by the police unless Mr. Casse himself was the 
complainant. That the statement proposed to be 
given by him was intended to be used on behalf 
of the defence is sufficient by itself, to indicate 
that Mr. Casse cannot be the complainant. 
Therefore it is impossible to predicate with any 
degree of certainty the correctness of the infor¬ 
mation likely to be given by Mr. Casse. 

[ 4 ] Mr. Swaminathan invited my attention 
to a decision in A. I. R. 1940 Rang. S3 1 at p. 34, 
where there is a note by Moisey J. appended to the 
judgment indicating that in that particular case 
the accused and his pleader took" certain wit¬ 
nesses to a Magistrate empowered to record state¬ 
ments under 8. 164 , Criminal P. 0., and that 
after the statements were taken ( the record of 
the proceedings was given to the witnesses them- 
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selves or more probably to the pleader. The 
learned Judge was of opinion that such a pro- 
cedure was wholly illegal and that under 
sub-s. (2) of S. 164 suoh statement shall be for¬ 
warded by the recording Magistrate to the Ma. 
gistrate by whom the case is to be enquired in¬ 
to or tried. From this note appended to the 
judgment of the learned Judge, it is argued that 
it was competent for an accused or his pleader 
to take a witness before a Magistrate empower¬ 
ed to record a statement under s. 164 , Criminal 
P. C., and get the statement of the witness re¬ 
corded by the Magistrate even though the in¬ 
vestigating police have not taken the initiative 
in requesting the Magistrate to record the state¬ 
ment or confession. It seems to me that on a 
true and correct interpretation of the section, 
the argument of Mr. Swaminathan is right. It 
is not necessary that the Magistrate should be 
moved by the police in order that he might re¬ 
cord a statement. There may be instances where 
the police may not desire to have recorded, the 
statement of a witness for some reason or 
other. In suoh a case, there is nothing pre¬ 
venting the witness to go to the Magistrate 
and request him to record the statement 
and if a Magistrate records his statement 
and transmits the same to the Court where 
the enquiry or the trial is to go on, there is no¬ 
thing wrong m his action. But such a thing will 
be very exceptional, as there is always a dis¬ 
cretion in the Magistrate to refuse to record the 
statement. Ordinarily, when a police officer re¬ 
quests the Magistrate to record the statement 
of a witness on oath under 8 . 164 , Criminal P. 
|U., such a request will not be refused by the 
Magistrate. But when a private party seeks to 
invoke the powers of a Magistrate under 8. 164 , 
Criminal P. 0., the Magistrate has got a very 
wide discretion in acting or refusing to act. In 
this case I do not think that the learned Mania. 

trate has unwisely refused to exercise the discre- 
tion. 

[5] I do not think that the object to be 
achieved viz that of using the statement to 
corroborate the evidence of the deponent to be 

at the enquiry ' can legally be 
permitted. In order that a previous statement 

of a w.tness can be used to corroborate the evi 

S:: t £«& trrg 

complied with. The former statement relating 
to the same fact must have. been given at or 
about the time when the fact took place oAe 

£n* 0 f“ y , a “ th ° rit y le S a Uy competent to investi- 
gate the fact It^s not suggested that the Chief 

! fo^?. en ° y Magiatra to is legally competent to 
’ nvestigate some offences alleged to have occur 

^ in Cawnpore. Nor is it stated that the state- 


ment proposed to be given under S. 164 , Crimi¬ 
nal P. C., would satisfy the condition that it 
was given at or about the time when the fact 
took place. In these circumstances I am not 
prepared to hold that the lower Court has acted 
illegally or with material irregularity in the 
exercise of its discretion. The criminal revision 
case i3 dismissed. 

O.R.K./d.H. Revision dismissed. 

A. I. R. (35) 1948 Madras 491 [G . N. 241.] 

Happell J. 

A. KN. V. R. Valliappa Chettiar — Peti¬ 
tioner v. P. KL. S, Nachiappa Chettiar 
and others — Respondents . 

ifi C q V iq4? e ^' PetD ‘ 54 o 0f 1948 * Decided 0Q 
D/- 6-1 1948 reV,6e 0 Sub-judge, Coimbatore, 

Hindu Law — Joint family — Manager entering 
into partnership with strangers — Junior members 
have no right to interfere with partnership and 
cannot bring suit for dissolution — Suit by junior 
member against managing member and other 
partners for partition and accounts of assets of 
amiiy in firm and for appointment of receiver 
-Order directing inventory and inspection of 
accounts against other partners at instance of 
junior members cannot be made. 

. , Where tbe paging member of a joint family enters 

«^fif ar 5i ne -5 h i P Wltb .^angers, the other members, 
whether divided or undivided cannot interfere with the 

partnership and cannot maintain a suit for dissolution 

of the partnership : 5 A. I. R. 1918 Mad. 37, Foil. 

Hence, in a suit by tbe junior members against the 
managing member and other partners for declaration 
that they were entitled to a half share in the assets of 
the firm, for an aocount against the managing member 
in respect of the assets and realisations of the family in 
the partnership, for payment to the plaintiff of their 

, and /°- r a PP° lnfcment 0* a receiver with 
J* , h,m i° inat,tute a suit ,or dissolution of the 
partnership for the purpose of getting in the assets it 

d be wron g principle to allow the plaintiffs to 
ask the other partners for an inventory and inspection 
of the accounts merely because they susneet nr orQ 
diKat'afled with the conduct of their managing member 
Until either the other co-parceners have, or the receiver 
appointed in the suit, baa been given the rS to 
maintain the suit against the other partners orders 
should not be made against the other partners at the 

of , tbe , J an,or members which in effect will 
allow them to interfere with the affairs of the partner 

Case referred [Para 2] 

\. 09, Gan^ayya 4 v 4 ^ 3? 1 43 

A. C. Sampath Iyengar — for Respondents. 

Order—The order which is sought to be 
revised was an interlocutory order made by the 
Principal Subordinate Judge of Coimbatore in 

N °* 278 ° f 1947 directing that a commig. 

sioner shouid be appointed to take an inventory 

° ST/?* ° f the firm of which certain 
of the defendants, including defendant 2 were 
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partners, including the monies collected by 
defendants 2, 11 and 12. The petitioner here is 
defendant 2, in the suit. The suit was brought 
by the plaintifis, who are junior members of 
the family of which defendant 1 is the manag¬ 
ing member, for a declaration that the plaintiffs 
were entitled to a half share and defendant 1 
to the other half share in the partnership assets 
of the firm of which defendants 1, 2 and others 
were partners; for an account against defen¬ 
dant 1 in respect of the assets and realisa¬ 
tions of the family in the partnership; for pay¬ 
ment to the plaintiffs of their half share; and 
for the appointment of a receiver with directions 
to him to institute a suit for dissolution of the 
• partnership for the purpose of getting in the 
assets. In making his order the learned Sub- 
orcinate Judge referred to the fact that written 
statements had not been filed in the suit and 
observed that at that stage it would be prema¬ 
ture to go into the question of the maintain¬ 
ability of the suit, as against defendant l and 
the other partners. He directed the appointment 
of the Commissioner to inspect the accounts and 
take an inventory because he accepted the con¬ 
tention of the plaintiff’s that the defendants had 
been selling the properties. In my opinion, the 
learned Subordinate Judge should not have 
made an order of this importance as against the 
petitioner and the other defendants affected 
unless he was satisfied that they were necessary 
parties to the suit. Even if no written statements 
had been filed, defendant 2 filed a counter affi¬ 
davit to the application in which he stated that 
he was not a proper party and that the plaintiff's 
had no right to be granted inspection of ttfe 
partnership accounts. 

[ 2 ] A contract of partnership entered into by 
the manager of a joint Hindu family with 
strangers does not ipso facto make the other 
members of the family partners; and not being 
partners, the other members whether divided or 
undivided cannot institute any suit in respect of 
the partnership e. g., a suit for dissolution of 
partnership. This was decided in 41 Mad. 154 1 
by a Full Bench of this Court. In that case 
Kumaraswami Sastriar J. pointed out what was 
the proper procedure to be adopted by a junior 
member of the family when the managing 
member refuses to take proceedings against his 
partners. The learned Judge observed: 

If be refuses or neglects to do so their remedy is to 
treat the interest of the coparcener io the firm as joint 
family assets and to sue for partition. In such a suit the 
assets can be realised by the appointment of a receiver 
who as representing the partner coparcener can by 
appropriate proceedings get in what may be due to him.” 

To suoh a 6uifc it does not seem that the partners 
who are not members of the joint family are 
necessary parties at all. It is not necessary, 


however, to decide the question in this petition. 
There may be reasons, why they should be 
joined as parties which do not appear from the 
application for inspection and an inventory and 
the issue may be decided in tbe suit. As far as 
the order directing tbe appointment of tbe Com-i 
missioner to inspect and take an inventory is 
concerned it seems to me clear that it was wrong 
and should not* have been made. On principle, 1 
as laid down in 41 Mad. 454, 1 the other members 
of the coparcenary, whether divided or undivided! 
cannot interfere with the partnership entered; 
into by the managiDg members of the family ;| 
and if they cannot interfere with the partner¬ 
ship and cannot maintain a suit for dissolu¬ 
tion of the partnership it seems to me that it 
would be wrong in principle to allow them to 
ask the other partners for an inventory and 
inspection of the accounts merely because they 
suspect, or are dissatisfied with, the conduct of 
their managing member. Until either the other* 
coparceners have or the receiver appointed in 
their application, has been given the right to 
maintain a suit against the other partners it 
does not seem to me that orders should be made 
against the other partners at tho instance of the 
junior members which in effect will allow them 
to interfere with the affairs of the partnership. 
The petition is therefore allowed with costs. 
c.r.k /k.s. Revision allowed . 


A. I. R. (38) 1948 Madras 492 [C. N. 242.] 

Govinda Menon J. 

0 

In re Arunachala Goundan and others — 


Appellants. 

Criminal Revn. Nos. 557 and 558 and Cri. Revn. Petn. 
Nos. 453 and 454 of 1947, Decided on 18*2 1948. to 
revise orders of Sub Divisional 1st Class Magistrate, 
Namakkal, D/- 26-5*1917. 


(a) Criminal P. C. (1898), S. 537 -Accused arres- 
d in night and kept in police custody from 
orning next day to evening— Accused presented 
:fore Court after court hours — Trial commenced 
id closed at night same day — Trial held vitiated 
. Plea of guilty held could not be accepted — 
riminal P. C. (1898), S. 340. 

The accused who were arrested in ‘J® 

)m the early hours of the morning of the next day 
police custody. On tbe very day they were produced 
ter court hours, before the Court. The trial common- 
I thereafter and wos closed at about 91..M. ine 
;used did not ask for time to engage counsel or pro- 
t against the undue haste They pleaded guilty and 


Held, that the Courts of Criminal law are expected 

to function without any semblance of police or prose- 

cution interference and even if the case was important 
and urgent to the prosecution, the Magistrate was no. 
within his powers in beginning the trial after cour. 
hours. Whether the accused persons protested or no. 
was not a matter which was material. Except under 
very abnormal and unusual circumstances, no Court is 
justified in taking up and proceeding with the trial ot 


* 
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& orimin&l case after the usual Court hours. Lawyers 
are not expected to attend Court at such unusual times 
and parties or witnesses cannot be compelled apart 
from their express desire, to attend Court out of nor¬ 
mal hours. It may very well be and is proper that a 
case which has been started during the working hours 
of the day, may be prolonged after office hours under 
exceptional conditions but that would not justify a 
Court in initiating trial or enquiry long after 5 P. M. 
and continu-ng the same at a stretch till 9 P. M Such 
being tbe case the entire proceedings were vitiated and 
the plea of guilty could not be accepted at its face 
value. [Paras 5 & 6 ] 

Annotation : (’46-Com) Cr. P. C , S. 537 N 25. 

(b) Criminal P. C. (1898), S. 412 — Trial before 
2nd Class 'Magistrate — Conviction on plea of 
guilty Appeal on merits is maintainable. 

Appeal on merits is maintainable in case of convic¬ 
tion upon a plea of guilty when the trial was before a 
Magistrate of the second class: 22 Bom. 759, Rel. on. 

[Para 7] 

Annotation:(’46-Com) Cr. P. C., S. 412 N. 1, Pt. 13. 

(c) Criminal P. C. (1893), S. 412 — Does not 
apply to revisions before High Court. 

The provisions of S. 412 are not .applicable to revi¬ 
sions and the powers of the High Court are not at all 
curtailed or circumscribed by this section. The provi¬ 
sions of S. 412 do not forbid the High Court in revi¬ 
sion from exercising just as wide powers as if there 
had been an appeal and therefore the powers of the 
High Court in dealing with applications in revision 
where the accused has pleaded guilty are as ample as 
if an appeal on the merits had been entertained: 30 
A. I. R. 1943 Pat. 313; 14 A. I. R. 1927 Bom. 67 
and 17 A. I. R. 1930 Rang. 349, Rel. on [Para 9] 

(d) Criminal P. C. (1898), S. 439 — Trial held 
vitiated and conviction set aside — Ordering of 
retrial is not obligatory. 

The usual procedure to be followed in cases where 
an accused person has been convicted on a trial which 
the appellate or revisional Court considers to be un¬ 
fair, improper or irregular, is to set aside the convic¬ 
tion and order a fresh trial. But such need not always 
bo the rule and a retrial need not be ordered in the 
peculiar circumstances of a given case. (In view of 
special circumstances of the case the retrial was not 
ordered): 6 A. I. R. 1918 Pat. 582; 17 A. I. R. 1930 
Nag. 255; 12 A. I. R. 1925 All. 305 and 21 A. I. R. 
1934 Lab 648, Rel on. [Para 10] 

. Annotation: (’46-Com) Cr. P. C. S. 439 N. 25a. 

(e) Criminal P. C. (1898), S. 423 — Conviction 
set aside — Retrial not ordered — It amounts to 
discharge. 

When once an irregular or improper conviction has 
been set aside as void and a fresh trial is not ordered 
it amounts to the discharge of the accused. 

[Para 11] 

Annotation : (’46-Com) Cr. P. C., S. 428 N. 23. 

Cases referred :— 

2 Kn! 2 T 7 B A m, T 76 n’ ?a ™ n ' EmpreS3 v. Kalu Dosan. 

32 c? T 7 t 9n R L A? ; i 980 ?•“* 349 : 128 l - C. 8*5 : 

206 » Hussain v. Emperor. 

3. ( 27) 14 A. I. R. 1927 Bom 67 : 28 Bom L R 
1023 : 97 I O. 668 : 27 Cr. L. J. ll^^Shnnilai 
Hargovan v. Emperor. 

4 44*C?L 8 °t Rni X ir\ 194 ! P !*' 313208 L °- 639 = 
44 V*: L - J * 801 ' Knshnachandra v. Emperor. 

S, ( 18) 43 I. C. 109 : 3 Pat. L. W. 224: 5 A.I.R. 191 a 
® 8 ^ : 19 Cr. L. J. 77, Bhaso Singh v. Emperor 
®* Jl 3 °) 17 A - R 1930 Nag. 255 : 124 I. C. 619 • 
31 Cr. L. J. 705, Girdhari v. Emperor. 


7. (’25) 12 A. I. R. 1925 All. 301 : 86 I. C. 222 : 
26 Cr.L. J. 734, Tufail Ahmed v. Emperor. 

8 . (’34) 21 A. I. R. 1934 Lab. 618 : 153 I. C. 1034 : 
36 Cr. L. «T. 469, Kundal Lai v. Emperor. 

N. Somasundaram and P. S. Kaxlasam— 

for Appellants. 

The Public Prosecutor — for the Crown. 

Order.— It is more convenient to deal with 
these cases by one and the same judgment as 
the facts are, to a large extent, interrelated and 
four petitioners are common in both. In Cri. 
R. C. No. 557 the petitioners have been convicted 
of the offence of assaulting a public servant in 
the discharge of his duties, au offence punisha¬ 
ble under 8. 353, Penal Code, and petitioner 
1 is sentenced to rigorous imprisonment for 
five months and the others to rigorous imprison¬ 
ment for four months. In cri. r. c. no. 55S 
the 57 petitioners of whom petitioners l to 4 are 
the same as in the previous case, have been con- 
victed of an offence under 8. 147, Penal Code, 
and sentenced to rigorous imprisonment for 
four months each. In the case of petitioners 
who are common to both, the sentences are to 
run concurrently. 

T 2 ] The circumstances under which the peti¬ 
tioners were convicted are rather unusual and 
peculiar. In Cri. R. c. No. 557, the first informa¬ 
tion report dated 31-3-1947, and the charge sheet 
were filed before the Stationary Sub-Magistrate 
INamakkal, on 1-4-1947 and the petitioners were’ 
produced from police custody in the Sub-Magis- 
trate’s Court late in the same evening, the trial 
started after 5 p. m. and ended at about 9 P. M. 
Awarding to the first information report, the 
offence took place on 31-3 1947 at 6 p. m. The 
arrest of the petitioners was in the early hours 
of the morning of 1-4-1947 at the village of 
biviyampalayam and they were taken to the 
police station at Namakkal immediately there- 

« i J, Seen f / 0m the i^gment of the trial 
Court, the filing of the charge sheet, the appre- 

hension of the accused, the commencement of 
the trial, the close of the trial and the passing of 
sentence were all on the same day i. e., on l.i 
1947. According to the same judgment the peti- 
tioners pleaded guilty of the offence and were 
convicted on their own plea. 

[3] In revision it is contended that the undue 
haste and precipitancy with which the entire 
proceedings were gone through resulted in a 
serious miscarriage of justice as the accused had 
no opportunity to defend by availing the a=sis 

haUhe t C °r eI - Theret ° re ' the 4umenf* 
nW S -Ik W “ lmproper an< 3 irregular, the 
plea of gmlty was not the result of voluntary 

volition on their part but that the petitioners 

3*“ a V , ei ? te / rified and panic-stricken state 

and did not, in fact, want to plead guilty but 
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claimed to be tried. In cri. R. c. No. 553 also, the time when the petitioners were produced before 
same grounds are alleged, viz., that the 57 peti- the trial Magistrate and what time was taken 
toners were taken in a lorry at night to the for the enquiry; but from the judgment Of the 
Namakkal police station; that they were all kept lower appellate Court one can infer that the 
under police custody; that at about 5 p. M. on cironmstances attending the arrest and the trial 
1-4.1947, were made to sit in the open space on are not very different from what is stated by 
e eastern side of the compound of the Magis- the petitioners' advocate and in the affidavit filed 
la e s Court at Namakkal and that they were in the lower appellate Court. It may be safely 
not allowed to talk to each other being under concluded that from the early hours of the 
s net police guard. At about 8-30 p. M. the morning of 1st April 1947, the petitioners in both 
Magistrate took up the enquiry, examined the these cases were in police custody at the 
few witnesses for the prosecution and recorded Namakkal police station, that they were produ- 
the accused’s plea. On account of the fear and ced before the Court after court hours, the trial 
panic in the minds of the petitioners, they could commenced thereafter and was closed at about 
not even collect their thoughts and give coherent 9 p. m. Granting that the petitioners did not 
answers. The learned counsel, further, contends ask for time to engage counsel or protest against 
that the enquiry after court hours, without the the undue haste with which proceedings were 
consent of the petitioners is illegal and irregular pushed through, I am unable to hold that the 
and has caused serious prejudice and grave mis- action of the trial Court is, in any way, justified, 
carriage of justice. Courts of criminal law are expected to function 

[4] The learned Sub-Divisional Magistrate, without any semblance of police or prosecution 
Namakkal, who heard the appeals in both these interference and even if, as the learned appellate 
cases, states in his judgment that the trial was Magistrate finds, the case was important and 
commenced immediately after the accused were urgent to the prosecution, the sub-Magistrate 
produced before Court at the instance of the was not within his powers in beginning the trial 
prosecution to whom the case was very impor- after court hours. Whether the accused persons 
tant and urgent and as such the prosecution protested or not is not a matter which is mate- 
were very anxious to get on with the enquiry rial. At any rate, for the purpose of the present 
without any delay. The learned Magistrate then case, I am prepared to take it that the accused 
proceeds to state that the petitioners, evidently did not ask for time to engage counsel or pro- 
had no objection to the course adopted as they test against the hasty manner in which the trial 
did not want further time or ask for any ad- was proceeded with. Even then, it seems to me 

journment. Nevertheless it is not stated that that the trial should not have been conducted 

the petitioners prayed for the trial to be taken up in the early part of the night as has now been, 

immediately. Mere silence or acquiescence on done. The offence was a serious one and the 

the part of the petitioners in those circumstan- accused persons, 57 in number, were all of them 

ces, has been interpreted by the Magistrate as villagers arrested the previous night and brought 

the consent of the petitioners for holding the to the police station immediately. Except under 

trial during these out of court hours. The lear- very abnormal and unusual circumstances, no 

ned Magistrate also holds that the petitioners Court is justified in taking up and proceeding 

had no time to consult or engage counsel. with the trial of a criminal case after the usual 

[5l La view of the memo filed by pleader for court hours. Lawyers are not expected to attend 
the petitioners in Cri. R. c. 657 before the lower Court at such unusual times and parties or wit- 
appellate Court and the affidavit of one Sellappa nesses cannot be compelled apart from their ex- 1 
Goundan, I thought it advisable to call for a press desire, to attend Court out of normal 
report from the trial Court as to what actually hours. It may very well be and is proper tbat a 
happened. But unfortunately the trial Magis- cose which has been started daring the working 
trate had been transferred and his successor was hours of the day, may be prolonged after office 
not able to state anything personally but sub- hours under exceptional conditions but . that 
mitfced a report received by the Magistrate from would not justify a Court in initiating a trial 
the Inspector of Police, Namakkal, about the or enquiry long after 5 P. M. and continuing 1 
oircumsfcances attending the arrest of the accu- the same at a stretch till 9 P. M. 
sed. I have carefully perused the police report C6l Such being the case, the entire proceed-, 
as well as the affidavit by the petitioners’ rela- ings have been vitiated. The accused have not, 
tion SeUappa and the memo filed by the peti- had a fair or proper trial and in these circum-f 
tioners pleader in the lower court. It seems to stances the plea of guilty cannot be accepted at 

me that the procedure adopted by the trial its face value. Two questions of law, then, arise, 

Magistrate was unusual and irregular. The on these conclusions and they are, whether the 
po ice report does not definitely state the exact petitioners can go behind their plea of guilty and, 
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Criminal P.C., it was open to an accused person 
to raise the plea that he had been wrongly 
convicted, even though he pleaded guilty in. 
the trial Court, at the time when the mat¬ 
ter come3 up in revision before the High 
Court. This means that the provisions of s. 412 
are not applicable in revision and the powers 
of the High Court are not at all curtailed or 
circumscribed by this section. The provisions of 
S 412 have never been considered as forbidding 
the High Court in revision from exercising just 
as wide powers as if there had been an appeal 
and therefore the powers of a High Court in 
dealing with applications in revision where the' 
accused has pleaded guilty are as ample as if an 
ppeal on the merits had been entertainable 

< vlde MM »t. 313*). As already stated I 
do not feel justified in accepting the plea of 
guilty of the accused circumstanced as they were 

sir *" “• pi “ ~ »«■ 

tiuraiid^throrferroftte'wef 1 fafa 

trial should be ordered. It is not d^putd Z 

tbe peWioners have already undergone a period 
of 36 days in prison before they were 

Mr^^So !* ne “ SSSary now t0 order a retrial 
Mr. N Somasundaram urges that the interests 

of justice do not require further trial and tl 1ft 

learned Public Prosecutor agrees thnf if • 

tirely left to my discretion to order a further 

^ 0r nofc - The usuaI Procedure to be followed 
in cases where an accused person hnq Unn 

victed on a trial which the aDDellaf* n . COn ’ 
Court considers to be unfair imr, F reviSl0na ^ 
plar, is to set 

obw.rvwI a, follows ■ ° tbfl Palnrt 

wpseiwsai-fe■» 

that they have in various nstal Jfl d ° Wn on the 
over a month’s rigorous ts served something 

other of the convSl ° ne 

are urged on this account to disalbw fnro m and We 
jogs. On behalf of the Crown it is urJs tu®* proceed - 
is one of some importance and that d fh that tbc case 

should not be acquitted merely on ae™ ^ . a PP ,ic ante 

gQlunt-.es which have taken pface It , the ir ™- 

was a serious riot, but apparently no tbat the re 
done to any one. As already stated tb?° US ,njur J w «s . 

Jraass-t i&insfs 

isiss. 

Lide'the e, con e vicUo r nsof , 0 ^ t a iS 

they be released.’’ * the a PP e ^nts and direoTtha 
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if that is to be allowed, a retrial of the cases is 
of necessary at all. 

[73 On the first point 8. 412, Criminal P. C., 
is the provision of law dealing with it. It runs 
as follows: 

"Notwithstanding anything hereinbefore contained, 
where an accused person has pleaded gu'lty and has 
been convicted by a Court of Session or any Presidency 
Magistrate or Magistrate of the first Class on such 
plea, there shall be no appeal except as to the extent 
or legality of the sentence.” 

In the present Code the prohibition against an 
appeal except as regards the extent or legality 
of the sentence when an accused is convioted on 
his own plea of guilty, is restricted to the con¬ 
viction by a Court of Session, Presidency Magis¬ 
trate or a Magistrate of the first class. In the 
Code of 1892, this prohibition was only to a 
conviction by a Court of Session or a Presidency 
Magistrate. The words “Magistrate of the first 
class” were added when the Code was amended 
in 1898 Therefore the trial Court in the present 
case being a Magistrate of the second class, an 
appeal will lie not only on the question of sen- 
tence but also on the merits of case as well. The 
appellate Court has ample power to go into the 
evidence and find out whether the proper pro¬ 
cedure has been followed and whether the appel¬ 
lants had a fair and proper trial. 

[8] I have been able to find out authority 
also from reported decisions fortifying the above 
view of mine. In 22 Bom. 759 , 1 Parsons and 
Ranade JJ have held that where the accused 
p eaded guilty to an offence before a Magistrate 
of the first class and was sentenced by him 
the Sessions Judge was competent, on appeal by 
the accused, to deal with the whole appeal both 
on facts and on law. The seotion as it stood 
then, exempted a eonviotion by a Court of Ses 

sion or a Presidency Magistrate alone and not 

by a First Class Magistrate. Therefore there is 
clear authority for the position that on the sec 

llv et i“, d \” 0W ' in the abaenc ® of a second 
class Magistrate being included in the category 

0 Courts from which no appeal lies in a case 

of convic ion on a plea of guilty, it is open to 

the appellate Court and to this Court in revi 

sion to go into the matter both on facts and law 

:rno fi t nd l° Ut 7 h0ther thB "-"lotion w“ right 

845,‘ it t been mZnZ thfri VV °' 
in revision is not bounX £*2 Crimea,' pV 
but may examine the record for , 

seeing whether the applioant a f have ° f 

trial and whether their plea of euiltvwlu 

on a proper conception of the fads * baSed 

. l9J To the same effect is thA • 

^Faw^u'r^th 7 whom^Sad^avkar 2 j" 

agreed was of the view that in view^f s. 412 ' 


4 V v < 

This decision was follnnm^i • 

255 ’ 6 Where ik * “at* thft In a A ca£ 
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a necessary consequence of setting aside the con- 
viction on the ground that it was void there 
should be a re-trial, in the special circumstances 
of a particular case, viz. that the applicant has 
served out more than half the sentence, the pro. 
per thing would be to accept the prayer of the 
applicant that there should be no retrial. 
Mukerji J. in A. I R. 1925 ALL. 301, 7 in setting 
aside a conviction on the ground of its being 
contrary to the provisions of S. 239, Criminal 
P. C , did not order a retrial. That such proce¬ 
dure is also prevalent in Punjab is seen from 
A.I.R. 1934 Lab. G48, 8 where Sir Shadi Lai C. J. 
after finding that the trial was vitiated by the 
fact that the accused was not examined under 
S. 342, Criminal P. C., after the prosecution wit¬ 
nesses were recalled for cross-examination, 
considered it unnecessary to order a retrial as 
the accused had already undergone the expense 
and worry of a trial and it w T as not desirable to 
expose him to any further trouble and expenses 
even though he may be guilty of an offence for 
which he has to be tried. I am in perfect agree¬ 
ment with the view enunciated in these pro¬ 
nouncements, even though the result of the 
setting aside, according to me, amounts only to 
a discharge. 

[Ll] Looking at the statute itself it is clear 
that the words of S. 423, Criminal P. C., dealing 
with the powers of an appellate Court are suffi¬ 
ciently wide to cover a case like this. Learned 
counsel also urges that in S. 423 (l) (b) the 
words “reverse the finding and sentence, and 
acquit or discharge the accused” imply that an 
appellate Court or a Court of revision can refuse 
to order a fresh trial and thereby discharge the 
accused. It seems to me that when, once, an 
irregular or improper conviction has been set 
aside as void and a fresh trial is not ordered it 
amounts to a discharge of the acoused. 

[12] For the reasons above stated, lam of 
the view that since nearly a year has elapsed 
from the date of the alleged offence and also 
on account of the period of sentence which the 
petitioners have already undergone it is unneces- 
sary to order fresh trials. These petitions are 
therefore allowed and the convictions and sen- 
tences are set aside. 

c.r.k. /r.g.d. Petitions allowed. 


A. I. B. (35) 1948 Madras 496 [C. N. 243.] 

Clark J. 

In the matter of Pm. N. V. Viswanathan 
Chettiar and others of Uma & Co. — Insol¬ 
vents. 

l 0 W°ns Nos. 493 to 495 of 1947, Decided on 

presidency Towns Insolvency Act (1909), Ss. 36, 
37 — Order under S. 36 is governed by O. 16 Civil 
J>. C—Civil P. C. (1908), Q. 16. V ' ^ 1VU 


Order under S. 36 summoning persons capable of 
giving evidence of insolvents dealing with his property 
is governed by 0. 16, Civil P. 0.: O. S. Appeal No. 30 
of 1917, Foil.; 15 A.I.R. 1928 Mad. 856, Disting. 

[Para 1] 

Cases referred: — 

1. (’28) 54 M. L. J. 715 : 15 A. I. R. 1928 Mad. 856 : 
110 I.C.' 606, In the matter of Abdul Rahim Sahib &Co. 

2. (’23) 27 C. W. N. 370 : 10 A. I. B. 1923 Cal. 427 : 
82 I.C. 76, In re Dinaram Somani. 

The Official Assignee in person. 


Order_I am satisfied that the issue of sum¬ 

monses in these matters is governed by O. 16, 
Civil P. C. Section 36, Presidency Towns Insol. 
vency Act, empowers the Court to summon be¬ 
fore it 


“any person known or suspected to have in hia posses¬ 
sion any property belonging to the insolvent, or sup¬ 
posed to be indebted to the insolvent or any person 
whom the Court may deem capable of giving informa¬ 
tion respecting the insolvent, his dealings or property.’' 

Section 37 provides that in such cases the Court 

“shall have the same powers to issue commissions and 
letters of request for the examination on commission or 
otherwise of any person liable to examination under 
S. 36, as it has for the examination of witnesses under 
the Code of Civil Procedure, 1908.” 

In Original Side Appeal no. 80 of 1917 (unre¬ 
ported) Sir John Wallis C. J. and Oldfield J. 
held that these two sections (S3. 36 and 87) read 


with the Original Side Rules applied O. 16, Civil 
P. C., to orders under s. 36. The learned Master's 
difficulty arises from a decision made 11 years 
later by Waller J. in 54 M. L. J. 715. 1 The case 
decided by Sir John Wallis C. J. and Oldfield J. 
concerned an application for the issue of sum- 
mons under S. 86 for the purpose of securing the 
production of certain books of account, papers 
and statement. The case disposed of by Waller J. 
was one wherein a summons was required to 
secure the attendance and examination of a per¬ 
son alleged to be a debtor of the insolvent. In 
the earlier case, after holding that O. 16, Civil 
P. C., applied to such cases, the Bench held that 
R. 19 bad no application to a case where the 
summons sought was one for production of 
documents and that accordingly the two-hundred 
mile rule would not operate. This decision ap¬ 
pears to have been referred to before aller J. 
but he held it to have no application in the case 
before him which concerned the ^ 

a person who vis-a-vis, 
was in the position of a litigant and not a 
witness.” Such a distinction cannot be made in 
respect of the applications which I am now 
considering which were applications for the exa¬ 
mination of persons capable of giving evidence 

of the insolvent’s dealing with his , 

am satisfied that the matter is concluded by toe 

decision of the Bench. , th 

[2] The Official Assignee has urged tbaf m 

correct view is that taken by Greavefl J- 
o. w. N. 370. 3 He nrges that the apphc ft ]0D 
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dated 21-7.1947, and the respondent as already 
mentioned, purported to allow this appeal. The 
petitioners state that the appeal was not com- 

a t a 4- a m ___"i j l ^ « 


O. 16, R. 19 to applications under s. 36, Presi- 
denoy Towns Insolvency Act, must necessarily 
operate to limit the jurisdiction of the Court. It 
is, of course, well-settled law that jurisdiction 
extends throughout the province. He contends 
that s. 37 can be regarded only as an enabling 
section. These arguments do not commend them¬ 
selves to me but it is unnecessary for me to exa¬ 
mine them as I am bound by Bench decision, to 
which I have already referred, 

C.R.K./R.G.D. Order accordingly. 

A. I. R- (35) 1948 Madras 497 [G. N. 244.] 

Rajamannar Offg. C. J. and 
Satyanarayana Rao J. 

In re The French India Central Trans¬ 
port Ltd .— Petitioners . 

Civil Miso. Petn. No. 1431 of 1948. Decided on 
11-3-1948. 

Certiorari — High Court, jurisdiction to issue_ 

Subject matter outside jurisdiction, though office 
of Central Road Traffic Board, whose order is 
sought to be quashed, situated in Presidency Town 
—High Court has no jurisdiction to issue. 

Where the subjeot-matter is entirely outside the 
jurisdiction of the High Court, the High Court has no 
jurisdiction to issue a writ of certiorari to quash the 
orders passed by the Central Road Traffic Board 
Madras, even though the Board has its offices in the 
Presidency Town : 30 A. I. R. 1943 P. C. 164, Expl, 
and J oil, [Para 3] 

Cases referred: — 

*•('(1944) Mad. 457 : 30 A. I. R. 1943 

P. C. 164 : I. L. R. (1944) Kar. P. C. 119 : 70 I A 

129 : 210 I. C. 239 (P.C.), Ryots of Garabandho v. 

Zamindar of Parlakimedi. 

l? 901 ) 1901 c - 495 : 70 L. J P. C. 76 : 85 L. T. 

289 : 50 W. R. 139, Quinn v. Leathern. 

Dr -y- K * John °f Messrs John & Row and A. 

D Souza — for Petitioners. 

i • i • . * ( ^ C. J. — This is an ap¬ 

plication for the issue of a writ of certiorari to 
call for the records of the Central Road Traffic 
Board, Madras, and quash its order dated 
22 1.1948 purporting to allow an appeal by N. V 
Bashyam Reddiar and cancelling the order 
passed in favour of the petitioners by the Re. 
gional Transport Authority, Vellore. The subject 
matter of this application is a transport service 

rom Cuddalore to Pondicherry, and the Z? 
tionera appl.ed on 1-10.1946 for permits to run 

T ° b ““ 3 ( °? ^, ak r ° nte ' 0n 21-7-1917 the Regional 
Transport Anthor.ty permitted the petitioners to 
run two buses on the route for a period of four 
months. On the expiry of the period covered by 
these permits again on 8.12 1947 two temporary 
permits were issued for the period from 4-12 1947 
to 3-4.1948. Meanwhile, one Bashyam ReddiL 
proprietor of another transport service preferred 
an appeal to the respondent board against the 

ms M/83 h : c ! egi0nal TraD3port Auth °"* 
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petent and the respondent board had no juris¬ 
diction to entertain and allow it. 

[ 2 ] The main question for consideration is, 
assuming that the respondeat board acted with¬ 
out jurisdiction, whether this Court can issue a 
writ of certiorari in view of the decision of the 
Judicial Committee in I.L.R. (1944) Mad. 457 . 1 

[3] Dr. John, the learned advocate for the 
petitioners, contended that the decision of the 
Privy Council need not stand in the way of this 
Court issuing the writ. Having regard to s. 212, 
Government of India Act, 1935, as adapted by the 
India (Provisional Constitution) Order, 1947 , the 
learned advocate had necessarily to abandon 
the position which he was inclined to take up in 
the first instance that the decision of the Privy 
Council as such is not binding on this Court. 
But he contended that each case was only an 
authority for which it actually decided and that 
every judgment must be read as applicable to 
the particular facts proved or assumed to be 
proved in that case, relying upon the speech of 
the Earl of Halsbury L. C. in 1901 A. c. 495 . 2 
It appears to us, however, that what the Judi¬ 
cial Committee decided in I. L. R. ( 1944 ) Mad 
457 was as regards the limitation on the juris¬ 
diction of this Court to exercise powers which 
devolved on it from the Supreme Court. Their 
Lordships went into the question elaborately 
and pronounced on the soope of the jurisdiction 

u-°u ?, upreme Cour t itself possessed and 
which this Court as its inheritor now possesses. 
In the case before their Lordships, the Board 
of Revenue whose order was sought to be 
quashed was situated within the limits of the 
Presidency Town, but that circumstance was 
not held to be the deciding factor on the ques. 
tion of jurisdiction. There are two passages in 
the judgment of Viscount Simon L. C. which 

m our opinion contain the decision of the Privv 
Council in that case: ^ 

the^Pre£ddenc5f )f ^wn° U and aS in a, thJ 9 n^ a ^ t ° ffices in 

Collective Board, which made the orde^ o^mplSd th f 8 
issued this order in the town On tha 

Hi8h ‘° the 8 

north of the province? in ‘he 

the question of jurisdiction must be° regarded 

substance and that it would nnt ®« arcled *3 one of 

competence of theSupTeme^Court to "^5? the 
over such a matter aa the present hv i Junsdlction 
to the Board of Revenue on ihl l certl0ra n 

in the town. Such a v?ew wodd ^ ,OCatioQ 

Supreme Court in the maffo 8 i ve Jf risd,ot, °n to the 
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[4] Learned counsel argued that though this 
decision may be binding in respect of orders 
passed by the Board of Revenue, it would not 
apply to a case where the order is passed by a 
body like the Central Road Traffic Board be¬ 
cause, though this may logically follow, law is 
not always logical. But we do not agree that it 
is only by a logical extension of the rule laid 
down in 1 . L. R. ( 1944 ) Mad. 457 1 that this 
Court can be held not to have jurisdiction to 
issue a writ of certiorari in the present case. It 
is by the actual application of what was decided 
in the case before the Privy Council that such a 
conclusion follows. Wbat wa3 decided by their 
Lordships was the scope and conditions of the 
exercise of jurisdiction by this Court in the 
matter of prerogative writs. That decision must, 
therefore, govern all cases where there are appli¬ 
cations for the issue of such writs and this is 
certainly one such case. Applying, therefore, the 
tests laid down by their Lordships, it is clear 
that in this case though the respondent board 
has its office in the Presidency town, the subject 
matter is entirely outside the original jurisdiction 
of this Court, as it relates to a transport service 
in the mofussil.We hold, therefore, that the deci¬ 
sion in I. L. R. (1944) Mad. 457 1 directly precludes 
us from issuing the writ of certiorari which the 
petitioners seek in this application. The applica¬ 
tion is, therefore, dismissed. 

C.R.K./r.g.D. Application dismissed. 

A. I. R. (35) 1948 Madras 498 [C . N. 245.] 

Tyagarajan J. 

Syedamian Sahib — Appellant v. Janaki 
Ammal and others — Respondents. 


Held , that notwithstanding the order of “dismissal’* 
the previous application was not finally disposed of bat 
Btill pending and the subsequent application could pro¬ 
perly be considered to be a mere continuation or 
revival of the previous application : 20 A. I. B. 1933 
Mad. 418 (F. B.) and C. M. A. No. 115 of 1946, Foil* 
21 Mad. 257, Disting. [Para 9J 

Annotation : (’42-Com.) Lim. Act, Art. 182, N. 143.. 

CdS&S YCfCYTCd ! . 

1. (’33) 56 Mad. 490 : 20 A. I. R. 1933 Mad. 418 : 143 
I. C. 1 (F. B.), Tripura Sundaramma v. Abdul 
Khader. 

2. (’98) 21 Mad. 257, Suryanarayana Pandarathar v. 
Gurunada Pillai. 

V. Seshadri and K. S. Bamamurthi—lot Appellant. 

II. M. Halas'iyain —for Respondents. 

Judgment.—This appeal arises in execution 
proceedings and is from an order of the learned 
Subordinate Judge of Dindigul confirming the 
dismissal of an execution application by the 
learned District Muneif of Palni. The facts 
leading up to this appeal are the following. 

[2j The decree-holder who is the appellant 
before this Court obtained a decree in o. S~ 
No. 1417 of 1928 on the file of the District 
Munsifs Court, Udumalpet, for about Rs. 250C 
on 80-7-1929 against one Ayyathurai Mudaliar. 
The judgment-debtor died subsequent to this 
decree and an execution application E. P. No. 404 
of 1931 was filed on 16-7-1931 for attachment and 
sale of an item of property, R. S. no. 1194/2, and 
two other items. No question arises in this ap¬ 
peal as regards the two other items and the 
only question is with reference to the relief 
prayed for in respect of item R. S. No. 1194/2. 
Attachment of the property was ordered and a 
claim was filed by two persons, viz., Sornammal 
and her husband one Muthusami Mudaliar, both 
of whom had been impleaded as defendants 3 


Appeal Against Appellate Order No. 64 of 1946, 
Decided on 19-9-1947. against order of Sub-Judge, 
Dindigul, D/- 1-10-1945. 

Limitation Act (1908), Art. 182 — Revival of exe¬ 
cution application—Application for execution pur¬ 
porting to be “dismissed”—“Dismissal” was held, 
in circumstances of case, not final disposal of 
execution application — Subsequent application 
held to be one for revival or continuation of pre¬ 
vious application. 


The decree-holder filed an execution petition for t 
appointment of a Receiver to take possession of specifi 
property and for collecting the rents and profits there* 
A Receiver was appointed but his attempt to take de 
very of the property was obstructed. The decree-hold 
filed an application for the removal of obstruction. B 
it was dismissed on the ground that an application f 
a Receiver to take physical possession of the proper 
was incompetent. Following this dismissal, the app 
cation for execution was also purported to be “dismi 
sed but no reasons were given for such “dismissal 
Subsequently the decree-holder filed an execution a 
plication for the revival or continuance of thp #> a rli 
execution petition. It was found that the Receiver h. 
not been discharged and that the decree-hnlSpr J 
entitled to the assistance of the Court to r ea!fz e Tl 
rents and profits of the property ; 


and 4 in the suit. Their claim was on the footing 
that the property was not liable to be proceeded 
against in execution as the property of Ayyathurai 
and they were entitled to an interest in the pro¬ 
perty in their own right. The property originally 
belonged to one Sethurama Mudaliar who by a. 
deed dated 30-9-1883, Ex. P I gifted the northern 
portion of the property paimash 315 of the extent 
of 17^ kulis to Meenakshiamma], one of bis 
sisters. By another deed, Ex. P-2, dated 1-10-16S3 
he gifted the southern portion of the property 01 
the total extent of 20^ buli3 to another sister 
Thangathammal. Meenakshiammal died in 1919 
and on 3-8-1928 her sons, Muthuswami and Ayya¬ 
thurai, and Thangathammal, the donee under 
Ex. P-2, executed a deed of settlement Ex. 
P-3. According to the construction placed upon 
this deed by the High Court in proceedings insti¬ 
tuted, the result of thi3 settlement wa3 that tne 
income of the property became available for pay¬ 
ment to the creditors of Ayyathurai, the judg¬ 
ment-debtor, and a charge was properly created 


k 


1 


1948 


Syedamian Sahib v. Janaki Ammal (Tyagarajan J J Madras 199 


under the term of the document on the income. 
It was also held that notwithstanding the death 
of Ayyathurai, the oharge subsisted so long as 
the debts remained unsatisfied. Rukmani how¬ 
ever was not a party to this document Ex. P-3 so 
that prima facie as against her interest in the 
property no oharge would be created in respect 
of the income. The claimants contended on the 
construction of the document Ex. p-3 that on the 
death of Ayyathurai there was no attachable 
interest at all belonging to the judgment-debtor. 
This contention was upheld by the learned 
District Munsif who held that the death put an 
end to the rights of the creditors but at the same 
time allowed the claim only in so far as the 
interest of the claimants were concerned as 
Rukmani was not a party to the proceeding. An 
appeal was taken therefrom and the learned 
Subordinate Judge confirmed the order of the 
learned District Munsif. In a further appeal, the 
High Court held that the income stood charged 
for payment of the debts notwithstanding the 
death of Ayyathurai. However, before the learned 
Judge who dealt with the matter in c. m. S. a. 
No. 81 of 1934, the contention put forward on be¬ 
half of the appellant-decree-holder was apparently 
stated to be the right to attach an undivided 
moiety and on that footing the learned Judge in his 
judgment stated that the income of the undivid¬ 
ed moiety would be available for the creditor] 
But cl. 2 of the decretal order passed on the 
footing of the judgment stated as follows : 

t 0 3^ h6 - appellan .- herein (P laint '2) be at liberty 
to proceed in execution agaimt the income of the said 
item No. 1 and not against the corpus/* 

[ 2 a] The execution application No. 404 of 1931 
was dismissed. Subsequently, the decree-holder 
filed E. P. no. 227 of 1940 for the appointment 
of a Receiver to take possession of the southern 
portion of item No. (the land called Nadu Hanna 
land 9 acres 4o cents) and the prayer in the ap¬ 
plication was as follows : 

"It is therefore prayed that the Court may be pleaded 
to pass an order in consonance with the order of the High 

^ U Th n ^^- A> °* No ‘ 0f ? 934 d *«*«ng the following 
viz That the sum mentioned in this petition may be col¬ 
lected and paid by means of appointment of a Receiver 
^°“ a .y he authorised (a) to take possession of the 
properties ehown in the list filed along with this under 
S. 51, 0. 21, R. 11 and o. 40 R 1 Civil P P 

(orops)°8tand i ng therein toaeU Ihlm^ 

.t acar-sa S£2 

ing the leaio amounts by maintaining ^h» Dd colle0 . t ' 
relating to receipts and expense and by lurnuSThe 

t~d there/* 11 * ^ d <*° 3it “* ~“c^rt 

, / 31 , N ° t,ce of ^is application was served on 
defendants 2 to 4 and on their behalf the“r 
learned advocate would appear to have made 
the endorsement dated 17-7-1940 that he had no 


objection to the prayer asked for in the execu¬ 
tion application. One Mr. S. Krishnamurthi Iyer, 
a member of the Bar, was appointed Receiver in 
the first instance and as he prayed that he 
might be relieved from the receivership, one 
Mr. Arunachala Goundar, a member of the Bar, 
was appointed Receiver on 6-8-1940. The Receiver 
furnished security as required by the Court and 
filed a security bond which was accepted on 
21-8-1940. The decree-holder paid batta for deli¬ 
very of the properties mentioned in the execution 
application to the Receiver. The properties were 
not delivered to the Receiver as one Lakshmanan 
Chettiar obstructed delivery. On 29 8 - 1940 , an 
application, E. a. no. 300 of l9io, was filed for 
removal of obstruction and that application and 
the execution petition came on for hearing to¬ 
gether on various dates. On 5-3-1941, the applica¬ 
tion for removal of obstruction was heard and it 
was dismissed. The dismissal would appear to 
be on the ground that according to the judgment 
passed in c. M. S. A. No. 81 of 1934 by the Hi^h 
Court the decree-holder was only entitled to ask 
for the income of an undivided moiety being 
realised and that in consequence the application 
for a Receiver to take physical possession of the 
property and realise the rents and profits there¬ 
from was incompetent. Following the dismissal 

of E. A. No. 300 of 1940, the E. P. No. 227 of 1910 
was dismissed by order dated 6 - 3 - 1941 . An 
appual from the order refusing to remove the 
obstruction was taken to the learned Subordinate 
.Judge of pindigul who dismissed the appeal 
and a further appeal to the High Court would 

S" 5aS3J~ ll '™* “—“ 

proceedings have arisen : E. A. No. 182 0 t Zs 

of the appointment of a Receiver and n^L 

in it for the purple and with The polere stated 
in the said affidavit. In para. 13 of the nffi i 

seated ' as* foUows ; 6 aPP ' iC9ti ° D - ^ ^-hX 

possession of 9 acres 40 cents of^ 
share, the income alone erf the 1 “ nd ! v,ded half 
reached for the satisfaction of my dE 7 A p l ° b ° 
has to be appointed at least for A Receiver 

upon the said Lakshmanan Che tj ar toT** ° f l 0a,,in g 
share of the produce in respect ntil pay . up tbe ha, f 
elusive of the extent releasedto 

his possession and take necc^rv , 0thuvar ) i n 

h.m and file a salt, if necessary for th^ ^ 1 " 83 a = ainsfc 

Sl 1SWTK i’t llSVi-; 
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the said Lakshmanan Chettiar decline to pay the said 
income. 11 

[5] The learned District Munsif held that this 
application was incompetent and barred under 
the provisions of S. 48, Civil P. C., and that the 
previous application E. P. no. 227 of 1940 could 
not be considered as pending or in any sense 
capable of being revived. He further observed 
that steps should have been taken to amend the 
order of the High Court in c. M. S. A. No. 81 of 
1944 to make it read that the decree-holder was 
entitled to a charge not over the income of an 
undivided half share in S. No. 1194/2 but over 
the income of a specific portion of the survey 
field viz., an extent of 13 acres 40 cents lying to 
the south of the Wari Vaikkal mentioned in 
Ex. P-2. Actually, the property which passed 
under Ex. P-2 was the southern half which 
equated with reference to the total area was 
obviously roughly put down as a half before the 
High Court. In the counter affidavit filed by 
Muthuswami Mudaliar in E. a. No. 132 of 1943 , 
he stated in para. 2 as follows : 

“The northern portion is owned aud possessed by 
Rukmani Ammal, grand-daughter of Meenakshi Amraal 
and by several others in separato portions. Of the 
southern block, 9 acres 40 cents were owned by the 
said Lakshmanan Chettiar who has since parted 
away with his interest to a stranger and the rest of 
the extent is owned by the said Nataraja Othuvar.” 

[6] It is quite clear that the southern portion 
was the one over which title passed under Ex. P-2 
in favour of the settlee and it is not surprising 
that defendants 2 to 4 themselves assented to 
the appointment of a Receiver before the learned 
District Munsif. In fact, save as against Rukmani 
the decree-holder would prima facie be entitled 
to realise the income from the entire property. 
It must be noted, and it has been so found, that 
the obstructor Lakshmanan Chettiar had no 
right whatsoever in the property as the purchase 
by him at a court sale was lis pendens and so 
against him the decree-holder appellant is 
entitled to enforce all rights ^vhicb he could as 
against his judgment-debtor Ayyathurai. The 
result of the decision of the High Court on the 
construction of Ex. p-3 was that the corpus was 
not available to the creditor. This by no means 
negatives the right of the decree-holder to secure 
the rents and profits either by asking for a Re¬ 
ceiver taking physical possession of the property 
and letting it out; or collecting the rents and 
profits thereof from the tenants. The learned 
District Munsif having disposed of E. A. no. 300 
of 1940 purported to “dismiss” the execution 
petition also and this has been taken as a final 
decision come to on that execution petition dis¬ 
missing it on the merits and holding that the 
decree-holder was not entitled to the relief 
prayed for. The learned District Munsif also 


held that the decree-holder most be deemed to 
have abandoned the particular relief now sought 
for by him and that therefore E. p. no‘. 827 of 
I9a0 could not be revived. No case of abandon¬ 
ment has been argued before me and I fail to 
see how any question of abandonment arises. 
The learned Subordinate Judge in appeal upheld 
the trial Court’s order and dismissed the appeal. 

[7] Mr. Viswanatha Sastri appearing for the 
appellant contends that E. P. No. 227 of 1940 had 
not been finally disposed of and is capable of 
being revived. The prayer for the appointment of a 
Receiver to take possession of the property specifi¬ 
ed was coupled with a prayer that he should also 
be enabled to manage the properties for the bene¬ 
fit of the plaintiff till the decree was satisfied by 
leasing them and collecting the lease amounts. 
A Receiver was appointed'.and there is nothing 
on record to show that he was discharged. As 
I stated there was no reason why the Receiver 
should not have been there and then authorised 
to take steps for obtaining possession of the pro¬ 
perty in independent proceedings or in any case 
to collect the rents and profits, or damages for use 
and occupation, from the person in possession 
who had no higher rights than the judgment- 
debtor. No reasons were given for the dismissal 
of E. P. No. 227 of 1940. In a case like this, where 
I am satisfied that the decree-holder was entitled 
to the assistance of the executing Court to rea¬ 
lise the rente and profits of the property forming 
the subject-matter of the application, the ques¬ 
tion arises “what is the construction to be placed 
on order in E. p. no. 227 of 1940?” Mr. Yiswa- 
natha Sastri has referred to certain authorities 
in support of his contention that the execution 
petition should in circumstances like this, be 
considered pending and be dealt with by the 
executing Court. 

[8] In 56 Mad. 490 1 an execution application 
was dismissed for non-payment of batta, but in 
dealing with the question which arose for deci¬ 
sion, there are certain observations which are 
relevant. At p. 502, Sundaram Chetti J. observed 
as follows : 

“The principle of law dedacible from m long course 
of decisions seems to be that an application for exe¬ 
cution which has been finally and properly dismissed 
cannot be revived.” 

At p. 503 is to be found the following passage : 

“Where an execution petition can be deemed to have 
been not finally disposed of and can be treated as still 
pending in the eye of law, the subsequent execution 
application may be treated as one for the continuance 
of the former one. Where the former execution appli¬ 
cation was dismissed finally, but for some reason (not 
doe to any default or neglect on the part of the app* 1 " 
cant) which subsequently turned out to be untenable, 
the later execution application would be deemed to be 
one for a revival of the former one.” 

In passing I may observe that I am not pre- 
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pared to say that there was any default or 
neglect on the part of the decree-holder in this 
case. 

[9] Mr. V. Ramaawami Iyer appearing for 
the respondents contends that whether the order 
of dismissal made in E. P. No. 227 of 1940 was 
or was not justified, is not a matter whioh can 
be considered in this appeal. He argues that the 
only question is whether the execution petition 
was terminated finally. If it was, whatever may 
be the reason, it ought to be considered as not 
capable of being revived by the present appli. 
cation. He also contended that the application 
now made for revival is for a different relief 
from the one asked for in the previous applica¬ 
tion and even on that footing the previous peti¬ 
tion cannot be revived. He referred me to the 
decision in 21 Mad. 257 3 in which an execution 
application was dismissed, the applicant being 
relegated to a suit to establish his right. He did 
not file a suit but put in a fresh application for 
execution which was also dismissed. He there¬ 
after filed a suit, Obtained a decree in his favour 


and then filed an execution application prayinj 
for the revival of the previous application. I 
was held that the application was barred bj 
limitation. This is clearly a case where ai 
earlier execution application was dismissec 
expressly referring the applicant to a regulai 
suit. Obviously reasons were given for the dis 
missal and I am of the view that this decisior 
does not apply to the present case. I may refei 
to the recent decision in C. M. A. No. 115 of 194( 
to which I was a party sitting with the learned 
Chief Justice. In that case an application by e 
decree-holder was made for possession of twc 
items of properties purchased by him. Obstruc 
tion was raised with reference to delivery of one 
item of property and an application for th< 
removal of obstruction was made. The applies, 
tion for removal of obstruction was dismissed a; 
the obstructor claimed a right of residence during 
her lifetime. The decree holder was directed tc 
establish his right by a separate suit. Deliverj 
of the other item was given and the applicatior 
for delivery was “recorded.” The Court held 
that it was the duty of the executing Court tc 
direct such possession as could have been given 
to the decree-holder purchaser. Even though he 

eZZ \* ntik1 ?* V Ctual P^sion he was 
J? nH d , Symboll ? al Passion and the applies- 
* 0r d , e . llve fy of Possession was held pending 
and capable of bfeing revived. In my view in the 
present case there was, and could be, no’objec¬ 
tion, on the admitted facts, for the Receiver 
appointed, to realise the rents and profits from 
the person m occupation or to take proceedings 
against him. As already observed, a Receiver had 
been appointed and it does not appear he was 


discharged. This being so, it seems to me that 
the application which has now been filed, E. A. 
No. 132 of 1943, can properly be considered to bo 
a mere continuation or a revival of the previous 
application. I hold the order of “dismissal” 
passed on 6-3-1941 did not finally dispose of the 
application and that the application must be 
considered pending. In the light of this, I reverse! 
the judgments of the lower Courts and direct 
that the execution petition no. 227 of 1940 and 
the present application E. A. No. 132 of 1943 be 
taken on file and disposed of according to law 
by the appointment of a fresh Receiver if neces¬ 
sary and by directing him to take appropriate 
proceedings for realisation of the rents and 
profits of the property. The appellant will have 
the costs of this appeal and of the proceedings in 
the lower Courts. (Leave to appeal is refused). 

C.lt.K./v.B.B. Appeal allowed. 
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Satyanarayana Rao J. 

Vannappan Servai — Petitioner v. Sin¬ 
nathayee Ammal and others — Respondents. 
Civil Revn. Petn. No. 815 of 19 46, Decided on 

D 9 / 27 7 9 1916 t0 ° lCler ° f Sub Judge> Maduia » 

Court-fees Act (1870), S. 7 (iv-A) (Mad.)—“Will” 
is not document securing money or property 
within meaning of section. 

A document to fall under S. 7 (iv-A) (Mad.) must bo 
a document “securing money or other property having 
money value”. A will is merely a declaration of the 
intention of the testator with respect to his property to 
take effect after,, his death and is not a document 
securing money or property within the. meaning of the 
6 eotion. Hence reliefs for declarations that the wills in 
question were not true in fact and at any rate invalid 

D0 ^ A UD r de ^ S - 7 (iv ' A): 16 A ‘ L R * 1929 

Mad. 396 and 31 A. I. R. 1944 All. 84, Itel. on. 

(Mad) n N a i 10n : ( ’ 44 * Com *) Court-fees Act, S.^iv-A) 
Cases referred - 

kiaTc^’K'.r ' 39 ^;, 16 A I B - 1929 Mad- 398 : 
t 8 t ’ S att J£ a P,llai v - Ramaswami Pillai. 

2 J 44 *\ •‘n • ^ > U - 133 : 31 A - L »• 1944 All. 
Bameshchandra ’ Ch6 “ lDSpeC *° r ° f Stam P s '• 
R. S. Desikan —for Petitioner. 

a ’ ld * S ’ ^t*ra,na 

Order. — The plaintiff who is the petitioner 
before me instituted the suit out of whioh this 
petition arises for declarations that the wills 

Peri«k£ d t0 hav < 3 6 bee ° executed b y the deceased 
Periakaruppan Servai on 29-10-1944 and 80 th 

January 1915 respectively were not true in fact 

and at any rate invalid in law, and in respect 

? f o th f® two declarations he paid a fixed court. 

fee of BS. 100 for each declaration. On an objec- 

1 n raised by the defendants, the learned Sub- 

dinate Judge framed issue ( 3 ) raising the 
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question “whether the court-fee paid is correct.” 
He took this issue for trial as a preliminary 
issue and held that the two reliefs fall under 
S. 7 (iv-A), Court-fees Act. According to the 
learned Judge, the reliefs in substance are for 
cancellation of the two wills and that-therefore 
the plaintiff is bound to pay court-fee on the 
market value of the properties forming the 
subject-matter of the wills. 

[ 2 ] In my opinion, the learned Judge has 
overlooked the clear provisions of s. 7 (iv-A), 
Court-fees Act. The relevant part of the section 
is that the document must be a document 
securing money or other property having 
money value.” A will is merely a declaration of 
the intentions of the testator with respect to his 
property to take effect after his death and is not 
a document “securing money or property” 
within the meaning of the section. This is the 
view taken by a Bench of this Court in 56M.L.J. 

394, where the learned Judges thought that the 
question was not arguable at all; for they said 
that “the will sought to be cancelled is clearly 
not a document securing money or property 
having money value.” Under the corresponding 
provisions of the Court-fees Act, the Allahabad 
High Court in a recent decision in I. L. R. ( 1944 ) 
all. 133 “ has taken a similar view. At p. 13 s 
the learned Judges observed: 

The question, therefore, is whether a will can pos¬ 
sibly be described ‘as an instrument securing money or 
other property’ within the meaning of this seotion. In 
our judgment, the question is only to be stated in order 
to be answered in the negative. ‘Will’ as defined by 
the Indian Succession Act means ‘the- legal declaration 
of the intention of a testator with respect to his pro¬ 
perty which he desires to be carried into effect after 
his death.’ It is clear, therefore, that a will is no more 
than the declaration of an intention and it cannot 
possibly be described as an instrument securing any 
property.” 

I respectfully agree with this view’ of the 
language of the section. 

[3] The result is that the revision petition is 
allowed, and the order of the learned Judge i 3 
set aside. The respondents will pay the costs. 

[4] Ihe lower Court will hold an enquiry as 
regards the jurisdictional value of the suit; for, 
if the value exceeds rs. 10,000 or upwards the 
court-fee for declaration will be Rs. 5C0 and not 
Rs. loo under the Court-fees Act. My judgment 
does not at all affect this question and is con¬ 
fined only to the applicability of S. 7 (iv-A), 
Court-fees Act. 


(Govinda Menon J.) A. I. R. 

A. I. R. (35) 1948 Madras 802 [C. N. 247.] 

Govinda Menon J. 

In re K. Ramachandriah Setty—Petitioner 

Criminal Revn. No. 728 of 1947 and Cri. Revn. 
Petn. No. 622 of 1947, Decided on 23-1-1948, to revise 
order of Sub-divisional Magistrate, Gooty, D/27.3- 
1947» 

Evidence Act (1872), S. 44—Previous conviction 
for encroachment on municipal land—Subsequent 
trial for refusal to demolish structure built on that 
encroached land—Judgment in previous case does 
not operate to prove encroachment. 

W here there is a previous prosecution in which a 
person is convicted for an offence of encroaching upon 
a piece of land belonging to the Municipality and there 
is a subsequent prosecution of the samo person for refu¬ 
sing to demolish a structure built upon that encroa¬ 
ched land the previous judgment will not operate in 
favour of the prosecution to show that there is an 
encroachment, which has to be proved by separate and 
independent evidence. [Para 1] 

Annotation:-(’46-Man) Evi. Act. S. 44 N. 4. 

P. M. Srinivasa Aiyangar— for Petitioner. 

The Public Prosecutor —for tbe Crown. 

Order. —Rao Bahadur P. M. Srinivasa Ai¬ 
yangar contends that the lower Courts have not 
adverted to the crucial point in the case, na¬ 
mely, whether there was, in fact, any encroach, 
ment by the petitioner. There was a previous 
prosecution in which the petitioner was convic¬ 
ted for having encroached upon a piece of land 
belonging to the Municipality and that convic¬ 
tion was confirmed. The present conviction is 
for refusing to demolish a structure built upon 
that encroached land. It is clear that the previous 
judgment will not operate in favour of the pro-/ 
seoution to show that there is an encroachment, 
which has to be proved by separate and indepen.| 
dent evidence. 

[2] In the trial Court, p. w. 1 has given 
pnma facie evidence that the petitioner has 
encroached upon a piece of land belonging to 
the Municipality and built a structure thereon. 

The petitioner in his statement has denied it 
generally; but the evidence of D. Ws. 1 to 3 
does not categorically show that the land alleged 
to have been encroached upon was in fact the 
petitioner’s. No title deed has been produced. 

In view of the previous prosecution, both the 
lower Courts do not seem to have concentrated 
their attention with regard to the ownership of 
the land and whether there was any kind of 
encroachment as alleged by the Municipality. In 
the absence of any clear finding by either of 
the lower Courts that the petitioner has, in fact, 
encroached, I am inclined to set aside the orders 


C.R.K./s.C. 


Revision allowed. °* both fc be lower Courts and 'remand the case 

for trial to the Court of first instance which 


will dispose of it according to law after taking 
such fresh evidence as the parties deem fit to 
tender. 


C.R .K./D.R. 


Petition allowed. 
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A. I. R. (33) 1948 Madras 303 [C. N. 248.] 

Govinda Menon J. 

The Public Prosecutor — Appellant v. Je¬ 
evarathnam and others — Respondents. 

Criminal Appeal No. 690 of 1946, Decided on 20 1 
1948, against order of Sessions Judge, East Taniore, in 
Cri. Appeal No. 39 of 1946. 

Criminal P. C. (1898), S. 423_Defect in formal 
proof of document—Additional evidence in appel¬ 
late Court can be allowed. 

Where formal proof of a document is the only thin" 
necessary, the appellate Court is perfectly justified in 
admitting additional evidence. (In this case to prove the 
Customs Union Agreement entered into between the 
Government of India and the Governor of the French 
Establishments in India, the appellate Court admitted 
as additional evidence printed copy of the agreement 
supported by an affidavit of an official of the Central 
'Excise.) : 12 A. I. R. 1925 Mad. 106 ; 36 Mad. 457 and 
4 A. I. R. 1920 Mad. 928, Rol. on. [Para 5] 

Annotation:—(’46-Corn) Criminal P. C., S. 428 N. 4. 
Cases referred: — 

1. (’25) 12 A. I. R. 1925 Mad. 106 : 77 I. C. 481 : 25 
Cr. Li. j. 401, In re Narayana Menon. 

2. ( 18) 36 Mad. 457 : 12 I. C. 961 : 12 Cr. L. J. 585, 
•Jeremiah v. Vas. 

3 r ( n 9 alt 2 . oJn 885 • 7 A * L 192 <> ^d. 928 : 51 
v. Emperor ° ^ L ' J ' 455 (SB) ’ Varft darajula Naidu 

Appellant in person. 

V. Rajagopalachari and K. N. Srinivasan — 

t j . , for Respondents. 

Judgment.—The Public Prosecutor, Madras 
appeals against the acquittal of the respondents’ 
by the learned Sessions Judge of East Taniore 

2 ?'■ 22’r 30 ° { m6oa hia 6, °- The respon. 
dente had been convicted by the Additional 

First ciase Magistrate, Negapatam of an offence 

punishable under r. 84 (vi), Defence of India 

nf n RW t ^ at f t ?u ey oontravencd ‘be provisions 
of R 84 (iv) of the same enactment. On appeal, 

the learned Judge holding that the Customs 

Onion agreement between the Government of 

F.fhr'J .' 1 th ! Governor -General of the French 
Establishments in India has not been proved 

properly, conceded that the respondents we™ 
“me a ° qUittal and accordin gly directed 

[ 2 ] So far as the facts are concerned, there is 

" .7 m fh Cal T 0n 10 - 10 - 194 5. at about 8.30 
^ea bnn 8 l h0n f th ® res P° n dents were carrying by 
sea Wles of piecegoods in a oatamaran bound 

p wfHna “5 

east of the Kodikka™! Whth^ 30m f dlstanc e 
catamaran and seized the^go^A^vp 1 ‘f 6 
the prosecution the resnondfnta _ Acc0rd,D g to 
cloth from India in coTavent on oTtb 

"S.."?/Sss 

cespon^ f ° n ^ of 

Sessions Judge. The first P of d?* 0 ™ th6 learned 

b e dr9t of lh em was that the 


catamaran was not within the Indian territorial 
waters and therefore the trial Court at Negapa¬ 
tam had no jurisdiction to entertain the com¬ 
plaint. The learned Judge found that it was not 
proved that the catamaran was within the ter¬ 
ritorial waters of British India and so held that 
the sailing craft was intercepted and seized only 
on tho high seas. On this finding, according to 
the learned Judge, if the matter had stood there, 
the Court which tried the respondents had no 
jurisdiction to do so. 

[ 4 ] Tho second question was that if the ex¬ 
port had been from any place in India within the 
jurisdiction of that Court, the trial and convic¬ 
tion are correct. On the evidence, it is clearly 
proved—and there is no doubt about it—that the 
respondents were taking these eleven bundles 
of cloth from Karaikkal to Jaffna. Karaikkal 
is a portion of the French Republic Settlements 
in India and unless it is proved that this place 
comes within tho term “British India” for tho 
purpose of export, it cannot be held that any 
offence has been committed. In order to subs¬ 
tantiate the case that the trial Court bad juris- 
diction, the prosecution relied upon certain 
documents some of which according to the lear¬ 
ned Judge, had not been properly proved. The 
crucial document in the case was the Customs Un. 
ion Agreement entered into between the Gover. 
nor of French Establishments in British India 
and his Britcinic Majesty's Consul General in 
the said Establishments acting on behalf of tho 
mvernor-General of the Government of India 
1 he lower appellate Court states that p. w 4 

f_ le i “ which was marked as Ex. p .7 

m the trial Court. Before the learned Sessions 

men 8 / 3 & °° Py which doe3 nofc contain or 

to ha™V h6 Slgnatures wa3 Produced purporting 
to have been made at Pondicherry and there waf 

no evidence to prove the same under s 78 (fit 

Evidence Act. Holding that the Customs' Union 

dfttaT 1 ha 4 n T ofc , been P roved . as stated alrea. 
rsl L Th i n6d J 2 ge aC( l uitted ‘he respondents 

me filed r 6arned PubUc Mentor has before 

admitted as additional evident ;?' “ ay b ° 
There ,s a further prayer Zl PP “ b 
No. 25 x, dated 13 .2-iQ.li 5-1 not,fic ation 

dated 15-2-1941 called the V Gaz u ekte °f India 
ments in India (AmSe r r '? nch E 9 ta blish. 
1941 should also WmiS T P awa) 
ded whether this anDlicafn * to deci ' 
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9-1-1948 I admitted these documents as additio¬ 
nal evidence for the reasons stated in this judg¬ 
ment. Section 428, Criminal P. C. lays down that, 
m any appeal the appellate Court, if it thinks addi¬ 
tional evidence to be necessary shall take such 
evidence either by itself or by a Court subordi- 
nate to it. In A. I. R. 1925 Mad. 106, 1 Odgers J. 
dealing with the powers of the appellate Court 
to take additional evidence observes that' the 
word "necessary” in s. 428, Criminal P. C. does 
not import that it is otherwise impossible to pro¬ 
nounce judgment without the additional evi¬ 
dence. There is no restriction in the wording of 
the section either as regards the nature of the 
evidence or that it has to be taken for the pro¬ 
secution only or that the provisions of the sec¬ 
tion are only to be invoked when formal proof 
alone is necessary. This case is clear authority 
for the position that where formal proof of a 
document is the only thing necessary, the appel¬ 
late Court is perfectly justified in admitting 
additional evidence. In 36 Mad. 457, 2 Sundara 
Aiyar J. was of the opinion that additional 
evidence under S. 428, Criminal P. C. can be 
ordered to be taken only if the appellate Court 
thinks it necessary. The language seems to indi¬ 
cate cases where there beiDg already evidence 
on record, the Court considers it to be unsatis¬ 
factory or where the evidence on record leaves 
the Court in such a state of doubt that it consi¬ 
ders it necessary to enable it to decide the case 
to have further evidence. There is another deci¬ 
sion of this Court in 42 Mad. 885, 3 where Wallis 
C. J. was of the view that the failure to prove 
the sanction of the Provincial Government for a 
prosecution under S. 124A, Penal Code, can he 
rectified in the appellate Court by admitting 
additional evidence to supply the defect in for¬ 
mal proof of the sanction. I feel that the autho¬ 
rities above cited justify my allowing the Public 
Prosecutors application. The learned Sessions 
Judge should have remedied this lacuna in for¬ 
mal proof by directing the Public Prosecutor in 
his Court to produce the copy of the Gazette of 
India as well as the printed record of the Cus¬ 
toms Union Agreement proved by the affidavit 
of the Assistant to the Collector of Central Ex¬ 
cise in this Court, especially in view of the 
circumstance that no objection was taken regar¬ 
ding the absence of formal proof of these matters 
in e trial Court. I think it was eminently a 
nt case for the learned Sessions Judge himself 
to have directed the prosecution to supply the 
defect by proper proof. 

CG] The result of having admitted these docu- 
rnente as additional evidence in appeal by me is 
that it follows from clause 8, French Establish¬ 
ments in India (Application of Law*) Order 
1941, that all the Indian laws for the time bei n* 
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in force in British India which are relatable 
directly or indirectly to the imposition and en¬ 
forcement of prohibitions or restrictions on the 
import or export of the goods etc. are applicable 
mutatis mutandis to Karaikkal. It is abundan¬ 
tly clear that the port of Karaikkal shall be 
deemed to be a part of British India to which 
the Defence of India Pules regarding the restric¬ 
tion of export of goods are applicable and this 
Port being situate in the East Tanjore district 
is within the territorial jurisdiction of the Addi¬ 
tional First Class Magistrate, Negapatam. Mr. 
Bajagopalachari suggested today that the Govern¬ 
ment of India have not appointed the Additional 
First Class Magistrate as the Court which should 
take cognisance of this offence. This objection 
was raised only just as I was about to deliver 
judgment. Nothing has been brought to my 
notice to justify the upholding of the objection 
especially since no objection had ever been 
taken to the territorial jurisdiction of the Court 
till now. I therefore overrule the objection. 

[7] The lower appellate Court has not discus¬ 
sed the prosecution and defence evidence in the 
case and decided the appeal on the merits and 
therefore the ordinary course which I would 
have adopted would be to remand the appeal for 
fresh hearing. Both the Public Prosecutor and 
Mr. V. Bajagopalachari the learned counsel for 
the respondents have requested me that it is unne¬ 
cessary to remand the appeal and that I may, my- 
self, give a decision on the merits of the case. 
There is the clear evidence of p. Ws 1 and 2 that 
the catamaran containing M. 0. 1 series, 11 bun¬ 
dles of cloth, was seized by them and a mahazar 
was prepared. That the respondents were on 
that catamaran in the sea proceeding to Jaffna 
is not disputed. Having gone through the evi¬ 
dence of p. ws. 1 and 2, I see no reason not to 
accept and act upon the same. The witnesses 
examined for the defence do not in any way 
lessen the effect of the prosecution evidence be¬ 
cause even D. w. 3 states that it was 
respondent 1 that arranged for the carriage of the 
11 bundles of cloth from a certain street in Ka¬ 
raikkal to the sea coast for being loaded in the 
catamaran. In fact Mr. Bajagopalachari for the 
respondents did not dispute the fact that the 
bundles of doth were loaded in the catamaran 
from Karaikkal. In these circumstances, the ac¬ 
cused have committed an act prohibited by 
r. 84r (iv), Defence of India Rules punishable 
under R. 34 (iv) of the same rules. The appeal i3 
therefore allowed and the respondents are convic¬ 
ted of an offence under R. 84 (vi), Defence of 
India Rules. But in view of the fact that the 
occurrence took place more than two years ago I 
do not consider it necessary that the respondents 
should be sentenced to any terms of imprison- 
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ment. Respondent 1 who is in foot res¬ 
ponsible for the crime is sentenced to pay a fine 
of Rs. 1000 or in default to undergo rigorous 
imprisonment for one year The other respon¬ 
dents are sentenced to pay a fine of Rs. 50 each 
or in default to undergo rigorous imprisonment 
for 15 days each. The order of the learned Ses¬ 
sions Judge setting aside the confiscation of the 
bundles of cloth will stand. 

c.r.k./v.b.b. Order accordingly. 

■ A. I. R. (35) 1948 Madras 505 [C. N. 249.] 

Patanjali Sastri and Happell JJ. 

Naramsetti Venkatappala Narasimhalu 
and another—Appellants v. Naramsetti Some¬ 
swara Rao and another — Respondents. 

Appeal No. 319 of 1945, Decided on 3-4-1947, ngainst 
deoree of Sub-Judge, Vizagapatam, D/- 2-11-1944. 

(a) Hindu law — Partition — Allotment of 
jyesthabagam to eldest brother — He holds such 
property as ancestral property — His sons are 
entitled to share in-it. 


The true Dature of a partition is tbat each co-owner 
gets a specific property in lieu of his rights in all the 
joint properties; that is to say, each co-sharer renoun¬ 
ces his rights in the other common properties in 
consideration of his getting exclusive right to and 
possession of specific properties in which the other 
co-owners renounced their rights. It is thus a renuncia¬ 
tion of mutual rights and does not involve any transfer 
by one co-sharer of his interest in the properties to the 
others. Hence the allotment at a partition of a jyestha¬ 
bagam to the eldest brother means, as the term 
implies, no more than giving him a larger share than 
would strictly be due to him and involves no gift by 
the younger brother or brothers. The eldest brother 
holda such property as ancestral fam.ly property in 
which his sons are entitled to share. [Paras 2 & 3 ] 

(b) Hindu law — Partition - Partition suit 
between father and sons — Daughter born subse¬ 
quently has no claim against her brother’s share 
for her marriage expenses. 


A daughter who is born subsequently to the inetiti 
tion of a suit for partition between father and «=oi 
can have no legal claim against her brother’s share 
the family properties for her marriage expenses. 

(c) Hindu law - Partition -Marriage expens, 
of unmarried daughters — Charge should be deck 

In a partition between father and sons the pron. 
way of providing for marriage expenses of unmarrie 

fo a r U ! h ^ er8 ?• to , fi V ho amount and declare a charp 
for a proportionate share of such amount on the nr< 

pcrties allotted to the sons under the partition dec™ 

^is/^ri5Ld 0 ^\rB.rL o i : 

Cases referred: — (Tara 7 

(^ 3 ) ^ftl. 84 •' 9 A. I. R. 1922 p c 353 • i 
Kasam v Jarawar' 9 L A ’ 358 1 68 L °*’«» <*.*1 

sben Singh v. Partap Siogh. ( 1 H “ r,kl 

2' 88 71 m“ T 2 \\ ?| an ” eBS “ v - Mubarakannessa. 

■S L slZ : v 2 IU ^: 1936 


5. (’18) 8 M. L. W. 400 : 6 A. I. R. 1919 Mad. 989 : 
47 I. C. 716, Venkata Reddi v. Euppa Reddi. 

6 . (’30) 53 Mad. 84 : 16 A. I. R. 1929 Mad. 586 : 121 
I. C. 113 (F. B.), Subbayya v. Anantharamayya. 

7. (’34) 57 Mad. 95 : 20 A. I. R. 1933 Mad. 890 : 116 
I. C. 269 (F. B.), Rangasayi v. Nagarathnamma. 

I’. Stiryanarayana —for Appellants. 

G. Balaparamcstvari Rao nad V. Apia Rao — for 
Respondents. 
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preferred by the defendants from a preliminary 
decree in a suit for partition brought by the 
respondents. The plaintiffs are the sons of 
defendant 1 by his first wife Gangamma. Defen¬ 
dant 2 is his son by his second wife Kausalya- 
mma. There is no dispute that the parties were 
members of a Hindu undivided family on the date 
of suit each being entitled to a one-fourth share 
in the family properties. The dispute in the 
appeal relates to the existence and the divisibi¬ 
lity of certain assets and the provision to be made 
for the maintenance and marriage expenses of the 
two unmarried daughters of defendant 1 , one of 
whom was born during the pendency of the suit. 

[ 2 ] The main contention of the appellants 
relates to the claim put forward by defendant 1 
to the exclusive ownership of certain lands, 
about 12 acres in extent, which are now worth a 
substantial amount. This item was allotted along 
with other items of family properties to defen¬ 
dant l’s share at a partition between himself 
and his younger brother Ramaswami which was 
completed in 1935. The partition was effected 
by means of an award (Ex.-D. 3) of certain 
arbitrators to whom the disputes between the 
brothers was referred in October 1932. After 
dividing the other family properties in equal 
shares, the arbitrators allotted the item referred 
to above (which was described in schedule p 
attached to the award) to the share of defendant 
1 as his Jeshtabhagam. The award recites • 

/- °. ufc ° f in ^\ vi . dua l Nos - 1 and 2, individual No 1 
0. e. defendant 1) is elder and the first born and as 

individual No 1 mainly carried on the affairs and 

?fv° 76d , the P ro P ert ?. we have settled the 
lands of the value of Rs. 3035 mentioned in the F 

account e n°f n H ID ^ Vldl ; al No> 1 as ^abhagam, and on 
account of their caste customs and the oonsent given 

Nos l 6 ® x0Outed b * individuals 
sameto betfVen-^ed there* and directed the 

Defendant 1 claimed in the Court below that 
this item must be treated as his self-acquired or 
separate property not liable to be divided as 
between hnnself and his sods including the plain 

cl! T Mr yT JUdge be ' 0W disallowed the 
Mr ’ Suryanarayana, learned counsel 
for the appellants, did not however, contend that 
the ent.re property was the separate property of 

t ° He Urged that ' 30 f«r as Kama 

th“e wa in ar6 ff D pr0p6rty wa3 aoncerned, 
there was in effect a gift of it by him to 
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defendant 1 who must accordingly be regarded 
as having acquired that share in bis own inde¬ 
pendent right as a donee from Ramasami, and 
it was not, therefore, a divisible asset of the 
family. The argument was put thus. The agree¬ 
ment by defendant 1 and Ramasami to appoint 
arbitrators to partition their family properties 
effected a severence of the joint status of the 
family, according to the decisions of the Privy 
Council in 50 Cal. S4 1 and (1938) 2-M. L. J. 234, 2 
and each brother thus became entitled to a 
separated half share in all the family properties. 
When the properties were subsequently divided 
by metes and bounds under the award of arbi¬ 
trators, the allotment of the entire item now in 
question, in which Ramasami had one half-share, 
exclusively to defendant l as his jyeshtabagam in 
excess of what w r as legitimately due to him 
operated as a gift of Ramasami’s half share in 
the item, and such share must, therefore, be 
regarded as his separate property in which his 
eons can claim no interest. The argument pro¬ 
ceeds, in our opinion, on a misconception of the 
true nature of .a partition arrangement under 
which each co-owmer gets a specific property in 
lieu of hi3 rights in all the joint properties; that 
is to say, each co-sharer renounces his rights in 
,the other common properties in consideration of 
his getting exclusive right to and possession of 
|specific properties in w’hich the other co-owners 
renounced their rights. It is thus a renunciation 
of mutual rights and does not involve any 
transfer by one co-sharer of his interest in the 
properties to the others. That is why it has 
been held that a partition can be effected orally 
and without any registered instrument though it 
may affect immovable properties of the value 
of one hundred rupees or more. In 25 Ca). 210 3 
it was argued that a partition of immovable 
properties involved an exchange of rights in 
such properties between the co.owners and could 
therefore be validly effected only by a registered 
instrument as provided by S. 118 , T. P. Act. The 
Court repelled the argument pointing out that 
the transaction involved nothing more than one 
co-owner taking a specific property in lieu of his 
undivided share in several properties. On this 
view of the transaction which, in our opinion, is 
the true view, the allotment at a partition of a 
jeysthabagam to the eldest brother means, as 
the term implies, no more than giving him a 
larger share than would strictly be due to him 
and involves no gift by the younger brother or 
brothers. Indeed, the terms of the award, Ex. D -3 
extracted above do not admit of the transaction 
being interpreted as a gift by Ramasami of his 
share of the properties allotted to defendant 1 . It 
was the arbitrators who ‘settled’ the allotment 
and directed the same to be given.’ There are 


no words of conveyance by Ramasami who 
has signed the instrument only as a ‘witness/ 

[3] In such circumstances, we are of opinion 
that defendant 1 held the property in dispute, a9 
he unquestionably held the other properties al¬ 
lotted to him, as ancestral family property in 
which his sons are entitled to share. • 

[4] Reference was made by Mr. Suryanarayana 
to a decision of Venkataramana Rao J. reported 
in 71 M. L. J. 419. 4 There the allotment of a 
certain property as jyesthabhagam at a family 
partition was attacked subsequently by one of 
the brothers who consented to such allotment 
and his son who was a minor at the time. It 


was argued that the allotment was virtually an 
alienation by the father without any necessity 
and would be tantamount to a gift and therefore 
not binding on his sou. The learned Judge reject¬ 
ed that argument observing that, in his opinion, 
“it is not accurate to regard partition as an 
alienation.” He proceeded to distinguish 8 M. L. 
W. 400 6 thus : 

“No doubt in 8 M. L. W. 400 5 where a mother re¬ 
presented her minor sons at a partition tho allotment 
of an extra share to tho eldest member of the family 
was held not binding on the minor sons and it was held 
that the transaction may weUbe regarded as a gift . . . 
The position of the father is entirely different.” 

A reference to 8 M. L. W. 400, 5 however, shows 
that the words we have italicised do not cor¬ 
rectly state the decision in that case. All that the 
learned Judges there held was that 

“the act of the motbor in consenting to give an extra 
share to the managing member is not binding on the 
plaintiffs. The old idea of jyeshtabhagam has now 
becone obsolete and consequently the consent of the 
mother to Ramasami Reddi taking an extra share 
could not prejudicially affect the plaintiff.” 


The theory of implied gift w’as brought in to 
repel an argument that the extra share was 
thrown by the eldest brother into the hotchpot 
so as to entitle the junior branch, with whom he 
was living in commonsality, to a share therein. 
Such a transaction, it was observed, could only 
be regarded as a gift of half of the extra share 
to the junior branch and must be in writing and 
registered. Thus neither 71 M. L. J. 419^ nor 

3 M. L. W. 400 5 is of any assistance to defend an • 

Col As regards the provision to be m 
the two unmarried daughters of de en • 
Court below has directed a sum of Rs. 3000 or 
each of them to be set apart out of the 
family assets. As already stated, the elder daug - 
ter was born before suit and is now abou 
years old and the younger on 13-5-1944, pen mg 
suit. Defendant 1 claims that both of them are 
also entitled to maintenance out of the am 
properties and provision should be made m 
behalf in the decree. Though it appears from 
written statement of the defendants that a c ai 
for the marriage expenses and maintenance w 
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made on behalf of the first daughter who alone 
had then been born, the olaim for maintenance 
does not appear to have been pressed at the trial, 
for no evidence has been adduced as regards 
the proper rate to be allowed and nothing is 
said about it in the judgment of the lower Court. 
There was some discussion before us as to whe¬ 
ther during the father’s lifetime the son's share 
on partition is liable for the maintenance of the 
father’s daughter. Reliance was placed for the 
defendants on the Full Bench decision in 53 
Mad. 84, 6 which does seem to support the claim. 
It was, hovever, pointed out for the plaintiffs 
that the actual decision in the the case related 
only to marriage expenses as no claim for 
maintenance was made or allowed. We consider 
it unnecessary to go into the question as we are 
of opinion that defendant 1 should not be allow¬ 
ed to revive the claim at this stage, not having 
pressed the same in the Court below as we do 
not have the advantage of a finding by that 
Court on the point. It would no doubt be open 
to the daughters who are not parties to these 
proceedings to put forward their claim in a 
separate suit of their own if they are so advised. 


[6.1 In the memorandum of cross-objection 
the plaintiffs have raised an objection to th 
marriage allowance awarded for the younge 
daughter. Mr. Balaparameswari Rao contend 
that, inasmuch as the plaintiffs who are minor 
suing by their maternal uncle as their nex 
friend, must be deemed to have become dividei 
in status from the date of the plaint as the sui 
has been found to be beneficial to them in th 
circumstances of the case: see 57 Mad. 95, 7 th 
younger daughter who was born more than ; 
year after the suit was instituted can have n 
legal claim against the plaintiff's shares of th 
family properties for her marriage expenses 
Learned counsel has submitted that an unmar 
ried daughter’s claim for marriage expense 
which, according to the reasoning of the majorit' 
Judges in 53 Mad. 84° already referred to, i 
traceable to her now obsolete right to a share ii 
the family properties, cannot stand on a highe 
footing than the claim of a son born subsequen 
to a division in the family. This contention is 
in our opinion, correct and must prevail. Rame 
earn J. who delivered the leading judgment ii 
the case referred to above observed: 

o* £, at 

r“ he T* rig 5‘ <"*““* intoT’rlSh 

f partition, the daughters’ right first became a 

IS* *° co “P‘ !l partition against the brothers onli 
and not agarnat the father, and latterly degenerated 

Cn.“s” ya r ' 8ht ‘° and Tarrtagt 


“I therefore infer that the right of the daughter for 
marriage expenses and for maintenance is a right over 
the joint family property of the father and the brothers, 
and, though daring the father’s lifetime she cannot 
enforce such right in the form of a partition because of 
placitum 14 of the Mitakshara, still if the father is 
willing to exercise his discretion in favour of the 
daughter by giving something towards her marriage 
expenses the joint family property is liable towards 
such expenses.” 

Reilly J. concurred in that view, while Jackson 
J., dissenting held that at a partition between 
the father and the son, the daughter had no 
claim on tho sons’ share for her maintenance 
and marriage expenses. But even according to 
the majority of the Judges who upheld thedaugh- 
ter’s claim, it rests on her right to participate in 
the joint family properties, and a daughter born 
after disruption of the joint status can have no 
such right any more than a son born after parti¬ 
tion. It follows that the claim for the marriage 
expenses of the second daughter is unsustainable 
and must be rejected. 
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lower Court for the marriage expenses of the 
elder daughter, Mr. Balaparameswari Rao sub¬ 
mitted that the proper way of providing for 
such expenses wa9 to fix tho amount and declare 
a charge for a proportionate share of such amount 
on the properties allotted to the plaintiffs under 
the partition decree, and not to direct a pay¬ 
ment of the same out of the family assets as was 
done by the lower Court. He drew attention in 
this connection to the similar provision made in 

53 Mad. S4,° already referred to, where Ramesam 
J. observed: 

“Provided we safeguard the ri 6 hts of parties, there is 

° l actually seltin 8 the amount. It 
may be that the marriage may never come off for rea¬ 
sons which need not be suggested. It is enough to fix 
a maximum limit for the expenses of marriage and to! 
make it a charge on one of the items of the plaintiff’s! 
property for one-third 9bare. M * 


-Fiunwiuu tur ine marriage ex 

penses of the girl who is only seven years ole 
should be made in this form and not by the sett 

ing apart of the amount in cash. The decree wil 
be modified accordingly. 

[8] (Their Lordships after discussing the 
evidence concluded as follows): The appeal and 
the memorandum of objections are allowed tc 

h! 1 } ndic ^ a bove, and the decrees of 
the Court below will be modified accordingly. 

[9] As regards costs, we direct the appellants 

costTL The m th9 *P eal and three -fourths 

costs in the memorandum of objections. The 
order as to costs in the lower Court will stand. 

C.R.K./D.S. Decrees modified . 
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Horwill J. 

W. Kanniah Lal by his duly constituted 
agent W. Narasingh Prasad — Plaintiff — 
Appellant v. The Corporation of Madras by 
its Commissioner—Defendant — Respondent. 

Appeal No. 17 of 1947, Decided on 20-2-1948, 
against decree of City Civil Court, Madras, in O. S. 
No. 665 of 1945. 

Madras City Municipal Act (4 [IV] of 1919 as 
amended in 1936), S. 304-B — “Gross income of 
owner from market 1 ’—Meaning —Market leased on 
fixed monthly amount — Gross income is gross 
income from market and not amount received by 
lessor from lessee. 

Where the owner of a market has leased out the 
market to a contractor on a fixed monthly sum, the 
contractor being allowed to collect what he could from 
the various stall-holders in the market, the Corporation 
is entitled to demand from the owner, as license fee, 15 
per cent, of the gross income from the market although 
he receives only a fixed monthly sum from the con¬ 
tractor, which bears no relation to the gross income 
from the market. The term “owner” as defined in 
S. 3 (17) includes a lessee. But this does not mean that 
a person who is the owner in the general sense of tbe 
word is not an owner within meaning of the Act, so 
that both he and the lessee become ‘owners.’ Hence, 
the gross income from the market is the gross income 
“of the owner” from the market for calculating the 
license fee. [Para 3] 

Bajagopala Mudaliar — for Appellant. 

John and Row — for Respondent. 


A. I. R, 

market;. Dealing with that point tbe learned Ad¬ 
ditional Judge of the City Civil Court said: 

“If the term ‘income’ had been used in the section r 
it would have meant the net income, and then theoon- 
struction suggested by the plaintiff would have been 

correct.By the use of the term *gros9 income* 

it is clear that what was meant was the income which was 
derived from the market without deducting tbe ex¬ 
penses of collection, management, etc.The con¬ 

tractors in this case must be deemed to be nothing but 
agents of the plaintiff. The income derived from the 
various stall-holders is therefore the gross income <Jf 
the plaintiff though after allowing the contractors some¬ 
thing for managing the property and for making the 
collections, he is receiving a lesser sum every month as 
representing the net income from the market.” 

We are not concerned with the legal relationship 
between the plaintiff and hia contractor. Suffice 
it to say that the plaintiff waa not entitled to 
receive from the contractor anything more than 
the sum of Ra. 225 agreed upon, however great 
or however little the gross income from tbe 
stalls might have been. So that there was no re¬ 
lation between the amount received by the 
plaintiff and the gross income from the stalls. 
The sum received by the plaintiff as a result of 
bis contract cannot therefore be regarded as the 
gross income minus some sum allowed for the 
expenses of collection. The argument of the 
learned Additional City Civil Judge therefore 
seems fallacious. 


Judgment. — For a long period the plaintiff 
has been the owner of a market at Mylapore. 
In the year preceding the year with which we 
are concerned, he leased the market to a con. 
tractor who, under the term3 of the lease, paid 
him a fixed sum of Rs. 225 a month, the con¬ 
tractor being allowed to collect what he could 
from the various stall-holders in the market. In 
1936 there was an amendment to the City Muni¬ 
cipal Act, whereby the Municipality was entitled 
to demand as licence fee 15 per C6nt. of the gross 
income of the owner from the market in the 
preceding year. Purporting to act under this 
section, the Revenue Officer of the Corporation 
demanded of the plaintiff a licence fee equal to 
15 per cent, of the gross income from the 
market, although the plaintiff himself received 
a sum of only rs. 225 a month. Criminal pro¬ 
ceedings were instituted; and in order to settle 
the question that there arose the plaintiff filed 
the present suit for a declaration that the licence 

fee payable by him was only rs. 405. The suit 
was dismissed. 


[a] The argument on behalf of the plainti: 
13 that he was the owner of the market and thi 
since the section referred to the gross income < 

lf° W n 6r fr °“ the “aiket, the Revenue Office 

trds^ 8 " 011 W “ D °J . 6Dtitled t0 ig-mm «■ 

fee of ° f 0 W f' ( T 10 ° har g 9 a licenc 
15 per cent - of the gross income from tb 


[3] In this Court the learned advocate for the 
corporation has laid emphasis on the definition 
of “owner” in s. 9 (17) of the Act, which says 
that “owner” includes the person for the time 

being receiving or entitled to receive .the 

rent or profits of the property in connection 
with which the word is used. This defini-’ 
tion of “owner” would clearly therefore include 
tbe lessee. That does not, however, mean that the! 
plaintiff, who is the owner in the general sense 
of the word, was not an owner within the 
meaning of the Act. Both he and bis contractor 
were owners. If that i9 so, and the word “owner’ 
in S. 304B is taken to include the plural as well 
as the singular, then the gross income of the 
owner from the market was the gross income 
from the market and the fee was rightly calcu¬ 
lated. 

[4] It is argued that if this meaning be placed 

on the word "owner” in S. 304B, the result 
would be that the word “owner must be inter¬ 
preted in s. 304 in one way and in S. 304B in 
another: for the person who applied for the re¬ 
newal of the licence was not the contractor and 
the plaintiff, but the plaintiff alone. I do not 
think that this is any real objection to 
terpretation of S. 304B given above. Sectionjou* 
refers to the state of affairs in the ' ^ 

year. Supposing, for example, that in the 
vious year there were two joint owne n 
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each of them received a half of the gross income 
from the market and in the year in which the 
new licence was sought, only one of the two 
joint owners applied; could it then be said that 
because that owner had received only a half of 
the gross income from the market, that he should 
receive a renewal of the licence for the whole 
market on the payment of a fee calculated on 
half the income? Clearly not. The word "owner” 
in S. 804 must be taken to refer to the person 
who is conducting the market in the year in 
question, while the word "owner” in S. 304-B re¬ 
fers to the owner in the preceding year. 

[5] In view of the above finding it is not 
strictly necessary to consider some of the other 
points raised by the learned advocate for the 
Corporation in support of the judgment of the 
lower Court. One of his arguments is to the 
effect that the Rs. 225 received by the plaintiff 
is but the net income. Enough has been said on 
that question in the preceding paragraph. The 
other argument is that the lease by the plaiotiff was 
not a valid lease and that since no oral evidence 
is permissibie to prove an unregistered lease that 
should have been registered, there is no le^al 
evidence of a lease. That however seems to me 
to be beside the point. What we are concerned 
with in this case is not whether there was. or 
was not a valid lease or what were the rights 
ot the plaintiff and his contractor; but the gross 
amount received by the plaintiff from the market, 
it seems to me immaterial whether he received the 

amount from a i.- le f 0r entitled receive that 
amount from his lessee or whether he received 

it on a contract that was not legally enforceable. 

In the result the appeal is dismissed with costs. 

c.r.k./r.g.d. Appeal dismissed. 

A. I. R. (35) 1948 Madras 509 [C. N. S51 1 

Govinda Menon J. 

Rose Mary — Petitioner v T ? a i 
swamy —Respondent. ' T ' S ’ AruL 

S^” ided^on^ 18-3-1948 m to^re v ^ No * 
Sub-Divisional Magistrate, Tanjo™. D/.Tstm* ° f 

entitled to maintenance. Chl,dren ’ however, are 

eot^ti^ir^-r^’t 00 of " 0 - 

h. 488 even when the parties are r T a . ln t ena nce under 
cannot p„ t forward this intimacy Sh The wife 

iQR7Vf XCUSe for rofu 8ing to Roto S ano l her woman 
1987 Mad. 794 and 20 A I 24 A - I. R. 

Rut the matter rests on a ** 638 ’ Bel - 

the children when there is no !°° tin g a * regards 
arc able to maintain themselv&f' 001 th&t fn® child 'en 

Annotation :— (*4G-Cnmi n n LParas 1 & 2] 

pt. 18. 1 40 Co «) Cr. P. c., S. 488, N. 21 


Casas referred _ 

1. (’37) 1937-2 M. L, J. 483 : 24 A. I. R. 1937 Mad. 
794 : 171 I. C. 914 : 39 Cr. L. J. 24, P, Amoldoss 
v. Mrs. S. Kamula Ainaldoss 

2. (’33) 56 Mad. 913: 20 A. I. R. 1933 Mad. GS 8 : 145 
I.C. 878: 34 Cr. L. J. 950, Arunackala v. Anandavam- 
mal. 

G. Gopalasivami — for Petitioner. 

K. Venkataramani — for Respondent. 

The Public Prosecutor — for the Crown. 

Order. — On the question regarding the 
maintenance of the petitioner, I am not satisfied 
that on the evidence there is such ill-treatment 
or cruelty as would justify her in living apart 
from the husband. There is some justification 
for the petitioner’s complaint about the respon¬ 
dent s liaison with the woman Sitalakshmi But 
the occasional lapse from virtue of a husband 
does not entitle the wife to ask for maintenance 
under s. 488, Criminal P. C.: vide 1937 2-M L j 
488, where King J. holds that even when' the 
parties are Christians the fact that the husband 

keeps a mistress will not give the wife a right 

to insist that he should give up the mistress as 
a condition precedent-to her living with him 
I urther a wife cannot refuse to go and live 
with the husband solely on the ground of his 

!, D 6arlier in 56 

rmtp haS , he d tbafc under s - 488 « Crimi¬ 

nal P.G., the wife can only claim maintenance 

1 . e food, raiment and lodging and cannot in¬ 
sist on conjugal felicity and fidelity or even 
treatment as wife. In view of these authorities 

e\en if the respondent was having in time * ’ 

with S eetha, aW3hmi , 'ft 

7 am 7 T an 65tcuse for to go to him 

l am therefore not satisfied that the order refuT 

,7^““ *?. * he P6titi0ner i3 wrong 

[2] But the matter rests on a different ftUr 

as regards the children. The oti- r” “ mg 

not advert to this aspect of thecaseaU vt™ 
‘themXs ^-Sat 

dent has neglected to'mattefn ‘ them %7 h P ° n ' 

the date of the filing of the T* 0 * 1 *^ 6 from 

the custody of the Children P ^ tltl0n - Regarding 
liberty to fake such Svt reSp L 0ndent « at 
Until then “ £ is entitIed - 

maintenance to the petitioned TV ^ Pay tbeir 

Partly allowed *0^^ ia 

arrears, time is granted ° f 

C.R.K./r.g.D. 


Revision partly allowed. 
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Govinda Menon J. 

Thikka Surya Rao and others—Petitioners 
v. Sirangu Sathiraju and another — Respon¬ 
dents. 

Criminal Revn. No. 340 of 1947 and Criminal Revi¬ 
sion Petn. No. 326 of 1947, Decided on 4-3-1948, to 
revise order of Sub-Divisional Magistrate, Amala- 
puram, D/ 6-1-1947. 

Criminal P. C. (1898), S. 367—“Judgment”—Mean¬ 
ing of—Order under S. 145 (6) is not a judgment— 
Order under S. 145 (6) written by Magistrate, 
can be pronounced by his successor—Cr. P. C. 
(1898), S. 145 (6). 

As there is no definition of the word “judgment” in 
the Criminal P. C. at all it will be proper to adopt the 
explanation of the word as understood in the English 
Courts, namely, that by the word “judgment” is meant 
an order in a trial terminating in the conviction or 
acquittal of the accused: 31 Mad. 543; 49 Cr. L J. 625 
(F.C.) and 26 A. I. R. 1939 F. C. 43,Bel. on. [Para 3] 

Sections 366 and 367 do notin terms apply to procee¬ 
dings under S. 145. Proceedings under S. 145 are not 
a “trial” wherein the provisions laid down for the 
trial of cases under the Code of Criminal Procedure 
have to be adopted and a decision under S. 145, Crimi¬ 
nal P. C. cannot be a judgment within the meaning of 
the term in S. 367. [Para 4] 

The well-known legal maxim ‘expressio uni us est ex- 
clusio altering applies to the construction of S. 367. 
This means that when an express provision is made to 
treat the orders under Ss. 118 and 123 (3) as judgments, 
it follows that other orders except those that are finally 
passed in trials do not come within the category of 
judgment. [P ara 5] 

On a reading of the section itself, it will be clear 
that the final adjudication of the proceedings under 
that section is not intended to be a judgment at all. 

The use of the words “decide” insub s. (4) and “issue 
an order” in sub-s. (6) indicates lhat what was in¬ 
tended was only an order and not a final judgment. 

[Para 6] 

The action of the Magistrate in hearing evidence and 
coming to a conclusion regarding the possession by 
either of the parties is only an inquiry and not a trial. 
These proceedings are only quasi-criminal in nature 
where the Magistrate is entitled even to allow costs to 
the successful party. [Para 8] 

Section 350 (1) is applicable to proceedings under 
S. 145 but not the proviso to S. 350 (1), because the 
parties are not accused. 37 Cal. 812, Bel. on. [Para 7] 

Thus a proceeding under S. 145 not being a trial an 
order issued by the Magistrate under sub-clause (6) of 
S. 145 is not a judgment and therefore the provisions 
of Ss. 366 and 367 are not applicable and consequently 
the action of a succeeding Magistrate in pronouncing 
the order of his predecessor in Court is perfectly justi¬ 
fied: 34 A. I. R. 1947 Mad. 248, Disting. [Para 9] 

Annotation:—(’46-Corn) Cr. P. C. S 145 N 51 • 

S. 366 N. 1, S. 367 Ns. 1, la and 3 * 51 ’ 

Cases referred '.— 

‘ilaheswar 9 L ' 8 °- *-*-« V. 

49 cr - l - j - 625 c -)’ 



4. (’47) I. L. R. (1947) Mad. 365 : 34 A. I. R. 1947 
Mad. 248 : 228 I. C. 164 : 48 Cr. L. J. 81, Patan Alli- 
khan v. Emperor. 

5. (’08) 18 M. L. J. 197 : 7 Cr. L. J. 459. In re 
Sankara Pillai. 

6 . (T7) 40 Mad. 108 : 4 A. I. R. 1917 Mad. 340 : 
33 I. C. 646 : 17 Cr. L. J. 166, In re Savarimathu 
Pillai. 


7. (’10) 37 Cal. 812 : 7 I. C. 54 : 11 Cr. L. J. 440, Ami 
Shaikh v. Emperor. 

8 . C. M. A. 378 of 1946, D/- 16-1-1948, Venkatasami 
Naidu v. Akkulaiya Naidu. 

V. T. Bangaswami Aiyangar —for Petitioner. 

V. Viyyanna —for Respondents. 


Public Prosecutor —for the Crown. 


Order.—In proceedings under s. 145, Crimi¬ 
nal P. C. in M. C. no. 11 of 1946 on the file of 
the Sub-Divisional Magistrate, Amalapuram, it 
was declared under S. 145 clauses (4) and ( 6 ) 
that P. W. 5 was having possession of the dispu¬ 
ted land through his agent P. W. 1 ever since 
delivery was given to him on 7th October 1945 
and that he had been having such possession, 
of the land on 15th May 1946 when the preli¬ 
minary order was passed. 

[ 2 ] The petitioners in this Court were respon¬ 
dents 1 to 3 in the lower Court and on their behalf 
Mr. V. T. Rangaswami Aiyangar raises a ques¬ 
tion regarding the validity of the order of the 
lower Court on the ground that the Magistrate 
who pronounced the order in Court, on 6 th 
January 1947 did not conduct the inquiry or 
pass orders but had only pronounced an order 
written and signed by his predecessor oh 4 tb 
January 1947. It was Mr. Kondal Rao, Sub-Divi¬ 
sional Magistrate, who heard tho evidence and 
passed orders without pronouncing the same 
before he was relieved of that office and succeed¬ 
ed by Syed Mahaboob Sahib Bahadur who pro¬ 
nounced the orders written and signed by his pre¬ 
decessor. On this ground it is objected that there 
was no proper disposal of M. C. No. 11 of 1946 
and that the order sought to be revised was void 
and without jurisdiction and therefore inopera- 
tive. 

[3] It is urged that the final order of the 
lower Court is a ‘’judgment” within the mean¬ 
ing of the word in Ss. 366 and 367, Criminal Proce- 
dureCode and therefore on the authority of certain 
decisions, I am asked to hold that a succeeding 
Magistrate has no jurisdiction to pronounce the 
judgment written and signed by his predecessor 
while the latter was not functioning as a Magis¬ 
trate. There is no nrovision in the Criminal 
P. C. akin to O. 20 , R. 2 , Civil P. C., which lays 
down that a Judge may pronounce a judgment 
written but not pronounced by his predecessor. 

In Halsbury’s Laws of England (Hailsham) 
Vol. ix paragraphs 260 to 264, there is a dis¬ 
cussion regarding the meaning and purpor o 
the word “judgment” in criminal proceedings 
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and the conclusion stated there is that by the 
word "judgment” is meant an order in a trial 
terminating in the conviction or acquittal of the 
accused. In s. 2, clause 9, Civil P. C. judgment 
is defined as a "statement given by the Judge 
on the grounds of a decree or order.” As there 
is no definition of the word “judgment” in the 
Criminal Procedure Code at all it will be proper to 
adopt the explanation of the word as understood in 
the English Courts, referred to in Halsbury’s 
Laws of England. In 31 Mad.543, 1 it is laid down 
that though the word "judgment" is not defined 
in Criminal Procedure Code it is sufficiently clear 
from Ss. 36G and 367, Criminal P. 0 that it is in¬ 
tended to indicate the final order in a trial termina¬ 
ting in either the conviction or the acquittal of 
the accused. In a very recent decision in 1948-1- 
M. L. J. 103, 2 Kania C. J. delivering the judg¬ 
ment of the Federal Court of India has accepted 
the interpretation of the word “judgment” to 
be the same as given by this Court in 31 Mad. 
643 1 and approved of by Sulaiman J. in 1939- 
2-M. L. J. (suppl.) 23. 8 

[4] In the light of these authorities, the ques¬ 
tion has to be considered as to whether the order 
of the Sub-Divisional Magistrate declaring one 
of the parties to be in possession within two 
months of the preliminary order is a judgment. 
Sections 366 and 367 do not in terms apply to 
proceedings under s. 145, Criminal P. C. It is 
well-settled that proceedings under the latter sec¬ 
tion cannot be a "trial” where in the provisions 
laid down for the trial of cases under the Code 
of Criminal Procedure have to be adopted and 
following the observations contained in the 
decisions above mentioned by which I am bound, 
I am inclined to bold that a decision under 
S. 145, Criminal P. C., cannot be a judgment 
within the meaning of the term in S. 367. 

[5] It is significant to note that sub-s. (g) of 
S. 367 enacts that for the purposes of this 
section an order under S. 118 or S. 123, sub-s (3), 
shall be deemed to be a judgment. Therefore, 
one can safely assume that the legislature did 
not intend to apply the term "judgment” to the 
order under S. 115, Criminal P. C. The well 
known legal maxim expressio unius estexclusio 
alterius applies to tho construction of S 3G7. 
This means that when an express provision is 
made to treat the orders under ss. 118 and 123 
(3) as judgments, it follows that other orders ex¬ 
cept those that are finally passed 'in trills do 
not come within the category of judgments. 

[6] On a reading of the section itself, it will 
be clear that the final adjudication of the pro¬ 
ceedings under that section is not intended to 
be a judgment at all. Sub-s. ( 4 ), s. 115 lays 
down that the Magistrate after perusing the 
etatements put in shall hear the parties, receive 


all such evidence as may be produced by them 
respectively, consider the effect of such evidence, 
take such further evidence (if any) as ho thinks 
necessary and, if possible, decide, whether any 
and which of the parties was in possession on 
the date of the preliminary order. Sub-section (G) 
says that if the Magistrate decides that one of 
the parties was or should under the first proviso 
to sub-s. (4) be treated as being in such posses¬ 
sion on the date of the preliminary order, he 
shall issue an order declaring such party to be 
entitled to possession thereof until evicted there¬ 
from. The use of the words "decide” andi 
"issue an order” indicate that what was intended! 
was only an order and not a final judgment. 

[7] Mr. Rangaswami Aiyangar invited my 
attention to a decision in I. L. it. ( 1947 ) Mad. 
3G5 4 where Horwill J. in delivering the judg¬ 
ment of the Bench on the facts of that particu¬ 
lar case, held, that in a Sessions case where 
evidence was^recorded and arguments heard by 
one Sessions Judge who dictated the judgment 
to the shorthand-writer, corrected the transcript 
and signed the judgment after he handed over¬ 
charge to his successor who pronounced it in 
open Court on behalf of the Judge who dictated 
and signed the judgment it was not a valid pro¬ 
nouncement as contemplated by s. SG7 and 
therefore could not be taken to be a judgment 
by which the accused were either legally con¬ 
victed or acquitted. In support of this view,the 
learned Judgo compares and contrasts tho pro¬ 
visions of o. 20, it. 2, Civil P. C., and refers to 
certain proceedings of "the Madras Suddar Court 
dated 11-6-1861 and of 7 8-isgo. Section 850 was 
also referred to for the purpose of contrasting 
the provisions of that soction which admittedly 
are not applicable to the proceedings before a 
Sessions Court. Two decisions of our Court in 
18 m. L. J. 197 6 and 40 Mad. I03 r ' respectively 
w-ero discussed by the learned Judge and it was 
held that as S. 350 is not applicable to proceed¬ 
ings before a Sessions Court those decisions can¬ 
not apply to the judgment in that particular 
case There was a further distinction made by 
the learned Judge, and that was, that in both 
those decisions the Magistrate continued in his 
office when he wrote the judgment and it was 
only delivered by his successor and nothing 
more; whereas in the Sessions case which w r as 
the subject of decision before the learned Judge, 
the judgment was dictated at a time when the 
particular Sessions Judge had already handed 
over charge of his office to his successor. It is 
not Mr. Rangaswami Aiyangar’s contention that 
this decision is applicable ad idem to the present 
case. All that he wants me to say is that the 
general principle enunciated therein, viz., that a 
judgment delivered by a Judge in a criminal 
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case who was not the presiding officer and who 
did not hear the evidence is invalid in law. I 
cannot accede to this contention for the reason 
that in the decision in I. L. R. (1947) Mad. 365 4 
unlike in the present case the Sessions Judge 
when he wrote the judgment had handed over 
charge of his office and was not empowered to 
function as a Judge in that particular Sessions 
Division when he dictated the judgment. So far 
as the present case is concerned, when the Magis¬ 
trate wrote the order and signed it he was a 
Magistrate. It was pronounced in Court by his 
successor. That S. 350 ( 1 ) is applicable to pro¬ 
ceedings under 8. 145, Criminal P. C., will be 
clear from 37 Cal. 812 , 7 where Harington and 
Teunon JJ. were of the view that where a 
Magistrate who had commenced an inquiry 
under S. 145, Criminal P. C., is transferred and 
the District Magistrate had made over the case 
to another Magistrate the latter has power under 
S. 350 to proceed with it without examining the 
witnesses de novo. The proviso to S. 350 (l) 
jcannot apply to proceedings under S. 145 because 
)the parties to such proceedings cannot be termed 
as accused nor can the proceedings be designat¬ 
ed as trials. In addition, in a very recent case, 
C. M. A. No. 378 of 1946 8 the learned Chief Jus¬ 
tice has laid down that in respect of proceedings 
under S. 145, Criminal P.C., an action for mali¬ 
cious prosecution is not maintainable because the 
proceedings under this section cannot be termed 
as a prosecution. 

[8] There is no provision anywhere in the 
Code of Criminal Procedure that an order passed 
under sub-cl. (g) to S. 145 shall be pronounced 
in open Court. All that the section lays - ' down 
is that the Magistrate shall “issue an order”. 
Mark the words “issue an order” in contrast with 
pronounce an order”. If the Magistrate after 
deciding that one of the parties is in possession 
writes and puts his signature to an order and 
serves it on the parties through the agency of 
the police or otherwise that would be a compli- 
ance with the provisions of sub-cl. (6). It is un¬ 
necessary that he should follow, the procedure 
laid down in ss. 366 and 367, i. e., that he would 
pronounce it in open Court or in the presence 
of the parties. As the marginal note to sub-cl. 4 
to s. 145 itself states, the action of the Magis¬ 
trate in hearing evidence and coming to a con- 

“5? “SWjtog the possession by either of the 
part es is only an inquiry and not a trial. These 

P r 6 ; Dg \r. onl r ^-criminal in nature 
where the Magistrate is entitled eyen to allow 
costs to the successful party 

elude ° f the 1 f ° regoiD g discussion, I con- 

'P C 1 a Pr f °T im f !? der MS, Criminal 
W S,' 3 f ot a toial . and the order issued by the 
[Magistrate under sub.el. (6) ot s. us is not a 


judgment and therefore the provisions of 8s. 366 
and 367 are not applicable and if at all the pro- 1 
visions of s. 350 alone are applicable. The action! 
of the succeeding Magistrate in pronouncing the; 
order of his predecessor in Court is perfectly] 
justified and is not open to revision which is 
therefore dismissed. 

c r.k./r.g.d. Revision dismissed. 
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Clark J. 

Y. L. Paul—Petitioner v. Q. C. Joseph and 
another — Respondents. 

Civil Revn. Petn. No. 921 of 1946, Decided on 
19-12-1947, to revise order of Diet. Monsif, Bezwada, 
D/- 9-10-1945. 

(a) Arbitration Act (1940), Sa. 10 (3) and 14 Dis- 
pute referred to more arbitrators than three — 
Award signed by majority is valid. 

Where a dispate is referred to more than three ar¬ 
bitrators, the reference by 8. 10 (3) mast be regarded 
as one expressly containing a provision that the award 
of the majority shall prevail. Hence where a dispate 
is referred to 15 arbitrators and the award is signed by 
14 arbitrators the award is valid and binding inasmuch 
as it is signed by a majority of the arbitrators : 32 
A. I. R. 1945 Pat. 140, Approved. [Paw 1] 

Annotation : (’46-Man) Arbitration Act, S. 14, N. 1. 

(b) Arbitration Act (1940), S. 17—Timeformaking 
application for setting aside award expiring — Ap¬ 
plicant cannot show grounds for setting aside 
award. 

When time for making an application for setting 
aside an award has expired, the applicant is not entitled 
to show grounds upon which the award can be set aside 
and cannot resist the filing of the award. [Para 2] 

Annotation : (’46-Man) Arbitration Aot, 8. 17, N. 1. 

1. (’45) 23 Pat. 719 : 32 A.I.B. 1945 _ Pa *' 140, 218 I 0 * 
275, Raghubir Pandey v. Kanlesar Panaey. 

*• Zameswara Bao and N. Bammohana 

O. Venkatarama Saslri -for Respondents. 

Order. — This is an application to revise an 
order of the District Munsif of Bezwada d,rect,D | 
a decree to be passed in terms of an awar a 
26th November 1944. The dispute in which this 
award was given was one between two r 
in respect of business they carried on un ® 
name or style of “¥. L. Mart Paul t £ They 
were engaged on military contracts. The dispute 
was admittedly referred to 15 persons who made 
an award on 26 th November 1914. The Presi¬ 
dent of the arbitrators, or Umpire, as he has been 
referred to for convenience in the Court below, 
filed the award in Court under the provisions of 
S. 14. It has been found that the parties were 
given notice, both of the making of the award 
and of its filing in Court. The present applicant, 
one of the brothers, objected to the passing <» 
the decree on a number of grounds of which 
three have been agitated again before -me. In 
the first place, he objects on th® ground that 
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admittedly, only 14 of the 15 arbitrators signed 
the award. This, he says, is fatal to the validity of 
the award by reason of the provision of s. 14, 
Arbitration Act. I do not consider that there is 
any substance in this objection. By S. 10 (2) of 
the Act the reference in this case must be re¬ 
garded as one expressly containing a provision 
that the award of the majority shall prevail, as 
there was admittedly no provision to the con¬ 
trary in the reference. Here 14 of the 15 arbi¬ 
trators have signed the award and it has been 
found that, in fact, all the 15 were present and 
took part in the deliberations preceding the 
making of the-award. In these circumstances, 
I am satisfied that the award must be regarded 
as valid and binding, inasmuch as it is signed 
by a majority of the arbitrators. With great 
respect I agree with the decision in 23 Pat. 719, 1 
where the authorities on this point have been 
dealt with at length. 

f 2 ] The second objection arises from the ap¬ 
plicant’s contention that he is entitled to show 
grounds upon which the award can be set aside, 
notwithstanding, as is admitted, that he is barred 
by limitation from making an application with 
that object. His objection on this ground was 
not filed until 28th April 1945, whilst the award 
was made on 26 th November 1944 and it was 
.filed in Court on 24th February 1945. Thus, it is 
clear that the applicant was not entitled to 
apply to set aside the award on 28th April 1945 
when he filed his objections. It is urged on his 
behalf, however, that he is nevertheless entitled 
to resist the filing of the award. Again, I can¬ 
not accept the contention. I am satisfied that 
euch a contention must fail in view of the provi. 
sion of s. 17 of the Act—a mandatory provision— 
that the Court should proceed to pronounce 
judgment according to the award when the timd 
for making an application has expired. 

[3] The third and last objection raised is that 
the so-called award was not a final C onclus,on. 

I have perused the award and it is clearly of a 
unal and conclusive nature. 

tioit 3 Acco f n ^y^ iu h ^ that the three objec¬ 
tions raised are without substance and in anv 

si scat srr sa? 

o.R.k./d.s. Application dismissed. 

A. I. R. (33) 1948 Madras 313 [C. N 25 i 7 

Govinda Menon J 

t,Jnls re Ganeshmal S “‘ «nd others - Peti . 
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PenalCode (I860), S. 383 — “Dishonestly”, mean¬ 
ing of — Wrongful loss caused — Intention to 
cause such loss fessential — Penal Code, (1860) 
S. 24. 

It is not sufficient under S. 383, Penal Code, that 
there should be wrongful lostf caused to ono individual, 
but the person putting that individual in fear of injury 
must have the intention that wrongful loss should be- 
caused. If the accused honestly believes that P. W. 1 
had taken the money belonging to him the attempt to 
get it back cannot be said to be with the intention of 
causing wrongful loss to P. W. 1. [Para 1 j 

A. N. Narayanaswami Aiyar— for Petitioners. 

Public Prosecutor — for the Crown. 

Order —On the findings of the learned Ses¬ 
sions Judge it seems to me that no offence under 
3.384, Penal Code, has been committed. The 
learned Sessions Judge in paragraph ( 3 ) of his 
judgment gives the following finding : 

Accused 1 and^the other members were ap¬ 
parently convinced that P. W. 1 had received the baz 
containing the money from accused 3 and had 
misappropriated it for his own purposes. They would 
not therefore listen to the denial made by P. W. 1.” 

Accepting this finding, the question is whether 
the offence of extortion as defined in s. 383 
Penal Code, can be said to have been made out', 
Ihe chief element in the offence of extortion 
is intentionally putting a person in fear of any 
injury to that person, or to any other”, and 
thereby dishonestly inducing the person so put 
in fear to deliver to any person any property 

muj r i 6 , seourity ® to - So the inducement 

Mnn J?, dl3h0 f at ' I£ accu30 d 1 dishonestly 
induced P w 1 by putting him in fear of injury 

to himself or to any other to deliver property 

his act would amount to extortion. In s 24^d 3 

homstly has been defined as : 

In° r rS 0 D 'l i3 *° , d0 that thin S ‘dfshonX- " 

the ™ l V°r 0t Said that b y a *in. for 

rvin7?°l Wh ‘ 0h aC ° Used 1 had tart was 

trying to have any wrongful gain Sn 1 

other portion of the aeotioVp'pl caU e i I 
mg wrongful loss.” If accused , ’? . * U3 ‘ 

be a gui UyTt IZf" !° M ‘Y• W - b“ « 

but the person putting that individual in Zr 

ful 'Iras' 7 aC 3 ld h g Ve th ® intention that wrong 
estlv bale 1 b \° aused ' If aoc used 1 bon' 

u rl;.“S !ZTi±T", 

wrongful loss to p w i r ;en “ on of causing 
caused to p W 1 W i ^ m i ight hav ° beef 
according to ac^a * T \ 0t loss 

abouid be causedTa resdt 1033 

*—*. £ gs 
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being so, the offence under s. 384, Penal Code, 
has not been made out. If accused 1 is not 
guilty of the offence, accused 3 to 7. who were 
only present to assist ^accused 1 with a view ' 
to intimidate P. w. 1, according to the learned 
Sessions Judge, cannot be guilty at all. 

[ 2 ] The revision is allowed, and the petition¬ 
ers are acquitted. The fine, if paid, will be re¬ 
funded. 

C.R.K./d.R. ^ Revision allowed. 


A. I. R. (35) 1948 Madras 514 [0. N. 255.] 

HORWILL J. 

Chivatapu Lakshminarayana —Appellant 
v. Maddirala Subbayya and others—Bespon. 
dents. 

Second Appeal No. 1017 of 1946, Decided on 6-2-1948, 
against decree of Dist. Judge, West Godavari at Ellore,’ 
in A. S. No. 186 oi 1945. 

(a) Civil P. C. (1908), O. 22, R. 10 — Suit against 
interim trustee in his personal capacity for wrong¬ 
ful dismissal of defendant — In appeal suit decreed 
with costs — Meanwhile interim trustee removed 
and another appointed — Interim trustee can file 
second appeal without impleading new trustee. 

If a suit is properly instituted by a particular 
-plaintiff, the suit can continue even though in the 
meanwhile he loses his status uuder which the suit is 
tiled : 15 A. I. R. 1928 Mad. 246 and 15 A. I. R. 1928 
Mad. 607, Rel. on. [Para 3] 

Where an interim trustee A of an institution while 
mauaging the institution, dismisses one of the servants 
and a suit is filed against him in personal capacity by 
the dismissed servant and is decreed with coats in 
appeal, A can file a second appeal even though in the 
meanwhile be is removed as an interim trustee and 
a nev trustee is appointed, without impleading the 
new trustee. [Paras 2 & 3] 

Annotation : (’44-Com.) Civil P. C., 0. 22, R. 10, 
N. 2. 


(b) Madras Hindu Religious Endowments Act 
(2 [II] of 1927), S. 18, Explanation—Scheme found 
unworkable — Board can appoint interim trustee 
pending drawing up of more satisfactory scheme. 

Where a scheme is found unworkable and some 
modification is necessary, the Board possesses power to 
make some interim arrangements, including an appoint¬ 
ment of interim trustee, pending the drawing up of a 
more satisfactory scheme. [Para 5] 

(c) Madras Hindu Religious Endowments Act (2 
[II] of 1927), S. 63 _ Final modification of scheme 
not ignoring hereditary trustee — Appointment of 
interim trustee held not bad, on this account. 


Wtoeit was clear from the provisions of the final 

modification of the scheme that the Board had provided 

nr.f e v erci ?l ?■} tte hereditary trustee’s right*, it 

the provision* 1 1 a® Boar ? intended to circumvent 
T s of the Act by ignoring the hereditary 

31 A. I. R. 1944 Mad, H^SSSST ££»]’ 

Cases referred :— 

r J 0 27) 1927 M. W. N. 743 : 15 A I R iqo fi 

Viswanathaeami IW 


2. (’28) 1928 M. W. N. 746 : 15 A. I. R. 1928 Mad. 

607 ; 109 I. C. 789, Ittunan Panikkar v. Narayana 

Bharathigal, 

3. (’44) I. L. R. (1944) Mad. 534 : 31 A. I. R. 1944 

Mad. 351, Hindu Religious Endowments Board v- 

Palani Andi. 

V. Parthasarathy — for Appellant. 

P. Satyanarayana Raju — for Respondents. 

Judgment. —The suit out of which this second 
appeal arises was one by certain Archakas who 
had been dismissed from service by the appel¬ 
lant, who was then the interim trustee appointed 
by the Madras Hindu Religious Endowments 
Board. The District Munsif of Tanuku held that 
there was nothing illegal in the manner in which 
the enquiry had been conducted and the order 
passed and he further held that the suit was 
barred by S. 43, Madras Hindu Religious Endow¬ 
ments Act. He therefore dismissed the suit. In* 
appeal to the District Judge of West Godavari, 
it was held that the appointment of the appellant 
as an interim trustee, ignoring inter alia the 
rights of the hereditary trustee, was ultra vires 
and that therefore the suit lay. He held that 
S. 43 of the Act did not apply ; because the com¬ 
petence of the appellant to act under that 
section had been rightly challenged. He accord¬ 
ingly allowed the appeal and decreed the suit 
with costs. 

[2] A preliminary objection has been taken 
that the appeal cannot be heard unless the 
trustees appointed by an order of 80th Septem¬ 
ber 1947 are brought on record in the place of 
the present appellant who was by that order 
removed. The appellant appealed to the Hindu 
Religious Endowments Board against the order 
of 80th September; but the appeal has not yet 
been disposed of. 

[3] Two decisions' of this Court, i. e., 1927 
if. W. N. 743, 1 which was followed by another 
Bench of this Court in 1928 M. W. N. 746 3 were 
roughly to the effect that if a suit was properly 
instituted by a particular plaintiff, the suit could 
continue even though in the meanwhile he had 
lost the status under which*he had filed the suit. 

It is however unnecessary to consider this ques¬ 
tion at any length; because the appellant was 
not impleaded as a trustee of the institution, 
but personally; and the decree of the lower Court 

ordered costa to be paid by him. 

[4] It appears that the scheme embodied in 
Ex. P-3, drawn up on 16th June 2928, was not 
working satisfactorily, apparently because tbe 
hereditary trustee wa9 not co-operating with the 
associate trustees; and so the Hindu Religious 
Endowments Board came to the conclusion that 
some modification of the original scheme was 
necessary. They therefore appointed the appel¬ 
lant as the interim trustee on 2lst April 1940 by 
Ex. P-2, pending the final modification of the 
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scheme, which was not effeoted until 30th Septem¬ 
ber 1947. There seems to have been an un. 
warranted and unnecessary delay in modifying 
the original scheme ; but for purposes of this 
appeal the delay is not material- On 2 nd March 
1941 the appellant dismissed the respondents. 

[5] It is obviously necessary where a scheme 
is found to be unworkable and some modification 
is necessary, that power should be possessed by 
the Board to make some interim arrangements 
pending the drawing up of a more satisfactory 
scheme. In 1930, the explanations to s. is of the 
Act was added. That explanation is this: 

“The general powers of superintendence of the Board 
shall include the power to pass such interim orders as 
it deems necessary in the interests of the proper 
maintenance of a math or temple or the administration 
of a religious endowment.” 

The general powers of superintendence referered 
to in this explanation are presumably those 
referred to in the first sub section, which confers 
on the Board the general superintendence of all 
religious endowments within the territorial juris¬ 
diction of a Board. It is how’ever argued by the 
learned advocate for the respondents that this 
general superintendence is declared to be, by 
the section, subject to the provisions of this Act, 
and of any scheme settled or deemed to be a 
soheme settled under this Act. If the contin¬ 
gency contemplated by the explanation of this 
section is one that occurs in the working out of 
the scheme, then the Board is not empowered to 
pass any orders not in accordance with the 
scheme. But in the present case the scheme was 
found to be unworkable; and by the order 
appointing the appellant as interim trustee that 
scheme must be deemed to have been tempora¬ 
rily abrogated; and so the Board could not act 
I in accordance with the terms of the scheme, 
which it found was unworkable and needed 
modification. All that was therefore required of 
the Board in passing this interim order was to 
see that it should be subject to the provisions of 
the Act. I have no doubt that the Board acted 
in accordance with the provisions of the Act, 
and that this explanation was added in order to 

empower the Board to deal with cases of this 
kind. 


[6] There is no reason to think that the Boa 
I intended to circumvent the provisions of t 
'Act by ignoring the hereditary trustee perm 
nently, as the order of noth September 1G 
would show; for the Board in its modifi 
scheme provided for the exercise of the herec 
tary trustee s rights. It was however apparent 
impracticable for them to make any provisii 
in the interim order;, because it was on h 
account that the whole scheme had becon 
.unworkable. .In this connection the learm 
advocate for the respondents has relied on tl 
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decision in I. L. R. ( 1944 ) Mad. 534, 3 in which tho 
learned Judges held that the Board had no right 
to exclude a hereditary trustee even for a short 
time. In that case the learned Judges were 
however dealing with an instance fairiy^common 
at about the time when the judgment was deli¬ 
vered, of ignoring the spirit of the Act by the 
Hindu Religious Endowments Board, retaining 
the hereditary trustee as a trustee, while at the 
same time depriving him of most of his powers. 
The learned Judges were not there considering 
a bona fide interim order passed by the Board in 
an attempt to secure the proper working of the 

institution until a suitable permanent arrange- 
men* could be made. 0 

[7] The learned advocate for the respondents 

further argues that even though the Board were 
empowered to confer upon a single trustee the 
full powers of a trustee they did not in fact do 
so by their order, Ex. p-2. It is argued that all 
that they did was to make arrangements for 
conducting a certain suit which was then pending 
The order ran : 6 * 

“Whereas the Board is satisfied that the scheme of 
admimstraiion framed by the Board in B. 0. No. 305 
dated 16th June 1928 should be modified and that 

^nnd rea t 3 som ® mteri “ a 5 raD 8 e ment should be’made for 
conductmg the smt, the Board hereby appoints Sri 

{£' l ' a '“ m . Laksbminara yana as the interim trustee of 
S" Eb ambara3waraswami temple at Chivatam village 

• Ca “ ubu f alub » ) Vesfc Godavari district, pending the 
modification of the scheme. ^ 0 ine 

n 136 -/, 010 ^ trustce shall enter upon .his duties 
tH^^ 1 / b ” nd c0ncthe pending suit under S. 78 of 

[ime ■* IlG £h ° U d fCp0rt the P r °8 ress fro ^ time to 

Before taking action against the respondents the 
appellant asked the Board for permission to 

ake disciplinary action against the respondents* 

but it was pointed out in the reply of the Board 
ex. D- 15 , dated 23rd January 1941, that the pre’ 
vious permission of the Board was not necessarv 
Even if we ignore the Board's own interpretation 

eV P TZu ° rder ' EX ' P u 2, 1 am 3a ‘^ that 
pvw !t ^ lf em P°wers the interim trustee to 

exeruse all the powers of a trustee. The pro. 
minence given in this short order to pending 
proceedings merely indicates the urgency felt hv 
the Board at the time this order was passed * 

n° m what has been said above 
that if the appellant was pronerlv armr/ * i 

and had all the powers of a trustee, he 1 had 
authority to take disciplinary action agiinsfc the 
respondents. Sub-sections ( 2 ) and ( 3 ) of a , 0 c 

elfTT *w ,2.2« 

Court These two sub-sections provide for an 
appeal to the Assistant Commissioner and a 

si r 
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[9] The appeal is allowed with costs in this 
Court and in the Court below and the order of 
the District Mansif restored. 
o.r.k/r.g.d. Appeal allowed . 
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Govinda Menon J. 

A. Mohammad Hassan Sahib and others — 
Petitioners v. The Podanur Sunnath Jamath 
by President C. A. Alii Sahib and others — 
Respondents. 

Civil Revn. Petn. No. 249 of 1947, Decided on 3-2- 
1948, to revise order of District Munsif, Coimbatore, 
D/- 14-11-1946. 

Civil P. C. (1908), O. 1, R. 8 — Having &ame 
interest — Fact that parties are equally balanced 
is not sufficient to refuse leave under O. 1, R. 8. 

Without deciding the question whether the plaintiffs’ 
claim is bona fide and whether the plaintiffs are 
agitating a proper claim, leave to file a suit under O. 1, 
R. 8 should not be refused for the simple reason that 
the parties are equally balanced : 16 A. I. R. 1929 
Mad. 44, Bel. on; 8 A. I. R. 1921 Mad. 682 and 22 
A. I. R. 1935 Mad. 542, Bef. [Para 4] 

Annotation : (’44-Corn.) Civil P. C., 0. 1, R. 8, N. 8. 
Cases referred :— 

1. (1876) 3 Ch. D. 610: 45 L J. Ch. 788: 24 W.R. 1059, 
Sewers Commrs. v. Gellatly. 

2 * (’29) 16 A.I. R. 1929 Mad. 44 : 107 I. C. 789, 
Abdul Gam v. Snbramania Chettiar. 

3. (’21) 30 M. L. T. 47 : 8 A. I. R. 1921 Mad. 682 : 64 
I. O. 618, Periyava Nadar v. Velumuruca Nadar. 

4. ( 35) 22 A. I. R. 1935 Mad. 642 : 156 I. C. 
Rengaswami v. Natela. 

S. Thyagagarja Ayyar — for Petitioners. 

V. C. Viraraghavan — for Respondents. 

Order. — The petitioners, five in number, 
purporting to represent the Muslim members of 
the Sunnath Jamath of Podanur, applied to the 
lower Court for leave under o. 1, R. 8, Civil P. C. 
to file a suit against the defendants who are said 
to be the representatives of a society styled "the 
Podanur Sunnath Jamath” registered under the 
Societies’ Registration Act (Act 21 [xxi] of 1860 ). 
The allegations are that the defendants have no 
legal status and that the rules and the agree¬ 
ment of the said society are therefore invalid 
and without any legal effect. On this application, 
the defendants filed a counter, stating among 
other matters that the petitioners did not re¬ 
present the general body of the Muslims of 
Podanur and that petitioner 5 who was an 
important individual in the locality was engineer- 
ing he whole business. During the course of 

iqA ni «L 0f - tbia a PPl icati( m. the petitioners 
7, led eacb one of fche deponents of 

those affidav.U stating that the petitioners have 
got such representative status; on the other 
hand, the respondents Med 97 affidavits, dis- 

HonZ ° hara0ter ° £ thS **- 

[ 2 ] In this state of affidavit evidence before 


the lower Court, the learned District Mansif held 
that the plaintiffs, and their supporters coaid 
only be permitted to sue in their individual 
capacity and not as representing any common 
interest of the community;, and he therefore 
refused leave to the petitioners to file the suit 
on behalf of the community. 

[3] In this revision petition Mr. 8. Thyagaraja 
Aiyar, the learned advocate for the petitioners 
contends that the learned District Munsif acted 
illegally and with material irregularity in the 
exercise of hi9 jurisdiction in not considering the 
(fuestion from the proper legal standpoint. The 
position of law enunciated by the learned Dis¬ 
trict Munsif is, it is contended, contrary to the 
rulings of this Court; and he invited my atten¬ 
tion to a number of decisions of this Court as 
well as a judgment of Jessel M. R. in the Chan- 
cerry Division in England. The law is well 
settled, as stated by the Master of the Rolls in 
(1876) 3 ch. D. 610, 1 that where one multitude of 
persons were interested in a right and another 
multitude of persons interested in contesting 
that right and that right was a general right 
and it was utterly impossible to try the question 
of the existence of the right between the two 
multitudes on account of their number, some 
individuals out of one multitude might be 
selected to represent one set of claimants, and 
another set of persons to represent the parties 
resisting the claim and the right might be 
finally -decided as between all parties in a Bait. 

I do not wish at this stage to discuss in any 
detail all the decisions, to which my attention 
has been drawn; suffice it for the present purpose 
to refer to the judgment of Ananthakriahna 
Aiyar J. in A. I. R. 1929 Mad. 44, 2 wherein the • 
learned Judge discusses the earlier decisions on 
the point and holds that the Court should not 
refuse leave to file a suit simply because there 
are, in opposition, quite a number of people con¬ 
testing the plaintiff’s claim. It is not possible, 
even in an ideal society, to get unanimity of 
opinion on many matters and therefore t e 
learned District Mansif, in this case, ought to 
have considered the question regarding 
bona fide nature of the plaintiffa' claim to file 
a suit. The decisions in 30 M. L. T. 47 ana 
A. I. R. 1935 Mad. 642 4 relate to instances, where 
the dispute was among the members of a certain 
multitude of individuals and not between one 
group against a third party. Even in such cases, 
it has been held that it is the duty of the Court 
to grant leave to the plaintiffs to sue on behalf 
of the particular group of persons if it was » 
Iona fide request, and in such cases what In® 
Court ought.to do is to define a group of in ivi- 
duals among the defendants also, who can re¬ 
present the opposite group. 
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U1 tfhe learned District Munsif in this case 
has not gone into the question as to whether the 
plaintiffs’ claim is bona fide and whether the 
plaintiffs are agitating a proper claim. Without 
deciding this question, he should not have, for 
the simple reason that the parties are equally 
balanced as it were, 134 on the one side and 97 
on the other, refused the claim of the plaintiffs. 
In these circumstances, the order of the learned 
District Munsif refusing permission to sue is set 
aside; and the lower Court is directed to hear 
the matter afresh and decide whether the plain- 
tiffs’ claim is bona fide ; if the plaintiffs are 
acting bona fide, then leave should be granted 
for them to hie the suit. 

[5] Each of the parties will bear its own 
costs in this Court. 

C.R.K./v.B.B. Petition allowed. 


A. 1. R. (35) 1948 Madras 517 [C. N. 257.] 
Gentle C. J. and Satyanarayana Rao J. 

Ananthanarayana Sarma and others _ 

Petitioners v. Erishnamurthi Ayyarand others 
— Respondents. 

Civil Revn. Petn. No. 77 of 1945, Decided on 
29-10-1947, to revise order of Sub-Judge, Taniore. 
D I- 13-12 1944. J ’ 


Civil P. C. (1908), O. 33, R. 15 — Bar to subs< 
quent application -Bar under R. 15 is restricted t 
individual and does not extend to those who di 
rive title from him — Application held was nc 
barred under R. 15. 

The right to sue in forma pauperis being a personi 
right of tha individual who i3 given leave to sue as 

pauper, and since there is nothing in R. 16 of O. 33 c 
in any other part of the Code by whioh the bar impoae 
upon tbe unsuccessful applicant is extended to any or 
else, such as his legal representative, successor-in-tit 
or others, when an application to sue in forma pauper 
is refused, the bar affects tbe applicant alone end do< 
not extend to any other person. [Para 1C 

On the death of a Hindu widow, one A claimed th 
properties left by her and applied for leave to sue as 
pauper for the purpose of recovering them. Leave wa 
refused and the application was dismissed under O. 31 
R. 7. On the death of A, his sons applied to sue i 
forma pauperis in regard to their alleged olaim to th 
properties. That application was made in respect of th 
petitioners own personal oause of action; it was nc 
made by them in any representative capacity respecl 
ing their father s interest in the properties. The appll 

Mder lL15“ ini8Sed ° D ^ gr ° Und thafc * Was bar ™ 

f that KVfc* *° sae must be distinguishe 

lES The by J h ‘ ch that right could be exer 

S J a d ® r ‘ ved b * the 80DS "as not that c 
S l^i? ftUper bat a right the property in reapec 

V re " a8 , al8 ° a of suit which wm dis 
H” and separate from the method of suing. The at 
plication of tbe sons was not therefore barred unde 

thSt ** ,ather ’ 8 “P^atioS t 
CiTilP ' C .0.33,rT 5 ,N? 2 2 

1. (’38) (1938) 2 M. L. J. 137 ; 25 A I R xr ^ 

imniailU m C ai. 814 ’ 


2. (’06) 33 Cal. 1163, Lalit Mohan Mandal v. Satish- 
chancier Dhs• 

3. ('12) 36 Bom. 279 ; 11 I. C. 724, Manajl Rajuji v. 
Khandu Balu. 

4. (’25) 12 A. I. R. 1925 Mad. 819 ; 88 I. C. 91, In re 
Radhakrishna. 

5. (’14) 27 M. L. J. 494 : 2 A.I.R. 1915 Mad. 633 : 33 
I. C. 321, Radhakrishnama Chetti v. Chengu Aiyar. 

M. S. Venkatarama Iyer and S. Venkatarama 
Iyer— for Petitioners. 

R. Viswanathan and K. P. Panchapagcsa Iyer — 

for Respondents. 

Gentle C. J. — The relevant facts in this 
civil revision petition can be stated shortly. On 
16-31911, one Sami Ayyar, died possessed of 
certain properties; ho left a widow who died on 
20-10 1931. Upon her death, the father of the 
three petitioners claimed the properties; he made 
an application under, the provisions of o. 33 , 
Civil P. C., for leave to sue as a pauper for the 
purpose of recovering the properties. On 6 - 10 - 1933 , 
leave was refused and the application was dis¬ 
missed under R. 7 of the Order. The father died 
in September 1934 and his rights, if any, to the 
properties devolved upon his three sons, the 
petitioners herein. On 15 10-1943, they applied to 
sue in forma pauperis in regard to their alleged 
olaim to the properties. That application was 
made in respect of the petitioners’ own personal 
cause of action; it was not made by them in any 
representative capacity respecting their father’s 
interest in the properties. On 13-12 1944 , the 
learned Subordinate Judge of Tanjore dismissed 
their application holding that, since R. 15 of O. 33 
of the Code would have prevented the father 
from making a further application for leave to 
sue as a pauper, the rule also prevented his sons, 
as his legal representatives, from succeeding in 
their application. The learned Subordinate Judge, 
in his judgment, relied upon the decision of° a 
Division Bench of this Court in (1938) 2 M. L J 
187. 1 


[ 2 ] By this civil revision petition the peti¬ 
tioners challenge the correctness of the learned 
Subordinate Judge’s dismissal of their applica. 
tion. This petition came before Shahabuddin J 
who observed that no direct decision of this or 
of any other Court on the point had been cited 
to him and, as the question is one of general 
importance and hare of authority, he considered 

it desirable that it should be placed before a 
Bench. 


* 




- ^ VAJUU tJIJUL)! 

a person to make an application to the Court t< 
be aUowed to sue as a pauper and, if successful 
?® r ® b f y . to he Sieved from payment of court 
fees at institution. Rule 1 defines a “pauper-’ 
an applicant must bring himself within the defi 
mtion before leave can be given to him to sue 
forma pauperis; in an application for leave 
far as status is concerned, the sole matter foi 
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consideration is the personal position of the ap- 
plicant himself. Some additional provisions have 
been added to R. 1 by amendments in Madras, 
which relate to suits by persons acting in a re¬ 
presentative character in respect of a pauper’s 
estate or property; that position and those 
amendments do not arise in the present instance 
and can be ignored. So far as material in the 
present case, the right to sue as a pauper is 
peculiar to the individual and it arises from his 
own special status ascertained according to R. l. 
Rule 5 provides for summary rejection of an ap¬ 
plication to sue in forma pauperis. When there 
has not been a summary rejection, then by R. 7, 
the Court shall either allow or refuse to allow 
the applicant to sue as a pauper after holding a 
formal enquiry. Rule 15 provides that • 

“An order refusing to allow the applicant to sue as a 

pauper shall be a bar to any subsequent application of 

the like nature by him in respect of the same right to 

sue; but the applicant shall be at liberty to institute a 

suit in the ordinary manner in respect of such right, 

provided that he first pays the costs (if aDj) incurred 

by the Provincial Government and by the opposite 

party opposing his application for leave to sue as a 
pauper.” 

It has to be noticed that the bar is expressed to 
be upon him,” that is, the applicant who has 
been refused leave to sue as a pauper. The res-l 
pondents’ contention is that the word "him” in 
the rule, includes, impliedly, the applicant’s legal 
representative or successor-in-title; and since, in 
the present instance, the father of the petitioners 
^as refused leave and, consequently, was barred 
by R. 15 from making an application, so also 
are the petitioners because their rights, if any, 
to the property, devolved upon them from their 
father and thus they are hit by the same dis¬ 
ability as that which affected their parent during 
his lifetime, 

fi] The approach to the problem, it seems to 
me, has not been made from the correct aspect. In 
his judgment, the learned Subordinate Judge 
made some observations regarding the peti¬ 
tioners’ position to which I desire to refer. He 
said : 

“The question is whether the petitioners, assuming 
they are now paupers, have a right to apply for leave 
to sue in forma pauperis, which right their father did 
not have after the dismissal (of his application in that 
behalf).” 

Elsewhere he added: 

' .The bar viz., under R. 15 ‘‘must apply not only 
to him, the father, but to his representatives, because 
the properties, to recover which the representatives 
bring their suit, were got by them from the unsuccess¬ 
ful pauper applicant.” 

In my view, those observations reflect a confu- 
thought and appreciation of the position, 
to sue must be distinguished from the 
method by which that right can be exercised. 

ssummg the petitioners inherited from their 


&. I. H. 

father the right to the properties and, it would 
follow, the right to sue for them, their right to 
sue arises out of devolution of the property upon 
them; they did not inherit from him the right 
to sue as paupers. The latter right can be theirs 
only if they can bring themselves within the de¬ 
finition of "pauper” in R. 1 of o. 33. Their right 
to sue for the property is one which is indepen¬ 
dent of a right, if they can establish it, to insti¬ 
tute their suit in forma pauperis. 

[5] Although not cited to Shahabuddin J. 
there are some relevant decisions in which the 
position of a "pauper” has been considered and 
to which reference is now convenient. In 33 Cal. 
1163,“ it was observed at p. 1168 of the report, 
that * . - 

‘‘the right to make such an application (for leave to sue 
as a pauper) is obviously a personal right, and cannot 
survive in the legal representative, who may or may 
not be a pauper himself.” 

Again in 36 Bom. 279,'’’ ah observation is found, 
at p. 281 of the report, that 

“the privilege of maintaining a pauper soit is a personal 
privilege granted to people who have no means of car¬ 
rying on or continuing litigation, and there seems to be 
no authority whatever for holding that the represen¬ 
tative of a pauper is entitled to continue the suit of 
his testator or testatrix in forma pauperis , even though 
admittedly he is not a pauper, simply because his tes¬ 
tator or testatrix was a pauper.” 

The amendments by way of addition, previous¬ 
ly mentioned, which were made to R. 1 in 1936 
by this Court deal with the position and the 
question of an applicant seeking to sue as o 
pauper in a representative capacity. Those 
amendments were not the subject of considera¬ 
tion in the above decisions; and, as already 
observed, do not arise and are not in point 
in the present instance. In both the deci¬ 
sions quoted, the right or the privilege of suing 
or continuing to sue as a pauper, is personal to 
the individual, that is to say, it arises in bis 
favour by reason of his own individual status. 

If the right to make an application to sue in 
forma pauperis is a personal one which does 
not pass to a legal representative, then, it must 
follow, the bar upon it can affect only the indi¬ 
vidual who personally possesses the rigbk 1° 

A. I. R. 1925 Mad. 819 4 which was decided before 
the Madras amendments to R 1, were made, 
Jackson J. referred to the two decisions, cited 
above, and held that the representative of a 
pauper could not continue a suit in forma 
pauperis if not a pauper himself; there the ap¬ 
plicant sought to be allowed to sue in forma 
pauperis on the ground that he had derived that 
right from a deceased pauper and it was held 
he could not do so: in other words, that the right 
to make an application to be allowed to sue in 
forma pauperis does not devolve from an in¬ 
dividual, who may be able to assert that right. 
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[6] By way of emphasising that the bar in 
Bi 15, relates to the "applicant” alone and not 
to his legal representative or successor-in-title, 
learned counsel for the petitioners referred to 
8. 2 (l), Limitation Act which defines "applicant” 
as including any person from or through whom 
an applicant derives his right to apply. There 
is not a similar provision in the Civil Procedure 
Code. Since the definition was necessary in the 
Limitation Act, so as to include other persons 
■in "applicant” in addition to that individual 
himself, the absence in the Code of a similar pro¬ 
vision is an indication that other persons are 
not included in that word or in the word "him” 
in R. 15. 

[7] On behalf of the respondents reference was 
made to 27 M. L. J. 494, 5 where, at p. 496 of the 
report, it was observed that : 

“In the next place a provision in a statute which 
gives a right to or imposes a liability on a person must 
be deemed to confer that right and impose that liabi¬ 
lity on the person’s legal representative and if it confers 
that right or imposes tbe liability on that person as the 
owner of a certain property such right or liability .is 
conferred or. imposed on the assignee of such ownership 
right unless the reason of the rule of law cannot clear¬ 
ly apply to anybody but the original owner of the pro¬ 
perty or the original obligor.” 

It was contended that those observations are 
applicable to R. 15, so that the bar upon tbe ap¬ 
plicant affects also his legal representatives and 
those who derive title from him. In my view 
the concluding words of the quotation show that 
the principle has not universal application with¬ 
out exception. The right to sue as a pauper is 
'personal to the individual and, from that, it 
seems to follow that the bar in R. 15, must be 
restricted to the individual and does not extend 
to those who derive title from him. As already 
pointed out, the title derived by the petitioners 
is not that of suing as a pauper but a right to 
the property in respect of which there is also a 
right of suit which right is distinct and sepa¬ 
rate from the method of suing. 

[8] Counsel for the respondents placed con- 
siderable reliance upon the decision in (1938) 
■2 M. L. J. 137 , 1 which tbe learned Subordinate 
Judge, in the Court below, appeared to consi- 
der covers the present matters. It was conten- 
ded that that decision is conclusive and establi¬ 
shes that the petitioners are affected by the bar 

the rV.r 6 Vf 8n .u ‘° the aame as was 

eir father There the facta and circumstances, 
ao far as material, were the following : By o. 44 
K. 1 of the.Code the provisions of o. S 3 , applied 
to a pauper appellant; an appellant was given 
leave to appeal in forma pauperis ; he entered 

mid a ( gr , e . 8 ” eDt w . ith reference to the subject, 
matter of the appeal by which another person- 

obtained an mterest in it; such an agreement 
by °- *>■ R ' ^bles ‘he Court to d"“u "r 


the pauper litigant; the appellant then died 
and his executor was brought on record in 
his place but was not pauperised nor given 
leave to continue the appeal as a pauper; the 
respondent to the appeal made two applications; 
(l) to disallow the executor-appellant from con¬ 
tinuing the appeal in forma pauperis or to 
dispauper him; and (2) to direct the executor- 
appellant to furnish security for the costs of the 
respondent in that appeal; Horwill J. granted 
the applications and a Letters Patent appeal 
from his decision was dismissed by a Bench. 
In the judgment it was observed, at p. 140 of 
the report, thaUhe word "plaintiff” in R. 9 
means the plaintiff or his representative.” 
Rule 9 provides that a Court may order the 
plaintiff to be dispaupered if "he” has entered 
into any agreement with reference to the subject- 
matter of the suit by which another person ob¬ 
tains an interest therein. The "plaintiff” wa 3 
the deceased pauper appellant who himself had 
made the disabling agreement and his appeal 
was sought to be continued by his executor; 
whilst in the judgment, at p. 138 , reference is 
made to dispaupering the executor, since he had 
not been pauperised be could not be dispauper¬ 
ed. The effect of that decision in my view is 
that the appeal which bad been instituted in 
forma pauperis by the deceased appellant and 
which had been continued after the death by his 
executor, who was not a pauper, was stopped 
from being prosecuted as a pauper appeal by 
reason of the conduct of the deceased pauper ap¬ 
pellant, whioh under R. 9, occasioned the charac¬ 
ter of the appeal to be forfeited. The first prayer 
m the application was to disallow the executor 
appellant from continuing the appeal in forma 

fT'! i3 what wa9 ordered, as 

1 I Qr 7 ” d T rStand the J ud g me &fc in (1938) 2 M. L. J 
sent instance. VI6W “ * n0t in P ° int in tho P™-’ 
fa .\ 0] Whihtthe petitioners inherited from their 

tiJZ rig ^ t0 sue £or the propert y« assuni - 

;ng that was the case, that inheritance did not 
include a nght to sue in forma pauperis. Sup- 
pose the father, being a pauper, had made no 
application to sue as such and suppose tbe peti¬ 
tioners are m financial affluence, in those P cir 

sTln n To 9 rma ey ^ “ 0t b ? granted Ieave to 

sue in forma pauperis on the ground of their 

by vtne Ce of h-a' 0 ™ and 

HZtJ b affeCted anllVS^ 

tend to the pltioTrf d ° eS DOt 
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who is given leave to sue as a pauper, and since 
there is nothing in R. 15, or in any other part 
of the Code by which the bar imposed upon the 
unsuccessful applicant is extended to any one 
else, such as his legal representative, successor- 
in-title or others, when an application to sue in 
forma pauperis is refused, the bar affects the 
applicant alone and does not extend to any other 
person. In respect of these observations I am 
not to be understood as having expressed any 
opinion regarding the right of a person seeking 
to sue in forma pauperis in any representa¬ 
tive capacity, as provided by the Madras addi¬ 
tions to R. 1 of o. 33, but my observations are 
confined and restricted to the facts in the present 
case where the petitioners applicants wish to 
enforce their own personal rights to property by 
•way of suit. 

[11] As part of his argument counsel for the 
respondents contended that unless the bar in 
R. 15, extends to persons other than the applicant 
who has been refused leave to sue as a pauper, 
the door is wide open for abuse; an example was 
given that, in the event of an application to sue 
in forma pauperis being refused and the bar 
in R. 15, then arising against the applicant, he 
could assign his right to a pauper who in turn 
would be entitled to apply under the provisions 
of o. 33; and counsel urged that the assignee, 
in such an instance, should be as adversely 
affected as the assignor regarding the bar in 
R. 15. In respect of that argument I desire only 
to say that if there is any lacuna which might 
occasion abuse or injustice then that must be 
removed either by legislation or by means of the 
rule-making powers conferred by S. 122 of the 
Code. 

[12] For the reasons given, in my opinion, 
the dismissal of the petitioners’ application on 
the ground that their father’s application had 
been refused, was wrong. The petition is allow¬ 
ed; the order of the lower Court set aside and 
the petitioners' application restored and reman¬ 
ded to the Subordinate Judge of Tanjore to hear 
and determine upon the merits. The petitioners 
are entitled to their costs in this revision peti¬ 
tion. 

Satyanarayana Rao J — I agree. 

o.r.k./s.o. Petition allowed* 


A. I. R. (36) 1948 Madras 620 [C. N. 358 
Rajamannar Offq. 0. J, and Satya- 
N ' narayana Rao J. 

In re Pedda Iswara Reddy _ Petitioner 

i 7 S o 22769 and , 52771 of 1947, Decided c 

5 7 2-1947 ’ to reV1S6 ° rdCr ° f Sub ‘ Jud 8 e . Kurnool, D 

(a) Provincial Insolvency Act (1920), S. 75 - 

appeals ?5 subject to Civil P * c - “ regard t 


Section 5 cannot override the provisions of 8. 75 in 
so far as the latter section confers a right of appeal in 
any instance. It is not permissible to read the provi¬ 
sions of S. 75 with a further modification that the pro* 
visions are subject to the provisions of the Civil Pro¬ 
cedure Code in regard to appeals. [Para 3] 

(b) Provincial Insolvency Act (1920), S. 75 (I) — 
“Decision come to or order made” — Order finally* 
deciding point of controversy between parties falte 
within that expression. 

An order the result of which is definitely to conduce 
n particular dispute between the parties, as for instance, 
whether the alienees should or should not be made 
parties to the insolvency application, falls within the 
words “a decision come to or. an order made” in 
S. 75 (1). Appeals from such orders, therefore, can be 
filed in the District Court: 29 A. I. R. 1942 Mad. 305,. 
Disting. [Paras 3, 4] 

Case referred : — 

1. (’42) 1942-1 M. L. J. 113 : 29 A. I. B. 1942 Mad. 

305 : 205 I. C. 389, Lakshmappa v. Venkatareddi. 

P. Chandra Beddx — for Petitioner, 

Government Pleader — for the Crown. 


Rajamannar Offg. C. J. — The question 
for decision is whether appeals lie to the District 
Court of Kurnool from two orders made by the 
Subordinate Judge of Kurnool, viz., an order 
granting an application made under O. 1, R. 10, 
Civil P. C., praying that certain alienees from 
the insolvent may be added as party respondent® 
to an insolvency application, and an order 
excusing delay in filing the former application. 
Two revision petitions have been filed in this 
Court against the eaid two orders, and they will 
be incompetent if appeals lie to the District 

Court. 

[2] These two orders were passed by the 
learned Subordinate Judge in the course of an 
insolvency application. They must therefore be 
deemed to have been passed in the exercise of 
insolvency jurisdiction. Section 75, Provincial 
Insolvency Act, specifically provides for appeal® 
and revision petitions against orders made in the 
exercise of insolvency jurisdiction. Under S. 76 
(1), the debtor, any creditor, the receiver or any 
other person aggrieved by a decision can com© 
to or an order made in the exercise of insol¬ 
vency jurisdiction by a Court subordinate to a 
District Court, may appeal to the District Court, 
and the order of the District Court upon such 
appeal shall be final. If the orders m question 
are orders made or amount to decisions come to 
in the exercise of insolvency jurisdiction, then 
certainly appeals lie against them to the District 

Court. „ _ — ... 

[3] It was contended by Mr. Chandra Reed* 

on behalf of the petitioners that S. 75 has to be 
read with s. 6 of the Act, which prescribes that 
the Court, in regard to proceedings under to* 
Act, shall have the same powers and shall follow 
the same procedure as it respectively ha3 ana 
follows in regard to civil suits. This provision 
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makes, as it were, the entire Code oi Civil Pro. 
cedure, so the argument ran, applicable to the 
proceedings in insolvency, inoludiDg the provi¬ 
sions of the Code of Civil Procedure relating to 
appeals. It follows that unless an order is ap¬ 
pealable under o. 48, Civil P. C., or any other 
similar provision, an appeal will not lie from a 
subordinate Court to a District Court or from a 
Distriot Court to the High Court under S. 76. In 
the case of the two applications before us, there 
can be no doubt that treated as orders under 
the Code of Civil Procedure appeals do not lie 
under O. 43 or any other provision of the Code. 
We do not, however, agree with this contention. 
It is not necessary to decide how far S. 6 confers 
revisional jurisdiction on this Court, but in our 
opinion it is clear that S. 6 cannot override the 
I provisions of s. 76 in so far as the latter section 
confers a right of appeal in any instance. It is 
|not permissible to read the provisions of 9. 76 
iwith a further modification that the provisions 
I are subject to the provisions of the Civil Proce¬ 
dure Code in regard to appeals. The only ques¬ 
tion, therefore, is whether the orders made by 
the learned Subordinate Judge of Kurnool are 
orders made or decisions come to in the exercise 
of insolvency jurisdiction. If they are, appeals 
lie to the District Court. Though several deci¬ 
sions were cited before us, both of this Court and 
other Courts, we have been unable to derive 
much assistance as to the test to be applied to 
determine whether a particular order falls witbin 

8 ; 76 ^ 1 l» ^« :0 vmoial Insolvency Act. The decision 
of a Bench of this Court in 1943-1 m. l. j. us 1 
was cited to us. in which it was held that an 
order merely holding that the insolvency Court 
had jurisdiction to entertain an application was 
not appealable under S. 75, Provincial Insolvency 

Act. The learned Judges say that while they are 
sensible of the difficulty of stating in sufficiently 
clear-cut and definite terms what is and what is 
not an order for purposes of s. 76, Provincial 
Insolvency Act, they were convinced that the 
recording of a mere finding that the Court has 
jurisdiction to entertain an application cannot 
be deemed to be an order within the meaning 
of that section. It is not necessary for us to 
canvass the correctness of this decision on the 
facts before the learned Judges. But this decision 
does not directly govern the facte of the present 

riSTi ™ have ° rdera the result of which 
IS definitely to conclude a particular dispute 

between the parties namely, whether the alie. 

pees should or should not be made parties to the 

insolvency application. This matter has been 

finally decided by the Subordinate Judge These 

orders would therefore fall within the words "a 

•decision come to or an order made” in s 75 (D 

Provincial Insolvency Act. It has been urged 


that it will be anomalous tcT hold that orders 
which will not be appealable under the Code of 
Civil Procedure when made in suits should be 
held to be appealable when made in the exercise 
of insolvency jurisdiction. That, however, is not 
a ground which should influence us in constru¬ 
ing s. 76. It is a matter of common knowledge 
that though certain orders made by subordinate 
Courts are not appealable under the Code of 
Civil Procedure, similar orders made by a single 
learned Judge of this Court on the Original Side 
are appealable under cl. 16 , Letters Patent. 

T4] Though it may be difficult to define the 
words, “a decision come to or an order made” 
which occur in 8. 76 (l), Provincial Insolvency 
Act, we consider that an order which finally 
decides a point of controversy between the 
parties would fall witbin the expressions. The 
orders before us are such orders. We, therefore 
hold that appeals could have been filed to the 
District Court and therefore the civil revision 
petitions filed in this Court are not compe¬ 
tent. 

C.r.k./v.b.b. Petition dismissed. 

A. I. R. (35) 1948 Madras 521 [C. N. 259.] 

Gentle C. J. and 
Satyanarayana Rao J. 

In re Thokkudubivyanu Immaniyelu and 
others — Petitioners. 

S. R. No. 22358 of 1947, Decided on 30-10-1947, for 
revicWgOf judgment and decree of High Court, D/- 

T ,“ ti0n Act (»°8). S. 4 - Review petition - 
tT It«s during recess-Court re-open- 

rtnn. c Sa ' Urday - 5,h J uly but no judicial work 

*$££*£**** presemed on 7th July bar - 
J n _ ttpplicat l on for review expired during 

i U,y but that day although the 
office of the High Court was open, there were no actual 
sittings, no judicial work was carried out and no iudees 

Til Jnl ] ? al :b T T bl V eview P etition presented <m 

wo h rk: 7 h the JudgeS first Bat t0 disoh arge judicial 

n r^u ld A that * he Petition should have been presented 
? ay * a® Coort re-opened after recess i e on 

» •> r.. «s ssis® 

°”" J - **■ »• <• JSM 

Vm 8 i 2 I ) y« iUd - 1M N “’ hi *W» UuWi v. Ayya- 
2. (’23) 46 Mad. 938 : 10 A. I R iqoa aq~ 

l: Sha 8 Sai?;: ti8h lDdia Steani ligation Co., LML 

to?±ZZT ka,an and 7 ”**»ama 8a S tri- 
Gwernment Pleader-toi the Crown. 

rafeTi^wh ?;~ The E0 ' e queBtioa for «> na ide- 
ration is whether a petition for review of fh* 

judgment in Appeal Suit Nos. 26 and 78 of 1945 
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was presented in time or beyond the period 
prescribed by the Limitation Act. The judgment 
\va3 delivered on 24th January 1947 and the 
limitation period during which the petition for 
review of it could be presented expired on or 
about 22nd June 1947. That date occurred during 
the period when this Court was in recess. The 
notification regarding the summer vacation in 
1947 of tbi3 Court prescribed that the Court 
would be closed from 28th April until 4th July 
1947 both dates inclusive. The first day on which 
the Court was not closed, but wa9 open, was 
Saturday the 5th July when it is not in dispute, 
the office was open and plaints, appeals, petitions 
and other proceedings were presented and could 
have been presented. That was the first day on 
which the Court was open after the expiration 
bv effluxion of time of the limitation period 
during which the petition for review in the pre- 
sent instance expired. The petition was not 
presented on 5th July but on Monday the 7th 
July. The question i3, has it been presented 
within time or is the petition now barred by the 
provisions of the Limitation Act? 

[2] On behalf of the applicant-petitioner, it 
was contended that, although the office of this 
Court was open on 5th July, there were no actual 
sittings, no judicial work was carried out and no 
Judges sat to adjudicate. Consequently, it was 
contended, that the Court was not open on 5 th 
July and the first day on which it was open was 
7th July when the Judges first sat to discharge 
judicial duties. It is manifest .that the petition 
should have been presented on the first day when 
the Court was re-opened after its recess. This is 


Judges, that the appeal was barred, that it 
should have been presented on the first day 
after the expiration of the limitation period 
when the Court was open for reception of appeals 
and other papers. That decision was followed in 
46 Mad. 938, 2 a decision of a Division Bench. It 
is manifest from the two decisions, immediately 
referred to that on the days during the Court's 
recess, when the office was open for the reception 
of institutions, no Judge sat in the Court. 
Nevertheless the decision was to the effect as 
already stated. 

Cl] In the present instance, there is no ques¬ 
tion of the Court being open on a day during 
which the Court was in recess. But the question 
is whether, when the Court re-opened on 6th 
July, that was the date when the petition in this 
instance should have been presented. It seems to 
me an a fortiori case in the light of the above 
two decisions that the petition should have been 
presented on the day the Court re-opened. Isay 
it is an a fortiori case inasmuch as, in the two 
decisions quoted, a petition which was presented 
during the Court’s recess but on a day later than 
that when it should have been presented to the 
office when open for that purpose during the 
recess was held to be barred by limitation. 
During the argument, reference was made by 
learned counsel for the petitioner to two deci¬ 
sions reported in short notes of 69 M. L. J. 22 
(C. M. p. no. 4070 of 1934) and short notes of 
48 n. w. 68 (a. b. no. 689 ot lose). Each decision 
was of a single Judge. I do not think it neces¬ 
sary to 3ay anything further than that I am un¬ 
able to agree with those decisions which are in 


clear from s. 4, Limitation Act, which provides 
that where the period of limitation prescribed 
for any suit, appeal or application expires on a 
day when the Court is closed, the suit, appeal or 
application may be instituted, preferred or made 
on the day that the Court re-opens. 

[o] The proposition now before us has been 
settled by decisions of this Court. In 5 Mad. 189 1 
it was notified that a District and Sessions Court 


would be closed from Monday the 23rd May to 
Saturday the 23rd July both days inclusive but, 
the notification proceeded, that the Court would 
be open at specified hours on Tuesdays and 
Fridays during the recess for the reception of 
plaints, petitions and-other miscellaneous papers. 
1 here the period of limitation in respect of an 
appeal expired on 1st July, when the Court was 
closed, and the appeal was presented on 22 nd 
July whilst the Court was still closed. Between 
the date of the expiration of the limitation 
period and the presentation of the appeal, the 
■ been open on several days for the 

ecep il0n of pi aiDt3i petitions and other miscella- 
papers. It was held, by four of the five 


conflict with the earlier ones, to which reference 
has been previously made, and they cannot be 
taken as pronouncements which should be follow¬ 
ed regarding the date when an appeal, petition 
or other proceeding can be instituted, during or 
at the conclusion of a recess of aDy Court. 

[5l In my opinion, for the reasons given, the 
petition in this case was presented too late and 
is affected by the bar of limitation. The papers 
will be rejected and returned. 

Satyanarayana Rao J.—I agree. 

C.R.K./s.c. Petition rejected .• 

A. I R. (35) 1948 Madras 522 [0. N. 260.] 

Rajamannar Offg. C. J. and Satya¬ 
narayana Rao J. 

Y. Gurulinga Mudaliar — Appellant Y. 
Thayyanayaki Ammal — Bespondent . 

Original Side Appeal No. 69 of 1947, Decided on 
3-2-1948, from order and judgment of Cbandrasekli*** 
Aiyar J., D/- 7-8-1947 in 0. P. No. 174 of 1947. 

Succession Act (1925), S. 375 (l)-Grant of cer¬ 
tificate to Hindu widow — No security should oe 
required at instance of presumptive reversioner. 
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Provisions in S. 375 (1) regarding taking of securities 
upon the grant of succession certificates cannot be 
availed of by a presumptive reversioner who has no pre¬ 
sent interest in the whole or any part of the debts and 
securities covered by the succession certificate granted 
to a widow. The widow is under no duty to render an - 
account to any one, least of all to the presumptive re¬ 
versioner. There is no right of indemnity in a rever¬ 
sioner in respect of property which devolves on a Hindu 
widow. The reversioner is in no sense entitled to the 
whole or any part'of the debts and securities comprised 
in the estate of the last male holder in the hands of the 
widow. The Hindu law provides for a right of suit to 
the presumptive reversioner in case of waste committed 
by the widow for an injunction to restrain the commit¬ 
ting of w&ste on her part. Otherwise, the widow is not 
under any disability in respect of the property to which 
she succeeds on her husband’s death. Section 375 (1) 
does not empower the Court to require a Hindu widow 
to furnish security for debts and securities in respect of 
which a succession certificate is granted to her at the 
instance and for the benefit of a presumptive reversioner: 
31 A. I. R. 1944 Mad. 374, Commented. 

[Paras 2 & 3] 

Similarly, the fact that a petition for letters of gene¬ 
ral administration was more appropriate than petition 
for a succession certificate, does not afford a sufficient 
ground for demanding security from a Hindu widow. 

[Para 3] 

Case referred .— 

1. (’44) 1944-1 M. L. J. 288 : 31 A. I. R. 1944 Mad. 
374 : I. L. R. (1945) Mad. 44, Lingamma v. Ven- 
kayya. 

N. K. Mohanarangam Pillai and M. T\ Gopala- 

ratnam —for Appellant. 

A. Se&hachariar and K . Piaghavan—lor Respondent. 

Rajamannar Offg. C. J _This is an appeal 

against the order of Chandrasekhara Aiyar J., 
granting succession certificate to the respondent 
in reapeofc o£ certain debts due to her deceased 
husband without furnishing any security. The 
appellant is the presumptive reversioner, the 
eon of a divided brother of the deceased. The 
complaint of the appellant is that the respondent 
should have been directed to furnish security 
under S. 375 (l), Succession Act. The learned 
Judge referred to the decision of a Division 
Bench of this Court in 1944-1 M. L. J. 28S 1 in 
which Mockett and Bell JJ., held that when a 
widow applied for the issue of a succession cer¬ 
tificate in respect of a sum of money due to her 
deceased husband’s estate the widow would be 
entitled to a certificate without security in the 
absence of special circumstances. The appellant 
complains that there were special circumstances 
which would justify an order for security but the 
learned Judge did not consider them before dis¬ 
pensing with security. 

[2] Under 8. 375 (1), the District Judge is 
bound to require, as a condition precedent to the 
grant of a certificate, that the person to whom 
the grant is being made should furnish security 
In cases coming under Bub-s. (3) and sub-s. (4) of 
8 . 373. In any other case, the District Judge has 
got a discretion which is implied in the use of 
the word "may”. It was evidently assumed by 


the learned Judges who decided the case in 
1944-1 M. L. J. 288 1 that when a certificate was 
granted to a Hindu widow in respect of her hus¬ 
band’s debts or securities, the Court may, when 
there were sufficient circumstances, require her 
to furnish security, and that such an order might 
be made at the instance of a reversioner. With 
great respect to the learned Judges, we doubt if 
the provision in S. 375 (l) could be availed of by 
a presumptive reversioner who has no present 
interest in the whole or any part of the debts 
and securities covered by the succession certifi¬ 
cate granted to a widow. The widow is under no 
duty to render an account to any one, least of 
all to the presumptive reversiouer. There is no 
right of indemnity in a reversioner in respect of 
property which devolves on a Hindu widow. The 
reversioner is in no sense entitled to the whole 
or any part of the debts and securities comprised 
in the estate of the last maleholder in the bands 
of the widow. We are inclined to hold that 
S. 375 (l) does not empower the Court to require 
a Hindu widow to furnish security for debts and 
securities in respect of which a succession certi¬ 
ficate is granted to her at the instance and for 
the benefit of a presumptive reversioner. 

[3] We, however, need not finally decide thi3 
point, as we are convinced that in this case there 
are no circumstances, special or otherwise, to 
justify an order for security. The only circum¬ 
stances relied upon by the appellant are that the 
estate of the deceased last male owner consisted 
mostly of cash and valuable securities and there 
were no liabilities and that besides the amounts 
covered by the succession certificate there are 
other valuable assets of the deceased which 
might come into her hands and that a petition 
for letters of general admiui9tration was more 
appropriate than a petition for a succession certi¬ 
ficate. In para. 5 of the counter-affidavit he states 
that the widow should be directed to give security 
before she could be authorised to handle the 
specified or other assets and thereby the interest 
of the reversion should be safeguarded. None of 
these circumstances affords a sufficient ground 
for demanding security from the widow. The 
Hindu law provides for a ri^ht of suit to the 
presumptive reversioner in cases of waste commit¬ 
ted by the widow for an injunction to restrain 
the committing of waste on her part. Otherwise, 
the widow is not under any disability in respect 
of the property to which she succeeds on her 
husband’s death. Actually the appellant institu¬ 
ted a suit, C. S. No. 22S of 1946, in this Court, for 
an injunction to restrain the widow from com¬ 
mitting waste, but that suitAvas dismissed. There 
was an appeal, but that appeal also failed, 
because the appellant would not comply with an 
order of this Court to furnish security for the 
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costs. There are do merits in this appeal which 
is dismissed with costs. 

c.r.k./R.g.d. Appeal dismissed. 

A. I. R. (35) 1948 Madras 524 [G. N. 261.] 

Horwill J. 

Nalluru Veer a Raghavayya and another _ 

Petitioners v. Nalluru Koti Rattamma and 
others — Respondents. 

Civil Revn. Petn. No. 1272 of 1947, Decided on 
16-2-1948, to revise order of Sob-Judge, Bezwada, D/- 
12-7-1947. 

Civil P. C. (1908), S. 47 and O. 41, R. 6 (2) _ 
Order granting or refusing stay under O. 41, R. 6 
(2), is appealable — No revision lies. 

An order granting or refusing stay of execution under 
O. 41, R. 6 (2), is an order falling under S. 47 and is 
appealable as such. No revision therefore, lie 3 against 
such an order : 2 A. I. R. 1915 Mad. 41 and 17 A. I. R. 
1930 Lab. 1S7, Eel. on\ Case law referred. 

. . , [Pavas 2, 5 and 6 ] 

Annotation : (’44-Com.) Civil P. C„ 0. 41, R. 6 
N. 10 and 12. 

Cases referred: — 

1. (’16) 39 Mad. 541 : 4 A. I. R. 1917 Mad. 310 : 33 
!• C. 66 , Subramania Pillai v. Kumaravelu Ambalama. 
2 ; < M) 68 Bom. 485 : 21 A. I. R. 1934 Bom. 252 : 
151 I. C. 78, Shivbasappa Chinnappa v. Marigowda 
Huchangowda. 

3. ("30) 11 Lab. 402 : 17 A. I. R. 1930 Lah. 187 : 124 
I. C. 349, Msfc. Durga Devi v # Hansraj. 

4 : ( ’ 14 ] 27 V M ; L. J. 171 : 2 A. I. R. 1915 Mad. 41 : 25 
1 . y. 47 , Knshnan Nair v. Moopil Nair. 

5. ('34) 58 Mad. 230 : 21 A. I. R. 1934 Mad. 709 : 153 
I. C. 630, Thirumalai Gounder v. Town Bank Ltd., 
Pollachi. 

06) 29 Bom. 71, Bamchandra v. Balmakund. 

7. (’88) 12 Bom. 279, Musaji Abdulla v. Damodardas. 

K. Kameswara Rao and U . Sethurama Rao — for 
Petitioners. 

M. S. Ramachandra Rao —for Respondents. 

Order. — An application was filed by the 
petitioners in the Court of the Subordinate Judge 
of Bezwada to stay the execution of the decree 


lafcure from the scope of S. 47, or whether the 
words had been omitted because it was the well 
settled law that questions relating to the stay of 
execution were questions relating to execution. 
The former view was taken by the High Ccurfc 
of Allahabad and in some case in Calcutta, 
while the latter view was taken consistently 
in Lahore, as well as in 39 Mad. 541. 1 In 
68 Bom. 485, 2 the question was left open. This 
question is of importance, because it would 
determine whether an order relating to the stay 
of execution is appealable or not After four 
Judges in four decisions of the Lahore High 
Court had all agreed that such an order was 
appealable, the matter was very fully discussed 
in 11 Lah. 4 02 3 in the light of the decisions of 
that Court and of later decisions in other High 
Courts; and the learned Judges held that such an 
order wa9 appealable. They held that if an order 
was to amount to a decree, it had (l) to come 
within the mischief of 8. 47 and (2) to conclusively 
determine the question. The learned Judges 
were of opinion that an order staying execution 
related to the execution of a decree and, further, 
that it was a conclusive determination of a 
question; because if a decree was stayed it put 
an effective end to the execution of the decree. 

If the appeal were dismissed, then the decree to 
he executed in the future would be the appellate 
Court decree. On the other hand, if the appeal 
were allowed, there could be no further execu¬ 
tion; so, in any event, the determination was 
final and put an end to the execution of the 
decree of the trial Court. 

[4] There has been no direct decision of the 
Madras High Court on this point; but it wa3 
decided in 39 Mad. 641, 1 that the scope of S. 47, 
Civil P. C., with regard to the petitions for stay of 
execution was the same as the old S. 244 and that 


of that Court pending an appeal to the District 
Court, Kistna. Despite the mandatory provisions 
of O. 41, r. 6 (2), Civil P. C., the stay was 
refused. Hence this petition. 

[2] A preliminary objection has been taken 
that no revision petition lies; because the order 
complained of is an appealable one, it being a 
decree since it falls within the mischief of S. 47 
Civil P. C. 


[3] In the old Code under S. 244 : 

"The executing Court was bound to decide all < 
tiona arising between the parties to the suit in whi 

ohllll 7 SB ,- P r? d * * * relatin « t0 the execution, 
charge or satisfaction of the decree or to the sta- 
execution thereof. ...»*• 

The words in italics were omitted from 
revised provision in the new Code (s. 47 ); 
it naturally became a matter of conten 
whether the omission of these words meant i 
questions relating to the stay of execution c 
decree were deliberately excluded by the Le 


the omission in the new Code of any reference to 
stay of execution was because it would be super¬ 
fluous. It seems to me unnecessary to discuss as 
fully as was done in 11 Lab. 40Q, 3 the question 
whether, as regards the Court passing the order, 
the order conclusively determines the question. 
Section 47 says that “all questions . .. relating 
to the execution ... of the decree, shall be deter¬ 
mined by the Court.. ..” and S. 2 (2) sayB that 
“the term ‘decree’ ehall be deemed to include ... 
the determination of any question within S. 47. 

. . .” So if any qaestion arising in execution is 
determined under s. 47, Civil P. C., it automati¬ 
cally becomes a decree by virtue of the wording 
of S. • 2 (2), whether the order conclusively 
determines the rights of the parties or not; so 
that it would seem to follow that if the decision 
in 39 Mad. 641 1 was properly decided, then i 
would directly follow that an order on an applica¬ 
tion to stay would be a decree within tha meaning 
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of S. 2 ( 2 ), Civil P. C. Aa affording aome indirect 
support for the decision in 89 Mad. 541, 1 a refer¬ 
ence to the decisions in 27 M. L. J. 171 4 and 58 
Mad. 230 5 may be made. In the former case, 
the learned Judges were considering whether an 
appeal lay from an order passed under O. 41, 
R. 5 of the Code. Following the decision in 29 
Bom. 71,° they held that it did not, because the 
order passed under that rule is not an order 
made by the executing Court; and so S. 47 would 
not direotly apply. If the reference—apparently 
with approval—to 29 Bom. 71° has any signific¬ 
ance, then the learned Judges were of the opi¬ 
nion that if the order had been passed under 
O. 41, R. 6 (2), it would have been appealable; 
for that was what was held in 12 Bom. 2T9, 7 
which was approved and distinguished in 29 
Bom. 71.® The question now under consideration 
did‘not arise in 58 Mad. 230, 5 though it may not 
be altogether without significance that the learn¬ 
ed Judges considered the question of stay in an 
appeal on the assumption that an appeal lay. 

[ft] The learned advocate for the petitioner 
sought to distinguish 11 Lah. 402 3 by pointing 
out that the argument relating to the applicabi¬ 
lity of S. 2 (2) of the Code would apply to an 
order of stay of execution, but not to an order 
refusing stay of execution. In the former case, 
as the learned Judges pointed out, no further 
execution of the decree of the trial Court that 
passed it would be possible; but if stay was 
refused, then no matter was finally determined, 
because it.would be open to the judgment-debtor, 
to apply again for a stay. There is some force 
in this argument; but if all questions determin¬ 
ed under S. 47, Civil P. 0., relating to execution 
.... of the decree are decrees within the mean¬ 
ing of S. 2 (2), then no distinction can be drawn 
between an order directing that execution shall 
be stayed and an order directing that execution 
shall proceed. 

[6] Tie petition is therefore dismissed with 
costs as not maintainable. 

C.R.K./k.S. Petition dismissed. 


A. I. R. (88) 1948 Madras 525 [C. N. 262.] 

RAJAMANNAR Opfg. C. J. AND SaTYA- 

NARAYANA RAO J, 

In re M. P. Gopal Menon (Advocate) — 
Petitioner. 

Civil MIbo. Petn. No. 6079 of 1947, Decided on 
26-1-1948. ’ 

Legal practitioner—Advocate— Change of name 
—Advocate notifying in official Gazette his change 
of name — Roll of Advocates kept by High Court 
and certificate issued to advocate — Amendment 
of name in these can be allowed — Enrolment 


papers filed with Bar Council cannot be amended 
—Letters Patent (Madras), cl. 9. 

It i 3 open to any person to change his name and, 
after giving due notico of it in the official Gazette, 
assume a new name. In accordance with such a change, 
if such a person be an advocate there can be no 
objection to a corresponding change in the name 
appearing in the certificate and in the roll of Advocates. 

[Para 4] 

The High Court cannot however, grant the prayer 
for amendment of the person’s father's name, for 
neither the certificate issued by the High Court nor 
the roll of Advocates maintained by it contains any 
provision for the mention of anything other than the 
name of the advocate. [Para 3] 

Similarly it cannot order the amendment in eo far as 
it relates to the enrolment papers filed with the Bar 
Council. Amendment can only be made in the certifi¬ 
cate issued and in the roll of advocates maintained by 
the High Coart. [Para 2] 

Petitioner in person. 

Rajamannar Offg- C. J. —This is an applica¬ 
tion by an advocate of this Court to direct an 
amendment of his name in the enrolment papers 
filed with the Bar Council, in the certificate 
issued to him, bearing No. 857 dated 14.12-1934 
and also in the roll of advocates maintained by 
this Court. On 13-12-1934 the petitioner was 
admitted as an advocate of this Court and 
signed the roll as M. P. Gopal Menon. The 
certificate issued to him gave his full name as 
Machafc Puthur Gopal Menon. The petitioner 
now wants his name to read as “Nadumbilli 
Tharananallur Raman Nambudiripad, son of 
Nadumbilli Tharananallur Parameswaran Nam¬ 
budiripad of Nadumbilli Tharananallur Illom 
in Kizhnthany Besom, Mukundapuram taluk in 
Cochin state.” He has published an advertise¬ 
ment in the Fort St. Geore Gazette dated 
25-11-1947 of his intention to be known hereafter 
as above. 

[2] Obviously this Court cannot grant his 
prayer in so far as it relates to the enrolment 
papers filed with the Bar Council. The amend¬ 
ment, if he is entitled to it, can only be made in 
the certificate issued and in the roll of advo¬ 
cates maintained by this Court. 

[3] The amendment sought by the petitioner 
is not merely confined to a change of name but 
relates to a description of his father, of the 
Illom to which he belongs and his native place. 
Neither the certificate issued by this Court nor 
the roll of advocates maintained by it con¬ 
tains any provision for the mention of anything 
other than the name of the advocate. The peti-j 
tioner, therefore, has restricted his application 
to an amendment of his name only. 

[4] No doubt it is open to any person to 
change his name and, after giving due notice of 
it in the official Gazette, assume a new name. 
In accordance with such a change there oan be 
no objection to a corresponding change in the 
name appearing in the certificate and in the roll 
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of advocates. We therefore direct that the certi- 
Jficate no. 857 of 1934 issued to the petitioner 
will be amended by substituting for the name 
Machat Puthur Gopal Menon, the name Nadum- 
billi Tharananallur Raman Nambudiripad. The 
roll of advocates will be amended by substitu¬ 
ting in the place of M. P. Gopal Menon, the 
name of N. T. Raman Nambudiripad. 

[o] The name now adopted by the petitioner 
privia facie also suggests that he belongs to a 
caste other than that which is indicated in his 
name in the original roll and certificate. Therein 
he had described himself as a Menon; in the 
name as now changed, he describes himself a3 a 
Nambudiripad. By granting the amendment a 3 
we have done, we should not be understood to 
have decided that the petitioner is entitled to 
describe himself as belonging to any particular 
caste. The order which we have now passed is a 
formal order consequent on the change of name 
notified in the official Gazette. 

C.R.k./r.g.D. Amendment ordered. 


A. I, R. (35) 1948 Madras 526 [C . N. 263.] 
Satyanarayana Rao J. 

Randaru, Rattayya and others — Appel¬ 
lants v. Gaddam Chandrayya and others — 
Respondents. 

A. A. 0. No. 356 of 1946, Decided on 19-12-1947, 
against order of Sub-Judee, Masulipatam, D/- 
13-7-1946. . 

Transfer of Property Act (1882), S. 53A — Sale 
by father of ancestral land —Sale deed unregister¬ 
ed—Vendee put in possession — Sale on iace of it, 
personal to father—Suit by son after death of 
father for possession — Defendant-vendee cannot 
invoke S. 53-A. 

Section 53-A requires that the contract relied on by 
the defendant in a suit for possession must be 9igned 
-by the person claiming to recover possession, or on his 
behalf presumably by some one. Where the contract 
for sale of ancestral land by the father is on the face 
of it personal to the father, the defendant vendee who 
is in possession in pursuance of the contract is not 
entitled to rely on it, as against the son, in a suit for 
possession by him. The fact that the father must be 
deemed to have signed as manager, and therefore on 
behalf of the sons also, would not help the defendant 
for S. 53-A requires the actual signature of somebody 
who is the plaintiff or by some one on his behalf. If it 
is merely a question of inferring that the signature- 
was on behalf of others also, the section would have no 
application and the language should have been, “signed 
by him or on his behalf or deemed to have been signed 

n 1944 Mad - 337 30 A.I.R. 

1943 Cal. 344, Ref. [ Para 2 ] 

A ™ ion : (’45-Com.) T. P. Act, S. 53-A, N. 13, 

Cases referred : — 

1. (*44) I.L.R. (1944) Mad. 749 : 31 A I R 1 Q 44 

337, Subramanyam v. Subba Rao 44 Mad * 

*;C«) I- L. R. (1943) 1 Cal. 56 : 30 A. I R 1943 

Ihuahan 06 L °' M4 * « v 


K. Kameswara Rao — for Appellants. 

V. Rangachari — for Respondents. . 

Judgment. — This is an appeal against an 
order of remand passed by the learned Subor¬ 
dinate Judge of Masulipatam reversing the decree 
of the District Munsif of Bezwada. The plaintiffs 
are the appellants before me. They are the sons 
of one Rajayya. On 15-6-1935 Rajayya agreed 
to sell land of the extent of 11 acres 81 cents to 
defendant 1 for a sum of Rs. 12. Exhibit D-l is 
an unregistered sale deed executed on the same 
day. In pursuance of that document defendant 1 
is in possession of the property. Defendants 2 to 
5 are the sons of defendant 1. Rajayya died 
some time ago and the suit out of which this 
appeal arises was instituted by the plaintiffs for 
a declaration of their title to the plaint schedule 
property and for recovery of possession on the 
footing that the property was the joint family 
property of themselves and their father and that 
the father had no power to sell the property; 
that defendant 1 , taking advantage of the old 
age of the father, unlawfully got into possession 
of the property and brought into existence the 
sale deed.The defendants claim that this property 
was the self-acquired property of the plaintiffs’ 
father and that the sons had no right in it; that 
the sale was real and that though there was no 
registered document in their favour they were at 
any rate entitled to rely upon an oral sale fol¬ 
lowed by delivery of possession as the considera¬ 
tion for the sale was below ns. 100 . They also 
invoked the doctrine of part-performance under 
3. 53-A, T. P. Act, to resist the suit for possession. 
The trial Court found that the property was the 
joint family property of Rajayya and his sons, 
that defendant 1 had acquired no legal title to the 
property in the absence of a registered instru¬ 
ment and that the defendants were not entitled to 
invoke the doctrine of part performance as em¬ 
bodied in S. 53-A, T. P. Act, against the plain¬ 
tiffs who were not parties to the contract. The 
suit wa3 accordingly decreed by the trial Court. 
On appeal to the learned Subordinate Judge, he 
agreed with the findings of the District Munsif 
regarding the nature of the property and also 
founfl that the defendants had no legal title. He 
however took the view that the defendants were 
entitled to resist the suit under S. 53-A, T. P. Act, 
as Rajayya must be deemed to have executed a 
contract as manager of the family and the 
plaintiffs mu 3 t be deemed to be claiming through 
him. As there was no finding by the Dist« 
MuDsif on the question whether the sale is ’ 
ing on the plaintiffs, he remanded th® 901 

disposal after determining that Q ues *L on ;, on iy 

[2] In this appeal by the plaintiffs. ^ 
question that arises for consideration is ^ 

the view of the learned Subordinate 
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s. 58. A applies to the present case is correct. 
Exhibit D-l was signed by Rajayya, the father, 
and it does not bear any other signature on the 
face of it. Section 53-A, T. P. Act, requires that 
the contract relied on must be signed by the 
person claiming to recover possession, or on his 
behalf presumably by somo one. On the face of 
it, the contract under Ex. D-l is personal to 
Rajayya and therefore as against the plaintiffs, 
defendant 1 who was put in possession of the 
property in pursuance of the contract contained 
in Ex. D-l is not entitled to rely on that contract • 
as the plaintiffs are not parties to it. Nor was it 
signed on their behalf by anybody. In a case 
where a guardian executed a contract on behalf 
of a minor and put the vendee in possession of 
the property, and the minor thereafter attempt¬ 
ed to recover possession by a suit, it w ? as held 
by a Bench of this Court in I. L. R. 1944 Mad. 
749 1 that the minor plaintiff on whose behalf 
the contract was executed by the guardian was 
not the contracting party and was not the 
transferor and that therefore S. 53-A, T. P. Act, 
was not applicable. It was pointed out in that 
case that the bar imposed by the statute is per¬ 
sonal to the contracting party. The policy behind 
the section as pointed out by Patanjali Sastri J. 

at p. 756 in that, decision is as follows: 

“The doctrine of part performance rests on the ground 
of fraud which is personal and has been held to apply 
only to the party who, having entered into the contract 
and permitted the obligee to aot on the faith of it as if 
it were legally perfect, seeks to resile from it on the 
ground of its imperfect execution.” 

On thiiT~reaW)ntng would be seen that the 
disability of the contracting party cannot be 
extended to other persons who have not signed 
the agreement or on whose behalf somebody 
had not signed the agreement. To the similar 
effect is the decision of the Calcutta High Court 
in I. L. R. (1943) 1 Cal. 5G. 2 There the contract 
was by the widow' and the purchaser was put in 
possession of the property. The widow died and 
the reversioner sued to recover possession of the 
property as there was no sale deed executed by 
the widow in favour of the purchaser. As the 
reversioner did not claim through the widow, it 
was held that the purchaser who came into. 
possession in pursuance of the contract by the 
widow was not entitled to resist the suit in 
ejectment. It was contended however on behalf 
of the respondent that as Rajayya w’as the 
father and the head of the family he was the 
manager of the family and must bo deemed to 
have entered into the contract on behalf of and 
for the benefit of joint family of himself and hi 3 
sons and that therefore the contract also must 
be deemed to have been, signed by him not only 
for himself but also on behalf of his sons. In 
support of this contention cases have been cited 


by the learned advocate for the respondent in 
which it has been held in particular cases that a 
person who has signed a document without des¬ 
cribing himself as manager was deemed to have 
signed on behalf of the family as manager. No¬ 
body doubts this proposition. The language of 
S. 53-A is not that the contract should be signed 
“by him or must be deemed to have been signed 
on bis behalf.” The language is “signed by him! 
or on his behalf.” The statute therefore require^ 
the actual signature of somebody who is the 
plaintiff or by some one on his behalf. If it is 
merely a question of inferring that the signature 
was on behalf of others also, the section, in my 
opinion, would have no application and the lan¬ 
guage should have been “signed by him or on 
hi3 behalf or deemed to have been signed on his 
behalf.” To accept the contention of the learned 
advocate for the respondent W'ould be introdu¬ 
cing into the language of the section, ignoring 
the express w’ords, terms which are not there, i! 
am therefore unable to accept the interpretation 
sought to be placed by the learned advocate for 
the respondent on s. 53-A, T. P. Act. In these 
circumstances, I am of opinion that the learned 
Subordinate Judge was not justified in applying: 
the doctrine of part performance contained in 
S. 53 A to the present case. The order of remand 
passed by him was not justified and is hereby 
set aside and the decree of the learned District 
Munsif is restored with costs here and in the 
Court below. (Leave to appeal is refused.) 

C.R.k./r.G.d. Appeal, allowed. 


A. I. R. (35) 1948 Madras 527 [C. N. 2C4.] 

Yahya Ali J. 

In re M. E. Sheik Moliamed and others _ 

Petitioners. 

Criminal Revn. Case No. G33 and Cri. R c -vn. p e tn 
No. 527 of 1946, Decided on 28-11-1947, to revise 
order of 4tL Presidency Magistrate,Madras,D/- 15 - 4 - 1947 . 

Madras City Police Act (3 [III] of 1888), S. 46 — 
To sustain a conviction under S. 46 it should be 
found as a fact that the accused was found gaming 
or was present for purposes of gaming in a 
common gaming house. [Para 1] 

Aid. Asker Ali and A. A. S. Mustafa — 

t) i,. ^ for Petitioners. 

Public Prosecutor as the Crown Prosecutor— 

for the Crown. 

Order. —To sustain a conviction under s. 46 
Madras City Police Act, it should bo /ound as 
a fact that the accused W'as found gaming or 
was present for purposes of gaming in a common 
gaming house. In the present case there is no 
finding that the place where the gaming was 
going on was a common gaming house. On the 
contrary, while acquitting accused l of an offence 
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under s. 45 of the Act the learned Magistrate 
held that it was not established that accused l 
was the occupier of the house and that he was 
conducting a gamiDg house. If in view of this 
conclusion it was felt that some other person 
was running a common gaming house at that 
place such a finding should have been recorded 
indicating the evidence upon which it was based. 
As a matter of fact, there is no such evidence in 
this case. In this view, the conviction under 
s. 46, City Police Act, cannot be maintained. 

[2] The petition is allowed, the conviction 
and sentence are set aside, and the fine, if paid, 
will be refunded. 

c.r.k/.s.c. Petition allowed. 


A. I. R. (35) 1958 Madras 528 [C.N. 265.] 

Horwill J. 

Kuppammal and others — Appellants v. 
Seetharama Aiyar — Respondent. 

A. A. O. Nos. 602 and 603 of 1947, Decided on ‘ 

9- 2-1948, against* orders of Dist. Judge, Madura, D/- 

10- 12-1947. 

Civil P. C. (1903), O. 39, R. 1 and S. 151- 
Temporary injunction — No inherent jurisdiction 
in subordinate Courts to grant temporary injunc¬ 
tion. 

The power of Subordinate Courts to grant temporary 
injunctions must be found in the four corners of the 
Code, and S. 151 cannot be invoked to add to the 
power expressly conferred by O. 39 : 25 A. I. R. 1938 
Mad. 190, Rel. on. ^ [Para 2J 

Annotation : (’44-Com.) Civil P. C., S. 94, N. 2; 

S. 151, N. 2; O. 39, R. 1, N. 3. 

Cases referred :— 

1. (’23) 10 A. I. R. 1923 Lah. 144 : 73 I. C. 909, 
Kanshiram v. Sharaf Din. 

2. (’37) 1937-2 M. L. J. 888 : 25 A. I. R 1938 Mad. 
190:176 I. C. 688, Mutugesa Mudaliar v. Angamuthu 
Mudaliar! 

3. (’26) 23 M. L. W. 85 : 13 A. I. R. 1926 Mad. 258 : 

62 I. C. 615, Varadacharyultt v. Narasimhacharyulu. 

B. Srinivasa Murthi and M. Appa Rao— 

A for Appellants. 

V. Ramaswami Iyar—ior Respondent. 

Judgment: —One of the properties concerned 
in the suit by the appellant was a house in 
which he had been residing. Under a com¬ 
promise decree, this house was awarded to the 
respondent. It was argued that this compromise 
was not binding on the appellant. That conten¬ 


tion was upheld; but the trial Court came to the 
conclusion that the family agreement, upon 
which the compromise decree was based, was 
binding on the minor appellant. Even if the cor. 
rectness of the decision of the lower Ooart with 
regard to the binding nature of this agreement 
is open to question, the plaintiffs failed to prove 
to the^frtisfaction of the trial Court that the 
house in question was joint family property. The 
suit was dismissed. During the pendency of an 
appeal to the District Court of Madura, the ap¬ 
pellant prayed for an interim injunction, res¬ 
training the respondent from executing his decree 
by dispossessing him of the house. That prayer 
was refused; and against that order this appeal 
has been filed. 

[ 2 ] It is clear from a mere perusal of o. 89, 
R. 1, that this case would notcome within that rule; 
but it is argued that the lower appellate Court 
had inherent jurisdiction to grant a temporary 
injunction ex dehito justitiae. The learned advo¬ 
cate for the appellant relies in that connection 
on A. I. R. 1938 Dab. 144, 1 where it is said, 
following another decision of the same High 
Court (the Punjab Chief Court), that “the Civil 
Procedure Code is not exhaustive and that the 
Court has inherent jurisdiction to act ex debito 
justitiae in order to do that real and substantial 
justice, for the administration of which alone it 
exists.” I however find myself in complete 
accord with Varadachariar J. who had to con. 
aider the same question in 1937-2 M. L. J. 838. a 
Tbe'learned Judge there remarked: 

“I am aware it baa been 9ome timea held that O. 39, 
Rr. 1 and 2 are not exhaustive of the Court’s power to . 
grant a temporary injunction .... Whatever may be 
said as to the power of the High Court to issue injuno- 
tion for other purposes and to punish disobedience 
thereof in exercise of its own inherent power as a 
Court of record, the power of Subordinate Courts must 
be found witbin the four corners of the Code, and it 
seems to me too much to suggest that when the Code 
has expressly dealt with injunctions in O. 39, 8. 151 
can be invoked to add to the powers thus conferred.” 

The above is the view that has been generally 
held in Ibis High Court, e. g., 23 M. L. W. 8-. s 

[3] The appeal fails and dismissed with costs. 

C. M. A. no. 603 of 1947 raises the same point as 
has been discussed in O. M. A. No. 602 of I9*f; it 
also fails and is dismissed with costs. 

c.r.k./v.b.b. Appeals dismissed. 



